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L. ZECKENDORF ET AL., &C., VS. JOHN S. JOHNSON. 1 


1-4 Transcript on Appeal. 
In the Supreme Court of the Territory of Arizona. 


JOHN S. Jonnson, Plaintiff and Respondent, 4 

vs. 

P. R. Tutrty, Estevan Ocuoa, and Sypney R. De Lone, | 
Copartners Doing Business under the Firm Name and 
Style of Tully, Ochoa & Co.,and L. Zeckendorf & Albert { 
Steinfeld, Copartners Doing Business under the Firm 
Name and Style of L. Zeckendorf & Co., Defendants and 
Appellants. ) 


Earll, Campbell & Stephens, attorneys for defendants and appel- 
lants ; H. R. Jeffordsand R. D. Ferguson, attorneys for plaintiff and 
respondent. 


(Endorsed :) Filed July 8th, 1886. E. B. _— clerk, by Ed. H. 
Cook, deputy. 


. No. —. 


5 Complaint. 


In the District Court of the First Judicial District of the Territory 
of Arizona in and for the County of Pima. 


JoHN S. Jounson, Plaintiff, 
vs. 

P. R. Tutiy, Estevan Ocnoa,and Sypney R. DE Longe, Copartners 
Doing Business under the Firm Name and Style of Tully, Ochoa 
& Co.,and L. Zeckendorf & Albert Steinfeld, Copartners Doing 
Business under the Firm Name and Style of L. Zeckendorf & Co., 
Defendants. | 


For cause of complaint plaintiff alleges— . d- 
N- 

I. nt 

- That on the 17th day of September, A. D. 1881, at Tucson, 3 


6 said Pima county, the defendants, Tully, Ochoa & Co., who at 

that time were partners in said Tucson duing and carrying 
on business under said firm name of Tullv, Ochoa & Co., made their 
promissory note in words and figures as follows, to wit: - iby 


“ $2,800.00. Tucson, A. T., Sept. 17, 1881. 


“Three months after date we promise to pay to the order of L. 
Zeckendorf & Co. twenty-eight hundred dollars, at two per cent. in- 


terest per month, value received. 
“TULLY, OCHOA & CU.” 
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IT. . 


That on said 17th day of September, A. D. 1881, the defendants, 
L. Zeckendorf & Co., who were at that time and now are copartners 
doing and carrying on business at said Tucson under the firm name 
and style of L. Zeckendorf & Co., duly endorsed said note as follows, to 
_ wit, “L. Zeckendorf & Co.,” when said Tully, Ochoa & Co. delivered 

the same to this plaintiff, and then and there procured from him the 
said sum of $2,800.00, lawful money of the United States, for the 
mutual accommodation of both of the said firms. 


ITT. 


That afterwards, to wit, on the 17th day of December, 1881, at 
said Tucson, the said defendants, L. Zeckendorf & Co., waived 
notice of demand and non-payment of the same by endorse- 
ment on said note in words and figures as follows, to wit: 


“We hereby waive protest. 


“Tucson, A. T., December 17, 1881. 
“L. ZECKENDORF & CO. 


“J. WITTLEOBF.” 


And at the said last named date and place said defendants, Tully, 


Ochoa & Co., waived notice of demand and non-payment of said 
note by endorsement thereon in words as follows, to wit: 


“ We hereby waive protest on the within. 
“TULLY, OCHOA & CO.” 


That said note was made by the defendants, Tully, Ochoa & Co., 
and endorsed by the defendants, L. Zeckendorf & Co., for the pur- 
pose of securing a loan of two thousand eight hundred dollars, law- 
ful money of the United States, from the plaintiff on the faith of 
said endorsement; that the defendants, L. Zeckendorf & Co., indorsed 
the same for the purpose of procuring for said defendants, Tully, 
Ochoa & Co., from the plaintiff this said sum of $2,800.00, knowing 
that the same would be so procured, and that said note was so passed 
and so indorsed by said defendants, L. Zeckendorf & Co., with their 
privity, to this plaintiff and said sum of $2,800.00 obtained from 
plaintiff on the faith of said indorsement. 


8 V. 


That plaintiff is the owner and holder of said note. 


VI. 


That no part of either the principal sum mentioned in said note 
or interest thereon has been paid, except as follows, to wit: Paid 
December 17, 1881, $168.00; March 25, 1882, $168.00; December 
21, 1882, $350.00; February 23, 1883, $154.00; March 27, 1883, 
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$168.00, and November 7, 1883, $190.00 (making total interest so paid 
the sum of $1,198.00), which said several payments are duly en- 
dorsed on said note at and on the several dates as above set forth, 
and the whole of said note and interest thereon, as by the terms 
therein expressed, less the said several payments, remains due, owing, 
and unpaid. 

Wherefore plaintiff demands judgment against said defendants for - 
the.sum of $3,453.75, with two per cent. per month interest on the 
sum of $2,800 from the 19th day of May, A. D. 1884, and for the 
costs of this action and for such other and further relief as to this 


court may seein just and proper. 
FERGUSON & WALSH, 
Attorneys for Plainizff. 


TERRITORY OF ARIZONA,’ .. 
County of Pima, . 

9 John S. Johnson, being duly sworn, deposes and says that 

he is the plaintiff in the abov e-entitled action; that he has 
heard read the foregoing complaint and knows the contents thereof; 
that the same is true of his own knowledge, except as to those mat- 
ters which are therein stated on information or belief, and as to those 
matters that he believes it to be true. 

JOHN S. JOHNSON. 


Subscribed and sworn to before me this 19th day of May, A. D. 


1884. 
[SEAL. ] | M. J. WALSH, 


Notary Public. 


Endorsed: Filed May 20, 1884. C. S. Jeffords, clerk, by J. A. 
Anderson, deputy clerk. 


Demurrer of Defendants, L. Zeckendorf & Co. 


(Title of court and cause.) 


Now come L. Zeckendorf and Albert Steinfeld, two of the defend- 
ants in the above-entitled action, and demur to the plaintiff’s com- 
plaint for the ground that it appears upon the face of the complaint 
that: the complaint does not state facts sufficient to constitute a 
cause of action against them or either of them. 


EARLL, CAMPBELL & STEPHENS, 
Attorneys for said Defendanis. 


10 Endorsed: Filed May 23d, 1884. C.S. Jeffords, clerk, by 
J. A. Anderson, Jr., deputy. 
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Amended Complaint by Stipulation in Open Court. 
(Title of court and cause.) 
For cause of complaint plaintiff alleges— 


I. 


That on the 17th day of September, A. D. 1881, at Tucson, said 
Pima county, the defendants, P. R. 'Tully, Estevan Ochoa, and Syd- 
ney R. De Long, who at that time were partners in said Tucson 
doing and carrying on business under said firm name and style of 
Tully, Ochoa & Co., made their promissory note in words and fig- 
ures as follows, to wit: 


“ $2,800. Tucson, A. T., Sept. 17th, 1881. 

“Three months after date we promise to pay to the order of L. 
Zeckendorf & Co. twenty-eight hundred dollars, at two per cent. 
interest per month, value received. 


“TULLY, OCHOA & CO.” 


IT. 


11 That on said 17th day of September, 1881, the defendants, 

L. Zeckendorf and Albert Steinfeld, who were at that time 
and now are copartners doing and carrying on business at said 
Tucson under the firm name and style of L. Zeckendorf & Co., 
duly endorsed said note in words and figures as follows, io wit, 
I.. Zeckendorf & Co.; at which time and on the 17th day of 
September, 1881, they, the said L. Z. & Co., and the said Tully, 
Ochoa & Co., delivered the same to plaintiff, and then and there 
procured from him the said sum of twenty-eight hundred (2,800) 
dollars, lawful money of the United States, for the mutual accommo- 
dation of both of the said firms. 


III. 


That afterwards, to wit, on the 17th day of September, 1881, at 
said Tucson, the said defendants, L. Zeckendorf & Co., waived notice 
of demand and non-payment of the same by endorsement on said 
note in words and figures as follows, to wit: 


“We hereby waive protest. 

“Tucson, A. T., Dec. 17, 1881. 
“L. ZECKENDORF & CO. 
“J. WITTLEOBF.” 


And at the last named date and place said defendarits, 
12 Tully, Ochoa & Co., waived notice of demand and non-pay- 
ment of said note by endorsement thereon in words, to wit: 


“We hereby waive protest on the within. . 
“TULLY, OCHOA & CO.” 
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IV. 


That said note was made by the defendants, Tully, Ochoa & Co., 
and endorsed by the defendants, L. Zeckendorf & Co., for the pur- 
pose of securing a loan of two thousand eight hundred ($2,800) 


| dollars, lawful money of tne United States, from this plaintiff on the 


faith of said endorsement; that the defendants, L. Zeckendorf & Co., 
indorsed the same for the purpose of procuring for said defendants, 
Tully, Ochoa & Co., from this plaintiff the said sum of two thousand 
eight hundred ($2,800.00) dollars, knowing that the same would be 
so procured, and that said note was so passed and so endorsed by said 
defendants, L. Zeckendorf & Co., with their privity, to this plaintiff 
and said sum of two thousand eight hundred ($2,800.00) dollars 
obtained from plaintiff on the faith of said endorsement. 


v. 


That plaintiff is the owner and holder of said note. 


VI. 


13 That no part either of the principal sum mentioned in said 

note or interest thereon has been paid, except as follows, to 
wit: Paid Dec. 17, 1881, $168.00; March 25th, 1882, $168.00; Dec. 
21st, 1882, $550.00; February 23d, 1883, $154.00; March 27th, 1883, 
$168.00, and Nov. 7th, 1883, $190.00 (making total interest so paid 
the sum of $1,198.00), which said several payments are duly en- 
dorsed on said note at and on the several dates as above set forth, 
and the whole of said note and the interest thereon, as by the terms 
therein expressed, less the said several payments, remains due, owing, 
and unpaid. Wherefore plaintiff demands judgment against said 
defendants for the sum of three thousand three hundred and ninety- 
seven and ;',5, dollars ($3,397.75), with two per cent. interest per 
month on the sum of two thousand eight hundred ($2,800.00) dol- 
lars from the 19th day of May, A. D. 1884, and for the costs of this 
action and for such other and further relief as to this court may 


seem just and proper. 
R. D. FERGUSON anp 
H. R. JEFFORDS, 
Attorneys for Plaintiff. 


TERRITORY OF ARIZONA, 
haf SS . 
County of Pima, 


R. D. Ferguson, being duly sworn, deposes and says that he is one 
of the plaintiff’s attorneys in the above-entitled action ; that 

14 he has read the foregoing complaint and knows the contents 
thereof; that the same is true of his own knowledge, except 

as to those matters which are stated therein on information or belief, 
and as to those. matters he believes them to be true; that he has 
been informed of the facts therein contained by his client, the said 
John S. Johnson, and by other parties familiar with said facts, of 


eetiouenteee nee naa 
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whom is said defendant, A. Steinfeld, and said P. R. Tully, and that 
he makes this affidavit on behalf of plaintiff because he is tempo- 
rarily absent from the Territory and cannot be communicated with 
in time to subserve the necessities of making said affidavit. 


R. D. FERGUSON. 


Subscribed and sworn to before me this 24th day of November, 


1884. 
C. S. JEFFORDS, Clerk. 


It is stipulated by defendant, L. Zeckendorf & Co., that the within 
complaint be considered as verified and defendants’ (L. Z. & Co.) ap- 
pearance be considered as entered therein; that this complaint as 
amended herein stand for and as a substitute for the original com- 
plaint in this action, as far as the said defendants, L. Zeckendorf and 
A. Steinfeld, are concerned, with their leave to answer in 10 days 
from this date, Nov. 24th, 1884. 


Received a copy of the amended complaint this 24th day 
15 of November, 1884, and defendants, L. Zeckendorf & Co., waive 
any other or further service herein and stipulate to plead the 


same in five days. 
EARLL, CAMPBELL & STEPHENS, 
Ait’ys for L. Z. & Co. 


Endorsed: Filed November 24th, 1884. C.S. Jeffords, clerk. 


Answer of L. Zeckendorf & Co. 


(Title of court and cause.) 


Now come L. Zeckendorf and Albert Steinfeld, composing the said 
firm of L. Zeckendorf & Co., and for themselves, answering the plain- 
tiff’s complaint herein— 


First. 


Deny that these defendants, as L. Zeckendorf & Co. or otherwise, 
on the said 17th day of September, 1881, or at any other time, duly 
or otherwise endorsed the said note mentioned and set forth in par- 
_— I ofsaid complaint or ever authorized any person to endorse 
the same. 


Second. 


These defendants deny that L. Zeckendorf & Co. or either mem- 
ber of said firm, on the 17th day of December, A. D. 1882, or 
16 at any other time, at said Tucson or at any other place, ever 
waived notice of demand or ncn-payment of said note by en- 
dorsement on said note or otherwise or at all, and they deny that 
said L. Zeckendorf & Co. or either member of said firm ever signed 
or executed the waiver of protest mentioned and set forth in para- 
graph III of said complaint or ever authorized the said J. Wittelobf 
or any other person to sign or execute the same. 


ee a 


antigo. 
a Pd 


— —_— P on ee ~ * bir 
~ faaregte Se Me wear lew 


L. ZECKENDORF ET AL., &C., VS. JOHN S. JOHNSON. 7 


Third. 


And these defendants deny that they, L. Zeckendorf & Co., or 
either member of said firm, or any other person authorized by said 
firm, endorsed said note for the purpose of securing a loan of two 
thousand eight hundred dollars or any other sum from the plaintiff. 
or any other person, and they deny that said L. Zeckendorf & Co. or 
either member of said firm, or any person authorized by said firm 
or either member thereof, ever endorsed said note at all. 

Wherefore these defendants, L. Zeckendorf & Co., demand judg- 
ment against said plaintiff that the complaint herein be dismissed 
and for costs of suit, including the percentage allowed by law. 

EARLL, CAMPBELL & STEPHENS, 
Attorneys for L. Zeckendorf & Co. 


17 TERRITORY OF ARIZONA, 
e Ss e 
County of Pima, 


Albert Steinfeld, being first duly sworn, deposes and says that he 
is one of the above-named defendants; that he has heard read the 
above and foregoing answer and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 


believes it to be true. 
ALBERT STEINFELD. 


Subscribed and sworn to before me this 29th day of November, 


1884. 
LOUIS A. SOUC, 
Notary Public, Pima County, A. T. 


Endorsed: Filed Nov. 29, 1884. C.S. Jeffords, clerk. 


We hereby admit service of a copy of the within answer upon us 
this 29th day of November, ’83. 


Plaintiff’s Attorn eys. 


Second Amended Complaint. 


(Title of court and cause.) 


Plaintiff herein, with leave of court, submits this his amended 
complaint, and for cause thereof alleges— 


18 First. 


That on the 17th day of September, A. D. 1881, at Tucson, said 
Pima county, the defendants, P. R. Tully, Estevan Ochoa, and Syd- 
ney R. De Long, who at that time were partners in said Tucson, doing 
and carrying on business under said firm name and style of Tully, 
Ochoa & Co., made their promissory note in words and figures as 
follows, to wit: | 


cee nae daw pean’ 
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“2,800.00. Tucson, A. T., Sept. 17th, 1881. 


“Three months after date we promise to pay to the order of L. 
Zeckendorf & Co. twenty-eight hundred dollars at two per cent. in- 


terest, value received. 
“TULLY, OCHOA & CO.” 


Second. 


That on the said 17th day of September, 1881, the defendants, L. 
Zeckendorf and Albert Steinfeld, who were at that time and now are | 
copartners, doing and carrying cn business at said Tucson under the 
firm name and style of L. Zeckendorf & Co., duly endorsed said note 
in words and figures as follows, to wit: “ L. Zeckendorf & Co.,” at 
which time and on said 17th day of September, 1881, they, the 

said L. Zeckendorf & Co. and the said Tully, Ochoa & Co., 
19 delivered the same to plaintiff, and then and there procured 

from him the said sum of twenty-eight hundred ($2,800.00) 
dollars, lawful money of the United States, for the mutual accommo- 
dation of both of the said firms. 


Third. 


That afterwards, to wit, on the 17th day of December, 1881, at said 
Tucson, the said defendants, L. Zeckendorf & Co., waived notice of 


- demand and non-payment of the same by endorsement on said note 
in words and figures as follows, to wit: 


2 


“We hereby waive protest. 

“Tucson, A. T., Dec. 17, 1881. 
“L. ZECKENDORF & CO. 
“J. WITTLEOBF.” 


And at the last-named date and place said defendants, Tully, 
Ochea & Co., waived notice of demand and non-payment of said 
note by endorsement thereon in words, to wit: 


“We hereby waive protest on the within. 


“TULLY, OCHOA & CO.” 


Fourth. 


That said note was made by the defendants, Tully, Ochoa & Co., 
for the use and benefit of said defendants, L. Zeckendorf & Co., and 
was endorsed by said defendants, L. Zeckendorf & Co., for the pur- 
pose of securing a loan of $2,800.00, lawful money of the United 

States, from this plaintiff, on the faith of said endorsement. 
20 That defendants, L. Zeckendorf & Co., endorsed the same 

for the purpose of procuring from this plaintiff for said L. 
Zeckendorf & Co. the sum of $2,800.00, knowing that the same 
would be so procured, and that the said note was so passed and 
endorsed by said L. Zeckendorf & Co., with their privity to this 
plaintiff, and said sum of $2,800.00 obtained from plaintiff solely on 
the faith of said endorsement and paid over to the said firm of L. 
Zeckendorf & Co. for their use and benefit. 


10te 
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Fifth. 


That the plaintiff is the owner and holder of said note. 


Sixth. 


That no part, either of the principal sum mentioned in said note 
or interest thereon, has been paid, except as follows, to wit: Paid, 
Dec. 17th, 1881, $168.00; March 25th, 1882, $168.00; December. 
21st, 1882, $350.00; Februarv 23d, 1883, $154.00; March 27th, 
1883, $168.00, and Nov. 7th, 1883, $190.00 (inaking total interest so 
paid the sum of $1,198.00); which said several payments are duly 
endorsed on said note, at and on the several dates as above set forth, 
and the whole of said note and interest thereon,as by the terms 
therein expressed, less the said several payments, remains due, 

owing, and unpaid. 
21 Wherefore plaintiff demands judgment against said de- 
fendants for the sum of three thousand three hundred and 
ninety-seven and 755 ($3,397.75) dollars, with two per cent. interest 
per month on the sum of two thousand eight hundred ($2,800.00) 
dollars from the 19th day of May, A. D. 1884, and for the costs of 
this action, with legal damages, and for such other and further relief 
as to this court may seem just and proper. 
R. D. FERGUSON. anpbD 
H. R. JEFFORDS, 
Plaintiff's Attorneys. 


TERRITORY OF ARIZONA, -_ 
County of Pima, 


R. D. Ferguson, being duly sworn, deposes and says that he is 
one of the plaintiff’s attorneys in the above-entitled action; that he 
has read the foregoing complaint and knows the contents thereof; 
that the same is true of his own knowledge, except as to those mat- 
ters which are stated therein on information or belief, and as to 
those matters he believes them to be true; that he has been informed 
of the facts therein contained by his client, the said John S. John- 
son, and by other parties familiar with said facts, of whom is said 
defendant, A. Steinfeld, and said P. R. Tully; and that he makes 

this affidavit on behalf of plaintiff because he is temporarily 
22 absent from this Territory and cannot be communicated with 


in time to subserve the necessities of making said affidavit. 
R. D. FERGUSON. 


Subscribed and sworn to before me this 19th day of March, 1884. 
[SEAL. ] | J. A. ANDERSON, JR., 
Deputy Clerk. 


We acknowledge receipt of a copy of within notice this 19th day 


of March, 1885. 
EARLL, CAMPBELL & STEPHENS, 
Defendant's Attorneys. 


2—1044 
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(Endorsed :) Filed March 19th, 1885. C.S. Jeffords, clerk, by J. 
A. Anderson, Jr., deputy. | 


Answer. 
(Title of court and cause.) 


Now come L. Zeckendorf and Albert Steinfeld, two of the defend- 
ants above named, and, answering the plaintiff’s amended com- 
plaint herein— 

I. Deny that they are or either of them, on the 17th day of Sep- 
tember, 1881, or at any time, under their firm name or style of L. 
Zeckendorf & Co., or otherwise, endorsed said note, and they deny 
that said note was so endorsed by any person who had right or 

authority from these defendants to endorse the same. 
23 II. Deny that on the said 17th day of September, 1881, or 

at any time, the said L. Zeckendorf & Co., or either member 
of said firm, or any person having authority from them, delivered 
said note to the plaintiff, and they deny that they or either of them, 
as copartners or otherwise, procured the said twenty-eight hundred 
dollars from the plaintiff, and they deny that the same or any part 
thereof was procured for the mutual accommodation of said firm of 
L. Zeckendorf & Co. and the said Tully, Ocho & Co., but the same 
and the whole thereof was procured from the plaintiff by the firm 
of Tully, Ochoa & Co., and for the sole use and accommodation of 
said last-named firm. 

IlI. These defendants deny that afterwards, to wit, on the 17th 
day of December, 1881, or at any other time, these defendants, L. 
Zeckendorf & Co., or either member of said firm, or any person au- 
thorized by said firm or either member thereof, waived notice of 
demand or of non-payment; and they deny that the words, “ We 
hereby waive protest. Tucson, A. T., Dec. 17th, 1881. L. Zecken- 
dorf & Co., J. Wittelobf,” or any of the said words or figures in 
said alleged endorsement, were made by the said L. Zeckendorf «& 
Co., or by either member of said firm, or any person authorized to 

make such an endorsement for or on behalf of said firm. 
24 IV. These defendants deny that the said note was made by 

the defendants, Tully, Ochoa & Co., for the use and benefit of 
said defendants, L. Zeckendorf & Co., but, on the contrary, these de- 
fendants allege that the said Tully, Ochoa & Co. made the said note 
for their own use and benefit and for the purpose of procuring the 
said twenty-eight hundred dollars loan for themselves, and the 
same was procured by them, and no part thereof was procured by 
the said firm of L. Zeckendorf & Co. from the plaintiff, or for their 
use or benefit, and these defendants deny that the defendants, L. 
Zeckendorf & Co., endorsed the said note for the purpose of pro- 
curing from the plaintiff the said sum of $2,800, or any part thereof, 
for said L. Zeckendorf & Co., but, on the contrary, these defendants 
allege that neither member of said firm ever endorsed said note, and 
if said note was endorsed by any agent or employé of said firm that 
jt was so endorsed for the accommodation, use, and benefit of the 
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said firm of Tully, Ochoa & Co., and not for the purpose of procur- 
ing the said money for L. Zeckendorf & Co.; and these defendants 
further allege that neither member of said firm had any knowledge 
of the making of said note or the endorsement thereof or for the 
procuring of said money from the plaintiff until nearly three years 
after the date of said note. 7 : 
Wherefore these defendants demand judgment against the said 
plaintiff that the said complaint be dismissed as to them, and 

25 for their costs of said suit, including the percentage allowed 


by law. 
EARLL, CAMPBELL & STEPHENS, 
Attorneys for said Defendants. 


TERRITORY OF ARIZONA, \ gs ; 
County of Pima, 


Albert Steinfeld, being duly sworn, says that he is one of the de- 
fendants answering herein; that he has read the above and forego- 
ing answer and knows the contents thereof; that the same is true of 
his own knowledge, except as to the matters which are herein stated 
on information or belief, and as to those matters he believes it to be 


true. 
ALBERT STEINFELD. 


Subscribed and sworn to before me this the 30th day of March, 
A. D. 1885. 
[SEAL. ] M. GERVAIS, 
Notary Public, Pima Co., A. T. 


Endorsed: Filed March 31, 1885. C. S. Jeffords, clerk, by J. A. 
Anderson, Jr., deputy. 


I hereby acknowledge receipt of answer, of which the within is a 
copy, this the 3lst day of March, A. D. 1885. 
R. D. FERGUSON, 
Attorney for Plaintiff. 


26 Findings of Fact and Decision. 
(Title of court and cause.) 


Be it remembered that this cause came on regularly for trial on 
the 3lst day of March, 1885, before the court without a jury, a jury 
trial having been duly waived by both parties hereto, on the second 
amended complaint of plaintiff and the answer of the defendants, L. 
Zeckendorf & Co., thereto, and Messrs. R. D. Ferguson and H. R. 
Jeffords appearing as attorneys for plaintiff and Messrs. Earll, Camp- 
bell & Stephens appearing as attorneys for the defendants, L. Zeck- 
endorf & Co.; and from the evidence introduced the court finds the 
following facts: | 
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(Endorsed :) Filed March 19th, 1885. C.S. Jeffords, clerk, by J. 
A. Anderson, Jr., deputy. | 


Answer. 
(Title of court and cause.) 


Now come L. Zeckendorf and Albert Steinfeld, two of the defend- 
ants above named, and, answering the plaintiff’s amended com- 
plaint herein— 

I. Deny that they are or either of them, on the 17th day of Sep- 
tember, 1881, or at any time, under their firm name or style of L. 
Zeckendorf & Co., or otherwise, endorsed said note, and they deny 
that said note was so endorsed by any person who had right or 

authority from these defendants to endorse the same. 
23 II. Deny that on the said 17th day of September, 1881, or 

at any time, the said L. Zeckendorf & Co., or either member 
of said firm, or any person having authority from them, delivered 
said note to the plaintiff, and they deny that they or either of them, 
as copartners or otherwise, procured the said twenty-eight hundred 
dollars from the plaintiff, and they deny that the same or any part 
thereof was procured for the mutual accommodation of said firm of 
L. Zeckendorf & Co. and the said Tully, Ocho & Co., but the same 
and the whole thereof was procured from the plaintiff by the firm 
of Tully, Ochoa & Co., and for the sole use and accommodation of 
said last-named firm. 

IlI. These defendants deny that afterwards, to wit, on the 17th 
day of December, 1881, or at any other time, these defendants, L. 
Zeckendorf & Co., or either member of said firm, or any person au- 
thorized by said firm or either member thereof, waived notice of 
demand or of non-payment; and they deny that the words, “ We 
hereby waive protest. Tucson, A. T., Dec. 17th, 1881. L. Zecken- 
dorf & Co., J. Wittelobf,” or any of the said words or figures in 
said alleged endorsement, were made by the said L. Zeckendorf & 
Co., or by either member of said firm, or any person authorized to 

make such an endorsement for or on behalf of said firm. 
24 IV. These defendants deny that the said note was made by 

the defendants, Tully, Ochoa & Co., for the use and benefit of 
said defendants, L. Zeckendorf & Co., but, on the contrary, these de- 
fendants allege that the said Tully, Ochoa & Co. made the said note 
for their own use and benefit and for the purpose of procuring the 
said twenty-eight hundred dollars loan for themselves, and the 
same was procured by them, and no part thereof was procured by 
the said firm of L. Zeckendorf & Co. from the plaintiff, or for their 
use or benefit, and these defendants deny that the defendants, L. 
Zeckendorf & Co., endorsed the said note for the purpose of pro- 
curing from the plaintiff the said sum of $2,800, or any part thereof, 
for said L. Zeckendorf & Co., but, on the contrary, these defendants 
allege that neither member of said firm ever endorsed said note, and 
if said note was endorsed by any agent or employé of said firm that 
it was so endorsed for the accommodation, use, and benefit of the 
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said firm of Tully, Ochoa & Co., and not for ype gr soe of procur- 


ing the said money for L. Zeckendorf & Co.; and these defendants 
further allege that neither member of said firm had any knowledge 
of the making of said note or the endorsement thereof or for the 
procuring of said money from the plaintiff until nearly three years 
after the date of said note. | 
Wherefore these defendants demand judgment against the said 
plaintiff that the said complaint be dismissed as to them, and 

25 for their costs of said suit, including the percentage allowed 


by law. 
EARLL, CAMPBELL & STEPHENS, 
Attorneys for said Defendanis. 


TERRITORY OF ARIZONA, \ sai 
County of Pima, 


Albert Steinfeld, being duly sworn, says that he is one of the de- 
fendants answering herein; that he has read the above and forego- 
ing answer and knows the contents thereof; that the same is true of 
his own knowledge, except as to the matters which are herein stated 
on information or belief, and as to those matters he believes it to be 


true. 
ALBERT STEINFELD. 


Subscribed and sworn to before me this the 30th day of March, 


A. D. 1885. 
[SEAL. ] M. GERVAIS, 
Notary Public, Pima Co., A. T. 


Endorsed: Filed March 31, 1885. ©. S. Jeffords, clerk, by J. A. 
Anderson, Jr., deputy. 


I hereby acknowledge receipt of answer, of which the within is a 
copy, this the 3lst day of March, A. D. 1885. 
R. D. FERGUSON, 
Attorney for Plaintiff. 


26 Findings of Fact and Decision. 


(Title of court and cause.) 


Be it remembered. that this cause came on regularly for trial on 
the 31st day of March, 1885, before the court without a jury, a jury 
trial having been duly waived by both parties hereto, on the second 
amended complaint of plaintiff and the answer of the defendants, L. 
Zeckendorf & Co., thereto, and Messrs. R. D. Ferguson and H. R. 
Jeffords appearing as attorneys for plaintiff and Messrs. Earll, Camp- 
bell & Stephens appearing as attorneys for the defendants, L. Zeck- 
endorf & Co.; and from the evidence introduced the court finds the 
following facts : | 
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“fe 


That on the 17th day of September, 1881, the defendants, Tully 
Ochoa & Co., executed the promissory note set forth in the com- 


plaint herein. 
IT. 


That on the 17th day of September, 1881, Charles M. Straus en- 
dorsed the promissory note set forth in the complaint herein in the 
name of the said defendants, L. Zeckendorf & Co., and for them. 


IIT. 


27 The said Charles M. Straus was the cashier of defendants, 
L. Zeckendorf & Co., and was fully authorized to endorse said 
promissory note for them and in their name. 


IV. 


That said defendants, Tully, Ochoa & Co. and L. Zeckendorf & 
Co., caused said promissory note to be delivered to said plaintiff in 
consideration of the loan of the sum of two thousand eight hundred 
($2,800) dollars lawful money. 


V. 


That said promissory note was made by the defendants, Tully, 
Ochoa & Co., payable to L. Zeckendorf & Co., and endorsed by the 
defendants, L. Zeckendorf & Co., before the delivery thereof to plain- 
tiff, for the preconcerted and express purpose of borrowing from the 
plaintiff the said two thousand eight hundred dollars on said prom- 
issory note. 


VI. 


That it was intended and agreed between all the defendants, at 
the time said promissory note was made, endorsed, and delivered to 
plaintiff, that all the money thereon should go to the defendants, L. 
Zeckendorf & Co., and be applied to their use, and it was not in- 
tended that said promissory note should be held or carried by the 
defendants, L. Zeckendorf & Co., until the maturity thereof. 


28 VII. 


That the said sum of twenty-eight hundred dollars, so borrowed 
from perenne on said promissory note, was received by the defend- 
ants, L. Zeckendorf & Co., on the said 17th day of September, 1881. 


VIII. 


That said sum of two thousand eight hundred dollars was loaned 
by plaintiff on the faith of the endorsement of said L. Zeckendorf & 
Co., defendants. | 


ee 
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TX. 


_- That the plaintiff caused the said promissory note to be presented 
at the office of the defendants, L. Zeckendorf & Co.,on the 17th day 
of December, 1881, for the purpose of having said defendants, L.. 
Zeckendorf & Co., waive notice of demand for payment and notice 
of non-payment thereof; that both Albert Steinfeld and Louis Zeck- 
endorf were absent from Tucson, as was also Charles M. Strauss, 
cashier of said defendants, L. Zeckendorfer & Co.; and thereupon J. 
Whittleshoeffer, who was then and there the general agent of said 
defendants, L. Zeckendorf & Co., and who was then and there in 
charge of their business in Tucson, Arizona, acting for the said de- 

fendants, L. Zeckendorf & Co., waived notice of demand for 
29 payment and notice of the non-payment of the said promis- 

sory note in the words and figures following, to wit: We 
hereby waive protest. Tucson, A. T., December 17,1881. L. Zeck- 
endorf & Co., J. Wittlobf. That said J. Wittleshceffer was then and 
there fully authorized to make said waiver for said L. Zeckendorf & 
Co., defendants. | 


Xr 


That before the commencement of this action plaintiff caused 
said promissory note to be presented to Albert Steinfeld, the resident 
member of the firm of L. Zeckendorf & Co., defendants, at said city 
of Tucson, with demand that said defendants, L. Zeckendorf & Co., 
pay said promissory note according to the tenor and effect thereof ; 
that at the time said promissory note was so presented and shown to 
said Albert Steinfeld and payment thereon demanded as aforesaid 
the books of the defendants, L. Zeckendorf & Co., showed that the 
proceeds of said promissory note had been received by the said de- 
fendants, L. Zeckendorf & Co., on the said 17th day of September, 
1881, and, although said Steinfeld then and there saw that said prom- 
issory note was endorsed in the name of the defendants, L. Zecken- 
dorf & Co., by Charles M. Strauss, he then and there refused on the part 

of said firm to pay said promissory note according to the 
30 tenor and effect thereof, or to surrender the proceeds of the 
same, or any part of the said proceeds. 


XI. 


That no part of the principal sum of two thousand eight hundred 
dollars so loaned on said promissory note has been paid. 


XIT. 


That $1,198.00, and no more, has been paid as interest upon said 
promissory note; that there is still due and unpaid on said prom- 
issory note the principal sum of twenty-eight hundred dollars and 
interest thereon in the sum of $1,504.93, aggregating the sum of 
$4,304.93 dueand unpaid as principal and interest on said promissory 
note. , | | ae 
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Conclusions of Law. 


As conclusions of law from the foregoing facts the court finds 
that Tully, Ochoa & Co. and L. Zeckendorf & Co. were joint makers 
of said promissory note, and that L. Zeckendorf & Co. waived notice 
of demand for payment and notice of non-payment of said promis- 
sory note; that plaintiff is entitled to judgment against said de- 
fendants, L. Zeckendorf and Aibert Steinfeld, partners under the 
firm name of L. Zeckendorf & Co., for the sum of $4,304.93 : 
31 and the costs of suit and the percentage allowed by law and * 
interest thereon from the date hereof upon said principal 
sum of $2,800.00 until paid, at the rate of two per cent. per month, 
and interest upon the balance at 10 per cent. per annum; and itis 
ordered that judgment be entered accordingly. 
Dated this 26th day of September, 1885. 
W. I. FITZGERALD, | 
District Judge. ; , 


I find as additional findings in the above-entitled case as follows : 


I. 


That at and before the time the promissory note described and 
: set forth in the complaint in the above-entitled cause was made, ex- 
| ecuted, endorsed, and delivered the defendants, Tully, Ochoa & Co., = 
| were indebted to defendants, L. Zeckendorf & Co., in a sum largely 
exceeding the amount borrowed on said promissory note. 


IT. 


| That on the day the said sum of $2,800.00 was borrowed on said 
; promissory note L. Zeckendorf & Co. gave credit to Tully, Ochoa & 
Co. on the books of L. Zeckendorf & Co. for the amount of $2,800.00, 
being the proceeds of said promissory note, and at the time the said 
sum of $2,800.00 was loaned on said promissory note the 
32 plaintiff did not know the intention or purpose for which the 

said money was borrowed. 

Dated this 26th day of September, 1885. 
W. F. FITZGERALD, L 
Associate Justice. 


Endorsed: Filed September 26, 1885. C. S. Jeffords, clerk. 
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Judgment. 


(Title of court and cause.) i 


Be it remembered that this cause came on regularly for trial on 
the 3lst day of March, 1885, on the second amended complaint of 
the plaintiff and the answer of the defendants, L. Zeckendorf and 
Albert Steinfeld, partners under the firm name of L. Zeckendorf & 
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Co., thereto, R. D. Ferguson, Esq., and H. R. Jeffords, Esq., appear- 
ing as counsel for plaintiff, and Messrs. Earll, Campbell & Stephens 
appearing as counsel for the defendants, L. Zeckendorf & Co. A 
trial by jury having been expressly waived by the counsel for the 
respective parties, the cause was tried before the court sitting with- 
out a jury. Whereupon A. Steinfeld, A. Cronly, J. S. Johnson, B. 
M. Jacobs, C. M. Strauss, C. T. Etchells, I. S. Fried, W. E. Felix, and 

J. Wittleshoefer were examined as witnesses for the plaintiff, 
33 and A. Steinfeld, C. M. Straus, Ed. Hudson, Levi Prince, and 

W. A. Scott were examined as witnesses on the part of the 
defendants, L. Zeckendorf & Co.; and documentary testimony hav- 
ing been introduced by both parties, and the evidence being closed, 
the cause was submitted to the court for consideration and decision, 
and, after due deliberation thereon, the court delivers its findings 
and decision in writing, which is filed, and orders that judgment be 
entered in accordance therewith. 

Wherefore, by reason of the law and the findings aforesaid, it is 
ordered and adjudged that J. 8. Johnson, the plaintiff, do have and 
recover of and from L. Zeckendorf and Albert Steinfeld, partners 
under the firm name of L. Zeckendorf & Co., defendants, the sum of 
four thousand three hundred and four ($4,304.93) dollars and ninety- 
three cents, with interest on $2,800.00 of said sum at the rate of two 
per cent. per month from the date hereof until paid, and interest on 
$1,504.93 at the rate of ten per cent. per annum from the date hereof 
until paid, together with plaintiff’s costs and disbursements incurred 
in the action, amounting to $115.05, and one hundred and sixteen 
($116.09) dollars and nine cents percentage allowed by law. 

Judgment rendered this 26th day of September, 1885. 

W. F. FITZGERALD, 
District Judge. 


34 Endorsed: Filed September 28,1885. C.S. Jeffords, clerk. 


Findings and Decision. 
(Title of court and cause.) 


To Messrs. Earll, Campbell & Stephens, attorneys for L. Zeckendorf 
& Co., defendants. 


GENTLEMEN: You will please take notice that the judge of said 
court has this day made and filed his findings and decision in the 
above-entitled action in favor of plaintiff, and that the judgment of 
said court has been rendered and entered in accordance therewith 
against the defendants, L. Zeckendorf and Albert Steinfeld, partners 
under the firm name of L. Zeckendorf & Co. 

Yours respectfully, R. D. FERGUSON anp 
H. R. JEFFORDS, 
Attorneys for Plaintiff. 
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We acknowledge receipt of a copy of the within notice and of the 


findings and decisions herein this 28th day of September, A. D, 1880. 


EARLL, CAMPBELL & STEPHENS, 
Attys of Defendants, L. Zeckendorf & Co. 


Endorsed: Filed Sept. 28th, 1885. C.S. Jeffords, clerk. 


35 Statement on the Motion of Defendants, L. Zeckendorf and Albert 
Steinfeld, for a New Trial of the Cause. 


(Title of court and cause.) 


This cause came on for trial by the court without a jury, a jury 
having been waived, on the 3lst day of March, A. D. 1885, before 
Hon. W. F. Fitzgerald, judge of said court. The following evidence 
was then taken in the cause, which evidence, as taken down by the 
official reporter, and Exhibits “ A” and “©,” hereto attached, 1s as 
follows: 


ALBERT STEINFELD, a witness called on behalf of the plaintiff and 
after being duly sworn, testified as follows: 


Judge FERGUSON: 


Q. Look at this paper and tell the court what you know about it, 
(showing paper).. 
. That is a note. 
Did you ever see it before ? 
. I saw it four or five months ago. 
. When did you see it for the first time ? 
. Mr. Etchells showed it to me. 
When ? 
. I don’t remember exactly when; four or five months ago. 

Q. Will you turn that over and look at the back of it and 

36 notice those endorsements, and see if that will refresh your 
: memory ; can you refresh your recollection from that ? 

A. No, sir; not from the endorsement. 

Q. Look at the lower one. 

A. Yes, sir; I see it. 

Q. I will ask you in connection with that if you know anything 
of the waiver of protest three montis after date ? 

A. No, sir. 

Q. Do you know anything about the money for which that note 
was given and what became of it, $28,000 ? 

A. No, sir. 

Q. I will ask you whether the amount of money obtained on that 
note on that date is on your books credited to any person ? 

A. My books will be here in a few minutes and they will show. 

Q. Will you look at this paper and tell me what that is (showing 
paper to witness) ? 

A. That seems to be part of an account rendered. 
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Q. Is that a statement of account of L. Zeckendorf & Co. between 
them and T _ » Ochoa & Co. ? 

A. Partly sc 

Q. Between eae dates ? 

A. The whole account would show. 

Q. Will that show by itself? 

A. That shows nothing by itself. 
of Q. From where did that sheet emanate ? 
i A. That is written on a bill of our house, L. Zeckendorf 
ieee 

Q. At whose instance was that written ? 

A. I could not say. 

Q. In whose handwriting is that paper ? 

A. It is in the handwriting of the book-keeper -who used to be in 
our employ. 

4 Who was it ? 

. Mr. Lascar. : 

Q Is it not a fact that this is a statement of account rendered by 
L. Zeckendorf & Co. to Tully, Ochoa & Co. ? 

A. Tihatisa sheet, numbered th ree, partly representing some debits 
and credits. 

Q. Are they not debits and credits of the house of Zeckendorf & 
Co. up to the time they appear to have been made ? 

A. I cannot tell without looking at the books. 

Judge CAMPBELL: Let me look at that. (After examination:) This 
is nothing but a fragment. 

The Court: The books ought to show that. 

WitNess: You will notice that your debits commence two years 
later than your credits. 

Judge FrerGuson: I will ask you to look at the date of this note. 

A. Yes, sir; September 17th, 1881. 

Q. Tell me what this credit dated September 17th, 1881, crediting 
Tully, Ochoa & Co. by note $2,800.00, means of the day and date of 
3 that note. 
38 A. It is the same date and same amount, whether it is the . 

same note I could not tell. 

Q. Is there any other source from which your house received the 
sum of $2,800.00 on that date ? 

A. I cannot tell without the books; they will be here in a minute 
or two. 

Q. At that time, on the 17th of September, did you have any 
knowledge of the payment of that amount of money into your busi- 


ness firm ? 


A. I did not; I never knew of it. 

Q. Did you know anything of this statement of this seneniaat 

A. I don’t think that I did. 

Q. Did you never look over the accounts between yourself and 
Tully, Ochoa & Co.? 

A. Yes, sir; I looked through our books generally. 

Q. Is it not a part of your business as one of the house to look 
through the books and see that such entries are properly made? 
3—1044 
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A. No, sir; at that time I did not look over the correctness of the 
statements ; I had a man in charge of that who attended to it. 

Q. Will you state to the court what that credit is as you see it ? 

A. It speaks for itself. 

Q. Who does it credit ? 

A. That is part of an account apparently rendered to Tully, Ochoa 

& Co., marked No. 3. 
39 Q. And it credits them on the 17th of September, 1881, 
with $2,800.00 by note? 

A. Yes, sir. 

Q. Was any other note of that amount given to your firm at that 
time? 

A. I could not say. 

Judge CaMPBELL: If the gentlemen have an account to present 
they should present the whole of it. 

Tne Court: The books will show all that. 

Judge FrerGusonx: You spexk of some person who was in charge 
of your business. 

A. I did not say that. 

Q. Who was in charge of the business and who was the general 
manager of the business of Zeckendorf & Co. at that time? 

A. I was. 

Q. Who else was in charge? | 

A. Mr. Strauss had charge of our office; he was our cashier. 

Q. Do you remember in the month of March, 1882, meeting with 
me in your office ? 

A. No, sir. 

Q. I will refresh’ your memory. Do you remember a contract 
made with Far for 670 cords of wood ? 

A. Yes; I remember something of that. 

Q. Do you remember when I called on you for the first time? 

A. I remember such a transaction happening. 
40 Q. At that time do you remember my asking you in regard 
to the contract made with Far and your reply? 
. Yes, sir. 
. Do you remember who was in your office at that time? 
. No, sir 
Can you remember the reply that you made to me? 
. No, sir; I don’t remember that; [ remember the wood trans- 
action with Far, but I don’t remember any of the conversation had 
with you at that time. 

Q. Don’t you remember when I called on you? You were sitting 
somewhere in the inside room of the office, myself standing in the 
middle door and Mr. Strauss sitting between the table and the safe. 
Didn’t you tell me at that time that you knew nothing or little of 
that contract, that Mr. Strauss had general charge of your business, 
and refer me to him ? 

A. No, sir; I made that contract with Mr. Far personally. 

Q. Did you not at that time refer me to Mr. Strauss as the gen- 
eral manager of your house and tell me that he knew more of that 
contract than you did, and that I must consult him ’ 
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A. No, sir; I don’t remember that. 
Q. Have you any knowledge of a suit in this court entitled “ Katz 
vs. Zeckendorf ? 
41 A. Yes, sir. 
Q. Did you testify in that case ? 

A. Yes, sir. 

Q. Did you testify in regard to the position that Mr. Strauss occu- 
pied in your house ? 

A. I did not. 

Q. Was not the question put directly to you as to Mr. Strauss 
general management of the firm of L. Zeckendorf & Co., and did 
you not testify that he was the general manager and had full power 
to act as such manager ? 

A. No, sir; neither was any such question of that kind ever put 
to me. 

Q. Did you at that time, September, 1881, at your house, doa 
banking business, and have you continued to doa bauking business 
from that time until now ? 

A. No, sir; neither are we now. 

Q. Are you not drawing checks on banking houses and receiving 
checks and discounting the same, and were you not doing so at that 
time? 

A. No, sir. 

Q. Will you tell the court in whose handwriting this is—this L. 
Zeckendorf & Co., in the middle of the back of the note ? 

A. I think that is Mr. Strauss’; it looks like it. 

Q. Did he ever inform you that he placed the name of L. Zecken- 

dorf & Company there ? 

42 A. No, sir. | 

Q. Whose handwriting is this at the bottom of the back of 
the note? 
. Our book-keeper’s. 
. Your present book-keeper ? 
. Yes, sir. 
Was he your book-keeper at that time? 
. Yes, sir. 
. At the time that note was made what authority, so far as your 


’ 
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house was concerned, did Mr. Strauss exercise ? 


A. He was our cashier and had charge of our general office busi- 


” ness. 


Q. Did he ever draw any checks on banks and sign the name of 
the firm ? 

A. He did on special banks with special authority. 

Q. Was he not in the habit of doing it from the beginning of the 
year to the end of it? 

A. No, sir. 

Q. What do you call special authority ? 

A. To draw checks and sign the firm to them. 

Q. Did Mr. Strauss ever enter into a contract on behalf of the firm 
and sign the name of the firm without consulting you or the other 
member of the firm on the general authority which he had ? 
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Objected to as an assumption. 


Court: Yes; that is assuming. 
43 Witness: I told you that he had no general ; his authority 
was special. 

Q. Now state what that special authority was. 

A. He had some special authority to draw checks, I think, at that 
time; we were banking with Hudson & Co., and he had authority 
to sign our name by him. 

Judge CAMPBELL: To all paners ? 

A. No, sir; to checks. 


Judge FERGUSON: 


Q. Did he not have the authority to make notes and sign the 
name of the firm as business manager of the firm at that time? 

A. No, sir. 

Q. Do you know whether he got that $2,800 about that time? 

A. I do not. 

Q. Do you know I.S. Fried? 

A. Yes, sir. 

Q. Can you tell whether he was at your house on-+that day ? 

A. I cannot. 

Q. Do you know whether he took that note from your house on 
that day and proceeded to get this $2,800? 

A. No, sir; I never saw that note on that day. 

Q. Did you ever look over your books and see if your firm had 

credited Tully, Ochoa & Co. with that amount of money prior 
44 to Mr. Etchells’ coming to see you with the note—about three 
months ago? 

A. No, sir. 

Q. You never took any interest in that? 

A. No, sir; in looking over the books I never noticed any such 
entry as $2,800. 

Q. Do you remember a conversation which you had with me 
about the time the suit was commenced in which you said that you 
were not going to pay that note, though you had charged it on your 
books to bills payable? 


A. I don’t remember ; I don’t think that I did, as it is not a fact. © 


Q. What authority had Mr. Wittleshoefer in your house in con- 
nection with its business ? | 

A. He had none whatsoever ;. he was simply our book-keeper. 

Q. Did you give him authority to draw checks and sign them for 
your house and draw the money ? 

A. I don’t think that I ever did. 

Q. Do you know whether he did so or not? 

A. I don’t think that he did. 

Q. Do you know whether he was authorized by any person to sign 
the name of the firm on the back of that note? 


Objected to. Sustained. 
Q. Was he authorized by the firm to do so? 
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A. Nobody authorized him that had the authority to do so. 
45 Q. Do you pronounce that writing on there a forgery ? 


Objected to. 
The Court: It is sufficient for him to state whether it was done 


by the authority of the firm or not. 


Judge FERGUSON : 


Q. In regard to this special power conferred on Mr. Strauss, how 
was that conferred? 
. He had authority to draw certain checks. 
. Who gave him that authority ? 
. I did. 
How did you give it te him? 
. In writing. 
. Where is that writing? 
The parties that I drew it for have it. 
. Who are those parties ? 
. Hudson & Co. At this time I think they were the only 
parties. 

Q. Did the First National Bank have any such paper? 

A. No, sir. : 

Q. Did you do business with them ? 

A. I don’t think we did. 

Q. Is it in your power to get that paper that you gave the bank 
into the court at the present time? 

A. I think I could get it; I think I copied it. 

Q. In your press book ? 

A. Yes, sir. 
46 Q. I would like to have you produce that. 
A. Yes, sir; but it will take some time. 

. The book is indexed, is it not? 
. Yes, sir. 


POPOPOPOD 


p> 


The Court: 


What constitutes the firm of L. Zeckendorf & Co. ? 
. Mr. Zeckendorf and myself. 
. Does he reside here ? 
. No, sir; he resides in New York. 
Court here adjourned until to-morrow, Wednesday, April Ist, at 
10 o’clock a. m. 


Court met pursuant to adjournment April Ist, at 10 a. m. 


>OPO 


Morning Session. 
(Testimony of ALBERT STEINFIELD continued.) 


Judge FERGUSON: 


Q. Were you frequently absent from the business house of L. 
Zeckendorf & Co. during the years 1881, 1882, 1883, and 1884? 
A. No, sir; very seldom. 


ai eee 
teeta tetas Aten eis nadie mare 


22 L. ZECKENDORF ET AI., &C., VS. JOHN S. JOHNSON. 


Q. Were you absent at all or at any time? 

A. Yes, sir; was absent some. 

Q. How long? | 

A. In 1882, about two months. 

Q. Where? 

A. San Francisco and New York. 

Q. Were you absent in 1881? 
A. In 1881 I was not out of the Territory. 

47 . Q. Were you absent from the house of L. Zeckendorf & 
0.? 

A. I don’t think I was for a greater length of time than a day or 


Q. Were you frequently absent for a day or two at a time? 

A. No, sir; I don’t think I was. 

Q. Were you absent for one or two days at any time during that 
year ? 

A. Very likely I was; we had a branch house at Benson, and I 
would go down there some times. 

Q. Where were you on the 17th day of December, the day this 
waiver of protest was made ? 

A. I think I was either at Benson or Contention ; I don’t recollect 
definitely. 

Q. Who was delegated with authority during your absence to 
carry on the business of Zeckendorf & Co. ? 

A. There was nobody in particular; I generally arranged my 
business so that when I left town there was no necessity for any one. 

Q. Your house run itself, did it ? 

A. No, sir; I left it so that it did not need much running. 

Q. During the time of such absences were there large money 
transactions carried on ? 

—. No, sir; not to my knowledge. 

Q. Were checks not drawn very frequently ? 
48 A. I generally left the checks signed with the book-keeper 
so he could use them as required. 

Q. Who? 

A. Either Mr. Strauss or, when he was away, Mr. Felix. 

Q. Did you not always leave them with Mr. Strauss, and did he 
not manage your business during your absence? 

A. He had control of our office business. 

Q. Did he not frequently during your absence present and sign 
checks drawn by your firm ? 

A. He did on Hudson & Co., as I have already stated. 

Q. Were those checks left drawn by you? 

A. No, sir; he had authority to draw and sign them. 

Q. Did he not have authority to settle any financial transactions 
connected with your house? 

A. He had charge of the books. 

Q. Did he not have authority to make settlements in all matters 
pertaining to the house as his jndgment seemed to him best ? 

A. In relation to the business lie had charge of; yes, sir. 
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Q. Was not Mr. Strauss connected with the affairs of L. Zecken- 

dorf & Co. in 1881 the same as he was in 1880 and 1882? 
A. I don’t think there was any difference. 
49 Q. Were you present in the court-room when the case of 
Katz against Zeckendorf was tried, at which time Mr. Strauss 

was a witness, and did you hear his testimony ? 

A. Yes, sir. 

Q. Did he not state on that occasion that he was the general 
manager of the business of Zeckendorf & Co. during the transaction 
that occurred between your house and the house of M. Katz? 


Objected to. Sustained. 


Q. If Mr. Strauss testified in that suit that he was the general 
manager of the business of Zeckendorf & Co. at that time did he 
testify truly in that regard or did he testify falsely ? 


Objected to as irrelevant and immaterial. Sustained. 


Q. During what years was the business connected with that suit 
carried on? 

A. [ think it was during the years 1882 and 1883. I am not 
positive. 

Q. Was it not carried — also in 1883? 

A. Yes, sir. 

Q. Did Mr. Strauss have any more power to act in matters be- 
tween Katz and your firm than he did in regard to matters between 
your firm and other firms; did you give him greater power to act 
with Katz than you did with other houses ? 

A. No, sir. 

Q. What was his authority ? 
50 A. Mr. Strauss was in charge of our office. He had gen- 
eral charge of our office. He was our cashier, and the books 
were under his immediate control. 

Q. Was it his business to collect money which was paid into the 
firm ? 

A. Yes, if he had charge of that branch. 

Q. Did you not have a talk with Strauss in September, 1881, in 
which you talked over the indebtedness of Tully, Ochoa & Co. to 
your firm, and did you not also talk over where they could borrow 
a certain sum of money, and that you desired them to get that 
money and pay it into your firm ? 

A. I don’t remember any such conversation. 

Q. Do you know Charlie Etchells ? 

A. Yes, sir. 

Q. Do you know the plaintiff? 

A. I have met him. 

Q. Try and refresh your memory whether or not you had a con- 
versation with Mr. Strauss or Mr. Fried, and whether you did not 
request him to go to Tully, Ochoa & Co. and get their note for the 
purpose of securing a loan of $2,800, which was to be paid into your 
firm ? 

A. I don’t remember that. 
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Q. Do you remember of any conversation you had on that day 
with Mr. Fried ? 


A. No, sir. 
51 Q. Do you remember that Mr. Fried brought that money to 
your store? 
A. No, sir. 
Q. Did any person within your memory bring $2,800 to your 
store on that day? 


(Objected to as immaterial.) 


The Court: If you can show that this money was paid to the 
endorser of this note by the endorsee you can do so. 


(Exceptions taken to the ruling of the court by the defendant.) 


Judge F.: Answer the question. 
A. I don’t think any such sum was paid in, or I should remem- 


ber it. 
Judge FERGUSON: 


Q. Look at that paper again (showing); what is that? 
A. That is a part of an account rendered by Zeckendorf & Co. to 


Tully, Ochoa & Co. 
Q. Is it nota statement of account from Zeckendorf & Co. to 


Tully, Ochoa & Co. ? 
A. It seems to be part of one. 
Q. Are not all of the credits against the firm of Tully, Ochoa & 


Co. found on that paper up to that time? | 
A. This paper is marked No.3, on a bill-head of Zeckendorf & 
Co., and shows part of the debits and credits. 
Q. Does not that contain all of the credits given by your house 
to Tully, Ochoa & Co., commencing with the credit of $2,800? 
A. I could not tell. 
Q. Is there anything that is incomplete ? 
. Yes, sir. 
. Where? 
. Right here (showing). 
. I am asking as to the credits and not as to the debits. 
. I don’t know tinat to be a fact. 


(Objected to as assumption.) 
Q. Well, assume that to be a fact. 


The Court: He has identified tnat as the handwriting of his 
book-keeper. 


Judge FERGUSON: 


Q. What books were in your house in September, 1881, in which 
you made your daily entry of accounts? 

A. Ledger, journal, and cash book. 

Q. You had a day book and blotter? 

A. I never kept a blotter. 
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Q. What were the minor books? 
A. Invoice books, etc. 
Q. Did you not have a book in which you kept an account of the 
notes due by your firm and to your firm ? 
A. We kept an account of that in our ledger. 
Q. Did you not have a small book in which you kept an account 
of the notes due by and to the firm of Zeckendorf & Co.? 
A. I don’t think we did. 
Q. What were the original entries made in? 
A. Day book, cash journal and ledger. 
53 Q. They were made in any book? 
A. No, sir. 
Q. Will vou take your cash book and turn to the account of 
Tully, Ochoa & Co. with L. Zeckendorf & Co.? 
A. Do you mean in the ledger? 
Q. You can take it first, if you choose, and refer back. 


Witness does so. 


Q. Now show me the account in this book of September, 1881. 

Witness: Here it is. 

Q. Where is that? 

A. On page 92 of the ledger. 

Q. Show me where this statement of account was taken from your 
books on September 17th, 1881. 

A. Here it is. 

Q. What does that mean? 

A. There is a credit there of $2,800. 

Q. Then you credited Tully, Ochoa & Co. on that day with 
$2,800 ? 

A. Yes, sir. 

Q. On the 17th of September, 1881, what credit is given Tully, 
Ochoa & Co. ? 

A. Bills payable, $2,800. 

Q. On what page do you find Tully, Ochoa & Co.’s credit as you 
have intimated ? 

A. Page 92, ledger. 
54 Q. Please turn to page 331 of your journal to the corre- 
sponding item from which that came. 

A. Here you are. 

Q. Can you find that item in your journal referred to in your 
ledger ? 

A. Certainly. 
. Iam asking about that $2,800. 
. You did not ask me that question. 
. What do you find in regard to that credit of $2,800? 
. The journal entry which corresponds to the ledger entry. 
. Can you tell where the money came from ? 
. No, sir. . 
Now turn to the day book and give the corresponding en- 
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. This is the original entry. 
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Q. Please produce your cash book of the date of the 17th of Sep- 
tember, 1881. 

A. Here it is, page 106 of the cash book. 

Q. What do you find there? 

A. The entry reads “Sept. 17th, 1881; bills receivable, $2,800.” 

Q. Did I understand you to say yesterday that you had not cred- 
ited bills receivable with this amount? 

A. I did not say so. 

Q. Is there any other book in your system of book-keeping which 
would contain this entry ? 

A. No, sir. 
5d Q. Will you please send for your day book and blotter of 
that date? : 

A. We did not keep any blotter. The only thing that might con- 
tain something is the day book. 

Q. Well, bring up the day book after dinner. Why was this 
$2,800 credited to Tully, Ochoa & Co.,on your cash book? Did you 
credit anything on the cash book except for cash received ? 

A. No, sir. 

Q. You must have received the cash on that day ? 

A. Yes, sir. 

Q. Are you able to call to mind from whom you got that $2,800? 

A. 1 am not. 

Offered in evidence cash book, page 106; journal, page 331; and 
the ledger, page 92, of the books of L. Zeckendorf & Co.; admitted ; 
also the statement of account ; admitted subject to objection. 

Q. Was L. Zeckendorf, one of the firm of L. Zeckendorf & Co., in 
this city, at the house of Zeckendorf & Co., between the making of 
that note on the 17th of September and the day on which it came 
due? 


A. No, sir. 
Q. How often did you make a statement of account and 
56 torward it to the New York part of the firm’? Is your firm 


carrying on business in the city and State of New York ? 

A. We have a place there. 

Q. How often does your firm here make a statement of account 
and forward it to the house in New York ” 

A. We make monthly statements. 

Q. Then a statement was sent forward within uhiny days after 
this transaction, Was it not? 

A, Yes sit: certainly, [went say that it was sent thirty-one 
days afterwards, but we send monthly statements 

QQ. — has been the regular practice dawn to the present ? 

A. Yes, sir, 


Cross-examination : 
Judge CAMPBELL : 


Q. Did you know anything about that item at all further than 
you got from your books? 
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A. No, sir. | 

Q. Do you know anything at all about a statement being sent on 
to your New York firm other than that? 

A. No, sir. 


By Court: 


Q. Suppose this note had been discounted at the bank, would Mr. 
Strauss have the authority to sign your name to it? 

A. No, sir; if such note had been discounted a different 
57 entry would have been made. We would have placed it 
amongst bills payable as our own paper out. 

Q. You say that Mr. Strauss would have the authority to sign the 
name of you house in such a case? 

A. No, sir. 

Mr. JEFFoRDS: Do you mean, Mr. Steinfeld, that if a note was 
payable to Zeckendorf & Co. and it was desirable to discount it, 
that Mr. Strauss would not have the authority to discount ? 

A. Yes, sir. 

Q. If there was nobody here during the time that this was run- 
ning who could, under the circumstances, have endorsed it? _ 

A. Nobody but myself. 

Q. You would have known if the note had been endorsed by your- 
self? 

A. If that had been endorsed by us and discounted there would 
have been a record made which would have notified us that there 
was such a note and we were responsible for it. 

Q. Please turn to bills payable during those three months. 

A. Here it is. 

Q. Explain that. 

A. This side is where we put entries of notes paid and this other 
side are where they are issued. 

Q. Where is your September, 1881 ? 

A. There were no transactions of that in September. 


58 Judge CAMPBELL : 


Q. There is no entry in your books of bills payable? 
A. There is no entry of that note in bills payable. 


~ ANpREW J. Croxny, a witness called on behalf of the plaintii, 
and after being duly sworn testified as follows: 


Q. What is vour name ” 

A. Andrew J. Cronty. 

Q. What was your business on the 17th day of September, 1881? 

A, Book-keeper for Tully, Ochoa & Co. 

Q. In what other capacity did you act as agent, ete. ? 

A. I was general manager when they were absent. 

Q. Will look at that piece of paper (showing paper) ” 

A. Yes, sir; it is a note of Tully, Ochoa & Co. in favor of L. 
Zeckendorf & Co. for $2,800. 
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Q. Will you tell the court if you know who made that note and 
why it was made? 

A. I wrote the body of the note; the signature is in the hand- 
writing of Mr. De Long, one of the partners of the firm of Tully, 
Ochoa & Co. 

Q. For whom did you write that note and at whose request? 

A. I wrote it for Tully, Ochoa & Co. 

Q. Did any person come to you and state that they knew where 


$2,800 could be borrowed ? 
59 A. I think that Mr. De Long attended to that negotiation ; 


no doubt he came to me and told me to make out the note; 

I thought that the money was to come from Mr. Johnson. 

Q. Did Mr. Strauss come to you on that day ? 

A. No, sir; I think that be went to Mr. De Long; I might have 
heard part of the conversation. 

Q. To whom. was that note delivered after it was signed ? 

A. I think that I gave it to Mr. De Long. 

Q. Is it not a fact that you delivered that note personally to Mr. 


Strauss after writing it out? 
—. No, sir; I would not swear that I did; I might have done so, 


but I would not state positively that I did. 

Q. Do you know what became of that note? 

A. I think that it was given to Charley Etchells for Mr. Johnson. 

Q. Iam asking as to how it got away from the house of Tully, Ochoa 
& Co.? 

A. My understanding was that Tully, Ochoa & Co. and Zecken- 
dorf & Co. were to get this money on this joint note. 

Q. Didn’t I understand you to say or isit not a fact that Mr. 


Strauss came there on that day ? 


(Objected to as leading.) 
The Court: If this is an unwilling witness you can lead him. 


60 Q. How did that note get away from the house of Tully, 
Ochoa & Co.? 

A. I think I gave it to Mr. De Long. 

Q. Did you see him hand it to any one? 

A. No, sir. 

Q. Look at that paper and see what that is (showing). 

A. I saw it about the time it was dated; it is an account of Zeck- 
endorf & Co. against Tully, Ochoa & Co. 

Q. Will you look at the statements on that paper and see if you 
know what that item is credited on September 17, 1881 ? 

A. That is the same note, I think, you have here in this suit. 

Q. Look at this book and tell me what it is (showing book). 

A. It is one of Tully, Ochoa & Co.’s ledgers. 

Q. Of what year ? 


A. 1882; some of it in 1881. 
Q. Turn to page 50 of that ledger and tell me what you find 


there. 
(Objected to as irrelevant.) 
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The Court: Let us see what it is. 
Exceptions taken to the ruling of the court by defendant. 


Witness: “September 17th, ’81, charged L. Zeckendorf & Co. 
our note, three months’ time.” 
Q. Is that the original entry ? 
A. Yes, sir; it is in my handwriting. 
61 Q. When you made that entry was it your understanding 
that the note was made for the benefit of Zeckendorf & Co.? 


Objected to, as the note speaks for itself. 


Judge CAMPBELL: We object to this whole line of examination. 
The Court: I will admit this testimony, but will exclude it if it 
is immaterial. 


Judge FERGUSON: 


. Why did you charge them on that day with that note? 

. Because we gave them the note. 

Why? 

. For the purpose of raising money. 

Did you receive any of the money for Tully, Ochoa & Co.? 
No, sir. 

It was not returned or brought back to that house by any per- 
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son ¢ 
A. Not to my knowledge. 
Q. During the time that you were acting as general manager for 
the house of Tully, Ochoa & Co. how often did you do business with 
the house of Zeckendorf & Co.? 

A. We did business more or less all the time. 

Q. Who was their general manager ? : 

A. Mr. Steinfeld. 

Q. When he was away did any other person act beside him? 

A. When he was away Mr. Strauss generally acted when he was 

here. 
62 QQ. Was he here in that year? 
A. I think he was. 

Q. Do you remember whether Mr. Steinfeld was there on the day 
that note was delivered ? 

A. I do not. 

Q. Can you call to mind who it was delivered to afterwards ? 

A. I do not know into whose hands Mr. De Long put it, whether 
into Mr. Johnson’s or Mr. Steinfeld’s or into the hands of Mr. Etchells. 


Cross-examination : 


Judge CAMPBELL: 


Q. Now, in regard to this thing, was that made on information 
given to you by Mr. De Long? 

A. I made out the note and gave it to Mr. De Long and then 
charged it to L. Zeckendorf & Co. I think that Mr. De Long told 
me that they were going to get some money on it. 
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Q. He did not say how he was going to get it? 
A. No, sir. I presume he told me to charge it to L. Zeckendorf 


& Co., which I would have done anyhow. 

Q. Who was the “them” that he referred to when he said they 
were going to get some money? 

A. I suppose he meant Zeckenderf & Co. 

Judge CAMPBELL: Do you recollect whether or not the house of 
Tully, Ochoa & Co. was largely indebted to L. Zeckendorf & Co.? 

A. Yes, sir. 
63 Q. To an amount considerably in excess to the amount of 
that note? 

A. Yes, sir. 

Q. Is this the original entry in the ledger? 

A. Yes, sir; they had no day book. 

Q. Did you keep a book of bills payable and bills receivable ? 

A- They were kept by Mr. Tully in his safe. 

Q. And the record of that note is in this book? Do you know 
who made payments of interest on that note? 

A. Tully, Ochoa & Co. 


Here court took a recess until 2 o'clock p. m. 
Afternoon Session. 


C. M. Strauss, a witness called on behalf of the plaintiff, after be- 
ing duly sworn, testified as follows: 


Mr. JEFFORDs: State your name. 

A. Charles M. Strauss. 

Q. Look at that note and tell the court whether you ever saw it 
before. 

A. I don’t remember ever having seen it, but I probably did from 
the fact of having written on the back of it. 

Q. Isthat endorsement of L. Zeckendorf & Co. your writing ? 
64 A. Yes, sir. 

Q. Will you tell the court the circumstances of that endorse- 
ment, how you came to make it, and what authority you had to do 
so? 

A. I don’t know as [ can tell much about it; itis a matter that 
occurred pretty near four years ago. I don’t remember any circum - 
stance in connection with it, except what I have learned this week 
from the books. 

Q. What were those circumstances? 

A. The note was given by Tully & Ochoa, and we credited them 
with $2,800 in cash on our books. [ don’t remember anything about 
it. I can only tell from the books. 

Q. You don’t know how you came to endorse it ? 

A. No, sir; I should judge that I endorsed it at Tully & Ochoa’s 
store from a little circumstance which I notice in the peculiarity of 
the handwriting. The pen that Mr. Cronly used was a large gold 
pen, and from the appearance of the signature I believe | made it 


with that pen. e 
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Q. I wish you would state to the court how you came to put the 
name of Zeckendorf there; what right had you to do so? 

A. I would not like to state any more than I have stated; in fact, 
I knew nothing of the case until the Thursday before the suit was 

brought, and then I didn’t know anything about it until Mr. 
65 Fried spoke to me about it. I said that it must have been a 
furgery, as I knew nothing of it. I never knew Mr. Johnson. 

I never knew anything about it, and all I know now is what I gath- 
ered from the books. Mr. Fried drew my attention to it about the 
time Mr. Johnson got back. I said that I knew nothing about it. 
Since then I have tried to remember the circumstance, and all I can 
remember is the entry in the cash book. 

Q. How did you come to put the name of Zeckendorf & Company 
there; what right had you and what authority had you to do so? 

A. I could not tell now. I made a good many signatures at that 
time. 

Q. Did you make any like that? 

A. Yes; I suppose I did. 

Q. Do you know? 

A. I cannot tell any particular case. 

Q. You don’t know what authority you had; all you know is 
that you put it there? 

A. That is all. 

Q. Did you have any authority? 

A. I probably did, or else I would not have done it. 

Q. Had you endorsed papers of this character before, payable to 
Zeckendorf & Co. ? 


A. Yes, sir. 
Q. They were taken up in due course of time? 
66 A. They probably were. I have never heard of them since. 


Q. Was there any objection made by the firm, or did they 
know when you endorsed notes made in that way ? 

A. There was none that I know of. 

Q. What relation did you stand to them ? 

A. I was what you might call general manager. I had control of 
the financial part of the business. I was in the office. 

; Q. And about that time you made a good many signatures like 
that ? 

A. I didn’t say that. I said I think so. I have made a gvuod 
many signatures since I have been there, but farther than that I 
would not like to state. 

Q. Was there any difference in your position there at any other 
time? 

. No, sir. 

And you have endorsed notes payable to them ? 

. Yes, sir. 

And they were paid after due course ? 

. Yes, sir. 

And you were the general financial man ? 

Yes, sir. 
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Q. Was this note delivered to you by Tully, Ochoa & Co.? 
67 A. I could not tell you that. We did a business close to a 
million dollars a year, and I could not locate any particular 
circumstance. 

Q. You don’t know whether you got that note at Tully & Ochoa’s 
store or not? 

A. I must have got that note in Tully & Ochoa’s store. I went 
up with Judge Campbell and Judge Ferguson to look at the note, 
and I told Judge Campbell that the note never was in Zeckendorf & 
Co.’s store that I knew of; whether it got in there afterwards or not I 
could not say. 

Q. Do you know how the money was raised on that note or from 
whom it was raised ? 

A. If I ever did know I have forgotten it. 

Q. All that you know is that you know that you signed the note? 

A. All that I know about it is, that is my writing on the back of 
the note. I would be willing to state that it was done in Tully & 
Ochoa’s store. I know from the books that Zeckendorf & Co. got so 
much money from Tully, Ochoa & Co. at that date; the same amount 
as mentioned in the note. 

Q. You are a book-keeper and an expert? 

A. Yes, sir. 

Q. Do the books in any way show in any entry by which you can 
tell that that note was received by Zeckendorf & Co. from Tully, 

Ochoa & Co. ? 
68 A. No, sir; the books show that Zeckendorf & Co. received 
the cash for that note; whether the amount was handed to 
them by Tully & Ochoa or not, the books do not show. Having en- 
tered the note, of course I wanted to keep some track of it; I might 
have taken a memorandum of it when I got the money. After en- 
dorsing the note an entry was made in the cash book. 

Q. Will you show us the entry in the books that relates to the 
money having been raised from the note ? 

A. No; there is nothing there which refers toa note which Tully 
& Ochoa made for $2,800. 

Q. What is there in the books to indicate that ? 

A. Bills receivable. 

Q. If you had any authority apomalry delegated to endorse this note, 
from whom would you have taken it? 

A. Mr. Steinfeld. 

Q. Do you know anything of your own knowledge about this 
lower endorsement: “We hereby waive protest. Zeckendorf & Co., by 
Wittleshoefer ? ” 

A. I was notin the city at the time that purports to have been 
made. 

Q. What did you state about yourcontrol and managenient of the 

financial part of the business ? 
69 A. I was the manager and had the office business in my 
charge. 

Q. What position does Mr. Wittleshoefer occupy ? 

A. He is the boo -keeper. 
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Q. Was he a subordinate of yours, under your control ? 

A. Yes, sir. 

Q. From your knowledge of the business and your connection 
with it are you not aware that it was — custom for yourself or any 
of the employés to waive protest ? 


Objected to on the ground of being too general. 
The Court: Put the question directly. 


Mr. JEFFORDS: 


Q. While you were connected with the house of Zeckendorf & Co. 
did you have authority or did you waive protest and non-payment? 


Objected to as irrelevant and incompetent. 


The Court: It does not relate to any waiver or any protest by 
him. 


Mr. JEFFORDS: 


Q. Do you know whether or not, while you were connected with 
the business, Mr. Wittleshoefer had any authority or whether he did 
exercise authority to waive demand and protest of notes and bills? 

A. At the time that purports to have been done I was not in the 
re I will say that he never had any authority from me to do 
that. : 


70 J. WITTLESHOEFER, a witness called on behalf of the plain- 
tiff, after being duly sworn, testified as follows: 


Mr. JEFFORDs: 


What is vour business ? 
I am a book-keeper. 
For whom ? 
For L. Zeckendorf & Co. 
How long have you occupied that position ? 
Pretty nearly five years. 
What was your business on the 17th of September, 1881 ? 
. The same. 
. Will you look at this note and tell us what it is? 
It is a note given by Tully, Ochoa & Co. in favor of L. Zeck- 
endorf & Co. 
Q. Look at the writing at the bottom of that note and tell the 
court what it is. 
A. It is a waiver of protest. 
Q. By whom ? 
A. It is my handwriting. 
Q. By whom is it a waiver? 


Objected to. 
The Court: Proceed with the examination. 
5—1044 


POPOPOPOro 


pe ar . 
att Altman ta 


vhs oh rere - 
mad coor 
it cee ne Orton 
” on Smee aN 


OR me rte 


Oy Ge prmenee, re we 
AR cay patna een to cadet enna. whee 


a 
wap swesteos 


o4 L. ZECKENDORF ET AL., &C., VS. JOHN S. JOHNSON. 


Judge FERGUSON : 
Q. Whose waiver of protest is that? 
Objected to. Sustained. 


Q. Who wrote it? 
A. It is my handwriting. 
Q. Did you write it? 
71 A. Yes, sir. 
Q. By what authority did you write it? 

A. I am not aware of any authority; I didn’t want the paper to 
go to protest. 

Q. How did you come to waive protest ? 

A. I was requested to. 

Q. By whom? 

A. Several gentlemen. 

Q. Who were they? 

A. One was Mr. Tully, as near as I can recollect, and Mr. Fried 
and Mr. Etchells. 
Where did you do it? 
. In the office of L. Zeckendorf & Co. 
. Where was Mr. Steinfeld at that time? 
. I don’t think he was in town. 
. Where was Mr. Strauss ? 
He was not in town. 
Who had charge of the business in the absence of these two 


gentlemen ‘ ? 
A. I don’t know of anybody that was particularly placed in charge 


of the business. 

Q. Was the house running itself without a manager ? 

A. There was no authority placed in my hands. 

Q. If you had no authority why did you write on that paper in 

the name of Zeckendorf & Co.? 
72 A. Simply on the representations of these gentlemen, 
though I insisted at the time that I had no such authority. 

Q. How long was Mr. Steinfeld gone? 

A. I don’t remember. 

Q. How do vou know that he was absent? 

A. I didn’t state positively that he was absent, but I think he 
was, 
Q. Is it not a fact that he was at that time in the office when the 
paper was giv en to you? 

A. I don’t believe that he was. 

Q. And you signed that without any knowledge from him or 
Mr. Strauss ? 

A. Yes, sir. 

Q. Did you on the return of .Mr. Steinfeld to the store tell him 
that you nad written that ? 

A. I don’t think I did. 

Q. Did you tell Mr. Strauss on his return that you had written on 
the back of that paper “ Waiver of protest and demand of pay- 


ment ? ” 
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A. No, sir. 
Q. Did you while occupying that position ever write any checks 
or sign them or endorse them for that house? 


Objected to as irrelevant and immaterial. 
The Court: Make your examination full on that point. 
Exceptions taken to the ruling of the court by defendant. 


Judge FERGUSON: 


73 Q. During that time didn’t you write checks on Hudson 
& Co. and didn’t you draw money on those checks ? 

A. That I could not state positively. 

Q. If you signed any checks didn’t you have the authority to as 
so? 

A. I suppose I did. 

@. From whom ? 

A. Probably from Mr. Steinfeld. 

Q. Did you draw any checks during that time in the name of 
Zeckendorf & Co. ? 

A. I don’t remember. 

Q. Is it not a fact within your knowledge that you did draw 
checks upon Hudson & Co.’s bank during the year 1881? 

A. I could not state positively whether I did or not. 

Q. Do you know whether you drew any checks or not ? 

A. I believe I did at a special time. 

Q. What was the limit of that time? 


Objected to as immaterial. Overruled. Exceptions. 


Q. What limit did you have in which you were authorized to 
draw checks for that house? 

A. I could not tell. 

Q. About how long? 

A. I could not tell. 

Q. As long as twelve months? 

A. I don’t believe it was. 

Q. Was it as long as nine months? 

74 A. I could not tell. 

Q. Did vou at any time, with the authedite of Mr. Stein- 
feld or Mr. Strauss, assume the financial settlement of accounts, 
notes, or bills presented to the house for collection ? 

A. I don’t remember any such understanding ? 

Q. Did you ever, while they were absent from the house, when 
notes were presented for payment, draw checks on the house and 
pay those demands? 

A. I don’t remember that I had anything to do with the finan- 
cial part of the business. 

Q. Did you as book-keeper of the house make an entry on the 
books crediting Tully, Ochoa & Co. with $2,800 on the date that 
that note was purported to have been drawn? _ 


Objected. 
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Tue Court: If you wish to question him about those books, call 
his attention directly to the books. , 


Well, go ahead. 

. The entry is made by Mr. Strauss. 

Who carried it onto the ledger? 

. I carried it to the other books. 

. Turn to the journal, page 331; what do you find there ? 

. This, “‘ Credited to bills receivable.” 

Under what circumstances did you credit it to bills receiv- 
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A. This is a cash transaction. 
75 Q. Do you ever credit bills receivable when the money is 
aid ? 

A. They may settle in different ways. 

Question repeated. 

A. No, sir. 

Q. Did you ever enter waiver of non-payment on a note for that 
firny before? 

A. No, sir. 

Q. Did you ever do so since? 

A. No, sir. 


Cross-examination: 


Judge CAMPBELL: 


Q. Do you remember what time it was that you drew these checks 
that you speak of? 

A. I cannot remember. 

Q. Do you recollect whether Mr. Strauss was here? 

A. No,sir; I don’t think that I ever drew checks while Mr. Strauss 
was here. 

Q. Do you recollect whether Mr. Steinfeld was here? 

A. No, sir. 

Q. Do you recollect whether you had any special authority in re- 
gard to these matters? 

A. The only recollection that I have is Mr. Steinfeld placed my 
signature in the bank. 

Q. Was = any special power given at that time? 

oO, sir. 
76 Q. How long was it that you had this power? Was it dur- 
ing the time that this note was running? 

A. It may have been in the latter part of 1881, in December. 

Q. Do you recollect whether it was or not? 

A. I could not state positively. 

Q. About how long was it that you continued to draw these 
checks ? 

A. Only until Mr. Steinfeld returned. 
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Mr. JEFFORDS: 
Q. Was it at all times during the absence of Mr. Strauss and Mr. 


Steinfeld that you were authorized to draw checks under limitation 


of their authority? And, if so, state what it was. 

A. I have no distinct recollection when this authority was with- - 
drawn ; it was only to sign checks. 

Q. Was it to sign checks only ? 

A. Only to sign checks. 

Q. Have you a distinct recollection as to when it was conferred ? 

A. I think that it was in the latter part of 1881. 

Q. You stated, Mr. Wittleshoefer, that these gentlemen that came 
to you to get you to waive protest understood that vou had no such 


authority ? 
A. I told them so myself. 
77 Q. During the time that Mr. Strauss and Mr. Steinfeld were 


away, and your signature was in the bank, and.notes or bills 
of the house became due, who took care of them ? 

A. I had nothing to do with the financial part of the business. 

Q. Not when you were drawing checks? 

A. No, sir. 

Q. What did you draw them for? 

A. To facilitate the getting of money when Mr. Strauss and Mr. 
Steinfeld were away; I didn’t draw the money; I simply signed 
the checks. 

Q. The question was this: During the time when you were au- 
thorized to draw those checks to facilitate the getting of money 
what was it for? 

A. For the interest of the business. 

Q. Who determined when the money was needed in the business, 
when it was necessary to make these checks? 

A. I believe that was left to my judgment. 

Q. Now, suppose that a note of the house that was due was pre- 
sented, what would become of it ? 


Objected to. Overruled. Exception taken by defendant. 


Q. What would become of such a note; would it have gone to 
protest ? 
A. I can scarcely say what I would have done ina case of that 
kind. 
78 Q. If a bill drawn on the house which was due had been 
presented would you have drawn a check to have covered it? 


Same objection, ruling, and exception. 


QQ. Was your authority in writing ? 

A. The only authority I had was the signature of the bank. 

Q. And that was to facilitate the getting of money to be used in 
the business ? 

A. Yes, sir. 
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Judge CAMPBELL: 


Q. Was there any written direction to the bank in regard to your 
authority ? 
A. I think that there was. 


The Court: If there is any such written directions that is the 
best evidence as to his authority. 


Mr. JEFFORDs: 

Q. During the time that Mr. Strauss and Mr. Steinfeld were 
away, if a bill accepted by the house of Zeckendorf & Co. had 
fallen due and had been presented, what would you have done in 
that case ? 

A. I think I would have paid it in that case. 

Q. If a note due was presented, then what would you have done, 
and what would it have been within your authority to have done? 

No answer. 

Q. Do you know where Mr. Strauss and Mr. Steinfeld were at the 

time you wrote this waiver ? 
79 A. Mr. Strauss was East and Mr. Steinfeld was away; I 
don’t remember where; it was four years ago. 


Judge CAMPBELL : 


Q. When Mr. Steinfeld was temporarily absent, or Mr. Strauss, 
were there not arrangements made for all that? 

A. Yes, sir. 

Q. And did they not give you directions as to the payments which 


were to be made? 
A. Asa general thing they informed me what was to be done. 


CHARLES ETCHELLS, a witness called on behalf of the plaintiff 
and after being duly sworn, testified as follows: 


Judge FERGUSON: 


Q. What is your business? 

A. Iam a blacksmith. 

Q. Will you look at that paper and tell the court whether you 
ever saw it before or not? 

A. Yes, sir; I saw it at the time it was made. 

Q. Where did you see it? 

A. In my office. 

Q. State if any money was given on that paper and the circum- 
stances under which it was given. 

; A. There was the amount of money given on it that it calls for— 
2,800. 

Q. Go on and state the circumstances under which that money 
was given; state who came to you and what request was made and 
what denial was given, and also as to the taking it with the endorse- 
ment. 
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80 A. Mr. Fried came to me and asked me if I had any money 
to loan. I asked him how much he wanted, and hesaid 

three thousand dollars. I said, On what paper? and he said, Tully, 
Ochoa & Co. I said I didn’t have the money, but I knew where it 
could be had; but I would not advise the man to loan it on that 
paper. He then asked me how Zeckendorf & Co.’s endorsement 
would do. I then told him that I would see the man, and I advised 
the man to Joan the money on that paper, and Mr. Fried came with 
the note. I told Mr. Johnson about it and he brought the money 
there. I am pretty sure that he brought it all but a small amount, 
which I put up. I think that I put up ten dollars. I told Mr. 
Fried that he didn’t have but $2,800, and he said that would do, 
and he came and got the money. 

_ Who was present when the $2,800 was paid over to Mr. 
Fried ? 

A. Mr. Johnson, the plaintiff, Mr. Fried, and myself. 

Q. That was in your office ? 

A. Yes, sir. 

Q. You refused positively to loan the money on Tully & Ochoa’s 
credit ? 

A. I did. 


The Court: 


Q. What was it you said to him about Zeckendorf & Co.? 
81 A. He asked me if I would loan it on Tully & Ochoa’s 
paper, and when I refused he asked me how Zeckendorf & 
Co.’s endorsewent would do, and I said I would advise Mr. Johnson 
to loan the money, which he did. 
Judge Ferauson: He brought $2,790 and you let him have ten? 
A. Something like that. 
Q. When you paid this money over to Fried who got the note and 
what was done with it? 
A. It was given to Mr. Johnson and placed in my safe, I think; I 
um preity sure of it. 
Q. What did Mr. Fried do with the money at that time? 
A. I don’t know. 
Q. Did he take it away from your place? 
A. I think he did; he didn’t give it back to me. 
Q. He took the money and yuu took the note and locked it up in 
your safe ? 
A. Yes, sir. 
Q. You know what he did with that money ? 
A. No, sir. 
Q. This was on the 17th day of September, 1881. Did that note 
remain in your safe as long as December, 1881 ? 
A. I could not say whether it did or not. 
Q. Do you know anything about the writing on the lower part of 
the back and under what circumstances that was put there? 
82 A. At the time that this note was given I told Mr. John- 
son—— 
Q. Just tell what you know of the waiver of protest. 
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A. I told him, “You have an endorser, and at the expiration of 
90 days you tell me and I will go and have them waive protest or 
get the money.” He told me on the day that the note was due, and 
I took it to Tully & Ochoa first and demanded the money, and he 
wrote his name on it; I think that it was on the day that the money 
was due; then I took it to Zeckendorf & Co. I presented it to some 
one at the table in the front office; I think it was Mr. Strauss; and 
he, or whoever it was, directed me to Mr. Wittleshoefer. 

Q. Where was he at the time ? 

A. He was in the inner office. 

Q. You presented it to Mr. Wittleshoefer at the request of some- 
body who had charge of the main office ? 

A. That is my impression. 

Q. When you presented that note what was said ? 

A. Nothing was said except to write waiver of protest on it. 

Q. Was nothing said ? 

A. Nothing that I remember. 

,  Q. Who went in with you? 
83 A. Iwentin alone. He said nothing in regard to the note 
when he signed his name. 

Q. Did Mr. Wittleshoefer say anything in regard to his authority 
to sign that paper? 

A. No, sir; if he had I would have told Mr. Johnson about it. 

Q. Did he tell you that he had or had not authority to sign that 
paper ? 

A. No, sir; he said nothing. 

Q. Did you hear any conversation between him and any person 
when he signed that paper? 

A. Not that I remember of. 

Q. Was he within hearing of the person that told you to take it 
in to him ? 

A. I think that he was. 

Q. And you simply presented it without a word being said and he 
endorsed it without any conversation ? 

A. I heard no conversation that I recollect of; it was a long time 
ago, and it was not my own business; he didn’t say anything to me 
about it. 

Q. Can you call to mind who it was in the office that directed you 
to go to the book-keeper, Mr. Wittleshoefer ? 

A. No, sir. 

Q. Where was the person sitting—in the front office ? 

A. It was my impression that he was sitting there. 

Q. Whereabouts in the office ? 

A. In the main office, in the usual place. 
84 Q. Between the table and the stove? 
A. I think it was. 

Q. When you first went into that office what did you do and who 
was with you ? 

A. I presented the note to whoever was sitting at the table; it 
was either Mr. Steinfeld or Mr. Strauss. 

Q. When you presented the note what was said? 
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A. It is my impression that I was sent in to Mr. Wittleshoefer by 
the person who was sitting there. 

Q. Did you consider the person who sent you in a person of 
authority? 


Objected to as an opinion of the witness. 


The Court: He has said that it was either Mr. Steinfeld or Mr. 
Strauss. | ae 


Judge FERGUsON: 


Q. Were you well acquainted with Mr. Steinfeld and Mr. Strauss 
at that time? 
A. Yes, sir. 


Cross-examination : 


Judge CAMPBELL: 


Q. What part of the store was it in ? 
A. In the main office, where they are now. 
Q. Do you recollect whether Zeckendorf had at that time moved 
into that store or not? 
A. Yes, sir; they had. 
85 Q. Do you recollect when they moved in? 
A. No, sir. 
Q. Can you remember whether Mr. Tully was with you or not? 
A. I think that he was not. 
Q. Are you certain of it? 
A. No, sir. 


J. S. JoHNSON, a witness called on belalf of the plaintiff, after be- 
ing duly sworn, testified as follows : 


Judge FERGUSON: 


Q. Do you know anything about that paper (showing the note 
sued on)? 
A. Yes, sir. 
Q. You are the plaintiff in this action ? 
A. Yes, sir. 
Q. Will you state to the court now the circumstance connected 
with the receipt of that note and its getting into your possession ? 
A. Mr. Fried broughtit tome. I handed him the money and he 
gave me the note. I then took it to Mr. Etchells and he put it in 
the safe. 
. Where did he hand you that note? 
. In Mr. Etchells’ office. 
How much money did you give him? 
. I gave him $2,800. 
. Where did you get the money ? 
. I worked for it. 
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Q. Where did you get it that morning ? 
86 A. Out of Hudson & Co.’s bank. I did not have quite 
$2,800 and Mr. Etchells advanced me some. 

Q. Did you count that money? 

A. Yes, sir. 

Q. Who helped you count? 

A. It was counted in Mr. Etchells’ office by Fried, Etchells, and 
unyself. We were all three present. 

Q. Has that note ever been paid any further than is shown by 
these endorsements on the back of it? 

A. No, sir. 

Q. It is still due and owing to you ? 

A. Yes, sir. 

Q. Did Mr. Fried take that money away from there? 

A. He did. 


Cross-examlnation : 


Judge CAMPBELL ° 


Q. Who made payments of interest on that note? 
A. Mr. Cronly and Tully. 


I. S. Fr1ED, a witness called on behalf of the plaintiff, after being 
duly sworn, testified as follows: 


Q. What is your business? 

A. I am secretary of the gas company. 

Q. What was your business in December, 1881 ? 

A. Real estate and mining broker. 
87 Q. Will you look at that paper and tell the court what it 
is and whether you ever saw it before, and if you did when 
was the first time? 

A. I cannot tell you, but the money was loaned on that paper by 
Mr. Johnson to Tully, Ochoa & Co. 

Q. When did you see that paper for the first time ? 

A. September 17th, 1881. 

Q. W i gave it to you? 

A. I could not remember. 

Q. It was placed in your hands for some purpose ? 

A. Yes, sir. 

Q. Who placed it there and for what purpose ? 

A. Mr. Johnson came to me to loan $2,800, probably two or three 
mouths before, that belonged to his wife and sister-in-law ; I asked 
them what they wanted, and they said one and one-half per cent., 
and whatever I could get over that would be my pro rata. At that 
time Tully, Ochoa & Co. were indebted to Zeckendorf & Co., and 
they were trying to get payment. I cannot say whether it was Mr. 
Strauss or Mr. Steinteld, but I think that it was Mr. Strauss, that 
said they would like to have Tully, Ochoa & Co. right their indebt- 
edness. I told him that there was a blacksmith that had $2,800 he 
would loan with Zeckendorf & Co.’s endorsement. 
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88 Q. To whom? 

A. To Tully, Ochoa & Co., of course; some of the firm of 
Tully, Ochoa & Co. asked me if I could get them a loan, and I told 
them I could with Zeckendorf & Co.’s endorsement. The note was 
handed to me, and I took it down to Charlie Etchells and he drew the © 
money and paid it to me. I didn’t draw it; I left it in Hudson & 
Co.’s Bank, as near as I can remember. 

Q. After this note was in your hands what was the first thing you 
did ? 

A. The note was taken and Charlie Etchells got me $2,800. 

Q. Did vou get it there? 

A. No, sir; Etchells said, The money is not here; it is in Hudson 
& Co.’s Bank. 

Q. Did not Mr. Etchells tell you that the money was in the bank, 
and did he not tell Mr. Johnson to go up and get it, and did not 
Mr. Johnson go and get the money and bring it down? 

A. I think not; I think I went up to the bank and the money 
was all there; still it might have been paid down at Etchells’ office. 

Q. You gat the $2,800? 

A. Yes, sir. 

Q. What did you do with it? 

A. It was left to the — of Tully, Ochoa & Co., my impres- 

sion Is. 
89 Q. It might have been true that the money was given to 
you at Charlie Etchells’ office? 

A. It might have been, but my impression is that it was given 
to me at the bank. 

Q. Were you at that time, or about that time, in the employ of 
Zeckendorf & Co., collecting bills? 

A. No, sir; I was in nobedy’s employ; they paid me brokerage. 

Q. Did you receive any money ? 

A. I got $42, } per cent. on $2,800 for 90 days. 

Q. What did I understand you to mean when you said that Mr. 
Strauss was the financial manager of the firm of Zeckendorf & Co.? 

A. I meant to say that he attended to their business in drawing 
checks; he was the financial mau and attended to the office work. 

Q. You were pretty well conversant with the house, were you not? 

A. Yes, sir; I used to be there at one time. 

Q. What are your means of knowledge that Mr. Strauss was in 
any way connected with the financial part of the business? 

A. I don’t pretend to be an expert. Supposing the house wanted 
five or ten thousand dollars, Mr. Strauss was the man that raised 
the money, and if there was any money to loan he attended to that 
part of the business. If you called there Mr. Steinfeld referred you 
to Mr. Strauss. 

Q. How do you know? 
90 A. Because it happened to me. I went there to buy Mexi- 
can silver or to get exchange, and Mr. Strauss attended to 
that. 
Q. What do you mean by attending to that business’ ? 
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A. If you wanted to draw on New York or San Francisco you 
would go to Mr. Strauss to get the draft. 

Q. Who would sign it? 

A. Mr. Strauss. 

Q. Mr. Steinfeld referred you to him as the financial manager ? 

A. If I called there on any business in regard to finances he 
would send me to Mr. Strauss. 

Q. Now, if you had money to loan or wanted exchange, who 
would that be settled by? 

A. At that time Mr. Strauss attended to it. I would go to Mr. 
Strauss instead of Mr. Steinfeld. 
. Did he ever give you bills of exchange? 
. Yes, sir. 
. Without going to Mr. Steinfeld ? 
. Yes, sir. 
. You would get them from Mr. Strauss? 
. Yes, sir; I would go to him and say I wanted five thousand 
dollars on San Francisco, and ask if he had the exchange, and he 
would give it to me. 

Q. Who would draw the exchange? 
91 A. Mr. Strauss. 
Q. Who would sign it? 
A. Mr. Strauss. 


rPOPrOrO 


Cross-examination: 


Judge CAMPBELL : 


Q. Can you recollect whether Mr. Strauss then drew bills of ex- 
change on New York, or whether he signed them ? 
A. He signed them on San Francisco, to my knowledge. | 


B. M. JAcoss, a witness called on behalf of plaintiff, after being 
duly sworn, testified as follows: 


Mr. JEFFORDS: 


Do you know Charles M. Strauss ? 
Yes, sir. 

. Do you know Albert Steinfeld ? 
Yes, sir. 

Do you know Mr. Wittleshoefer ? 
Yes, sir. 

What is your business ? 

Banking. 

In Tucson ? 


. Yes, sir. 
Do you know whether Mr. Wittleshoefer has ever drawn checks 


in the name of the firm of L. Zeckendorf & Co. ? 


2 OPO POPOPOPO 


Objected to as irrelevant. 
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92 The Court: Mr. Wittleshoefer has testified as to that point, 
that they were drawn at the other bank ; go ahead. 

Exceptions. | 

Witness: I don’t remember positively whether he did or not; I 
remember his endorsing checks and signing receipts for money paid 
them. 

Q. Endorsing checks, what do you mean by that ? 

A. I mean endorsing the name of the firm ; for instance, if ‘they . 
would come in our bank with a check he would sign it L. Zeck- 
endorf & Co., by Wittleshoefer. 

Q. You say you cannot remember positively whether there were 
any instances of that kind or not, or whether he endorsed any 
papers for collection ? 

A. I am positive that he endorsed the name of the firm on papers 
drawn in their name; whether the checks were on our bank or on 
another institution I don’t remember. 


Judge CAMPBELL : 


Q. What other institution are you alluding to—Hudson & Co. ? 
A. I suppose that would be about the only other institution there 
was In town. 


JEFFORDS: 


Q. Do you know whether he endorsed any paper payable to them, 
or anything of that kind ? 
A. That is a matter that would not come to my knowledge; we 
would only have drafts drawn on us to their order; drafts drawn 
by them on somebody else. I remember one time Mr. 
93 Strauss and Mr. Steinfeld were away, and I went down there 
and Mr. Wittleshoefer gave me a check and signed a receipt 
in the name of the firm, and once he came to our bank and en- 
dorsed the name of the firm. 
Q. Was there any objection to that by the firm ? 
A. We never heard of any. 


Cross-examination : 


Judge CAMPBELL: 


Q. You say the only two instances that you recollect were while 
Mr. Strauss and Mr. Steinfeld were away; one instance was where 
he drew a check, and the other was when he endorsed the name of 
the firm ? 

A. I believe he endorsed a check payable to their order. 

Q. When was that? 

A. I don’t recollect. 

Q. Can you recollect whether that was in 1881, 1882, or 1883 ? 

A. I could not; it was within five years. 

Q. You were never given any authority to cash checks drawn by 


| Mr. Wittleshoefer ? 


A. No, sir. 
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Mr. JEFFORDS: 
Q. Or to pay checks drawn in their favor endorsed by him ? 
A. No, sir. 


94 Epwarp Hupsovy, a witness ealled on behalf of the 
tiff, and after being duly sworn, testified as follows: 


plain- 


Mr. JEFFORDS: 


Q. What position did you occupy in September, 1881” 

A, Cashier of Hudson & Co.’s bank. 

Q. In this city? 

A. Yes, sir. 

Q. Cashier of Hudson & Co.’s bank ? . 
A. Yes, sir; it might have been Safford & Hudson then; I don’t 


remember the exact day of the change. 
Q. It was the bank that was made Hudson & Co.’s bank after- 


wards ? 

A. Yes, sir. 

Q. Tell the court whether in your position you have any knowl- 
edge of whether Mr. Wittleshoefer, in the house of Zeckendorf & Co., 
ever drew any checks in connection with that banking house at that 
time. 

A. I don’t know at that time, but he has on certain occasions 
drawn checks when Mr. Strauss and Mr. Steinfeld were away. 

Q. Try and refresh your memory as to the latter part of Septem- 
ber, 1881. 

A. I don’t think that he drew any as early as that; I would not 
swear positively. : 

Q. He was in the habit of drawing checks there during the ab- 

sence of Mr. Straus and Mr. Steinfeld ? 
95 A. I think that it was twice that he had that authority. 
Q. And that authority was left in your bank ? 

A. In the signature book, that Mr. Strauss and Mr. Steinfeld 
authorized the signature. 

Q. What knowledge have you as to the authority of Mr. Strauss ? 

A. I think from the time of Mr. Strauss’ arrival up to the date 
his leaving he transacted all of the financial business of the 

Ouse, 
Q. And whenever he signed for the house were the papers received 
by vour house ? 

A, Yes, sir, 

Q. Were they ever questioned ? 

A. No, sir; we had his signature and never questioned it until it 
was revoked. | 

Q. Was Mr. Wittleshoefer’s signature ever revoked ? 

A. Yes, sir. 

Q. When ? 

A. I don’t remember ; it was a special signature; whenever they 
were going away it was authorized and when they returned it was 


revoked. 
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Q. Will you take this book and tell the court what it is? 

A. It is the cash book of Safford, Hudson & Co. 

Q. Will you turn to the account of J. S. Johnson of the 17th of 
September, 1881 ? | 

A. Check drawn, $2,790. 
96 Q. Was that money in your bank? 
A. Yes, sir. 

Q. State whether at the time that this $2,790 was drawn out, was 
it redeposited to the account of Tully, Ochoa & Co. or to the account 
of Zeckendorf & Co.? 

A. It was not deposited to the account of either. 

Q. Have you examined your ledger in regard to that? 

A. Yes, sir; to within the last few days. 

Q. Was there any money left to either of the accounts of those 
— rowing out of this transaction ? 

No, sir. 


“ Court: Did both of these houses do business with your bank? 

A. Yes, sir. 

Q. Did either of these houses make deposits on that day of that 
sum of money ? 

A. No, sir. 


Cross-exanination : 


Judge CAMPBELL : 


Q. You speak of occasions when Mr. Wittleshoefer was authorized 
to draw checks. Can you recollect when? 
A. I think that it was on two ‘trips that Mr. Strauss made East. 
Q. Was it when anybody was absent from the house? 
97 A. I think it was twice when Mr. Strauss was away. 
Q. The authority was given and wasafterwards withdrawn? 
A. Yes, sir. 
Q. And that was simply to draw checks? 
A. Yes, sir. 


ALBERT STEINFELD, recalled, testifies as follows: 


Q. This note was presented and payment demanded on it shortly 

before this suit was brought? 
A. Yes, sir; shortly. 

Q. Y ou saw it was endorsed 2 

A. T saw it and examined it. 

Q. And refused to pay it? 

A. Yes, sir. 

Q. At that time did you examine your books, and were you con- 
scious of the entry which shows that — 800 came into your house 
on that note from Tully, Ochoa & Co. 

A. No, sir 

Q. You did not examine your books in respect to it? 

A. No, sir; not that I remember of. 
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Q. Did you ever examine your books after this note was presented 
to you? 
A. Yes, sir. 
Q. Did you look to see if there was anything come to Zeckendorf 
& Co. - the day that vou got the note from Tully, Ochoa «& 
‘0. 
98 A. I saw that entry which we have been looking at, and 
also where a like amount, which I conclude was an offset to 


this note. 
Q. Will you turn to your books and show us where a like amount 


was charged there ? 
A, Page 92 of ledger; November 4th ; check on Bank of Cali- 


fornia charged to Tally, Ochoa & Od. 
®. Did You ever Make BAY Wey as 6 What dooame of this 


THOT ? 
QQ AANA) 
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Nin. DRESORDS : 
q ‘here is nothing im that second entry that indicates that it has 


any reference to this ? 
A. Simply the same entry ; that is all. 


By Court: 
Q. I was laboring under the impression that this credit to Tully, 
Ochoa & Co, was on the 17th of the month. 
Judge Ferguson: Yes, sir; the first for $2,800 is; the second one 
for like amount is nearly two months later—on the 4th of No- 


vember. 
Mr. JEFForDs: Yes sir; that is on the 17th; that is a credit by 


note; the other is an independent item altogether. 

Q. To witness: Then you never paid any portion of this note 
when it was presented to you before this suit was brought ? 
99 Objected to as an assumption. 


The Court: Let him state it, subject to objection. 


Mr. JEFFORDS: 


Q. You never paid this note or returned any portion of the $2,800 
before this suit was brought ? 
A. I refused to pay. 


Cross-examination : 


Judge CAMPBELL : 
Q. You say that this note was presented to you shortly before this 


suit was brought ? 
A. Yes, sir. 
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Q. Do vou ner bv whom it was presented ? 


A. I think it was Charlie Etchells. 
Q. Did you before the presentation of this note have any knowl- 


edge or any idea that this note was in existence ? 
A. No, sir. 
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Mr. JEFFORDS : 
Q. Were you at home on the 17th of September, 1881? 


A. Yes, sir. 
a Were you at home on the 17th day of December, 1881 ? 


No, sit. 
a CAwPREDL: Was that note presented to you, either for the 


PIM Of having it paid or having protest Waived ° 
NO, STP. 
100 WDRONNI ®). 
BR NTRS PR RR BRD A TARA AD BO AD NRA QE 
ARERR WA AN a ee 


Fudar GANRERGS BEd ECe Vd HO gad Was Gheue IN RQ [Que 
Qragnn La Ls Gang dx. whieh, Wns Mote Gan be mabnoduced! Lad QRAURRCE 


AA AVAIL 4eckeudort & Ca Rhere IS NA Prool of ANN author tbK QR 


& 9 en $ - 


ia, ta 


the pare of Wittleshoeier ta wave protest upon the note. bbe 
nies it; Mr. Strauss has denied it, and Mr. Steinfeld has denied that 
he ever had any such authority, and there is no proof that he had 


any such authority whatever from anybody connected with the 


house of Zeckendorf & Co. 
The Court: He states in his evidence that he had a special au- 


thority conferred on him in the latter part of December, 1881. 


There is nothing fixed or certain about it. 
Judge CAMPBELL: There is no authority whatever to protest the 


note. 
Court here adjourned until to-morrow, Thursday, April 2d, 1885. 
Court met pursuant to adjournment, Thursday, April 2d, 1885. 


Morning Session. 
I. S. FriEpD recalled and testified as follows: 


Mr. JEFFORDS: 
Q. Is that the note that was shown you yesterday (showing paper) ? 


101 Note offered in evidence. 


A. Yes, sir. 

Q. Look at what purports to be a waiver of protest on it and tell 
the court who made it, what you know about it. 

A. I know nothing about it. I was not present when that was 
written. 

Judge CAMPBELL: I will not argue the admission of the note until 
all of the testimony is in. 

7—1044 


50 IL. ZECKENDORF ET AL., &C., VS. JOHN S. JOHNSON. 


Note admitted in evidence, subject to objection, and marked 
Plaintiff’s Exhibit “A,” a copy of which is hereto annexed, p. —. 
Plaintiff rests. 


JOHN PRINCE, a witness called on behalf of the defense and after 
being duly sworn, testified as follows: 


Judge CAMPBELL: 


Q. What is your business? 
A. Carpenter and builder. 
Q. How long have you resided here ? 
A. Five years, within a few days. 
Q. Did you have anything to do with the building where Zeck- 
endorf & Co. carry on their business ? 
A. I had charge of the business. 
Q. When was it built; when did they move into it? 
A. It was commenced September 19th, 1881, and it was 
102 - finished either February 26th or March 5th, 1882. I have it 
in my time book, but I cannot tell within a week. 
Q. Was there anything to be done to it still before it was fit for 
occupancy ? 
A. We made four tables at the shop. 
Q. When was it built ready for occupancy ? 
A. When I left it there was some little to do. The tables were 
finished about the 23d of March. | 
Q. Do you know when they moved into the building ? 
A. They were moving in for some two or three weeks. 


By Court: 


Q. What place did they occupy before they moved in there? 
A. That place where the hole is dug out across the street. 


Judge CAMPBELL: 


Q. Do you remember in building this building you put the count- 
ing-room or office in for them or not? 


A. Yes, sir. 

Q. Was that upon the same plan or style of the old one? 
A. It was not anything like it at all. 

Q. Did vou put that one in there ? 

A. Yes, sir. 

Q. You prepared the material for it ? 

A. Iputitup. 

Q. There is a great deal of window sash ? 

A. Yes, sir. 


Q. Is that all new ? 
103 A. Yes, sir. 
Q. The old counting room was not moved from the old 
place into the new ” 
A. No, sir. 
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Mr. JEFFORDS: 


Q. Do you remember whether the old counting room was com- 
posed of one or two rooms? 

A. I think there was only one room, aJthough there might have 
been two; I would not be positive. 


Judge CAMPBELL : 


Q. Did Mr. Steinfeld move his office over there before you left ? 
A. No, sir. 


ALBERT STEINFELD recalled for the defense, and testifies as fol- 
lows: 


Judge CAMPBELL: 


Q. State as to the time that you went into your new building and 
when it was completed. 

A. We commenced moving about the first part of March, and we 
were three weeks moving: we moved completely about the 10th or 
12th of April, 1882. | 

Q. Do you recollect whether you had an opening .day there? 

A. Yes,sir; it was sometime in April, after we had been in there 
some time. 

Q. Will you state whether there was any similarity in the office 

arrangeinent of the old and new buildings? 
104 A. There was no similarity whatsoever ; the office that was 
occupied in the old building was a portion of the store; we 
had a little railing around and a desk inside of that railing; there 
was a smaller partition, just large enough for the book-keeper to be 
In. 

Q. What part of the store was that set in? 

A. Just as you came in the door, right by it. 

Q. Did you at any time have this note handed or shown to you 
by any one up to this time of the demand of payment, just before 
the commencement of this suit? 

A. That was the first time. 

Q. Did Mr. Etchells come to you at any time to get any waiver of 
protest, or to any of your establishment, so far as you know? 

A. No, sir. 

Q. Were Tully, Ochoa & Co., during the entire year of 1881, in an 
insolvent condition ? 

A. Yes, sir. 

(). Were their means extensive ? 

A. Yes, sir; their means were very extensive ; they were considered 
a very reliable firm at that time. 

Q. Up to what time did that continue? 

A. Through all of 1882. 

Q. You would have had no difficulty in attaching property of 
theirs sufficient to indemnify you against that note ? 

A. No, sir, 
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105 Q. Did your house loan them considerable sums of money 
after this transaction ? 
A. Yes, sir. 


Q. Can you specify the occasion on which you authorized Mr. 
Wittleshoefer to draw checks on Hudson & Co. and the Bank of 
California ; can you specify these occasions? 

A. Yes, sir; I think I can. 

Q. For how long was he vested with authority of that descrip- 
tion ? 

A. There were two occasions when he had this authority; one 
lasted about five or six weeks at the outside, the other one was of 
about two weeks’ duration ; this last one was considerable time after 
this transaction. 

Q. Was that during your absence from town ? 

A. Yes, sir. 

Q. You never gave him any authority to endorse notes or to waive 
protest or demand on the note? 

A. No, sir. 

Q. Then you gave him authority to pay those things that you 
made provision for paying before you went away? 

A. Yes; I would go over with him and designate what payments 
were " be made and would leave signed checks to be used as re- 
quired. 


106 Cross-examination: 


Mr. JEFFORDS: 


Q. You say that the extent of your old office was a railing in the 
front part of the store, with a small railing just large enough for the 
book-keeper to be in? 

A. Yes, sir (describes by pantomime). 


Judge CAMPBELL : 


. Was there any partition at all? 
. No, sir. 


p> 


Mr. JEFFORDS: 


Did the cashier have a desk there, too ? 

There was another little desk here (showing). 

Who was that occupied by ? 

A man that we had attending to the cash. 

Was there any desk there occupied by Mr. Strauss ? 
He would occupy that at times. 

Was there a desk there occupied by you ? 

No, sir; I had a desk at the back of the building. 
Did you never use that desk you speak of ? 

No, sir. 

I presume that you were frequently inside of that railing? 
Yes, sir. 

Did you ever takea seat over to the little railing ? 
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A, There was a seat there, but there was a man occupying that 
for receiving cash. 
107 Q. Was he there all of the time? 
A, When he wont to meals some one else took his place. 

Q. Did you ever do it? 

A. I cannot say. 

Q. Mr. Strauss did ? 

A. Yes; but I don’t think that he ever received cash. 

Q. Do you recollect whether you ever occupied it or not ? 

A. I may have went into the office and counted our coin, but I 
don’t remember of sitting there. 

Q. But you may have occupied that desk for a short time? 

A. I don’t think so. 


The Court: 


Q. Did you know of the existence of this note before it was pre- 
sented just before this suit was commenced ? 


A. No, sir. 


C. M. Strauss recalled on behalf of the defense, and testified as 
follows: 


Judge CAMPBELL: 


Q. I will ask you whether Mr. Etchells or anybody else ever pre- 
sented that note to you after its execution ? 

A. No, sir; not that I remember of. 

Q. Did you ever refer Mr. Etchells or anybody else to Mr. Wittle- 

shoefer in reference to that note ? 
108 A. No, sir; at the time the note was due I was in New 
York. 

Q. You were in New York at that time? 

A. Yes, sir. 3 

Q. What place in the old office did you occupy ? 

A. I don’t think that Mr. Steinfeld was explicit enough in regard 
to the office; that building was an old adobe building. The walls 
are still standing. It ran from Pennington street to where the Wil- 
liam Zeckendorf store now is. The corner on the Pennington-street 
side formed something like that (showing); in that was Mr. Wittles- 
hoefer. The young man Felix sat here (showing). There was a 
door leading into the street in the center of the office. As you came 
in from the store you had to turn to the right, and a stranger would 
not notice any office at all, as there is nothing to indicate an office 
except a slight railing. 

Q. What were the rules of the house, if you and Mr. Steinfeld 
were both going to be absent, as to payment of matters to the firm ? 

A. Those matters came under my supervision except when I was 
absent. I never left without'making provision for the payment of 
all claims during the time that I would be gone, every provision, 
— I left Mr. Steinfeld there, in which case he did the same 
thing. | | 
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Mr. JEFrorps: Where was the opening where you went into this 
railing? 
109 Witness shows on local diagram. 


Judge CAMPBELL: 


Q. Where was the store kept on the 17th of September, 1871 ? 

A. In the old store. 

Q. You never referred Mr. Etchells to Mr. Wittleshoefer ? 

A. No, sir; I was not here at that time. 

Q. And nobody came to you to make any demand in any shape ? 
A. No, sir. a 


The Court: 
Q. Did you ever direct the book-keeper, while you were present, 


to sign the name of Zeckendorf & Co. ? 
A. No, sir. 


Judge CAMPBELL: 


Q. If there was to be a waiver of protest of a note while you were 


present who would have done that? 
A. I would. 


EpwARD Hupson recalled for the defense and testifies as follows: 


Judge CAMPBELL: = 


Q. You stated that on two occasions Mr. Wittleshoefer was au- 
thorized to draw checks in the name of Zeckendorf & Co.? 

A. Yes, sir. 

Q. Did you understand that he was authorized to make a loan or 
endorse accommodation papers or anything of that kind? 

A. No, sir; simply to draw checks on the deposit account. 


110 By Court: 


Q. Did you ever discount any paper for that house which wa { 
signed by Wittleshoefer for Zeckendorf & Co.? 

A. Not that I know of. 

Q. Would your books have shown if you had ? 

A. No, sir; they would have shown Zeckendorf & Co. as an en- - 
dorser. 

Q. Ifa check is drawn in favor of a firm and the clerk of the firm 
is sent with it to the bank, is it the custom of the clerk to sign the 
firm name if he is sent to deposit it? 

A. It is the general custom of banks that any one can endorse a 
deposit. 

JEFFORDS: 

Q. Is there any custom here or elsewhere where a clerk endorses 

when the money is drawn ? 


A. When the money goes out of our hands we are particular to 
see that the party endorsing has authority to do so. 


o * 


: 
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Q. What was the financial condition of Tully, Ochoa & Co.; did 
they have any property or did they carry on a large business ? 

A. Yes; they were carrying on a large business and had consid- 
erable property. 


The Court: 


Q. What was their standing on the 17th of September, 1881? 
A. They were considered the same as others. It was our custom 
not to take any one name ona note. I suppose we consid- 
111 ered them the same as others. I know at that time we were 
in the habit of taking their paper with endorsers. 
Q. To any considerable amount? 
A. Yes, sir; I don’t know as we did after that time, but I know 
that we did before that time. 


W.A. Scort, Jr., a witness called on behalf of the defence, and after 
being duly sworn, testified as follows : 


Judge CAMPBELL: ‘ 


What was your business during the year 1881 ? 
The banking business. 
What bank ? 
Pima County Bank. 
. Who was president of that bank at that time? 
My impression was that it was Mr. Tully. 
Do you know what his financial standing was in 1881 ? 
Up to the time that he resigned from the bank I was pretty 
well acquainted with his financial affairs, and his income was quite 
large. 
Q. When was that? 
A. I think it was in 1881—about four years ago. 
Q. His means were very large ? 
A. So reported to me; yes, sir. 
Q. He carried on a large and extensive business here, did he not? 
A. Yes, sir. 
112 Q. And that business was carried on by him up to 1882? 
A. Yes, sir; up until he left the bank. 


POPOPOPe 


The CourtT: 


Q, What was the financial condition of Tully, Ochoa & Co. in the 
latter part of 1881? 

= Up to the failure Tully, Ochoa & Co. were considered very 
good. 

Q. Do you recollect whether the firm of William Zeckendorf failed 
after the firm of Lord & Williams? 

A. Yes, sir; Lord & Williams failed in October, 1881. 

Q. — up to that time Tully & Ochoa were in good standing ? 
A. Yes, sir. 
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Cross-examination : ‘ 
Mr. JEFFORDS: | 
Q. Do you know whether or not, in 1881, Tully, Ochoa & Co. had. 
involved their property to a large extent ? 
A. Only from hearsay. 
Q. Then you are not prepared to state what their standing was if 
their indebtedness was paid up‘? 
A. They secured large advances of money and paid big interest 
and notes. 
« 
The Court: os 
Q. Do you know whether they paid their liabilities as they became 
due? 
113 A. No, sir; that was not the custom of the country ; it was 
the custom to take a new note. 
Q. You say that they paid a large rate of interest. Is that an in- , 
dication of the good standing of the house? ! 
A. Mr. Tully answered that question by saying he owned large 
bands of cattle and had to turn them quick and could afford to pay 
the interest to get the money to do it with. 
Defendant rests. 
EpWARD Hupson recalled in rebuttal. Cc 
Mr. JEFFORDS: 
Q. I believe you stated that the signature of Mr. Wittleshoefer 
was put in the bank ? 
A. Yes, sir. 
Q. Has it ever been revoked ? 
A. It was never revoked in this book, but at the time that it was 
given I understood that it was limited. 18 
Q. What book is that? g 
A. The signature book (read to the court), as per Exhibit C, hereto . 
attached. 
Judge CAMPBELL : 
Q. Who signed that? 4 
A. Mr. Steinfeld. | 
Q. This is the authorization to Mr. Strauss above ? 5 tee 
A. Yes, sir. 
Q. Was that ever revoked ? 
A. Yes, sir; August 20th, 1883. 


Q. Read it. 
114 A. “August 20th, 1883, we cancel the signature of C. M. 
Strauss.” A. Steinfeld. 


JEFFORDS: 


You saw that at the time that it was done? 4 
. I don’t remember. 


>O 


—_ 
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Q. Did you ever refuse a check presented by Mr. Wittleshoefer ? 

A. No, sir; I would say that I was not paying teller. Mr. Fry 
was paying teller. 

Q Do you know how the cancellation of Mr. Strauss’ came to be 
made? 

A. i think that I went to Mr. Steinfeld when Mr. Strauss left their 
house—he had severed his connection with the house—and I sup- 
pose he did not want to have his signature in the bank, and he came 
over and cancelled it. 

Q. And then he saw that whole page on the book, did he not? 

A. I suppose so. 


The Court: 


Q. Was there anything said about the other ? 

A. No, sir. 

Q. Do you recollect whether he came over to the office to cancel 
the signature or whether he was in the office at the time? 

A. I don’t recollect exactly. 


Case closed for argument. 


115 Tucson, October 5th, 1885. 


I hereby certify that the above is a correct transcript of 
my short-hand notes taken at the trial of the above-entitled cause. 
W. H. WESCOATT, 
Official Court Reporter, First Judicial District, A. T. 


Exuipit “A.” Showing note in controversy, with the endorsements 
on the back thereof, as follows, to wit : 


(Copy.) 
“ Dolls. 2,800. Tucson, A. T., Sept. 17th, 1881. 


“Three months after date we promise to pay to the order of L. 
Zeckendorf & Co. twenty-eight hundred dollars, at two per cent. in- 


terest per month, value received. 
“TULLY, OCHOA & CO.” 


Endorsements on note. 


Dec. 17th, paid on within one hundred and sixty-eight (168) 
dolls., int. up to Dec. 17th, 1881. 

March 25th, paid on within (168) one hundred and sixty-eight 
dolls. 

Paid on this three hundred and fifty (850) dollars Dec. 21st, 
1882. 

Paid on within (154) one hundred and fifty-four dolls. Feb. 23d, 

1883. 


116 Paid on within (168) one hundred and sixty-eight dolls. 


March 27th, 1883. 
L. ZECKENDORF & CO. 
8—1044 : 
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Received Nov. 7, 1883, one hundred and ninety dollars (190). 
We hereby waive protest. 
Tueson, A. T., Dec. 17, 1881. 
L. ZECKENDORF & CO. 
J. WITTELOBF. 


Exuisit “C.” From signature book of banking house of Safford, 
Hudson & Co. and Hudson & Co., Tucson, Arizona. 


“From this date, August 20, 
’83, we cancel this signature. 
L. ZECKENDORF «& CO. 


STRAUSS.” 

L. ZECKENDORF & CO. “ We authorize this signature. 
L. ZECKENDORF & CO.” 

“LL. ZECKENDORF & CO. “We authorize this signature 


WITTLESHOEFER.” until further notice. 


L. ZECKENDORF & CO.” 


117 No other or further evidence was given in the cause. The 

case was then argued by the counsel for the respective parties, 
and submitted to the court. On the 26th day of September, A. D. 
1885, the court made the findings now on file in the cause in the 
office of the clerk of this court, which findings are considered as 
and form a part of this statement and are incorporated herein, and 
a copy of which may be inserted in or annexed to and shall form 
a part of the transcript on appeal in the event of either party de- 
siring to appeal from any order of the court hereafter to be made 
from the decision of the court on the motion for a new trial. The 
defendants, Zeckendorf and Steinfeld, having duly filed and served 
their notice of motion for a new trial, and the time for preparing a 
statement on the motion having been from time to time extended 
until the — day of January, 1886, the defendants now make their 
motion for a new trial on the following grounds: 

Insufficiency of the evidence to justify the decision of the court 
and the findings herein in this, that there is no evidence in the 
cause to justify the 4th finding. The evidence did not show that 
the defendants, Tully, Ochoa and Co. and L. Zeckendorf & Co., caused 
said promissory note to be delivered to the plaintiff in consideration 

of the loan of two thousand eight hundred ($2,800.00) dol- 
118 lars. No such loan was ever made by the plaintiff to Tully, 

Ochoa & Co. and L. Zeckendorf & Co., and there is no evi- 
dence — the case tending to show it. The loan was made to Tully, 
Ochoa & Co. upon their note endorsed ry Strauss in the name of L. 
Zeckendorf & Co., and the money thereon obtained was applied to 
their, Tully, Ochoa & Co.’s, use. This fully appears from the testi- 
mony of Chas. Etchells, the plaintiff’s agent and witness, beginning 
at the commencement thereof and ending “ This was on the 17th day 
of September, 1881 ;” also from the entire testimony of the plaintiff; 
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also from the testimony of I. S. Fried, beginning at the commence- 
ment and ending with the words “It might have been, but my im- 
pression is that it was given to me at the bank.” This also appears 
inferentially from the second additional finding. Cronly also testi- 
fies that Tully, Ochoa & Co. paid the interest on the note. 

The evidence is also wholly insufficient to justify the 5th finding 
for the reasons and upon the testimony above mentioned. The evi- 
dence is also insufficient to sustain the 6th finding. On thecontrary, 
it appears from the testimony before referred to that the money 
loaned was loaned to Tully, Ochoa & Co., and was to be applied to 
their use in part payment of their indebtedness to L. Zeckendorf & 

Co., and that Johnson, the plaintiff, knew nothing about any 
119 arrangement between Tully, Ochoa & Co. and L. Zeckendorf 
& Co. as to their disposition of the money. 

The evidence is also insufficient to justify the 9th finding, in this, 
that it does not show that Mr. J. Wittleshoefer was the general agent 
of the defendants, L. Zeckendorf & Co., at the time of the waiver of 
protest of the note in question for them. Wiaittleshoefer’s entire testi- 
mony shows that he had no authority, and that he was not the gen- 
eral agent of L. Zeckendorf & Co., and it is corroborated by the evi- 
dence of Strauss and Steinfeld on the same subject and not in any 
way impeached. | | 

The defendants, Zeckendorf and Steinfeld, further allege that the 
court erred in its conclusions of law and found upon insufficient evi- 
dence against in finding as a conclusion of law that Tully, Ochoa & 
Co. and L. Zeckendorf & Co. were joint makers of the promissory 
note in question ; also the plaintiff is entitled to Judgement against 
the defendants, Zeckendorf & Steinfeld, for the reason that the evi- 
dence shows that L. Zeckendorf & Co. were not ‘makers of the note 
in question, but were endorsers (if Strauss was authorized to endorse 
in their name), and were entitled to notice of non-payment by the 
maker, which they did not receive; that it appears fully by the 
uncontradicted testimony of Stein-, when recalled by the defend- 

ants and questioned on the subject, that Tully, Ochoa & Co. 
120 _—were perfectly solvent when the note became due and for a 
long time afterwards. 
EARLL, CAMPBELL & STEPHENS, 
Attys for Def’ts Zeckendorf and Steinfeld. 


Endorsed: Filed Feb. 2d, 1886. J. H. Martin, clerk. 


We hereby agree to the within statement as correct. 
EARLL, CAMPBELL & STEPHENS, 
Attorneys for Defendants Zeckendorf and Steinfeld. 
R. D. FERGUSON anpb 
H. R. JEFFORDS, 
Plaintiff’s Attorneys. 


This statement was read and referred to on the motion for a new 
trial, made in this case by the defendants, L. Zeckendorf & Co., this 
13th day of February, 1886. ? 

WM. H. BARNES, 


Judge of Pima Co. Dist. Court. 
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Notice of Intention to Move for a New Trial. 
(Title of court and cause.) 


You will please take notice that it is the intention of the 

121 defendants, L. Zeckendorf and Albert Steinfeld, to move for 

a new trial in the above-entitled cause on the following 
ground, viz.: 


1st. Insufficiency of the evidence to justify the decision and find- 
ings of the court. 

2d. That the decision is against law. 

3d. Errors in law occurring at the trial and excepted to by said 
defendants, Zeckendorf and Steinfeld. 

Dated October the Ist, 1885. 

Yours respectfully, 
EARLL, CAMPBELL & STEPHENS, 
Attorneys for Defendants, L. Zeckendorf and Albert Steinfeld. 


To the clerk of said district court and R. D. Ferguson, Esq., plain- 
tiff’s attorney 


Endorsed : Filed October 2d, 1885. C.S. Jeffords, clerk. 


Service of copy of the within notice this 2d day of October, 1885, 
is hereby acknowledged. 
R. D. FERGUSON, 


Attorney for Plaintiff. 


Decision. 
(Title of court and cause.) 


This — came on for hearing on a motion for a new trial by L. Zeck- 
endorf & Co., and the motion having been heard the same is 
122. ~=by me overruled on the ground that the evidence shows a 
good cause of action in the plaintiff. 
WM. H. BARNES. 


Endorsed: Filed February 18, 1886. J. H. Martin, clerk. 
Notice of Appeal. 
(Title of court and cause.) 


To the clerk of the above-mentioned court, to the said plaintiff 
and his attorneys, Jeffords & Franklin and R. D. Ferguson, Esq. : 


You will take notice that the above-named defendants, L. Zecken- 
dorf and Albert Steinfeld, hereby appeal to the supreme court of the 
Territory of Arizona from the judgment made and rendered and 
entered in the above-entitled cause and court on the 26th day of 
September, A. D. 1885, in favor of plaintiff and against the said de- 
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fendants and from the whole thereof, and also from the order of 
said court, made and entered herein on the 13th day of February, 
A. D. 1886, denying the said defendants’ motion for a new trial 
herein: 
Very respectfully, 
EARLL, CAMPBELL & STEPHENS, 
Attorneys for Defendants, L. Zeckendorf and Albert Steinfeld. 


123 Endorsed: Filed February 24, 1886. J. H. Martin, clerk 
ee Service by copy of the within notice acknowledged this 24th day 


of February, 1886. | 
H. R. JEFFORDS, 
R. D. FERGUSON, 
Attorneys for Plaintiff. 


—_ 


A good and sufficient undertaking on appeal, approved by the 
Si court, was filed in this action on the 12th day of March, 1886. 
: J. H. MARTIN, Clerk. 


Clerk’s Certificate. 


TERRITORY OF ARIZONA 
ée b] Ss @ 
County of Pima, 


f 
. 
I, John H. Martin, clerk of the district court of the first judicial 
district of the Territory of Arizona in and for the county of Pima, 
do hereby certify that the foregoing is a correct transcript of the 
‘ judgment roll, decision of the court, notice of motion for a new trial, 
decision of the court denying the same, statement on motion for new 
trial, and notice of appeal. 
In testimony whereof I have hereto set my hand and seal of said 
court this — day of » A, D. 188-. 


124 Supreme Court, Arizona Territory: 
In the Supreme Court of the Territory of Arizona. 


JOHN S. JoHNsoN, Plaintiff and Respondent, 


Name of L. Zeckendorf & Co., Defendants & Appellants, who were 
Impleaded with P. R. Tully, Estevan Ochoa, and Sidney R. De 
Long, Partners under the Firm Name of Tully, Ochoa & Co. 


I, E. B. Dodge, clerk of the supreme court of the Territory of Ari- 

zona, do hereby certify that the annexed is a full, true, and correct 

copy of the transcript in the above-entitled cause, and that the same 
| is the transcript upon which the cause was presented to said 
125 supreme court of Arizona and argued, submitted, and judg- 
ment of affirmance rendered on the eighth day of Nov’r, A. 

D. 1886. 


vs. 
t L. ZECKENDORF and ALBERT STKEINFIELD,: Partners under the Firm 
i 
? 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court on this the 8th day of January, A. D. 1887. 
[Seal United States Supreme Court, Arizona. ] 


E. B. DODGE, Clerk. 


126 Inthe Supreme Court of the Territory of Arizona. Adjourned 
January Term, A. D. 1886. 


JOHN S. Jonnson, Plaintiff, 
vs. 


P. R. Tutty, EstEvEN OcnHoa, SIDNEY R. De Lone, &c., and L. Zeck- 
ENDORF & Company, Defendants & App'I’ts. 


This cause having been heretofore submitted and by the court 
taken under advisement, and being fully advised in the premises, it 
is by the court ordered and adjudged that the order and judgment 
of the court below appealed from be, and the same are, affirmed. 

Judgment entered this 8th day of November, 1886. 

Attest : E. B. DODGE, Clerk, 
By ED. H. COOK, Deputy. 


127. In the Supreme Court of the Territory of Arizona, ss: 


I, E. B. Dodge, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the foregoing to be a full, true, and correct 
copy of the judgment in the case of John S. Johnson vs. L. Zecken- 
dorf & Co. et al. and recorded in judgment book one, on page 121, of 
the supreme court and now in the office of the clerk of said court. 

Witness my hand and the seal of said court this 25th day of 
February, A. D. 1887. 

[Seal United States Supreme Court, Arizona. ] | 
E. B. DODGE, Clerk. 


[Endorsed :] Copy of judgment. 


128 Opinion by Barns, Associate Justice. 


In the Supreme Court of the Territory of Arizona. 
JOHN JOHNSON, Plaintiff and Appellee, 
v8. 
L. ZECKENDORF & Co., Defendants and Appellants. 


Earll, Campbell & Stephens and Chas. Silent for appellants; R. 
D. Furgerson and Jeffords and Franklin for appellee. 2 
( 


This was an action brought by Johnson against L. Zeckendort & 
Co. upon a wigoseenetd note made by Tully, Ochoa & Co. and pur- 
porting to be endorsed by L. Zeckendorf & Co. The note reads as p 
follows: | . ‘ 
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$2,800. Tucson, A. T., Sept. 17, 1881. 


Three months after date we promise to pay to the order of L. 
Zeckendorf & Co. twenty-eight hundred dollars, at two per cent. in- 


terest per month, value received. 
(Signed) TULLY, OCHOA & CO. 


(Endorsed :) L. Zeckendorf & Co. 


After the endorsement of L. Zeckendorf & Co. and upon the back 
of the note these words were written : 


We hereby waive protest. 

Tucson, A. T., Dec. 17, 1881. 
L. ZECKENDORF & CO. 
J. WHITTLEOFYF. 


It appears from the evidence in this case that the defendants, 
Tully, Ochoa & Co. and L. Zeckendorf & Co., were separate mercan- 
tile houses doing business at Tucson ; that the former were indebted 
to the latter, who were pressing for a reduction of the balance due. 
The plaintiff had made known to a broker by the name of Fried 

that he had $2,800.00 to loan. lL. Zeckendorf & Co. went to 
129 =the broker and told him that Tully, Ochoa & Co. were in- 

debted to them and that they were trying to get payment. 
Fried said he had a customer for whom he would loan $2,800.00 
with L. Zeckendorf & Co.’s endorsement. Tully, Ochoa & Co. also 
asked him if he could get them a loan. He said he could with L. 
Zeckendorf & Co.’s endorsement. The note was handed to him, 
and plaintiff handed him the money and he delivered the note to 
plaintiff. Zeckendorf & Co. paid bim $42.00, one-half of one per 
cent. for ninety days brokerage for negotiating this loan. The 
money went to L. Zeckendorf & Co., and on that day Tully, Ochoa 
d& Co. were credited $2,800 on the books of Zeckendorf & Co. The 
plaintiff left the note in the safe of Mr. Etchells for safe keeping. 
When the note was due, viz., Dec. 17th, Etchells took the note to L. 
Zeckendorf & Co.’s head of business and handed it to the person in 
charge of the main office. The person to whom it was handed di- 
rected him to Whittleshoefer, who was the book-keeper; the latter 
took the note and wrote the endorsement of Dec. 17th. At that time 


~ the members of the firm of Zeckendorf & Co. were absent, as well as 


Strauss, the general financial manager, and Whittleshoefer was left 
in charge of the business. The court below found the above facts 
substantially, and, as a matter of law, concluded that Zeckendorf «& 
Co. was a joint maker of the note and so liable without notice of 
non-payment by Tully, Ochoa & Co. The court also found that 
Whittleshoefer was an agent authorized to waive protest and bind 
the firm. The appellants seek to reverse this case for errors in con- 
cluding that Zeckendorf & Co. were joint makers and not endorsers, 
and that Whittleshoefer was authorized to waive protest. 
130 If Zeckendorf & Co. are joint makers no protest was neces- 
sary, but if they are endorsers notice, demand, and protest 
were necessary, and it then becomes important to enquire whether 


AE 
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notice, demand, and protest were waived. Upon its face this is no 
other than a contract of endorsement. Tully, Ochoa & Co. are the 
makers; Zeckendorf & Co. are the payees; Zeckendorf & Co. wrote 
their names on the back of the note and so are endorsers in blank. 
This was done on the date of the note. The evidence in this case 
confirms that. Plaintiff was willing to loan on Zeckendorf & Co.’s 
endorsement and not otherwise. Zeckendorf & Co. negotiated this 
Joan—that is, discounted the note and paid the brokerage therefor. 
The proceeds of the note went to them, and they on the same day 
gave Tully, Ochoa & Co. credit for the same. The transaction was 
no other than the ordinary discount by the payee of a note by en- 
dorsement. Tully, Ochoa & Co. owed Zeckendorf & Co. and gave 
their note to them, who endorsed it to plaintiff? It was not accom- 
modation paper nor an accommodation endorsement by a stranger 
to the note, and hence does not come within Rey vs. Simpson (22 
Howard, 341); Goode vs. Martin (95 U.S, 90), and that class of 
cases. ‘These cases hold that a stranger to a note who endorses the 
same before delivery is a joint maker of the note. While this is 
sustained by the weight of authority, and, as we think, by the 
better reason, it has met strong opposition. See note to Burton vs. 
Hansford (10 W. Va., 470), 27 Am. Reports, 580; note to Jones 
vs. Goodwin (89 Cal., 493), 2 Am. Reports, 475; note to Fitz- 
hugh vs. Love & Co. (6 Cal., 5), 3 Am. Decisions, 571, and 

note Moris vs. Robbins (11 Mass., 436), 6 Am. Dec., 182. 
131 We conclude that the court below erred in holding that 

Zeckendorf & Co. were joint makers of the note with Tully, 
Ochoa & Co. and therefore liable as a principal. As first endorsers 
Zeckendorf & Co. were entitled to notice of demand upon and non- 
payment by the makers, Tully, Ochoa & Co., unless the evidence 
shows that this was waived. On the back of the note in evidence, 
ou the date of the maturity of the note, was endorsed tne words “ We 
hereby waive protest,” signed by Zeckendorf & Co., “J. Whittles- 
hoefer.” It could not be contended that this would not bea waiver if 
signed by one of the firm of Zeckendorf & Co., but it is insisted that 
Whittleshoefer, who wrote “ L. Zeckendorf & Co.” on the note, had 
no authority to do so. This was one of the issues of fact on the trial, 
and the court found that he had authority to waive protest and bind 
the firm. We cannot say that this finding is erroneous. There is 
evidence to sustain it. The evidence was better presented before the 
trial court than it can be here, and that court can better determine 
disputed questions of fact. Etchells, with whom the note was left 
for safe keeping, testified that he told plaintiff when the note was 
due to remind him and he would go and have them waive protest or 
pay the money; that plaintiff did remind him, and on the day the 
note was due he took it to Tully, Ochoa & Co. first and demanded pay- 
ment and they wrote their name on the back of it. He then took it to 
Zeckendorf & Co. and presented it to some one at the table in the front 
or main office and he, whoever he was, directed him to Whittleshoefer, 
who was in the inner office. Whittleshoefer took the note and wrote 

the waiver of protest on the back and handed it back to him. 
132 Nothing was said; he did not say he had no authority to do 

it. Whittleshoefer testified that he was the book-keeper of 


—— 
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Zeckendorf & Co., and had been for five years; that the waiver of 
protest was in his handwriting; it was done in the office of Zecken- 
dorf & Co. Steinfield and Strauss were out of town. In their ab- 
sence that he had drawn checks; that his signature was placed in 
the bank by Mr.Steinfield. In the absence of Steinfield and Strauss 
that he drew checks for the interest of the business, and it was left 
to his judgment as to the amount and when needed, and he would 
have checked to pay an accepted bill when due and presented. Asked 
what he would have done if a matured note had been presented and 
what would have been his authority, he did not answer. 

There was much evidence and much contradiction directed to 
proof of other similar acts by Whittleshoefer, but we do not think 
it material to enquire further. We think Zeckendorf & Co. were 
clearly bound by the waiver of protest by Whittleshoefer. Had he, 
in the absence of the members of the firm and of Strauss, the gen- 
eral manager, been found in the general office of Zeckendorf & Co. 
on the day the note was due, and then and there he had been served 
with notice of demand upon the makers and non-payment of the 
note, such service would have been good (Bank of La. vs. Mouseker, 
15 La., 115; Banking Ass’s, N. V. Place,'4 Duer, 212; Jacobs vs. 
Town, 2 La. Ann., 964; More vs. Kaiser, 20 La. Ann., 377). We 
quote from Daniels on Negotiable Instruments, sec. 1017 : 

“Notice left with a clerk or person in charge at the party’s place 

of business in his absence, or at his place of business, without 
133 ~—proof as to the person with whom it was left, is sufficient, 

and proof that such person was not the party’s agent has 
been held irrelevant. Notice being left at the right place, so leaving 
it with his private secretary at his public office is sufficient.” 

Notice served upon Whittleshoefer would have been good service, 
but when the service was waived he waived protest and all further 
steps in the matter. If he were not specially authorized to do this, 
who should lose, his employer or the person who found him osten- 
sibly in charge of the business in the absence of the employer, and 
toward whom he demeans himself as general agent in charge, and 
assumes to act assuch? We think theformer. This disposes of all 
the questions in the case. 

The judgment is affirmed. 


W.H. Barnes, Wm. W. Porter. 


In the Supreme Court of the Territory of Arizona. 


I, E. B. Dodge, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certify the foregoing to be a full, true, and correct 
copy of the opinion in the case of John 8. Johnson vs. EK. Zeckendorf 
& Co., and filed November the 8th, 188%, in the office of the clerk of 
the supreme court. 

Witness my hand and the seal of said court this 16th day of Nov., 
1886. 


[Seal United States Supreme Court, Arizona. ] 
E. B. DODGE, Clerk. 


25 days from Nov. $. 
9—1044 
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Endorsed: Copy of opinion. Filed Nov’r 8th, 1886. E. B. Dodge, 
clerk, by Ed. H. Cook, deputy. | 


134 JOHN S. Jonnson, Plaintiff and Appellee, 
rs. 
L. ZECKENDORF and ALBERT STEINFELD, Partners under the Firm 


Name of L. Zeckendorf & Co., Appellants & Defendants, who were 
[mpleaded with P. R. Tully, Estevan Ochoa, & Sidney R. De Long, 
Partners under the Firm Name of Tully, Ochoa & Co. 


To the honorable the Supreme Court of the United States : 
The appeal of L. Zeckendorf and Albert Steinfeld, above-named 
defendants and appellants, respectfully showeth— 
That upon the 19th day of March, 1885, the above-named plaintiff 
and appellee filed his second amended complaint in the district court 
of the first judicial district of the county of Pima and Terri- 
135 _—itory of Arizona, against P. R. Tully, Estevan Ochoa, and Sid- 
ney R. De Long, partners under the firm name of Tully, 
Qchoa & Co., and these defendants and appellees, as partners under 
the firm name of L. Zeckendorf & Co., alleging that on the 17th day 
of September, A. D. 1881, at Tucson, in said Pima county, the said 
P. R. Tully, Estevan Ochoa, and Sidney R. De Long, partners under 
the firm name of Tully, Ochoa & Co., made their promissory note as 
follows: 
* $2,800. Tucson, A. T., Sept. 17th, 1881. 
“Three months after date we promise to pay to the order of L. Zeck- 
endorf & Co, twenty-eight hundred dollars at two per cent. interest 


per month, value received. 
“ (Signed) TULLY, OCHOA & CO.” 


That on the 17th day of September, 1881, these defendants and 
appellants, then partners under the style of L. Zeckendorf & Co,, in- 
dorsed the said note with their firm name, “ L. Zeckendorf & Co.” 
and said Tully, Ochoa & Co, delivered the same to plaintiff, and then 

and there procured from him the said sum of $2,800 for 
186s the mutual accommodation of both of said firms, 

That afterwards, to wit,on the 17th day ef December, 188], 
the said L. Zeckendorf & Co, waived notice of demand and non-pay- 
ment of the same by indorsement on said note in words and figures 
as follows, to wit: 


“We hereby waive protest. 
“'Tueson, A. T., Dee. 17th, 1881, 
“(S’d) L. ZECKENDORF «& COQ. 
: “J. WITTLEOBF.” 
And at the last named date and place said Tully, Ochoa & Co. 


waived notice of demand and non-payment of said note by indorse- 
ment thereon in words to wit: 


“ We hereby waive protest on the within. 
“(S’d) TULLY, OCHOA & COQ,” 
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That said note was made by the defendants, Tully, Ochoa & Co. 

for the use and benefit of said defendants, L. Zeckendorf & Co., and 

was indorsed by said defendants, L. Zeckendorf & Co., for the 

137 purpose of securing a loan of $2,800 from the plaintiff on the 
faith of said indorsement. 

That the defendants, L. Zeckendorf & Co., indorsed the same for 
the purpose of procuring from this plaintiff for said L. Zeckendorf & 
Co. the sum of $2,800, knowing that the same would be so procured 
and the note so passed and indorsed by said L. Zeckendorf & Co., 
with their privity, to this plaintiff and said sum of $2,800 obtained 
from plaintiff solely on the faith of said indorsement and paid over 
to the said firm of L. Zeckendorf & Co. for their use and benefit. 

Further alleging that plaintiff is the owner and holder of the note, 
and that no part of the principal or interest has been paid except 
as follows, viz: Dee. 17th, 1881, $168 ; March 25th, 1882, $168 ; Decem- 
ber 21st, 1882, $350; Feb’y 28rd, 1883, $154; March 27th, 1883, 
$168, and Nov. 7th, 1883, $190, making total payments of interest 
$1,198, and that the whole of said note except such payments still 

remains due, owing, and unpaid; and praying for Judgment 
138 against the defendants for the sum of three thousand three 

hundred and ninety-seven ;';5 dollars, with two per cent. 
interest per month on the sum of $2,800 from the 19th day of May, 
1884, and for the costs of the action and legal damages and for other 
relief. 

Tully, Ochoa & Co. suffered judgment by default. 

On the 3lst day of March, 1885, these appellants, L. Zeckendorf & 
Co,, filed their answer to said second amended complaint in said 
district court, denving specifically that they or any one by their 
authority endorsed said note or delivered it to the plaintiff, or that 
they or either of them procured the said $2,800 from the plaintiff, 
or that that sum or any part thereof was procured for the mutual 
accommodation of said tirm of L. Zeckendorf & Co. and Tully, 

Ochoa & Co, but alleging that the whole thereof was pro- 
189 cured from the plaintl® by the firm of Tully, Ochoa & Co, 
and for their sole use and accommodation, 

The appellants aforesaid further denied that at any time L. Zeek- 
endorf & Co. or either member of the firm or any person authorized 
by them or either of them waived notice of demand or non-payment, 
and denied that the words, “ We hereby waive protest. Tucson, A. T,, 
Dee. 17th, 1881. LL, Zeekendorf & Co., J. Wittleobf)” or any of said 
words ar figures in said alleged indorsement were made by said firm 
or either member thereof or any authorized person ; or that the note 
Was made for the use or benefit of L. Zeckendorf & Co., and averred 
that Tully, Ochoa & Co. made the note for their own use and 
benefit and for the purpose of procuring the said $2,800 loan 
for themselves, and the same was procured by them and no 
part thereof was procured by L. Zeckendorf & Co., and denied 

that the pi sr sche L. Zeckendorf & Co., indorsed the 
140 said note for the purpose of procuring the said sum of 
$2,500 or any part deond for said L. Zeckendorf & Co., but, 
on the contrary, said last-named defendants (now appellants) alleged 
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that neither member of the firm ever indorsed said note, and that 
if said note was indorsed by any agent or employé of the firm it 
was so endorsed for the accommodation, use, and benefit of Tully, 
Ochoa & Co., and not for the purpose of procuring the money for L. 
Zeckendorf & Co., and that neither member of said firm had any 
knowledge of the making of said note or the endorsement thereof 
or of the procuring of said money from the plaintiff until nearly 
three years after the date of said note. 
The pleadings were all duly verified. 
Afterwards, viz., on the 3lst day of March, 1885, the cause came 
on for trial before the court, a jurv having been waived, and 
141 the cause was submitted for decision upon the evidence then 
given, and the court, on the 26th day of Sept., 1885, made the 
following findings, viz: 
I. 
That on the 17th day of September, 1881, the defendants, Tully, 
Ochoa & Co., executed the promissory note set forth in the complaint 


herein. 
II. 


That on the 17th day of September, 1881, Charles M. Strauss en- 
dorsed the promissory note set forth in the complaint herein in the 
name of said defendant-, L. Zeckendorf & Co., and for thein. 


IIT. 


That said Charles M. Strauss was the cashier of defendants, L. 
Zeckendorf & Co., and was fully authorized to endorse said promis- 
sory note for them and in their name. 


IV. 
That said defendants, Tully, Ochoa & Co. and L. Zeckendorf «& 
Co., caused said promissory note to be delivered to said 
142 __—spsiaintiff in consideration of the loan of the sum of two thou- 
sand eight hundred ($2,800) dollars, lawful money. 


V. 

That said promissory note was made by the defendants, Tally, 
Ochoa & Co., payable to L. Zeckendorf & Co., and endorsed by the 
defendants, L. Zeckendorf & Co., before the delivery thereof to 

laintiff, for the preconcerted and express purpose of borrowing 
rom the plaintiff the said two thousand eight hundred dollars on 
said promissory note. 


VI. 

That it was intended and agreed between all the defendants at 
the time said promissory note was made, endorsed, and delivered 
to plaintiff that all the money thereof should go to the defendants, 
L. Zeckendorf & Co., and be applied to their use, and it was not in- 
tended that said promissory note should be held or carried by the 
defendants, L. Zeckendorf & Co., until the maturity thereof. 
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143 VII. 


That the said sum of twenty-eight hundred dollars so borrowed 
from plaintiff on said promissory note was received by the defend- 
ants, L. Zeckendorf & Co., on the 17th day of September, 1881. 


VIII. 


That said sum of two thousand eight hundred dollars was loaned 
by plaintiff on the faith of the endorsement of said L. Zeckendorf 
& Co., defendants. 

IX. 


That the plaintiff caused the said promissory note to be presented 
at the office of the defendants, L. Zeckendorf & Co., on the 17th day 
of December, 1881, for the purpose of having said defendants, L. 
Zeckendorf & Co., waive notice of demand for payment and notice 
of non-payment thereof; that both Albert Steinfeld and Louis 

Zeckendorf were absent from Tucson, as was also Charles M. 
144 Strauss, cashier of said defendants, L. Zeckendorf & Co., and 

thereupon J. Whittleshoeffer, who was then and there the 
general agent of said defendants, L. Zeckendorf & Co., and who was 
then and there in charge of their business in Tucson, Arizona, acting 
for the said defendants, L. Zeckendorf & Co., waived notice of de- 
mand for payment and notice of the non-payment of the said prom- 
issory note in the words and figures following, to wit: “ We hereby 
waive protest. Tucson, A. T., Dec. 17th, 1881. L. Zeckendorf & 
Co., J. Wittlobf.” That said Wittleshoeffer was then and there fully 
authorized to make said waiver for said L. Zeckendorf & Co., de- 
fendanis. 

X. 

That before the commencement of this action plaintitf caused said 

promissory note to be presented to Albert Steinfeld, the resident 

member of the firm of L. Zeckendorf & Co., defendants, at 
145. said city of Tucson, with demand that said defendants, L. 

Zeckendorf & Co., pay said promissory note according to the 
tenor and effect thereof; that at the time said promissory note was 
so presented and shown to said Albert Steinfeld and payment 
thereon demanded as aforesaid the books of the defendants, L. Zeck- 
endorf & Co., showed that the proceeds of said promissory note‘had 
been received by the said defendants, L. Zeckendorf & Co., on the 
said 17th day of September, 1851, and, although said Steinfeld then 
and there saw that said promissory note was endorsed, in the name 
of the defendants, L. Zeckendorf & Co., by Charles M. Strauss, he - 
then and there refused, on the part of said firm, to pay said prom- 
issory note according to the tenor and effect thereof or to surrender 
the proceeds of the same or any part of said proceeds. 


146 XL. 


That no part of the principal sum of two thousand eight hundred 
dollars so loaned on said promissory note has been paid. 
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XII. 


That $1,198.00 and no more has been paid as interest on said 
promissory note; that there is still due and unpaid on said promis- 
sory note the principal sum of twenty-eight hundred dollars and 
interest thereon in the sum of $1,504.93, aggregating the sum of 
$4,304.93 due and unpaid as principal and interest on said promis- 
sory note. 


Conclusions of Law. 


As conclusions of law from the foregoing facts the court finds 
that Tully, Ochoa & Co. and L. Zeckendorf & Co. were joint 
makers of said promissory note and that L. Zeckendorf & Co. 
waived notice of demand for payment and notice of non-pav- 

ment of said promissory note; that plaintiff is entitled 
1417 to judgment against said defendants, L. Zeckendorf and 

Albert Steinfeld, partners under the firm name of L. Zeck- 
endorf & Co., for the sum of $4,304.93 and the costs of suit and the 
percentage allowed by law and interest thereon from the date hereof 
upon said principal sum of $2,800.00 until paid at the rate of two 
per cent. per month, and interest upon the balance at 10 per cent. 
per annum. 

And it is ordered that judgment be entered accordingly. 

Dated this 26th day of September, 1885. 


148 The court made also the following additional findings: 
I, 


That at and before the time the promissory note described and set 
forth in the complaint in the above-entitled cause was made, exe- 
cuted, endorsed, and delivered the defendants, Tully, Ochoa & Co., 
were indebted to defendants, L. Zeckendorf & Co., in a sum largely 
exceeding the amount borrowed on said promissory note. 


IT. 


That on the day the said sum of $2,800.00 was borrowed on said 
promissory note L. Zeckendorf & Co. gave credit to Tully, Ochoa & 
Co. on the books of L. Zeckendort & Co. for the amount of $2,800.00, 
being the proceeds of said promissory note, and at the time the said 
sum of $2,800.00 was loaned on said promissory note the plaintiff 
did not know the intention or purpose for which the said money 
was borrowed. 


149 And thereupon, on the said 26th day of September, 1885, 

the said district court caused to be entered final judgment 
in the said cause, adjudging that said J. S. Johnson, the plaintiff, 
do have and recover from the defendants, L. Zeckendorf and 
Albert Steinfeld, partners under the firm name of L. Zeckendorf 
& Co., defendants, the sum of $4,304.93, with interest on $2,800 of 
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said sum at the rate of two per cent. per month from the date of 
said judgment until paid, and interest on $1,504.93 at the rate of 
ten per cent. per annum from the date of said judgment until paid, 
together with plaintiff’s costs and disbursements incurred in the 
action, amounting to $115.05, and $116.09 percentage allowed by 
law. 


Afterwards, and within the time allowed by law, the de- 

150 ~=—s fendants, L. Zeckendorf and Albert Steinfeld, filed and served 

their notice of intention to move for a new trial on the 

grounds of the insufficiency of the evidence in the cause to justify 

the decision and findings of the court and that the decision is 

against iaw, and also on the ground of errors in law occurring at 
the trial. 

Afterwards and within the time required by law the statement of 
the case required by the laws of Arizona was made and settled by 
the judge of said district court, and thereafter the said defendants, L. 
Zeckendorf and Albert Steinfeld, moved for a new trial upon the 
grounds in said statement mentioned and set forth, and said motion 
having been duly argued by the counsel for the respective parties, 
the same was, on the 13th day of February, 1886, denied by said 
district court. | 

These appellants further say that thereafter, viz.,on the 
151 24th day of February, A. D. 1886, these appellants appealed 
to the supreme court of the Territory of Arizona from said 
judgment and the whole thereof, and also from the order denying 
the motion for a new trial in said cause, and on said last-mentioned 
day filed with the clerk of said district court their notice of appeal 
therefrom, and within proper time gave a good and sufficient under- 
taking on appeal and for a stay of proceedings on said judgment 
duly approved by said court, and thereupon the transcript in said 
cause was prepared by the clerk and transmitted to the supreine 
court of said Territory,and the appeal from said judgment and said 
order was heard by said court at the adjourned March term, 1886, 
thereof; and afterwards, on the 8th day of November, 1886, 
152.‘ the said supreme court of the Territory of Arizona pronounced 
and caused to be entered its judgment affirming the said 
judgment by the said district court and the order denying a new 
trial, and has since that time caused a remittetur to issue in said 
cause. 

The appellants further say that the amount in controversy 
between the appellants and respondents in said suit at the time of 
the pronouncing and entering of said judgment of affirmance, ex- 
clusive of costs, exceeded the sum of $5,000. 

Wherefore these appellants appeal froin the said judgment of 
affrmance of the said judgment of said district court and of the 
order denying a new trial, and respectfully pray that the judgment 
of said supreme court of Arizona and the pleadings, complaints, 

answers, depositions, transcripts, findings, Judgments, evi- 
153 dence, and proceedings in said cause may be sent to the Su- 
preme Court of the United States, and that the said Supreme 
Court will proceed to hear said cause, and that said judgment of 
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affirmance may be reversed or such other order may be made.as to 


the Court may seem fit. 
S. O. HOUGHTON, 
Attorney and Counsel for Albert Steinfeld and 
Louis Zeckendorf, Appellants. 


The within appeal is hereby allowed. 


Dated this 4th day of February, 1887. . 
STEPHEN J. FIELD, 


Associate Justice of U. S. Supreme Court. 


154 In the Supreme Court of the Territory of Arizona. 


I, E. B. Dodge, clerk of the supreme court of the Territory of 
Arizona, do hereby certifv the foregoing to be the petition for an 
appeal, with the allowance thereon, in the case of John S. Johnson 
vs. L. Zeckendorf & Co, e¢ al. and filed in the oftice of the clerk of 
the supreme court on the 25th day of February, A. D. 1887, Terri- 
tory of Arizona, 

Witness my hand and the seal of said court this 25 
A. D. 1887. 


[Seal United States Supreme Court, Arizona. ] 


th day of Feb'y, 


E. B. DODGE, Clerk. 


[Endorsed :] Allowance of appeal. Filed Feb’y 25th, 1887. E. B. 
Dodge, clerk supreme court. 


Copy of Citation. 


155 The United States of America to John 8S. Johnson, Greet- 
ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to an order allowing an 
appeal filed In the clerk’s office of the supreme court of the Territory 
ot Arizona, wherein L. Zeckendorf and Albert Steinteld are appel- 
lants and you are appellee, to show cause, if any there be, why the 
Judgment rendered against the suid appellants, as in the said appeal 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Stephen J. Field, associate justice of the 
Supreme Court of the United States, this fourth day of February, in 
the year of our Lord one thousand eight hundred and eighty-seven. 


STEPHEN J. FIELD. 


156 On this fourteenth day of March, in the year of our Lord 

one thousand eight hundred and eighty-seven, personally ap- 
peared Earll H. Webb before me, the subscriber, TT. D. Satterwhite, a 
notary public in and for the county of Pima, Territory of Arizona, 
and makes oath that he delivered a true copy of the within citation 
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to R. D. Ferguson, Esqr., one of the attorneys for the within-named 
John 8S. Johnson, the appellee herein, and also delivered another 
true copy thereof to Messrs. Jeffords and Franklin, the other attor- 
neys for said Johnson, this 14th day of March, A. D. 1887, at their 
respective offices, at Tucson, Arizona Territory. 

EARLL H. WEBB. 


Sworn to and subscribed the fourteenth day of March, A. D. 1887: 
[u. s.] THOS. D. SATTERWHITE, 
Notary Public. 


On the 17th day of March, in the year of our Lord one thousand 
eight hundred and eighty-seven, personally appeared H. M. Mitchell 
before me, the subscriber, W. B. Burke, a notary public in and for 

the county of Los Angeles, State of California, and makes 

157 = oath that he delivered a true copy of the within citation to 

the within-named John 8S. Johnson, the appellee herein, at 

Los Angeles, State of California, this 17th day of Mareh, A. D. 1887. 
H. M. MITCHELL. 


Sworn to and subscribed before me the seventeenth day of March, 
A. D. 1887. | 
[L. s.] W. B. BURK, 
Notary Public. 


Copy of the within rec’d this 17th day of March, 1887, at Los 
Angeles, Cal. 
| JOHN S. JOHNSON. 


Service admitted by copy this 14th day of March, 1887. 
JEFFORDS & FRANKLIN. 
R. D. FERGUSON. 
Filed April 20th, 1887. 
E. B. DODGE, 
Cleré Supreme Court, Arizona Territory. 


1358 TERRITORY OF ARIZONA, $8? 
Supreme Court. 


I, E., B. Dodge, clerk of the supreme court for the Territory of 
Arizona, do hereby certify the foregoing to be a full, true, and cor- 
rect copy of the citation to John S. Johnson, wherein L. Zeckendorf 
and Albert Steinfield are appellants, with the aftidavits of service, 
endorsements, and filing thereon. | 

In witness whereof I have hereunto set my hand and the seal of 
the supreme court of the Territory of Arizona this 13th day of 
June, A. D. 1887. 

[Seal United States District Court, Arizona, Third District. ] 
[Seal United States Supreme Court, Arizona. ] 
E. B. DODGE, Clerk. 
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159 In the Supreme Court of the United States of America. 


JoHn S. Jonnson, Plaintiff and Appellee, 
vs. 
L. ZECKENDORF and ALBERT STEINFELD, Partners under the Firm 
Name of L. Zeckendorf & Co., Defendants and Appellants, who 


were Impleaded with P. R. Tully, Estevan Ochoa, and Sidney R. 
De Long, Partners under the Firin Name of Tully, Ochoa & Co. 


Know all men by these presents that we, F. Marsh, M. G. Sami- 
nego, Miguel Moreno, and Leo Goldschmidt, are held and firmly 
bound unto John S. Johnson, of , in the sum of twelve thousand 
dollars, to be paid to the said John S. Johnson, his executors or ad- 
ministrators ; to which payment, well and truly to be made, we bind 
ourselves and each of us, jointly and severally, and our and each 
ef our heirs, executors, or administrators, firmly by these pres- 

ents. 
160 Sealed with our seals. Dated this 29th day of December, 
1886. 

Whereas the above-named L. Zeckendorf and Albert Steinfeld 
have prosecuted an appeal to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the supreme court of the Territory of Arizona: 

Now, therefore, the condition of the above obligation is that if the 
above-named L. Zeckendorf and Albert Steinfeld shall prosecute 
their said appeal to effect and answer all costs and damages if he 
shall fail to make good his plea, then this obligation shall be void ; 
otherwise to remain in full force and virtue. 


I. MARSH. SEAL. | 
M. G. SAMANIGO. SEAL. | 
MIGUEL MORENO. SEAL. 
L. A. GOLDSCHMIDT. [skat.] 


TERRITORY OF ARIZONA, | _ 
County of Pima, . 


IF’, Marsh, the person named in and who signed and subscribed 

the above and foregoing bond as the party thereto, being duly 

sworn, for himself says that he is a resident and freeholder 

161 ~—within the county of Pima, Territory of Arizona, and is 

worth the sum of twelve thousand dollars, specified as the 

penalty thereof, over and above all just debts and liabilities, exclu- 
sive of property exempt from execution. 

F. MARSH. 


Sworn and subscribed to before me this 29th day of December, 

1886. : 
[SEAL. ] EARLL H. WEBB, 

Notary Public of Pima Co., A. T. 
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TERRITORY OF ARIZONA, eae 
County of Pima, = 


M. G. Samaneigo, Miguel Moreno, Leo Goldsmidt, being duly 
sworn, each for himself says that he is one of the parties who signed 
the above bond as a party thereto; that he is a resident and free- 
holder within the county of Pima, Territory of Arizona, and is 
worth more than four thousand dollars over and above all his just 
debts and liabilities, exclusive of property exempt from execution. 

M. G. SAMONIEGO. 
MIGUEL MORENO. 
LEO GOLDSCHMIDT. 


Sworn and subscribed to before me this 30th day of December 


1886. 
[SEAL. | EARLL H. WEBB, 
Notary Public of Pima Co., A. T. 


The above bond approved, to operate as a supersedeas. 


Feb’y 4th, 1887. 
STEPHEN J. FIELD, 
Associate Justice Supreme Court of the United States. 


In the Supreme Court, the Territory of Arizona. 


I, E. B. Dodge, clerk of the supreme court of the Territory of Ari- 
zona, do hereby certify the foregoing to be a full, true. and correct 
copy of the bond in the case of John 8S. Johnson vs. L. Zeckendorf & 
Co. and now on file in my office. 

Witness my hand and the seal of said court this 25th day of Feb- 


ruary, A. D. 1887. 
[Seal United States District Court, Third District Arizona. ] 
E. B. DODGE, Clerk. 
Endorsed: Copy of bond. Filed Feb’y 20th, 1887. E. B. Dodge, 
clerk. 


162. TrrRiITORY OF ARIZONA, |... 
. ° od . 
County of Pima, j 


In the Supreme Court of the United States of America. 


Joun S. Jounsoyn, Plaintiff and Appellee, 
vs. 


L. ZECKENDORF and ALBERT STEINFELD, Partners under the Firm 
Name of L. Zeckendorf & Co., Defendants and Appellants, who 
were Impleaded with P. R. Tully, Estevan Ochoa, and Sidney 
A. De Long, Partners under the Firm Name of Tully, Ochoa & Co. 


Albert Steinfeld, being duly sworn, deposeth and saith that he is 
one of the appellants and defendants in the above-entitled cause, 
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and that the matter in dispute between the parties therein, exclusive 
of zosts and the amount of the judgment affirmed by the supreme 
court of the Territory of Arizona against said appellants and in favor 
of the appellee, exclusive of costs, exceeded the sum of five thousand 
dollars at the time of the rendition and entry of said judgment of 
affirmance, and was of the amount and sum of five thousand two 
hundred and twenty-three and ,°3,; dollars, and has ever since ex- 


ceeded and now exceeds said last-mentioned sum. 
ALBERT STEINFELD. 


Subscribed and sworn to before me this 19th day of January, 1887. 
[Seal Notary Public, Pima County, A. T.] 

EARLL H. WEBB, 

Notary Public of Pima Co., A. T. 


[Endorsed :] Affidavit of Albert Steinfeld. 
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: ss. 
County of Pima, 


In the Supreme Court of the United States of America. 


JOHN S. JonHnson, Plaintiff and Appellee. 
US. 


L. ZECKENDORF and ALBERT STEINFELD, Partners under the Firm 
Name of L. Zeckendorf & Co., Defendants and. Appellants, who 
were Impleaded with P. R. Tully, Estevan Ochoa, and Sidney R. 
De Long, Partners under the Firm Name of Tully, Ochoa & Co. 


Albert Steinfeld, being duly sworn, saith that he is one of the 
appellants and defendants in the above-entitled cause, and that the 
amount in controversy between the parties therein and the 

164 amount of the judgment affirmed by the supreme court of 
Arizona against said appellants and in favor of the appellee 
exceeded the sum of five thousand dollars at the time of the rendi- 
tion and entry of said judgment of affirmance, exclusive of costs, and 
has ever since exceeded and now exceeds said last-mentioned sum. 


ALBERT STEINFELD. 


Subscribed and sworn to before me this 30th day of December, A. 
D. 1886. 
[Seal Notary Public, Pima County, A. T.] 


EARLL H. WEBB, 
Notary Public of Pima County, A. T. 


[Endorsed :] Two. Affidavit of A. Steinfield. Filed Feb’y 25th, 
1887. E. B. Dodge, clerk supreme court. 
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165 Assignment of Errors. 


In the Supreme Court of the United States of America. 


JOHN S. Jonnson, Plaintiff and Appellee, 
v8. 


L. ZECKENDORF and ALBERT STEINFELD, Partners under the Firm 
Name of L. Zeckendorf & Co., Defendants and Appellants, who 
were Impleaded with P. R. Tully, Estevan Ochoa, and Sidney R. 
De Long, Partners under the Firm Name of Tully, Ochoa & Co. 


The appellants assign the following errors in the judgment of the 
supreme court of the Territory of Arizona, and pray for a reversal 
thereof on the grounds— 
166 1st. That the evidence was wholly insufficient to authorize 
the 4th, 5th, 6th, and 9th findings of the district court, for the 
reasons assigned in the appellants’ statement on motion for a new 
trial, to which reference is made,and should have been so held:by 
the supreme court of Arizona. | 
2nd. That the evidence in the case was wholly insufficient to es- 
tablish the fact that Wittleshoeffer was the general agent of the ap- 
pellants or had authority to waive demand on the makers of the 
note or notice of non-payment to the endorsers, the appellants being 
indorsers and not makers of the note in question and being entitled 
to notice; and the supreme court of Arizona erred in holding that 
Wittleshoeffer was such agent and had such authority. 
3rd. That said supreme court erred in holding that the note 
167 _— was presented or taken to Wittleshoeffer on the day of its ma- 
turity and the alleged waiver then made, the undisputed 
evidence showing that it was taken to him on the 17th day of De- 
cember and the alleged waiver then made, 3 days before it became 
due under the laws of Arizona and the law merchant, and in hold- 
ing that that was sufficient notice of non-payment by the makers. 
4th. Because it appears from the entire evidence that L. Zecken- 
dorf & Co. were mere accommodation indorsers for the benefit of 
Tully, Ochoa & Co.; that they never received nor waived notice of 
non-payment, and never authorized Wittleshoeffer to waive it for 


them. 
S. C. HOUGHTON, 
Attorney and Counsel for Appellants. 


168 In the Supreme Court of the Territory of Arizona. 


I, E. B. Dodge, clerk of the supreme court of the Territory of 
Arizona, do hereby certify the foregoing to to be the assignments of 
errors in the case of John S. Johnson vs. L. Zeckendorf & Co. eé al., 
and filed in the office of the clerk of the supreme court Feb’y 25th, 
A. D. 1887, Territory of Arizona. 
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Witness my hand and the seal of said court this 25th day of Feb- 
ruary, A. D. 1887. 
[Seal United States Supreme Court, Arizona. ] 
E. B. DODGE, Clerk. 


[ Endorsed :] Assignment of errors. Filed Feb’y 25th, 1887. E. 
B. Dodge, clerk. 

Endorsed on cover: Arizona Territory supreme court. No. 1044. 
L. Zeckendorf and Albert Steinfeld, partners under the firm name 
of L. Zeckendorf & Co., appellants, vs. John S. Johnson. Filed Sep- 
tember 15, 1887. 
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IN THE 


Supreme Court of the Anited States. 
OcroBEk TERM, 1887. 


J. S. JOHNSON, AppeE.Ler, 


ev. 


| 
L. ZECKENDORF & ALBERT STEIN- +} ‘2. 1044. 
FIELD, porne BUSINESS IN FIRM NAME OF 
“L. ZecKkENDoRF & Co.,” APPELLANTS (IM- 
PLEADED with F.. A. TuLty et ai.) 
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Appeal from the Supreme Court of the Territory of 


Arizona. 


BS 


Morion tro Dismiss AND AFFIRM. 


Comes now the said appellee, by Van H. Manning and J. 
B. Edmonds, his solicitors, and moves the court to dismiss 
the appeal herein, because, as shown by the record of the 
case, the amount in controversy between the parties and the 
judgment appealed from does not exceed five thousand 
($5,000) dollars, exclusive of costs, and this court has no 
jurisdiction of the cause. 

And said appell@#t, by his said solicitors, also moves the 
court to affirm the decision of the court below, because, al- 
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though the record may show that this court has jurisdiction, 
it is manifest the said appeal was taken for delay only, and 
there are assigned for errors only alleged mistakes of fact 
and not of law as is required by statnte and the rules of 
this court ; and, second, there being no written stipulation 
waiving a jury trial filed in the court below, and no bill of 
exceptions presenting any legal point for consideration, the 
judgment should be affirmed with costs. 

VAN H. MANNING anp 

J. B. EDMONDS, 

Of Counsel for Appellee. 


STATEMENT AND BRIEF IN SUPPORT OF THE MotTION TO 
Dismiss AND AFFIRM. 


The appellee recovered judgment in the district court of 
Arizona against the appellants upon a promissory note for 
$2,800 and interest to date of judgment, making a total of 
$4,304.05, besides costs. 

A jury trial was waived by the consent of the parties, 
but without written stipulation therefor, and the judgment 
was rendered by the court upon findings of fact and law 
separately stated, no exceptions having been taken of any 
kind. 

The appellants moved the court for a new trial on the 
ground that the findings of fact were not supported by the 
evidence and because the conclusion of the court holding that 
appellants were liable was not supported by the evidence. 
This motion was overruled and no exception taken. On 
appeal to the supreme court of the Territory the judgment 
was simply affirmed. 


I. 


The only possible theory upon which to sustain the juris- 
diction of this court is that, since the rendition of the judg- 
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ment, the accumulations of interest have enlarged the judg- 
ment to a sum exceeding $5,000. 

The only question on appeal is whether the judgment for 
$4,300 is erroneous or not. That is the only judgment to 
be enforced. 

The question is settled as to what is meant by “ matter 
in dispute.” It is the matter for which suit is brought, 
issues joined, a jury called, and witnesses examined. | 
Lee vw. Watson, 1 Wall., 337, 339. | 


The amount in dispute on appeal is no more than it was 
below. 
R.R. Co. v. Knox, 110 U.8., 304-5. 
Schacker v. Tas. Co., 3d Otto, 241. 
Gray v. Blanchard, 7 Otto, 564. 
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Interest accruing on a judgment subsequent to its rendition 
cannot enter into the computation so as to give this court 
jurisdiction. , 

Knapp v. Banks, 2 How., 73. 

Walker vw. U. S., 4 Wall., 163. 
| Am. Tel. Co. v. Rogers, 3d Otto, 565. 
R.R. Co. v. Trook, 10 Otto, 112. 


If a judgment be entered in a district court, which is 
afterwards reviewed and attrmed by a circuit court, this 
court examines the case as it was in the district court to as- 
certain the amount in dispute. 


Udall v. Steamship, 17 How., 17. 


In the case of R.R. Co. v. Trook, supra, the judgment 
of the Wist Prius court was for $2,500. If it had been at 
all in excess of that amount this court would have entertained 
Jurisdiction. 

The writ of error in that case was dismissed, although 
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the original judgment bore interest and had been appealed 
to, and affirmed by, a court superior to that originally giv- 
ing the judgment. 

That case, like the one in 17 How., 17, is quite like the 
one at bar in respect to having passed through an inter- 
mediate appellate court; and if accumulations of interest, 
while pending in the intermediate court, were allowable, the 
decisions must have been the opposite of what were given by 
this court in those cases. 

The functions of the supreme court of the Territory are 
strictly contined to reviewing judgments below; no jury or 
new issues are allowable. 

U.S. Rev. Stat., sec. 1869. 
Jompiled Acts of Arizona, p. 395, sec. 6. 


Phe rule is indeed an old one, that if the jadgment in the 
lower or original court be for the plaintiff that judgment 
ascertains the value of the matter in dispute in any superior 
court to which appeal is made by the defendant for review. 

Gordon v. Ogden, 3 Pet., 33. 

Merrill v. Petty, 16 Wall., 345, and the cases cited. 
R.R. Co. v. Trook, 10 Otto, 112. 

N. Y. R.R. v. Fifth Nat. Bk., 118 U.S., 608. 


We need only add that affidavits showing the matter to 
be less or greater than that found by the court below will 


be disregarded. 
Zeigler v. Hopkins, 117 U.S8., 684. 


II. 


Suppose, however, this court has jurisdiction, Then the 
judgment should be attirmed under Rule 6, subdivision 3, 
The action was at common law. The parties consented that 
the court try the case, waiving a jury, without filing a writ- 


ceed 
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ten stipulation therefor, and thereby waived a right of re- 
view by this court. 
County v. Warren, 16 Otto, 622, and cases cited. 
U.S. v. Harris, 7d., 634~’5. 


The record shows no demurrer, objection, nor exception 
taken below, and they cannot be taken for the first time on 
appeal. 

Turner v. Yates, 16 How., 14. 

Rev. Stat. U. S., sec. 700. 

Stebbin v. Duncan, 108 U. S., 32. 
Martinton v. Fairbanks, 112 U.S., 670. 
Street R.R. v. Hart, 114 U. S., 655. 


The errors assigned in this case are only objections that 
the findings of the court below were not sustained by the 
evidence. Such assignment of errors is frivolous. 

Those findings of fact are not reviewable here. ‘“ Where 
a case is tried by the court without a jury, the bill of ex- 
ceptions brings up nothing for revision except what it would 
have done had there been a jury trial.” : 

Martinton v. Fairbanks, 112 U.S., 670. 


No error can be predicated upon a finding of fact by the 

court. 

The Abbottsford, 8 Otto, 443. 

Rev. Stat. U. S., sec. 1011. 

Booth v. Tiernan, 109 U.S., 205. 

U. S. vw. Dawson, 11 Otto, 569. 

Jeffries v. Life Ins. Co., 110 U. 8., 309. 

Martinton v. Fairbanks, 112 U.S., 670. 


A bill of exceptions for refusing a new trial presents ne 
question reviewable here. 
Railway v. Tamley, 10 Otto, TS, and cases. 
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So it appears from the record in this case that there is 
nothing to predicate error upon, and that the errors assigned 
present no question reviewable by this court or are frivolous. 
In such cases aftirmance is allowed upon motion. 

James v. Bank, 7 Wall., 692. 
Evans v. Brown, 106 U.8., 180. 


Errors not properly assigned or presenting no question 
that this court can consider are as though not assigned. 
Deitsch v. Wiggins, 15 Wall., 539. 
Lucas v. Brooks, 18 Wall., 436. 


We therefore respectfully submit that this appeal ought 
to be dismissed, or that the judgment should be affirmed, for 
the respective reasons aforesaid. 

VAN H. MANNING anp 
J. B. EDMONDS, 
Of Counsel for Appellee. 
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Of Counsel for Appellant. 
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TERRITORY OF ARIZONA. 
E. M.. MARBLE, 


Appellee. | 


OctoBER TERM, 1887. 
v 


NDORF AND ALBERT STEINFELD, ) 


L. ZeckenporF & Co., 
8. 
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MOTIONS TO DISMISS AND AFFIRM. 
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Gn the Supreme Court of the Anited States. 


OcToBER TERM, 1887. 


L. ZECKENDORF AND ALBERT STEINFELD, | 
partners under the firm name of 
L. ZeckenporF & Co., 
Appellants, + No. 1044. 
vs. 
JoHN S. JOHNSON, 


Appellee. | 


APPEAL FROM THE SUPREME COURT OF THE 
TERRITORY OF ARIZONA. 


MOTIONS TO DISMISS AND AFFIRM. 


STATEMENT OF Facts AND BRIEF IN OPPOSITION TO THE 
Motion To DISMISS AND AFFIRM. 


The record in this case shows that on May 20th, 1884, the 
appellee filed his complaint in the District Court of the First 
Judicial District of the Territory of Arizona, against the 
appellants and others—the appellants as endorsers—for the 
recovery of the sum or sums claimed to be due to him on a 
certain promissory uote, in words and figures as follows, to 
wit: 


2 


“© $2,800.00. Tucson, A. T., Sept. 17th, 1881. 
‘Three months after date we promise to pay to the order 
of L. Zeckendorf & Co. twenty-eight hundred dollars, at 
two per cent. interest per month, value received. 
‘“TuLLy, Ocnoa & Co.” 
and that issue was joined in said cause March 8Ist, 1885, 
(Record, folios 5-25,)—the appellants denying that they or 
either of them ever endorsed their firm name an said note 
or authorized any person to do so for them, and also deny- 
ing that they, or either of them, ever waived notice of pro- 
test of said note, or authorized any person to do so for them. 
The record further shows that subsequently, and on the 
day last mentioned, said cause came on for trial before said 
District Court, without a jury, ‘a jury trial having been 
duly waived by both parties,” and that upon the considera- 
tion of the testimony introduced in behalf of the parties 
respectively, and the arguments of counsel, the said Court 
on September 26th, 1885, made and filed with the clerk 
thereof, its findings of facts and conclusions of law, and 
caused a judgment to be entered against the appellants as 
joint makers of said note with Tully, Ochoa & Co., as follows: 
‘“‘ Wherefore, by reason of the law and the findings afore- 
said, it is ordered and adjudged that J. 8. Johnson, the 
plaintiff, do have and recover of and from L. Zeckendorf and 
Albert Steinfeld, partners under the firm name of L. Zecken- 
dorf & Co., defendants, the sum of four thousand three hun- 
dred and four ($4,304.93) dollars and ninety-three cents, 
with interest on $2,800 of said sum, at the rate of two per 
cent. per month from the date thereof until paid, and inter- 
est on $1,504.93 at the rate of ten per cent. per annum from 
the date hereof until paid, together with plaintiff’s costs and 
disbursements incurred in the action, amounting to $115.05, 
and one hundred and sixteen ($116.09) dollars and nine cents 
percentage allowed by law’”’ (Record Fol. 88, p. 15); that 
on the 2d day of October, 1885, the appellants, by their at- 
torneys, gave notice of a motion for a new trial of said cause, 
for errors in the findings of fact and conclusions of law, 
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(Record, Fo). 121, p. 60,) and that afterwards and on Feb- 
rnary 13th, 1886, such motion was heard and denied (Rec- 
ord, Fol. 122); that on the 24th day of February, 1886, an 
appeal was taken and filed by the appellants from the judg- 
ment rendered by said Court on September 26th, 1885, in 
favor of the appellee, and against the appellants, and also 
from the order of the Court denying appellants’ motion for 
anew trial,to the Supreme Court of the Territory of Ari- 
zona (Record, Fol. 122, pp. 60, 61); and that on November 
8th, 1886, the said Supreme Court, having heard and con- 
sidered the case, rendered a decision holding that the Dis- 
trict Court erred in deciding that the appellants were joint 
makers with Tully, Ochoa & Co. of the note on which suit 
was ‘brought, (Record, Fol. 131, p. 64,) and held that said 
appellants were endorsers of said note only, but nevertheless 
affirmed the judgment of the District Court (Record, Fol. 
126-1383, pp. 62-65); that thereupon appellants filed their 
appeal from the decision of the Supreme Court of said Ter- 
ritory to the Supreme Court of the United States, (Record, 
Fol. 134-154, pp. 66-72,) filing with said appeal an assign- 
ment of errors, (Record, Fol. 165-167,) and the affidavit of 
Albert Steinfeld, one of the parties, showing the amount of 
the matter in controversy between the parties at the time 
said latter Judgment was rendered, said amount not appear- 


ing in the judgment. 
1. 


The amount in controversy between the parties at the 
time the judgment was rendered by the Supreme Court of 
Arizona, from which appeal was taken to this Court, was 
five thousand two hundred and twenty-three dollars aud 
thirty-eight cents ($5,223.38). 

See affidavit of Stienfield (Record fol. 162, pp. 75, 76,) 

- made in accordance with Secs. 702 and 1909, U. S. Revised 
Statutes, and not denied. 
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2. 


The court will examine the whole record to determine 
the amount in dispute. 

Gray vs. Blanchard, 7th Otto, 564, 565. 

Schacker vs. Ins. Co., 98 U. S., 241. 

Stinson vs. Dausman, 20 How., 461-467. 

Sampson vs. Welsh, 24 How., 207, 208. 

Benjamin vs. Dubois, 118 U. 8., 46-48. 

Street vs. Ferry, 119 U. S., 885, 386. 


3. 


The amount in dispute is the sum due at the time the 
judgment was rendered from which the appeal was taken. 
Street vs. Ferry, supra. 


4. 


The jurisdiction of this Court is not claimed because of 
any interest which has accrued since the date of the judg- 
ment appealed from, but because the principal and interest 
found to be duc at the date of the judgment of the District 
Court, were by said Court in its judgment made interest 
bearing principals, the rate of interest for each defined and 
stated,and madea part of said judgment, which principal sums 
with the interest thereon as therein directed amounted to 
$5,223.38 on the day on which the judgment of the Supreme 
Court of Arizoua was rendered in said cause. (See Rec- 
ord fol. 338, p. 15.) 


5. 


Where interest is allowed by a decree, (and we think by 
a judgment as well,) and the principal sums with the in- 


terest added exceeds the jurisdictional limit, exelusive of. 


costs, this Court has jurisdiction. 
The Rio Grande vs. Otis, 19 Wall., 178. 

Bank of the United States, vs. Daniel, 12 Peters, 82. 
The Patapsco vs. Boyd, 12 Wall., 451. 
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6. 


And especially should this be so in this case, where the 
interest is specifically claimed in the complaint. 
Olney vs. The Falcon, 17 Howard, 19. 


IT. 
1. 


This cause having been tried by the Court without a jury, 
‘a trial by jury having been expressly waived by the coun- 
sel for the respective parties,” an appeal is the proper and 
only way by which it could be brought to this Court for re- 
view. 


Stringfellow vs. Cain, 99 U.S., p. 612. 
Hecht vs. Boughton, 15 Otto., 235, 236. 
Woolf vs. Hamilton, e¢ al., 108 U. S., 15. 


2. 


The statement of facts embraced in the appeal to this 
Court sets forth all of the proceedings taken in this cause, 
and with the assignment of errors, which is part of said 
appeal, and the motion for a new trial, therein referred 
to, and the reasons given why it should have been granted, 
contain everything whigh is deemed necessary to fully ad- 
vise this Court of what the appellants deem erroneous find- 
ings of facts and conclusions of law. 

See Record, Fol. 184-154; 165-167, and 35-121. 
Stringfellow vs. Cain, supra. 


3. 


The record, showing as it does that the appellants have 
diligently and vigorously contested every step taken by the 
appellee in this case, is conclusive proof that this appeal was 
not taken for delay, but that justice might be dune. 


6 
4. 


It also appears that the District Court made special find- 
ings of fact, and conclusions of law, on all of the questions 
raised on the trial, and that after judgment rendered the 
appellants, through their counsel, promptly moved for a new 
trial, alleging errors in the findings of fact and conclusions 
of law, which, being denied, they, without delay, took an 
appeal to the Supreme Court of the Territory from the judg- 
ment rendered, and also from the order denying the new 
trial, as authorized by the statutes of Arizona. 

Compiled Lands, Arizona, of 1877, Chap. 48, Sec. 349. 


}. 


The appellants bave always denied that Whittleshoefer 
had any authority from them, or either of them, express or 
implied, to waive a notice of protest of the note in question, 
or any other note, and so Whittleshoefer testified; and, 
further, that he so informed the parties when they brought 
the note in question to him, and he wrote the waiver of 
protest on the same. Notwithstanding this denial of the 
appellants, and the testimony of Whittleshoefer, which is 
not denied, the District Court held that Whittleshoefer had 
the authority to waive notice of protest, and the Supreme 
Court of Arizona, without tinding that Whittleshoefer was 
the agent of the appellants for any such purpose, held that 
because a notice of protest, if left with him in appellants’ 
place of business, would be a good notice to them, that he 
had the right to waive notice of protest for the appellants, 
and they must be bound by his action. 

The second, third and fourth assignments of error relate 
to this finding of said Court, and we think such ruling was 
so manifestly erroneous in law that this Court is bound to 
take cognizance of the errors thus assigned. Certainly with 
such a ruling, founded on such testimony, and based on acts 
which resulted in keeping the existence of said note entirely 


7 


from the knowledge of the appellants for more than three 
years, after it otherwise would have come to their knowledge, 
during which time the endorsees became insolvent, it can- 
not be reasonably or truthfully claimed that this appeal is 
for delay. 

It is therefore respectfully submitted that the motions to 
dismiss and affirm should not be granted. 


E. M. MarBLe, 
of Counsel for the Appellants. 
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HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENIORT. 


1 Pleas in the circuit court of the United States for the 

southern district of Iowa, central division, at a term thereof 
begun and holden at the United States court-house in the city of 
Des Moines, in said district, on the third Tuesday of October, 1883, 
it being the 16th day of October, A. D. 1883. 


Present: Hon. G. W. McCrary, circuit judge. | 
Attest: E. R. MASON, Clerk. 


2 Be it remembered that heretofore, to wit, on the 28th day 

of February, 1879, Jonathan Edwards, trustee of the Equi- 
table Trust Co. of New York, by Brannan and Jayne, his solicitors, 
filed in the clerk’s office of the United States circuit court for the 
district of Iowa his bill of complaint against George L. Davenport 
et al., which said bill of complaint is in the words and figures fol- 
lowing, to wit: 


3 UNITED STATES OF AMERICA, District of Iowa: 


In the Circuit Court’of the United States for the Southern District 
of Iowa. In Equity. 7 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 

GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, SARAH G. DAVEN- 
port, Naomi L. Davenport, Kittie Davenport, Davenport Savings 
Bank, Charles E. Putnam, Josephine L. Hoge, Anna Smitham, 
Harriet V. Fitch, Anna Walch, Samuel Perry, T. W. McClelland 

& Co., S. S. Gillett, Seth Warner, B. B. Woodward, president ; 

4 The Davenport National Bank, Thomas Kehoe, John H. 

Berryhill, P. V. Newcomb, E. A. Brown, E. H. Smart, Geo. B. 
Hawley, Anna Graham, Josephine Lynch, 8S. H. Baker, James 
Thompson, W.S. Myton, N. H. Coykendall & Co., S. W.G. Ander- 
son, Mary L. D. Putnam, Putnam & Rogers, T. T. Dow, presi- 
dent; Sarah G. Davenport, guardian; Mary McKinzie, Horace 
Bradley, Julius Schutt, H. C. Wales, R. M. Abbott, Carrie Abbott, 
tharles E. Putnam, trustee; John B. Gilmer, John M. Hogan, 
First National Bank of Davenport, Defendants. 


5 To the honorable the judges of the circuit court of the United 
States for the district of Iowa: 


Jonathan Edwards, trustee, as hereinafter stated, of the city of 
New York, State of New York, and a citizen thereof, brings this his 
bill of complaint against George L. Davenport, George A. Daven- 
port, Sarah G. Davenport, Naomi L. Davenport, Kittie Davenport, 
Charles E. Putnam, Anna Smitham, Samuel Perry, T. W. McClel- 
land & Co., S. S. Gillett, Seth Warner, B. B. Woodward, president; 
John H. Berryhill, P. V. Newcomb, E. A. Brown, George B. Hawley, 
Anna Graham, Josephine Lynch, S. H. Baker, James Thompson, W. 
S. Myton, Mary L. D. Putnam, Putnam & Rogers, T. T. Dow, presi- 
dent; Sarah G. Davenport, guardian ; Julius Schutt, R. M. Abbott, 
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2 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


Carrie Abbott, Charles E. Putnam trustee ; The First National Bank 

of Davenport, and the Davenport National Bank, all of Dav- 
6 enport, in the State of Iowa; Josephine L. Hoge, of Goshen, 

New York; Harriet V. Fitch, of Rochester, in the State of 
New York; Anna Walch, of Dublin, Ireland; Thomas Kehoe, of 
Gypsum Creek, Saline county, in the State of Kansas; E. H. Smart, 
of Stuart, Adair county, in the State of Iowa; N. H. Coykendall & 
Co., of Jersey City, in the State of New Jersey; S. W. C. Anderson, 
of Hamilton, in the State of Ohio; Mary McKinzie, of Brooklyn, in 
the State of New York ; Hurace Bradley, of Scott county, in the State 
of Iowa; H. H. Wales, of Atlantic, in the State of Iowa; John B. 
Gilmer, of Coatesburg, in the State of Illinois, and John M. Hogan, 
whose residence is unknown, and Davenport Savings Bank, of Dav- 
enport, in the State of Iowa. 

And thereupon your orator complains and says that the com- 

plainant and respondents are residents and citizens of the 
7 several places above mentioned, and that the matter in con- 

troversy in this suit exceeds the sum of five hundred dollars, 
exclusive of costs. 

And your orator says that heretofore, to wit, on the Ist day of 
May, A. D., 1875, the Equitable Trust Company, a corporation or- 
ganized and existing and doing business under and by virtue of the 
laws of the State of Connecticut, loaned to the said defendants, 
George L. Davenport and George A. Davenport, on their joint appli- 
cation and request, the sum of ninety-five thousand ($95,000) dollars; 
that in consideration of said loan, as your orator is informed and 
believes, and at the same time said loan was made, to wit, on or 
about the lst day of May, A. D. 1875, at the city of Davenport, in 
the State of Iowa, the said George L. Davenport and George A. 

Davenport executed and delivered unto said Equitable Trust 
8 Company their certain coupon bonds, ninety-five in number, 

each for the sum of one thousand dollars, each bearing date 
May Ist, 1875, and each payable on the Ist day of May, A. D. 1880, 
and numbered from 5017 to 5111, both inclusive, each and all of 
which coupon bonds were and are of like tenor and effect, except as 
to the respective numbers thereof, and and the said bond numbered 
5017 is in the words and figures following, to wit: 


Unitep STatTKs OF AMERICA. 
Number 5017. $1,000. 


Real estate mortgage bond negotiated and guaranteed by the Equi- 
table Trust Company of New London, Connecticut. 


Know all men by these presents that we, Geo. L. Davenport and 
Geo. A, Davenport, of the county of Scott, State of Towa, are justly 
indebted to the Equitable Trust Company of New London, 

i) Connecticut, in the sum of one thousand dollars, lawial money 
of the United States, which sum we premise to pay to the 

not yan Trust Company er to the registered holder hereaf, or, if 
not registered, to bearer, on the first day of May, A, D. 1880, together 
with interest thereon from and after date hereof, at the rate of seven 


we. @ 
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per cent. per annum, at the office of the Equitable Trust Company, 
in the city of New York, on the first days of May and November, in 
each year, on presentation and surrender of the annexed interest 
coupons as they shall severally become due, as provided herein, and 
at the rate of ten per cent. thereon, after default of payment of the 
principal: hereof. 

This bond shall pass by delivery or by transfer on the books of 
the company in-the city of New York. 

No transfer, except on the books of the company, shall be valid 

unless the last transfer shall have been to bearer. 
10 This bond shall be subject to registration or transferable to 
bearer at the option of any lawful holder thereof. 

This bond shall not be negotiable until guaranteed by the Equi- 
table Trust Company under its seal. 

It is hereby expressly agreed that if default be made in the payment 
of any oneof the installments of interest aforesaid at the time and place 
aforesaid when and where the same shall become due and payable, 
and such default shall continue for thirty days after such instal]- 
ment becomes due and payable as aforesaid, then and in that event 
the said principal sum of one thousand dollars shall, at.the election 
of the legal holder hereof, at once become due and payable, anything 
hereinbefore contained to the contrary notwithstanding, such elec- 
tion to be made at any time after the expiration of said thirty days 

~ without notice. 

11 It is further expressly agreed that if at any time until the 
principal shall be fully paid the premises made security for 
this bond or any porticn thereof shall be sold for any tax or assess- 
ment whatsoever, or the undersigned shall fail to keep the said 
premises insured to the amount of $40,000, and the insurance poli- 
cies properly assigned to Jonathan Edwards, trustee, then and in 
that event the said principal sum of one thousand dollars shall, at 
the election of the legal holder hereof, become due and payable, any- 
thing hereinbefore contained to the contrary notwithstanding. 

In witness whereof we have hereunto affixed our hands and seals, 
at Davenport, this lst day of May, A. D. 1875. 

GEO. L. DAVENPORT. [L.s. 
GEO. A. DAVENPORT. [1.s. 


For value received the Equitable Trust Company hereby 
12 guarantees the payment of the principal and interest of the 
above bond according to the terms thereof. 
[sear] EQUITABLE TRUST COMPANY, 
3y 

This bond is one of 8 bonds, amounting in the aggregate to ninety 
five thousand dollars, given for an actual loan of money made by 
the Equitable Trust Company te Geo. LE. and Geo. A, Davenport and 
scoured by a mortgage fYom Geo, L. and Geo. A. Davenpert to 
Jonathan Kdwarda, tras, of New York, duly recorded, and convey: 
ing property situated in the town of Davenport, county of Scott, and 
State of Iowa, valued at not less than one hundred and ninety-three 
thousand dollars. 
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And your orator further represents and shows unto your honors 

that to each of said bonds were attached ten interest warrants, 

13 notes, or coupons, numbered from one to ten, inclusive, 

and each representing a semi-annual, instalment of interest 

at the rate of seven per cent. per annum upon the bond to which 

it was attached, each and all of which interest warrants or cou- 

pons were of like effect and tenor and identical, except as to the 

number upon each and the respective dates of maturity; that cou- 

pon number 7, attached to said bond numbered 5017, was and is in 
the words and figures following, to wit: 


“ $35. DaveEnpoRT, May 1st, 1875. $35. 


“Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the Ist day of November, 1878, thirty-five 
dollars, without grace and with interest at the rate of ten per cent. 
after default, being the instalment due on that day upon real estate 

mortgage bond of even date herewith for one thousand dollars. 


14 “No. 5017. Coupon No. 7. : 
“GEO. L. DAVENPORT. 
“GEO. A. DAVENPORT.” 


That said interest warrants or coupons attached to said bonds are 
by their terms made payable, respectively, at the dates following, to 
wit: 

The coupons numbered 1 on the Ist day of November, A. D. 1875. 

The coupons numbered 2 on the 1st day of May, A. D. 1876. 

The coupons numbered 3 on the Ist day of November, A. D. 1876. 

The coupons numbered 4 on the Ist day of May, A. D. 1877. 

The coupons numbered 5 on the 1st day of November, A. I). 1877. 

The coupons numbered 6 on the Ist day of May, A. D. 1878. 

The coupons numbered 7 on the Ist day of November, A. D. 1878. 

The coupons numbered 8 on the Ist day of May, A. D. 1879. 

The “i ea numbered 9 on the Ist day of November, A. D. 1879; 

an 
15 The coupons numbered 10 on the Ist day of May, A. D. 
1880, the last-mentioned date being also the date of the ma- 
turity of each of said bonds, and each of said interest warrants or 
coupons by its terms bears interest at the rate of ten per cent. per 
annum from and after the maturity thereof. 

That each an every of said bonds and coupons was and is payable 
: - office of the Equitable Trust Company in the city of New 

ork. 

And your orator further represents and shows that the better to 
secure the payment of the said bonds and the coupons attached 
thereto and the principal and interest thereby promised to be paid 
according to the terms thereof, the said George L. Davenport and 
George A. Davenport, and Sarah G. Davenport, wife of the said 
George L. Davenport, did, at the same time with the execution of 

the said bonds, to wit, on or about the Ist day of May, A. D. 
16 1875, execute and deliver unto your orator, as trustee, for the 
benefit of the holders of the said bonds and coupons, their 
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certain mortgage, bearing date even with said bonds, by which they 
mortgaged to plaintiff, as trustee as aforesaid, certain lands and real 
estate situate in the city of Davenport, county of Scott, and State of 
Iowa, and described as follows, to wit: The south half of block No. 
fifty-nine (59); lot one (1), in block No. forty-one (41), except the east 
twenty-three feet of the south sixty feet thereof; the west forty feet 
_ of the south half of lot nine (9), in block No. forty-one (41), and lot 

No. ten (10), in block No. forty-one (41). 
Also all right, title, and interest in and to the west twenty (20) 
feet of the north half of lot No. nine (9), in block No. forty-one (41), 
all being in Antoine Le Claire’s Additions to the city of Dav- 

17 enport, in said county and State. 

Your orator further shows unto your honors that, as he is 
informed and believes, said mortgage was duly acknowledged and 
delivered and recorded in the office of the recorder of Scott county 
aforesaid on the 28th day of June, A. D. 1875, in Book Y of Mort- 
gages, on page 114 thereof; a copy of said mortgage, together with 
certain schedules attached to said mortgage, therein referred to and 
therein designated as Schedule A, Schedule B, and Schedule C, is 
hereto annexed, marked Exhibit “A,” which said copy and the said 
schedules your orator prays may be taken and considered as part of 
this his bill of complaint. 

Your orator further represents and shows unto your honors that 
in each and every of said bonds it is provided and expressly 
18 agreed that if default shall be made in the payment of 
any one of the instalments of interest and such default should 
continue for thirty days, then and in that event the principal sum 
secured by any of said bonds the interest upon which is in arrears 
for that length of time should, at the election of the legal holders 
thereof, at once become due and payable without notice. 
And your orator further represents and shows that it is further 
»yrovided and expressly agreed in each and every of said bonds that 
if the premises made security for such bond or any portion thereof 
should be sold for any tax or assessment whatever, then and in that 
event the principal sum secured by said bond should, at the election 
of the legal holder thereof, become due and payable. 

And your orator further represents that by the terms of 
19 said mortgage it was stipulated and expressly agreed that if 

default should be made in anv one of the instalments of in- 

terest at the time and place specified in said bonds and coupons; 
or if the parties of the first part therein, meaning the said George L. 
and the said George A. Davenport, shall fail to perform, fulfill, and 
wep all and singular the covenants, conditions, stipulations, and 
agreéyents in said bonds or in said mortgage contained, or shall 
suffer said mortgaged premises or any part thereof to be sold for any 
tax or assessment whatever, then the said principal sum of ninety-five 
thousand dollars and all arrearages of interest should, at the option 
of the legal holder or holders of said bonds, become due and payable 
and might be collected at any time after ten days’ notice; 

20 and, further, that the said party of the second part—that is, 
your orator — should, upon demand of any holder of any one 
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or more of said bonds, proceed to foreclose the said mortgage in 
some court of competent jurisdiction. : 

And your orator avers and charges that no part of the several 
instalments of interest which, by the terms of the said interest war- 
rants or coupons, become due and payable on the Ist day of Novem- 
ber, A. D. 1877, on the 1st day of May, A. D. 1878, and on the Ist 
day of November, A. D. 1878, have been paid, but default has been 
made in the payment of each and all of the said several instalments 
of interest and such default has continued from the time the said 
several instalments of interest became due and payable up to the 
bringing of this suit, a period of more than thirty days. 

And your orator further says that he is informed and believes 

that the said defendants, George L. Davenport and George A. 
21 Davenport, have failed to pay certain taxes and assessments 

levied and assessed upon certain of said mortgaged property, 
to wit, upon lot No. one (1) and upon lot No. ten (10), both in block 
No. forty-one (41), in said city of Davenport, but permitted and suf- 
fered the taxes and assessments levied for the year A. D. 1877 upon 
said two lots for State and county purposes to become delinquent, in 
consequence whereof the said two lots were, in the month of October, 
1878, upon the day designated by law for the sale of property for 
such delinquent taxes, sold by the collector of State and county 
taxes for the said county of Scott; and your orator says that he had 
no knowledge or information that the said property was advertised 
for sale for delinquent taxes until after it had been so sold; that the 

said two lots not having been redeemed from said tax sale by 
22 the said George L. Davenport or the said George A. Daven- 

port, or by any other person for them or in their behalf, and 
there being no likelihood that such redemption would be made by 
them, your orator, for the purpose of protecting the security intended 
to be afforded by said mortgage, which has become impaired and 
was materially endamaged by said tax sale, on the 8rd day of De- 
cember, A. D. 1878, obtained from the purchasers of said lots at said 
tax sale assignments of their certificates of purchase, the amounts 
paid to such purchasers for their said certificates of purchase being, 
as your orator is informed and believes, the amount which would be 
required to redeem said lots from said tax sale and no more, such 
amounts being as follows: For the certificate of purchase of said lot 
one the sum of one hundred and twenty-four 7%, dollars, and for 

the certificate of purchase of said lot No. ten the sum of four 
23 hundred and three & 5°, dollars; and your orator says that 

said certificates were purchased in the interest and for the 
benefit.of the holders of said bonds, and were assigned to and are 
held by your orator for the benefit and protection of such holders 
and the preservation of their said mortgage security. 

Your orator further represents and shows that more than thirty 
days after said default inthe payment of interest, and more than ten 
days after a part of said premises had been sold for taxes and assess- 
ments as aforesaid, the holders of seventy-five of said bonds having 
elected to declare the principal of the same and all arrearages of in- 
terest due and payable, at once gave notice of such election to your 
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orator, and made demand upon him to proceed to foreclose the 

mortgage aforesaid, and that a similar demand was made 
24 upon him by the said Equitable Trust Company, the holder 

of the said matured interest warrants or coupons, said com- 
pany being also interested in all of said ninety-five bonds, as guaran- 
tor of the payment of the same; and your orator, as the trustee and 
agent of the holders of the other twenty of said bonds and of the 
holders of said seventy-five bonds, thereupon in their behalf elected 
to call the principal of the same due and payable, and accordingly, 
by the terms of said bonds and said mortgage, the said principal sum 
secured thereby became and is due and payable and are still due 
and unpaid. | 

And your orator, states upon information and belief, that on the 
10th day of December, A. D. 1878, written notice of such election 
was duly served on the said defendants, George L. Davenport and 
George A. Davenport. 

And your orator further shows that it was further in said 
25 mortgage provided and mortgagors expressly covenanted and 
agreed that they would well and truly pay the principal sums 
of money, with the interest thereon, man a in “et several bonds 
and coupons, and perform, fulfill, and keep all the covenants, con- 
ditions, stipulations, and agreements therein contained, according to 
the tenor and effect, true intent and meaning, thereof, and that in 
any proceeding to foreclose there should be recovered, in addition 
to principal, interest, and ordinary costs, a reasonable attorney’s fee, 
not exceeding five per cent. for the collection thereof; and your orator 
shows that by reason of the said default in the payment of said in- 
terest warrants and coupons, and of a sale for taxes of a portion of 
said mortgaged premises, and by reason of the election aforesaid, 
there is now due and owing to your orator, as trustee as afore- 
26 said, from the said defendants, George L. Davenport and 
George A. Davenport, the sum of five hundred and twenty- 
seven ;5%, dollars, with ten per cent. interest thereon from December 
3rd, A. D. 1878, being the amount advanced and necessarily ex- 
pended at that date to purchase and procure from the purchasers at 
tax sale hereinbefore mentioned their certificates of purchase at said 
sale of said lots numbers one (1) and ten (10); also, as principal on 
the foot of said mortgage, the sum of ninety-five thousand dollars, 
together with the interest that has accrued since the Ist day of May, 
A. D. 1877, and interest at the rate of ten per cent. per annum upon 
all interest in arrears, the ordinary taxable costs; and, inasmuch as 
your orator has been compelled to employ an attorney or solicitor 
for the purpose of bringing and prosecuting this suit, he is entitled 
to recover of the said defendants, as provided in said mort- 
27 gage, a reasonable attorney or solicitor’s fee, to wit, not exceed- 
ing five per cent. on the amount found to be due and owing 

on said bonds and the interest accruing thereon. 

And your orator further represents and shows that, as he is in- 
formed and believes, the defendants, Naomi L. Davenport, Kittie 
Davenport, The Davenport Savings Bank, Charles E. Putnam, 
Josephine L. Hoge, Anna Smitham, Harriet V. Fitch, Anna Walch, 
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Samuel Perry, T. W. McClelland & Co., 8.8. Gillett, Seth Warner, | 
B. B. Woodward, president ; The Davenport National Bank, A. I. 
Preston, Thomas Kehoe, John H. Berryhill, P. V. Newcomb, EF. A. 
Brown, James Quinn, BE. H. Smart, Geo. B. Hawley, Anna Graham, 
Josephine Lyneh, 8S. H. Baker, James Thompson, W. 8. Myton, N. 
Hi. Coykendall & Co, 8 M,C. Anderson, Mary LE. D. Putnam, Put- 
nam & Rogers, TT. Dow, president; The First National Bank of 
Davenport, Towa, Mary MeKingie, Horace Bradley, Julius 
YS Selutt, EC. Wales, ROM. Abbott, Carrie Abbott, Charles 8. 
Pitan, trustee: Jola Bo Giver, Joho Mo Hogan, Sarah @, 
Davenport, waandian af Geagge a, Davenport, or some of Chen, have 
er eh to Rave BONO OREATO OP Tatepoet fa eae TIDAL POT ISOS 
OP TA ROTO PURE Eereat) ar sate Tha oP Aer Dien Tet Che aie, 
Wit TRARY eivet eetate, Tatenast, or Ton extehe on belad® ot sated hast 
ned tofordante, oar an bohall af any oe olthier of them, your 
CHOY RODS EAE YOR estat epigglnatiod fier Che rk lige eave poet 
TAN) wt Vuh LAL LLL WA QARY WY de eto tinate aid JOP 
Tie Terr of ead Moa 
Veli eitiar Ran er Papimooiite HAE Ye Agaal prooeodiitave lave 
YOON HAR Rae He at oodidd ot mated Pavade ae Ee ANNE TH 
VOYRRL LUNN ENR RACE RAP AR ATTN AAR Rab Te pH aN 
WE ARAL AP WANE ATA PAYNAYA PANE 
yh Nd RAR, AR VNR ARIRAR CAN, ALR RA ARRAY 
VRE VAL RAS PARRA ROR FAL ER ARRAN CRE, UN HRAEHORRE a 
VAD RARER ALR ARR CQRURARO ARE RATA, Re A EQ tad 
WE ER ORREE BR CRT ERR RRA ARR EN AL TRH HE ER 
WAN, ARR ARR, ARE POERCE AMATONR Fa BAKE AE AR BRQRAD EO 
RATAN Ad EA tatty ated wed Raped ard abhdowdd and Eat apr 
w Baal OADAY AP PAA CAMRO AH BECORRE BAA be fake af wal & 
CRE VOD RATAN, AR EORAEOD Bae ARATORANE A Ee Rad al said Bands ane 
WARE RARE (AN HERE He@ed as ANE RD PELREUPAT ANE Rerdeweand deee aR ta 
became are before that (rae, with proper exchange ea New VYook, 
sationtars’ Res, and Ry advances made ar whieh befwe that tne 
may be made for relieuing said mortgaged premises fram dotiaquent 
taxes or tax sales, fr Tasurance or otherwise in this behalf) and 
that the said defendants, George L, Davenport and George A. 
SU Davenport, may be deoreed to pay to vour orator, as trustee 
as aforesaid, the amount that may be so found to be due to 
your orator as such trustee; that such decree operate or have the 
offeet of a judgment, according to the practice of this honorable 
coun, for the amount so found due and that the said mortgaged 
—— or so much thereof as may be necessary may be deereed to 
© sold, according to the usual practice of this court, and that the 
money aneing from such sale may be applied ta the order follow: 
Hg, V2, to Uke payment of the costs of said sale and of this suits 
hext ta the retadbursement of this tastes Rr moneys advanced 
or account of delinguent taxes chargeable on said morigaged 
premises, or for the redemption or otherwise relieving said prem: 
ises from tax sales, or for moneys advanced for insurance; next 
for the amount and adjudged to be a reasonable attorney's 
3] fee, and afterwards for the satisfaction of the amount adjudged 
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and decreed to be due and owing to vour orator, as trustee as 
aforesaid, on said bonds and coupons, according to their tenor and 
effect and the tenor and effect of said mortgage or trust deed; and in 
case the said mortgaged premises shall not sell for sufficient to satisfy 
suid decree and the amount thereby adjudged to be due and owing 
to your orator, as trustee as aforesaid, and costs as aforesaid, that the 
residue or deficit may be levied and colleeted of any other property 
of said defendants, George L. Davenport and George A. Davenport, 
Whieh may be found subject to executions that fron and after the 
sale of said nroprigaged promises under the deerve of foreclosure to be 
Pondered Uherein all ehuina, eight Ge, or taterest therein of the de: 
Hordiaits to Uis sait ad aveh of (hem aay be deereed to be 
wy Howowor Darra aie fadoetowod) and Chat ff he pron bees se sold 
AND Hot Pectoored: ta Eo aaaaer aed Wwielbin ve Lave wuts 
Vad aied provided Oy Ele statites ot dhe State of Towa the panohaser 
OP PUWOTAOHS AE KET Bates When svel Ere Ay daderuption Will haw 
OXPTNAT, Haves Wivetod Ee AWEORY ald aoooeiig fo Ele prwetion of 
LAYS AON, POY hooeds @imoeutod dite TN ee Elem Adige bo 
WAY OY Ted Eve pAQARLY BO AY Aiea em Toi pak: Ab seh 
BANOS, ANT EAE FE ADO ATT ET Set Adee Ade Ot 
Ve Ove arta AY EA AR he ae ke matae Weak aed ate 
DANNY WO RAT BANU RD AN PARANA RNG, AQAA CROPLAND NESE, UNO CO 
VANE AY ROR BARA A SYNOD ASAE AP CRASSA ENS AN 
RARER AT EAR RAE AE RARE PARRY HW LALLA AT EAR PRY 
WRAL FA ROA WARS BRAT, A FAR eH At EAR RAO OR 
WY RONDA HRT AERA EA EAR TT RAD RAE ERNE 
Lad Yad ANAND PARTE FAH Re BAY Aare aed abet and 

RANRIAD HARADA ERE EQRRARY AE A QA BRAY FRR 
Ah RA BE phe WARD Hadas FL VHANE WAH VAD AVAKAD FRO WARE 
OP NARA HO De BHAT ALLE AL ERA CARNE ARR RAD dar neal, daveoded 
ter Ue saied Getraeaby Qoagge bo Davenparg Qearge <A. Daren 
Paral Ge. Davenpars, Naomil. Davenpard, Kittle Davenparg, Sarah 
K. Davenport, gaantian af George <\. Daveaport: The Davenport 
Savings Bank, Chartes EL Patan, Josephine Lo Hoge, Anna Shit 
ham, Harriet VO Pitch, Anna Waleh, Samuel Perey, TR Wy MeCtel- 
land & Ca, SS Gillett, Seth Warner, BB Woodward, president; 
The Davenport National Bank, A. lL Preston, ‘Thomas Kehoo, John 
HL. Borrvhill, Patience Vo Neweomb, EO AL Brown, James Quinn, 
K. LH. Smart, George BL Hawley, Anna Graham, Josephine 
3 Lyuch, SH. Baker, James Thompson, WLS. Myton, \ i, 
Covkondall & Co, S Me. Anderson, Mary L. D. Patnan, 
Pathan & Rogers, T.'T. Dow, presidents The Pivst National Bank of 
Davenport, Towa, Marvy MeRinaie, Horace Bradley, Julius Schutt, 
HG, Wales R. WE. Abbott, Carrie Lbbot, Charles B. Pataana, trastee: 
Johu B Gilmer John My Hogan, therein and thereby conmanding 
thom and each of them, at the proper time and under the proper 
penaliy, both to be named thereia, to be and appear tn this hones 
able court, and then and there to answer all and singular the matters 
and things hereinbefore stated and charged ; and, further, to stand to, 
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perform, and abide such further order, direction, and decree herein 


as to this honorable court may seem meet, 
And your orator, as in duty bound, will a. pray. 
(S’g"d) BRANNAN & JAYNE, 
Sol’rs for Complainant. 
(S’g’d) WM. T. BRANNAN, 
Of Counsel. 


30 UniTep States OF AMERICA, i 
Southern District of New York, : 


Jonathan Edwards, being duly sworn, says that he is the com- 
plainant in the foregoing bill named and has read the same and 
knows the contents thereof, and that the said bill is true of his own 
knowledge, except as to those matters therein stated to be alleged 


on information and belief, and as to those he believes it to be true. 
JONATHAN EDWARDS. 


(Signed) 
Sworn to before me this 20th day of February, 1879. 
[SEAL. | (S’g’d) PATRICK HOGAN, 


Notary Public for Kings County. 
Certificate filed in New York county clerk’s office. 


36 This indenture, made this first day of May, in the year 

eighteen hundred and seventy-five, between George L. Daven- 
port and Sarah G. Davenport, his wife, and George A. Davenport, 
unmarried, of the city of Davenport, in the county — Scott, State of 
Towa, of the first part, and Jonathan Edwards, of the city of New 
York, trustee, of the second part, witnesseth: 

That whereas George I. Davenport and George A. Davenport 
are justly indebted to the Equitable Trust Company of New London, 
Connecticut, in the sum of ninety-five thousand ($95,000) dollars, 
for borrowed money, evidenced by ninety-five coupon bonds, each 
for the principal sum of one thousand dollars and numbered from 
5,017 to 5,111, both inclusive, bearing date of May Ist, eighteen 

hundred and seventy-five, and payable five (5) years after 
37 date thereof, with interest at the rate of seven per cent. per 

annum, payable semi-annually, which bonds, with the interest 
coupons thereto annexed, were executed by the said George L. 
Davenport and George A. Davenport to the said Equitable Trust 
Company, and are payable at its office in the city of New York: 

Now, therefore, the said party of the first part, in consideration of 
the said loan and to secure the payment of the said several bonds 
and interest coupons, and also to secure the faithful performance of 
all the covenants, conditions, stipulations, and agreements contained 
in said bonds or hereinafter contained, have granted, bargained, 
and sold, and by these presents do grant, bargain, sell, convey, and 
confirm, unto the said party of the second part, his successor or suc- 

cessors and assigns, all the certain lots, pieces, or parcels of 
38 land in the county of Scott and State of Iowa known and 


described as follows, to wit: 
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The south half of block No. fifty-nine (59); lot No. one (1), block 
No, forty-one (41), except the east wenty-three (23) feet of the south 
sixty (60) feet; the west forty (40) feet of the south sixty feet of lot 
nine (9), block No. forty-one (41), and lot No. ten (10), block No. 
forty-one (41); also all mght, title, and interest to the west twenty 
(20) feet of the north half of lot No. nine (9), block No. forty-one 
(41), all being in Antoine Le Clare’s Additions to the city of Daven- 
port, in said county and State. 

The apportionment of loan, marked Schedule “A,” the agreement, 
inarked Schedule “ B,” and power of attorney, marked Schedule “C,” 
hereto annexed are hereby referred to and made part of this mort- 

gage; together with all the privileges and appurtenances 
o9 thereto belonging or in anywise appertaining, and all the 

estate, right, title, and interest of the said party of the first 
part in and to the same and every part and parcel thereof : 

To have and to hold the above-described premises, with the ap- 
purtenances, unto the said party of the second part, his successors 
and assigns, forever, in trust: for the said Equitable Trust Company : 
Provided always, and these presents are upon this express condition, 
That if the said party of the first part, their heirs, executors, or ad- 
ministrators, shall well and truly pay to the said Equitable Trust 
Company the full amount of said principal sum of ninety-five thou- 
sand dollars, with all the interest thereon, at the several times and 
in the manner specified in the several bonds and interest coupons, 

and shall well and truly perform, fulfill, and keep all. and 
40 singular the covenants, conditions, stipulations, and agree- 

ments contained in said bonds or herein contained on their 
part and behalf to be done, performed, and kept, then these presents 
and all the estate hereby created shall cease and be void ; otherwise 
to be and remain in full force. 

And said party of the first part, for themselves, heirs, executors, 
administrators, and assigns, hereby covenant and agree to and with 
the said party of the second part, his successors and assigns, that the 
title to the above-granted premises is free, clear, and unencumbered ; 
that they — lawfully seized of the premises aforesaid as of a sure and 
indefeasible estate of inheritance in fee simple, and that they will 
warrant and forever defend the same against all claims whatsoever. 

And, further, that they will well and truly pay the principal 

41 sum of money, with the interest thereon, mentioned in said 

several bonds and interest coupons, and perform, fulfill, and 

keep all the covenants, conditions, stipulations, and agreements 

therein contained according to the tenor and effect, true intent, and 
meaning thereof. 

And, further, that in case of a failure to insure or keep insured 
the buildings on said premises in the manner specified in said bonds 
the said party of the second part or his successors in trust, at his or 
their option, may affect such insurance in his or their own name or 
names or otherwise, and the premium money paid therefor shall be 
a charge upon said premises, and shall be, and is hereby, declared to 
be secured by this instrument in the same manner as the said prin- 
cipal sum and interest above mentioned are secured. 
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42 And said premium money so paid may at any time after 
they payment thereat be callectod, by suit or otherwise, from 
said party of the first part: by said) party of the second part or his 
strocessors, With Hnterest, at the rate of ten per cent, per aan Prony 
the time the same shall be advanced, with reasonable attormey's 
fees for collection and without relief from appraisement laws, 

And it is hereby expressly agreed between the said party of the 
first part and the said party of the second part that, if dehiult: be 
made in the payment of any one of the installments of interest 
aforesaid at the time and place specified in said bonds or coupons, 
or if the said party of the first part shall fail to perform, 
fulfill, and keep all and singular the covenants, conditions, 

stipulations, and agreements in said bonds or herein con- 
43 tained, or if said party of the first part shall suffer said prem- 
ises or any part thereof to be sold for any tax or assessment 
whatever, or shall do or permit to be done to, in, or about said 
premises or any part thereof anything that may in anywise impair, 
weaken, or diminish the security intended to be affected under and 
by this instrument, or in case there exists any claim, lien, or incum- 
brance upon the premises above described that is prior to this deed, 
then and in either such case the said principal sum of ninety-five 
thousand dollars and all arrearages of interest shall, at the option of 
the legal holder or holders of all of said bonds, become due and pay- 
able, or if default be made in the payment of said principal sum at 
maturity, then, at the option of the legal holder of any of said 
4 bonds or interest coupons, the said sum of ninety-five thou- 
sand dollars and all arrearages of interest shall become due 
and payable, and in either case the amount due may be collected 
at any Hime after ten days’ notice without relief from valuation or 
—— laws. 

And upen any such defialt and ten days’ notice as aforesaid the 
said party of the second part or his successor or successors shall, 
upon the demand of the holder or holders of the bonds or taterest 
coupons as aforesaid, proceed in his or their name or names to fore- 
close this mortgage in some court of competent jurisdiction, and 
shall recover, in addition to principal, interest, and ordinary costs, 
a reasonable attorney’s fee, not exceeding five per cent., for the col- 
lection thereof, all to be collected without relief from valuation or 

appraisement laws. 


45 And it is further agreed by and between the parties afore- _ 


said that in case of the death, absence from the United States, 
inability, or refusal to act of said party of the second part at any 
time when his action under the foregoing powers and trusts may be 
required, then Henry R. Bond, of New London, Connecticut, shall 
be, and is hereby, appointed and made successor to said party of the 
second part in said trusts, with like powers and authority, and the 
title to said premises shall thereupon become vested in such suc- 
cessor in trust for the purposes aforesaid. 
And in case of the death, absence from the United States, inability, 
or refusal to act of the said party of the second part and the said 
Henry R. Bond at any time when action under the foregoing 


AO A IO 0s cree, 
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powers and trusts may be required, then James Grant, of Davenport, 
Towa, shall be, and hereby is, appointed and made successor 
46 to said party of the second part and suid Henry R. Bond 
under this deed, with like powers and authority, and the title 
to said promises shall thereupon become vested in said last-named 
strecessor in trust for the uses and purposes aforesaid, 
In testimony whereof the said party of the first part have here- 
unto set their hands and seals this twenty-fifth day of June, A. D. 
1875. 


(Signed) GEORGE L. DAVENPORT. [ska 
SARAH G. DAVENPORT. SEAL, | 
GEO. A. DAVENPORT. SEAL, 

STATE OF Iowa, Ls: 

County of Scott, City of Davenport, 


I, Louis A. Le Claire, a notary public in and for the county and 
State aforesaid and residing in said county, do hereby certify that 
George L. Davenport, Sarah G. Davenport, and George A. 
47 Davenport, are personally known to me to be the real persons 
whose names are subscribed to the foregoing instrument as 
having executed the same, appeared before me this day in person, 
and they acknowledged that they signed, sealed, and delivered the 
said instrument of writing as their free and voluntary act for the 
uses and purposes therein set forth. 
Given under my hand and notarial seal this 25th day of June, A. 
D. 1875. 
[ Louis A. Le Claire, Notarial Seal, Scott Co., Towa. ] 
LOUIS A. Le CLAIRE, 
Notary Pudlic. 
Scrypunn SAY” 
Apportionment af $95,000.00, Loan ef the Kyuitale Thust Company to 
Creonye L. and George A. Davenport on the Mortgaged Property Accord: 
ing to the Appratsement, 


— ee + 


— — - ed ee en ewe ae 


TA ppraise- | Apportion- 


48 Description. ment. | ment. 
West half of south half block 59 and buildings... 2-2... -.| $65,290 $31,000 
East half of south half block 59 —_. sseiisiainetila adi atti 50,000 25,000 
Part of lot 9, block 41, and buildings .....-. -.-. -2.. -------- 10,000 5,000 
Lot 1, block 41, and buildings. .__- POTe ee Sees 25,000 12,500 
Lot 10, block 41, and buildings .-.. --.... ~~. 22-2. ---- 43,000 21,500 
SE cicadas wisi waked iaecindiabllle ‘ha: it: Wiaanit on canada linge acpi ae $95,000 


SCHEDULE “ B.” 


Agreement. 


The annexed mortgage is made under and upon the following 
express conditions and agreements, to wit: That the apportionment 
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of loan and mortgaged property shall be in accordance with the 
separate appraisements thereof as above stated, and any purchaser 
or subsequent mortgagee of any of said lots or tracts shall take 
same subject to the payment and discharge at maturity of the prior 

lien hereby created for only the proportionate amount of said 
49 loan above specified and set opposite each of said tracts, and 

this mortgage is further made subject to the reserved right of 
said George A. Davenport to make leases of parts of said premises 
of same character as others now thereon, which shall be confirmed 
by said second party; and it is further agreed that the power of at- 
torney given to Chas. E. Putnam, Esq., a copy of which is hereto 
annexed, marked Schedule “C,” is intended to constitute part of the 
security for this loan, and the same shall therefore be irrevocable 
during the lifetime of this mortgage. 


SCHEDULE “(C,” 
Copy of Power of Attorney. 


‘Know all men by these presents that we, George L. Davenport 
and George A. Davenport, of the county of Scott and State of Iowa, 
do, by these presents, make, constitute, and appoint Charles E. Put- 

nam, of said county and State, our and each of our true and 
50 lawful attorney, for us and each of us and in our place and 

stead to manage, take charge of, and exercise general control 
and supervision of our lands, tenements, and hereditaments 1n said 
county of Scott, State of Iowa, and elsewhere; to loan or borrow 
money, and make sales, and to enter into contracts for the convey- 
ance or mortgage of any of our said real and personal estate; to 
demand, sue for, collect, and give acquittances for all sums of money, 
debts, notes, and mortgages and demands whatsoever which are or 
shall be due, owing, or belonging to us or either of us, and to release 
all mortgages or other liens of record; to lease all or any part of 
our said lots or lands and tenements for such rents and terms and 
under such conditions as he may deem best, and to execute leases 
therefor, and to demand, collect, and receive all such rents and arrears 

of rent as now are or may hereafter be due or owing to us or 
51 either of us from our respectice tenants, and to give receipts 

therefor; to receive all dividends which are or shall be 
standing in our respective names in any corporation; to receipt 
therefor, and to sell, transfer, and assign all such stocks; to effect in- 
surance on any of our said buildings for such amounts, in such 
companies, and on such terms as to our said attorney shall seem 
meet and proper; to make or cause to be made all necessary repairs 
on any of our said tenements and buildings, and in case of loss by 
fire to cause the same to be rebuilt, and to make, enter into, and to 
execute all necessary contracts therefor; to pay all taxes of every 
kind and description, and to redeem from tax sale any of our said 
real estate; to adjust and pay all accounts, notes, and mortgages 
and all interest due or to become due thereon, and to make settle- 
ments of all claims against us or either of us, or to com promise, con- 
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test, or adjudicate the same, as to our said attorney shall 
52 seem meet and proper, and in general to do all acts and 

things which he may consider necessary or beneficial con- 
nected with our business, property, or interests, and deliver all 
vouchers, contracts, bonds, hilacinen or other instruments neces- 
sary and er therefor— 

Giving and granting unto your said attorney full power and au- 
thority to do and perform all and every act and thing whatsoever 
required and necessary to be done in or about the premises as fully 
as we or either of us might or could do if personally present, and 
we and each of us hereby ratify and confirm all our said attorney 
may lawfully do in the premises by virtue hereof. 

Witness our hands this 5th day of May, 1875. 

(Signed) GEO. L. DAVENPORT. 
. GEO. A. DAVENPORT. 


STATE OF Iowa, \ 
Scott County, 
53 Be it remembered that on this 5th day of June, A. D. 1875, 


before the undersigned, a notary public in and for said county 
and State, personally appeared George L. Davenport and George A. 
Davenport, to me personally known to be the identical persons 
whose names are affixed to the foregoing power of attorney, and 
acknowledged the said instrument to be their voluntary act and 
deed for the purposes therein set forth. | 
Witness my hand and notarial seal the day and year last above 
written. 
[Louis A. Le Claire, Notarial Seal, Scott County, Lowa. ] 


LOUIS A. Le CLAIRE, 
Notary Public. 


(Endorsed:) Eq. No. 1480. U. S. circuit court, district of Iowa. 
Jonathan Edwards, trustee, vs. Geo. L. Davenport et al., def’ts. 
Filed Feb. 28, 1879. E.R. Mason,c’k. Brannan & Jayne, comp’t’s 
solicitors, Muscatine, Iowa. 


54 And on the 28th day of February, 1879, a subpeena in 

chancery was issued out of the clerk’s office in said cause, 
which said subpoena, together with the marshal’s return of service 
thereon, was filed in said cause on the 7th day of April, 1879, in 
the words and figures following, to wit: 


D0 OFFICE oF U. S. MARSHAL, 
Des Moines, Iowa, March 10th, 1879. 


I hereby appoint R. P. Harris my lawful deputy; to serve the 
annexed writ of ch’y s’p’a on E. H. Smart & H. C. Wales. 
(Signed) J. W. CHAPMAN, 
U.S. Marshal, District of Iowa. 
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Return. 


I have served the annexed writ as follows: 

On E. H. Smart, at Stuart, Iowa, March 11th, 1879, by delivering 
a true copy thereof to Alex. Smart, her husband and an adult mem- 
ber of her family, at her usual place of residence, she not being 


found. 
On H.C. Wales, on the 12th day of March, 1879, by delivering 


to him a true copy thereof at Atlantic, Iowa. 
(Signed) J. W. CHAPMAN, 
U. S. Marshal. 


By R. P. HARRIS, 
Special Deputy. 


I, , do on oath state that I have actually performed the 
service as stated in the foregoing return. 


56 Subscribed and sworn to by before me this — 
day of , A. D. 187-. 


This writ came into my hands for service on the 1st day of March, 
1879, and I served the same on the within-named George L. Daven- 
port, George A. Davenport, Sarah G. Davenport, Naomi L. Daven- 
port, Kittie Davenport, Charles E. Putnam, Samuel Perry, S.S. Gil- 
lett, Seth Warner, P. V. Newcomb, James Thompson ; T. T. Dow, 
president; Sarah G. Davenport, guardian; Julius Schutt, R. M. 
Abbott, and Charles Putnam, trustee, personally by delivering a true 
copy to each of them at Davenport, Iowa, on the 3rd day of March, 
1879; on E. A. Brown, at Davenport; Horace Bradley, at his residence, 
6 miles northeast of Davenport; George B. Hawley, at his residence, 
8 miles east of Davenport, personally by delivering a true copy 

thereof to each of them on the 4th day of March, 1879; on B. 
57 B. Woodward, pres’t, personally, at Davenport; S. H. Baker 

personally, at his residence, 12 miles west of Davenport, by 
delivering a true copy to each of them on the 5th day of March, 
1879; on the Davenport Savings Bank by delivering a true copy to 
R. Smetham, cashier of said bank ; on Anna Smetham by delivering 
a true copy to R. Smetham, her husband, an adult member of her 
family, at her usual place of abode, in Davenport, she not found ; on 
T. W. McClelland and Co. by delivering a true copy to T. W. McClel- 
Jand, a member of the firm of T. W. McClelland and Co.; on John H. 
Berryhill by delivering a true copy to Caroline J. Berryhill, guard- 
ian of said John H. Berryhill; on Davenport National Bank by 
delivering a true copy to E. S. Ballord, vice-president of said bank ; 
on Josephine Lynch by delivering a true copy to W. A. Lynch, her 

husband, an adult member of her family, at her usual place 
58 of abode, Davenport, Iowa, she not found; on W. S. Myton by 

delivering a true copy to Mary P. Myton, his wife, an adult 
member of his family, at his usual place of abode, Davenport, Ia., 
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he not found; on Mary L. D. Putnam by delivering a true copy 
to C. KE. Putnam, her husband, an adult member of her family, at 
her usual place of above, Davenport, Iowa; on Putnam & Rogers by 
delivering a true copy to C. E. Putnam, a member of said firm of 
Putnam & Rogers; on Carrie Abbott by delivering a true copy to 
R. M. Abbott, her husband, an adult member of her family, at— usual 
place of abode, Davenport, Iowa, she not found, and on the First 
National Bank of Davenport by delivering a true copy to T. T. Dow, 
president of said bank, all of the above named served on the 3rd 
day of March, 1879, and on Anna Hawley, formerly Anna Graham, 
by delivering a true copy to George B. Hawley, her husband, 
59 at their residence, 8 miles east of Davenport, on the 4th day 
of March, 1879, she not being found. 
(Signed) JOHN W. CHAPMAN, 
U. S. Marshal, 
By J. D. JORDAN, 
Special Deputy. 


Unitrep STaTEs OF AMERICA, | 
sane $8 
Disirict of Iowa. f 


The President of the United States to George L. Davenport, George 
A. Davenport, Sarah G. Davenport, Naomi L. Davenport, Kittie 
Davenport, Davenport Saving Bank, Charles E. Putnam, Josephine 
_ L. Hoge, Anna Smitham, Harriet V. Fitch, Anna Walch, Samuel 
( Perry, T. W. McClelland & Co., S. S. Gillett, Seth Warner, B. B. 
y Woodward, president; The Davenport National Bank, Thomas 
Kehoe, John H. Berryhill, P. V. Newcomb, E. A. Brown, E. H. Smart, 
George B. Hawley, Anna Graham, Josephine Lynch, S. H. Baker, 
James Thompson, W.S. Myton, N. H. Coykendall & Co.,S. U. C. An- 
derson, Mary L. D. Putnam, Putnam & Rogers, T. T. Dow, 
60 president ; Sarah G. Davenport, guardian; Mary McKinzie, 
Horace Bradley, Julius Schutt, H. C. Wales, R. M. Abbott, 
Carrie Abbott; Charles E. Putnam, trustee; John B. Gilmer, John 

M. Hogan, First National Bank of Davenport. 


We command you and each of you that you appear before the 
judge of the circuit court of the United States for the district of 
Towa, at Des Moines. on the first Monday of April, it being the 7th 
day of April, next (A. D. 1879) to answer to the bill of complaint of 
Jonathan Edwards, trustee, this day filed in the office of the clerk 
of said court, and then and there receive and abide by such judg- 
ment and decree as shall then and thereafter be made upon pain of 
judgment being pronounced against you by default. 

To the marshal of the district of Iowa. 

Returnable to the April rule day, it being Monday, the 7th day of 

April, A. D. 1879. | 


’ 61 Witness the Hon. Morrison R. Waite, Chief Justice of the 
: Supreme Court of the U.S., at Des Moines, this the 28th day 
‘ of February, A. D. 1879, and of the Independence the 103 year. 

4 [seat] (Signed) EDWARD R. MASON, 


Clerk U.S. C. C., District of Towa. 
3—145 
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MEMORANDUM.—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said court, 
at Des Moines aforesaid, on or before the day to which the above 
writ is returnable, as above stated, the complaint will be taken against 
them as confessed and a decree entered thereon accordingly. 

[SEAL. ] (Signed) EDWARD R. MASON, 
Clerk U.S. C. C.,, Disirict of Iowa. 


I hereby appoint J. D. Jordan my true and lawful deputy 


62 to serve this foregoing writ, Edwards, trustee, vs. Daven- 
port eé al. 7 
(S’o’d) J. W. CHAPMAN, 


U. S. Marshal, Dist. of Iowa. 


I return this writ not served on Josephine Hoge, Harriet V. 
Fitch, Anna Walch, Thos. Kehoe, Coykendall & Co.,S. M. C. An- 
derson, Mary McKinzie, Jno. B. Gilmer, and Jno. M. Hogan, said 
parties not being found in my district; all the other parties named 


‘in the writ served, as per returns hereto attached. 


(Signed) J. W. CHAPMAN, 
U. S. Marshal, 
By S.S. ETHRIDGE, Deputy. 
Service on 35_---------- $70 00 
LS Seen - 17 50 
BETS chpvinwniniinwnion 16 80 
$104 c0 


Paid by Brannan & Jayne. 

(Endorsed :) Eq. No. 1480. United States circuit court, district of 
Iowa. Jonathan Edwards, trustee, vs. George L. Davenport et al. 
Chancery subpcena to April rule, 1879. E. R. Mason, el’k. Filed 
April 7, 1879. E. R. Mason, clerk. Brannan & Jayne, Muscatine, 
Iowa. 


63 And on the 7th day of April, 1879, the defendants, T. W. 

- McClelland and Co. & 8S. 8. Gillett, by Brown and Campbell, 
their solicitors, filed in said cause a precipe for appearance in the 
words and figures following, to wit : 


64 Entry of Appearance. 
In the U.S. Circuit Court, District of Iowa. 


THE EQUITABLE TRusT Co. 
vs. 
GeorGke L. DAVENPORT and GreorGE A. DAVENPORT ef al. 


Brown & Campbell enter their appearance herein as of April rules 
for the respondents, T. W. McClelland and Co. and S. S. Gillett. 


March 8th, 1878. 
(S’p’d) BROWN ann CAMPBELL, 


Solicitors for said Respondents. 


— i ee 
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(Endorsed :) U.S. circuit court. Equitable Trust Co. vs. Geo. A. 
Davenport eal. Entry of appearance. Filed April 7, 1879. E. R. 
Mason, clerk. 


65 And on the 7th day of April, 1879, the defendants, George 

L. Davenport e¢ al., by Bills and Block, their solicitors, filed 
in said cause a precipe for appearance in the words and figures fol- 
lowing, to wit: 


66 In the Circuit Court of the United States for the District of 
Iowa. In Equity. 


JONATHAN EEwarps, Trustee, Complainant, 
vs. 
GEORGE L. DAVENPORT e¢ al. 


Kid. R. Mason, Esq., clerk of said court: 


Will you please enter our appearance in above-entitled suit for the 
following defendants, to wit: For George L. Davenport, George A. 
Davenport, Sarah G. Davenport, Naomi L. Davenport, Kittie Daven- 
port, Charles KE. Putnam, Putnam & Rogers, Sarah G. Davenport, 
guardian ; Charles E. Putnam, trustee. 

Respectfully yours, 
(S’g’d) BILLS & BLOCK. 


f 07 (Endorsed :) U.S. circuit court. Jonathan Edwards, trus- 
tee, vs. Geo. L. Davenport ef al. Appearance of Bills & Block 
for certain def’ts. Filed April 7, 1879. E.R. Mason, clerk. Bills 

& Block, tor Geo. L. Davenport et al. 


68 And on the 9th day of April, 1879, in the record of the rule 
day proceedings of said court is an entry in said case in the 
words and figures following, to wit : , 


69 United States Circuit Court, District of Iowa. April Rule 


Day. 
. JONATHAN Epwarps, Trustee, 
vs. Eq. No. 1480. 
Geo. L. DAVENPORT ef al. 


Monpay, April 9, 1879. 


This day comes T. W. McClelland & Co. & S. S. Gillett, by Brown 
& Campbell, their solicitors, and enter their appearance herein. 


70 And on the 9th day of April, 1879, in the record of the 
ss ff rule day proceedings of said court is an entry in said cause 
in the words and figures following, to wit: 
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71 United States Circuit Court, District of Towa. April Rule 
Day, 
JONATHAN EDWARDS, Trustee, } 
, Iq. No. 14SQ, 
Gro. L. Davenvonr ef al. { 
Monpay, elprid Q, 1879. 
This day come Geo. L. Davenport, Geo. AL Davenport, Sarah Gi, 
Davenport, Naomi L. Davenport, Kittie Davenport, Charles Ik. Put- 
Nam, Putnan & Rogers, Sarah G. Davenport, guardian, and Charles 
KE. Putnam, trustee, by Bills & Block, their solicitors, aud enter their 
appearance therein, 
72 And on the 9th day of April, 1879, in the record of the 
rule day eewnmey of said court is an entry in said cause 
in the words and tigures following, to wit: 
73 United States Circuit Court, District of Iowa, April Rule 
Day. 
JONATHAN EDWAkDs, Trustee, ) 
US. Ky. No, 1480. 
Gro, L. DaAvENrORT ef al. j 
Monpbay, Apri! 9, 1879. 
This day comes Patience V. Newcomb and Geo, B. Hawley, by 
their solicitors, Mess. Thompson & French, and enter their appear- 
ance herein, 
74 And on the 9th day of April, 1879, in the record of the 
rule day ewe of said court is an entry in said cause 
in the words and figures following, to wit: 
7 United States Cireuit Court, District of Towa, April Rule 
Day, 
JONATHAN EDWanns, Trustee, ) 
ON, ] 
Gro L. Davexvont etal f 
Monday, April 9, UST, 
This day comes the complainant, by his solicitors, Mess, Brannan: 
& Jayne, and moves the court for a default and decree pro confesse 


Sq. Now M80, 


against E. H. Smart, H.C. Wales, Samuel Perry, Seth Warner, James 


Thompson, T. T. Dow, president ; Julius Schutt, R. M. Abbott, E. A. 
Brown, Horace Bradley, B. B. Woodward, S. H. Baker, John H. 
Berryhill, Davenport National Bank, Josephine Lynch, W.S. Myton, 
Mary L. D. Putnam, Carrie Abbott, National Bank of Davenport, 
Anna Smitham, Davenport Savings Bank, and Anna Hawley, for- 
merly Anna Graham, defendants herein, for want of appearance, plea, 
answer or demurrer to complainant’s bill of complaint; and it ap- 
pearing that said defendants have each been duly and legally served 
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with process herein and have wholly failed to plead, answer, or de- 
mur to complainant’s bill of complaint as required by the rules of 
this court, it is ordered as of course that a default be, and the 
76 same is hereby, entered against said defendants, and that com- 
plainant’s bill be taken as confessed and a decree be entered 
thereon, as prayed. 


77 And on the Sth day of May, 1879, in the record of the rule 
day proceedings of said court is an entry in said cause in the 
words and hgures following, to wit: 


7s United States Circuit Court, District of lowa. May Rule Day. 


JONATHAN Epwanrps, Trustee, 
% Eq. No. 1480. 
Grorak L. Davenport et al. 
Monpay May 5, 1879. 


This day come the defendants, P. V. Newcomb and Geo. B. Haw- 
ley and answer complainant’s bill. 


79 And on the Sth day of May, 1879, in the record of the rule 
day proceedings of said court is an entry in said cause in the 
words and figures following, to wit: 


SO United States Circuit Court, District of Iowa. May Rule Day. 


JONATHAN Epwarps, Trustee, 
vs. Eq. No. 1480. 
GEORGE L. DAVENPORT ef al. 
Monpay, Jay 35, 1879. 

This day comes the complainant, by Brannan & Jayne, his solic- 
itors, and moves the court for a default and decree pro confesso against 
TT. W. MeClelland & Co, S.S. Gillett, Geo. L. Davenport, Geo. A. 
Davenport, Sarah G. Davenport, Naomi L. Davenport, Kittie Daven- 
port, Chas, BE. Putnam, Patnam & Rogers, Sarah G, Davenport, 
guardian, and Charles BE. Putnam, defendants herein, for want of 
ploa, answer, or demurrer to complainant's bill of complaint, 

And it appearing that said: defendants have appeared herein and 
have wholly failed to plead, answer, or demur to complainant's bill 
of complaint as required by the rules of this court, it is ordered as 
of course thata dehiult be, and the same is hereby, entered against 
said defendants, and that complainant's bill be taken as confessed 
and a decree entered thereon, as prayed. 


Sl And on the Sth day of May, 1879, the defendants, Patience 

V. Newcomb and George B. Hawley, by Thompson and 
French, their solicitors, filed in said cause their answer to the com- 
plainant’s bill of complaint, which said answer is in the words and 
figures following, to wit: 


re <n aeemeeeoretints 
An atic S 


ee errtecnchent ee atcantnah tint nu 


et ee 
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82 In the Circuit Court of the United States for the District of 
Iowa. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 
Gro. L. Davenport, Parrence V. Neweomn, Gro. BL Haw ey, ef ad. 


The joint and several answer of Pationce V. Neweomd and Geo. B. 
Hawley to the DU) of Jonathan Rdwands, tastes, 


Trew defeadanis now and at all dives, saving wate them all and 
wll aranner of Dbenedit or advantage of exeaption fe the manitld 
QRRORR, LURCON ATES, abd Taper medions fa the said RGU) cortadaed, 
for answer thereta, ar to se mareh thereat as these dedaadarais are 
advised it is material er necessary Ry them to make answers, 
ANSWEFING, SAY: 

I. They admit the execution of the said trast deed, sched- 

83 ule, and power of att’y in said bill of complaint mentioned, 

and admit the execution of the bonds or notes secured by 

said deed of trust, and for greater certainty they refer to copies of 
said instruments attached as exhibits to said bill. 

II. In regard to the amount due on said bonds or notes secured 
by said deed of trust, and in regard to the amount of taxes paid by 
complainant on the property conveyed by said deed of trust, these 
defendants state that neither of them has any knowledge or belief 
and no information whatever, and they leave complainant to make 
such proof as he may be advised is material. 

III. Further answering, these defendants allege that on the — 
dav of , A. D. , the said Geo. L. Davenport, defendant, exe- 
cuted unto said Charles E. Putnam, defendant, a trust deed convey- 

ing among, other property in Davenport, Iowa, lot ten, in 
S4 block forty-one, to secure, among other notes, his note to the 
defendant, Patience V. Newcomb, for the sum of , and 
his note to the defendant, Geo. B. Hawley, for the sum of ,» the 
said notes bearing date ——, and being payable 

That no part of said notes, principal or interest, have been paid 
except the sum of ——, which was paid on the note to defendant 
Rocky on ' 

IV. These defendants further allege that by said trust deed to 
complainant the loan then made was not made in a lump upon all 
the property in said deed of trust conveyed, but that said loan was 
apportioned in such a manner that on said lot ten, block forty-one, - 
the sum of $21,500 was loaned and a lien to that extent only created 
by said deed of trust, as will more fully appear from said deed of 
trust —— Schedule A, attached as exhibits to said bill of com- 

aint. 
85 Wherefore these def’ts claim that the said complainant is 
only entitled toa sale of said lot ten, block forty-one, to pay 
said sum of $21,500, and accrued interest, taxes, and its proportion- 
ate share of the costs and attorney’s fees. 
And these defendants claim that said lot ten, in block forty-one, 
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be sold separately to pay said sums and not together with the other 
property to pay the whole amount secured by said deed of trust. 

V. And these defendants disclaim any interest as to the property 
in said deed of trust to complainant conveyed, excepting their inter- 
est as aforesaid in said lot ten, in said block forty-one. _ 

And, further answering, these defendants deny that the complain- 
ant is entitled to the relief demanded in said bill of complaint, 

And these defendants pray the same advantage of their 
SS sald anewer as Hf they had pleaded or demand to said DN 
of coMphant. 

Amd Urewe cohrdanis pray to de hence dime With Theaie mee 
worabte costs ard charges fy Eas Behalf? most Wrangeally saakained 

PATIENCE VY, NEWCOMBR, 
GHA BRAWLEY, Defendands, 


(Endorsed :) United States cireuit court, district of Iowa. Jona- 
than Edwards, trustee, complainant, vs. Geo. L. Davenport e¢ al. 
Joint & several answerof Patience V. Newcomb & Geo. B. Hawley. 

Filed May 5,1879. E. R. Mason, clerk. Thompson & French. 


87 And on the 10th day of June, 1879, in the record of pro- 
ceedings of said court is an entry in said cause in the words 
and figures following, to wit: 


88 United States Circuit Court, District of Iowa. May Term, 
| 1879. 


JONATHAN Epwarps, Trustee, 
vs. Eq. No. 1476. 


GrORGE L. DAVENPORT ef al. 
Turspay, June 10th, 1879. 
This cause coming on this day for hearing, and it was ordered that 
the default entered at rules against George A. Davenport be, and 
the same is hereby, set aside. : 
It was further ordered that John C. Bills be, and he is hereby, ap- 
vointed guardian ad litem for George A. Davenport, one of the de- 


fendants herein. 
It was, by leave of the court, further ordered that the complainant 


dismiss his bill as to the defendant, S. S. Hobson. 


89 And, on the 10th day of June, 1879, the complainant, by 

Brannan & Jayne, his solicitors, filed in said cause an appli- 
cation for an order for the appearance of non-resident defendants in 
the words and figures following, to wit: 
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90 Application for Order for Appearance of Non-Resident De- 
fendants. 


In the Circuit Court of the United States, District of Iowa. In 
Chancery. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. No. 1480. 


GrorGE L. Davenport and Others, Defendants. 


The complainant in the above-entitled cause respectfully shows to 
the court that this is a proceeding to enforce a lien upon certain real 
estate within this district, and that Josephine Hoge, Harriet V. 
Fitch, Anna Walch, Thomas Kehoe, Coykendall & Co., L. M. C. 
Anderson, Mary McKinzie, and John B. Gilmer, who have been 

made defendants herein, are not inhabitants of and have not 


91 been found within said district, and have not voluntarily ap- 


peared in this suit. 

He therefore prays that the court may make an order directing 
such absent defendants to appear in this cause, and to plead, answer, 
or demur bya certain day to be designated by the court, and that 
such order be served on such absent defendants wherever they may 
be found, if practicable, and also upon the person or persons in pos- 
session or charge of such property, if any there be. 

(S’ge’d) BRANNAN & JAYNE, 


Solicitors for Complainant. 


STATE OF Iowa, 
Muscatine County, 


I, William F. Brannan, do solemnly swear that Iam of counsel for 
the complainantin the above-entitled cause; that I know the 

92 contents of the foregoing application, and that the matters 
therein stated are true to the best of my knowledge, infor- 


mation, and belief. 
(S’e’d) W. F. BRANNAN. 


he: 


Sworn to by the said W. F. Brannan before me and by him sub- 
scribed in my presence this 27th day of May, A. D. 1879. 
[SEAL. ] (S’g’d) EDWIN E. WILSON, 
Notary Public. ° 


(Endorsed :) No. 1480. Jonathan Edwards, trustee, vs. Geo. L. 
Davenport ef al. App’n for order for app. of non-resident def’ts. 
Filed June 10, 1879. E. R. Mason, clerk. 


93 And on the 18th day of June, 1879, an order for appearance 
of non-resident defendants was filed in said cause inthe words 
and figures following, to wit : 
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94 Order for the Appearance of Absent Defendants. 
In the Circuit Court of the United States, District of Iowa. In 
Chancery. 


JONATHAN Epwarps, Trustee, Complainant, 
| vs. Eq. No. 1480. 
GEORGE L. DAVENPORT e¢ al., Defendants. 


And now, on this — day of June, A. D. 1879, being at the May 
term, A. D. 1879, of the said court, it having been made to appear 
to the satisfaction of the said court that this is a suit commenced to 
enforce a lien upon real property within the said district, and that 
Josephine Hoge, Harriet V. Fitch, Anna Walch, Thomas Kehoe, 

Coykendail & Co., L. M. C. Anderson, Mary McKenzie, John 
95 B. Gilmer, defendants herein, are not inhabitants of and have 

not been found within the said district and have not volun- 
tarily appeared in this suit, on motion of Brannan & Jayne, solic- 
itors for the said complainant, it is considered by the court and 
ordered that the said defendants above named be, and they are 
hereby, directed to appear and plead, answer or demur, to the coim- 
plainant’s bill of complaint on or before the first Monday in 
August, A. D. 1879, and that in default thereof an order be entered 
In this cause taking the said bill pro confesso. 

It is further ordered by the court that at least twenty days before 
the said first Monday in August, A. D. 1879, a copy of this order be 
served upon each of the said absent defendants, wherever found, if 
practicable, and also upon the person or persons in possession or 

charge of the real property described in complainant’s bill of 
96 complainant, if any there be. 
(Signed) J. M. LOVE, Judge. 


(Endorsed :) Jonathan Edwards, trustee, vs. Geo. L. Davenport ef 
al. Order for appearance of absent def’ts. [Filed June 17, 1879. 
KI. R. Mason, clerk. 


97 And on the 18th day of July, 1879, a return of service of 
order for appearance on H. H. Coykendall and Co. was filed 
in said cause in the words and figures following, to wit: 


98 In the Circuit Court of the United States, District of Iowa. 
In Chancery. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 
GeorGcE L. Davenport e¢ al., Defendants. 


UNITED STATES OF AMERICA, 
Southern District of New York, 
Isidor Grayhead, being duly sworn, says he is 24 years of age; 
that on the 5th day of July, 1879, at No. 306 Grove street, Jersey 
City, in the State of New Jersey, he served the within order on Nel- 
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son H. Coykendall, of the firm of N. H. Coykendall & Co., defend- 
ants herein, by delivering to and leaving with him personally a 
copy of said order and at thesame time exhibiting to him the 
99 within order, together with the certificate of the clerk of the 
United States circuit court, district of Iowa, and the said 
clerk’s signature attached thereto. 
Deponent further says that said Nelson H. Covkendall informed 
him that he, said Coykendall, was a member of the firm of N. Coy- 
kendall & Co., defendants herein. 


(S'g’d) ISIDOR GRAYHEAD. 


Sworn to before me this Tth day of July, 1879. 


[SKAL, | (S’g'd) WM. C. REDDY, 
Notary Public, N.Y. Co. 
100 Order for the Appearance of Absent Defendants. 


In the Circuit Court of the United States, District of Iowa. In 
Chancery. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. No. —. 
GrEORGE L. DAVENPORT et al., Defendants. 


And now, on this 1 day of June, A. D. 1879, being at the May 
term, A. D. 1879, of the said court, it having been made to ap- 
pear to the satisfaction of the said court that this is a suit com- 
menced to enforce a lien upon real property within the said dis- 
trict, and that Josephine Hoge, Harriet V. Fitch, Anna Walch, 
Thomas Kehoe, N. Coykendall & Co., L. M. C. Anderson, Mary Me- 

Kenzie, John B. Gilmer, defendant- herein, are not inhab- 
101 _—sitants of and have not been found within the said district, 

and have not voluntarily appeared in this suit, on motion of 
Brannan & Jayne, solicitors for the said complainant, it is considered 
by the court and ordered that the said defendants above named be, 
and they are hereby, directed to appear and plead, answer or demur, 
to the complainant’s bill of complaint on or before the first Monday 
in August, A. D. 1879, and that in default thereof an order be en- 
tered in this cause taking the said bill pro confesso. 

't is further ordered by the court that at least twenty days before 
the said first Monday in August, A. D. 1879, a copy of this order be 
served upon each of the said absent defendants, wherever found, if 
practicable, and also upon the person or persons in possession or 
charge of the real property described in complainant’s bill of com- 
plaint, if any there be. 

(Signed) J. M. LOVE, Judge. 


102 —=—s_ In the Circuit Court of the United States for the District of 
lowa. 


I, Ed. R. Mason, clerk of the said court for said district, do hereby 
certify that the foregoing transcript contains a full, true, and com- 
plete copy of the order for appearance in a certain cause pending 


itt. yy 
ee 
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in said court, wherein Jonathan Edwards, trustee, is complainant 
and George L. Davenport eé al. are defendants, as full, true, and 
complete as the original of the same now remains on file and of 
record in my office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at my office, in Des Moines, in said district, 
this 16th day of June, A. D. 1879. 


[SEAL ] (Signed) KE. R. MASON, 
Clerk U. S. C. C, District of Iowa. 
y 103 (Endorsed:) Edwards, trustee, vs. Geo. L. Davenport ef al. 


Order for appearance of absent defendants. Filed July 18, 
1879. E. R. Mason, clerk. 


10-4 And on the 4th day of August, 1879, a return of service 
of order for appearance on Thomas Kehoe was filed in said 
cause In the words and figures following, to wit: 


105 Order for the Appearance of Absent Defendants. 


In the Cireuit Court of the United States, District of Iowa. In 
Chancery. 


JONATHAN Epwarps, Trustee, aes mannan | 
US. NO. =. 
GEORGE L. DAvENPoRT eé al., Defendants. j 


And now, on this ist day of June, A. D. 1879, being at the May 
term A. D. 1879, of the said court, it having been made to appear to 
the satisfaction of the said court that this is a suit commenced to 
enforce a lien upon real property within the said district, and that 
Josephine Hoge, Harriet V. Fitch, Anna Walch, Thomas Kehoe, N. 

Coykendall & Co., L. McC. Anderson, Mary McKenzie, John 
106 —~—SOi&B. ~ Gilmer, defendant- herein, are not inhabitants of and 

have not been found within the said district and have not 
voluntar-v appeared in this suit, on motion of Brannan & Jayne, 
solicitors for the said complainant, it is considered by the court and 
ordered that the said defendants above-named be, and they are 
hereby, directed to appear and plead, answer or demur, to the com- 
plainant’s bill of complaint on or before the first Monday !n August, 
A. D. 1879, and that in default thereof an order be entered in this 
cause taking the said bill pro confesso. 

It is further ordered by the court that at least twenty days before 
the said first Monday in August, A. D. 1879, a copy of this order be 
served upon each of the said absent defendant-, wherever found, if 
practicable, and also upon the person or persons In possession or 

charge of the real property described in complainant’s bill of 
107. = complaint, if any there be. 
{ (Signed) J. M. LOVE, Judge. 


SHERIFF'S OFFICE, 
SALINA, SALINE County, KANSAS. 
Received this writ on the 2nd day of July, A. D. 1879, at 9 o’clock 
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a. m., and served the same on the within-named Thomas Kehoe by 
delivering to him personally a copy of this writ on the 12th day of 
July, A. D. 1879. 

(Sig’d) W. D. BAKER, Sheriff. 


I do solemnly swear that the foregoing return is correct. 


Fees: 
SEL 50 
GE vcitenesianenecoas 25 
IN i le elisa 4 70 
a $5 45 


Sworn to by the said H. D. Baker before me and by him 
108 subscribed in my presence this 28th day of July, A. D. 1879. 
Witness my hand and seal. 
[SEAL. | (Sig’d) JONATHAN WEAVER, 
Probate Judge. 


(Endorsed :) Jonathan Edwards, trustee, vs. Geo. L. Davenport e¢ al. 
Order for appearance of absent defendants. Filed Aug. 4, 1879. E. 
R. Mason, clerk. ' 


109 And on the 4th day of August, 1879, the defendants, 

Josephine L. Hoge et al., by Putnam and Rogers, their solic- 
itors, filed in said cause a precipe for appearance, in the words and 
figures following, to wit: 


110 = Cireuit Court of the United States, District of Iowa. In 
Equity. 


JONATHAN Epwarps, Trustee, 
vs. No. 1480. 
GEORGE LL. DAVENPORT e¢ al. 


We hereby enter our appearance in the above-entitled cause for 
Josephine L. Hoge, Harriet V. Fitch, Anna Walsh, Samuel McC. 
Anderson, and Mary McKenzie, defendants therein. 

August 4th, 1879. 

(S’e’d) PUTNAM & ROGERS, 
Sol’rs for the Above-Named Defendants. 


(Endorsed :) 1480. U.S. cir. court, dist. of Iowa. Jonathan Ed- 
wards, trustee, vs. Geo. L. Davenport & als. Equity. Appearance 
for certain def'ts. Filed Aug. 4, 1879. E.R. Mason, clerk. Put- 
nam & Rogers, def ’ts’ sol’rs. 


111 And on the 4th day of August, 1879, in the record of the 
rule day proceedings of said court is an entry in said cause 
in the words and figures following, to wit: 
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112 United States Circuit Court, District of Iowa. August Rule 
Day. 


JONATHAN Epwarps, Trustee, 
| vs. Eq. No. 1480. 
GEORGE L. Davenporr e al. 


Monpay, August 4, 1879. 
This day come the defendants, Josephine L. Hoge. Harriett V. 
Fitch, Anna Walsh, Samuel M. C. Anderson, & Mary McKenzie, by 
Putnam & Rogers, their solicitors, and enter their appearance herein. 


113 And on the 16th day of August, 1879, Sarah G. Davenport, 

euardian, &e., by G. E. Hubbell e¢ al., her solicitors, filed in 
said cause her separate answer and cross-bill, in the words and 
figures following, to wit: 


114 In the Circuit Court of the United States of America for the 
District of Iowa. In Equity. 


JONATHAN Epwarps, Trustee, Complainants, 
vs. 
GreoRGE L. DAVENPORT, GEORGE A. DAVENPORT, et al., Defendants. 


The separate answer of George A. Davenport, by Sarah G. Daven- 
port, his guardian. 


And the said defendant, George A. Davenport, by Sarah G. Daven- 
port, duly appointed guardian of the person and property of said 
defendant by the circuit judge of the seventh judicial circuit of the 
State of Iowa, the said defendant being an insane person, comes and 

defends the wrongs and injury, &c., and now and at all times 
115 si reserving unto himself all benefit of exception which can or 

inay be had or taken to the many errors, uncertainties, and 
other imperfections in complainant’s bill of complaint, and answer- 
ing so much of said bill as he is advised by his guardian is material 
for him to answer, and speaking alone through his said guardian, 
saith: 

He believes it to be true that he in form executed the several 
bonds, coupons, and mortgage particularly described and exhibited 
in complainant’s bill of complaint, and in form obligated himself, as 
in said bill of complaint stated, but defendant, further answering, 
denies that at the time of the execution of said bonds, coupons, and 
mortgage or at any time before or since he in person or for his own 

personal use or for the use of his estate received the money 
116 or any part thereof in consideration of which said bonds, cou- 
pons, and mortgage were made, executed, and delivered. 

And this defendant, through his guardian as aforesaid, further 
answering, says that he is ignorant and has not been informed, save 
by complainant’s bill of complaint, and therefore cannot state whether 
default was made in the payment of interest as alleged, and whether 
certain taxes were aliowed to become delinquent and remain unpaid, 
and whether certain of the mortgaged property was suffered to be 
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sold for taxes, and that the same has been redeemed by the complain- 
ant,and whether a written notice was served on defendant as stated, 
and as to each and every other allegation in said bill of complaint 
this defendant says he has not knowledge or information thereof 
sufficient to form a belief concerning the same. 
117 And, for a second and further defense to complainant’s bill 
of complaint, the defendant says that at the time of the pre- 
tended execution of the bonds, coupons, and mortgage set forth in 
and exhibited by complainant’s bill of complaint, to wit, on the first 
(1st) day of May, A. D. 1875, and prior thereto, he was non compos 
mentis, and was without capacity to make, execute, or deliver either 
said bonds, coupons, or mortgage. 

And, for a third and further defense to said complainant’s bill of 
complaint, the defendant, through his guardian as aforesaid, says 
that at the time of the execution of said bonds, coupons, and mort: 
gage, and during the various acts mentioned In complainant’s bill 
of complaint, to wit, May first (Ist), A. D. 1875, he was ef about the 
age of thirty-live years; that in early childhood he became aftlicted 

with, and the subject of, epilepsy, and during all his after 
41S lite has been seriously and terribly attlicted therewith, and 

has had during all that time, to wit, fora period of more than 
thirty-two years, frequently occurring and violent convulsions or 
spasms, and that the mind of said defendant, from the effects of such 
epilepsy and consequent physieal debility, became and was on the 
said first (1st) day of May, 1875, and at the time of the execution of 
said bonds, coupons, and mortgage, so impaired and damaged as to 
render him wholly incapable of understanding and acting in the 
ordinary affairs of life, and was wholly incapacitated from either 
making, executing, or delivering said bonds, coupons, or mortgage, 
or entering into any kind of contract. 

And, for a fourth and further defense to said complainant’s bill of 

complaint, the defendant, by his guardian as aforesaid, says 
119 that when about the age of seven years he became afflicted 

with epilepsy and thenceforward during his entire life up to 
the first (1st) day of May, 1875, and since has had frequent and vio- 
lent paroxysms or convulsions, which had long before the said first 
(1st) day of May, 1875, destroyed the natural soundness of the mind 
of the said defendant, rendering him listless and forgetful, indis- 
a and unable to think for himself, yielding without any will of 


Mis own and wholly incapable of managing his own business. 


affairs; and that defendant was on the first (Ist) day of May, 1875, 
and has ever since so remained and is now incapable of managing 
his business affairs, but was wholly dependent upon others; that 
one George L. Davenport, who was and is the father of this defend- 
ant, had acted as his counselor and adviser and had assumed to ex- 
ercise entire and exclusive control over all his business and 

roperty, and that on or about the said first (Ist) day of May, 


120 P 
S7o, the said George L. Davenport, being personally in- 


volved to a very large amount, caused the said defendant to pass 
through the form of negotiating a heavy loan from the Equitable 
Trust Company, a corporation existing under the laws of the State 
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of Connecticut, by executing to said trust company, or its trustee, 
the complainant, the several bonds, coupons, and mortgage described 
and exhibited in complainant’s bill of complaint. 

That said bonds, coupons, and mortgage were given solely for 
money loaned to and borrowed by the said George L. Davenport and 
for his, the said George L. Davenport’s, use, and that the money so 
borrowed was used alone by the said George L. Davenport in pay- 
ing pre-existing debts against him, the said George L., and that no 
part of the same was used either for the personal benefit of the de- 

fendant or for his estate; and that the said defendant, being 
121 ~=thus insane and incapable of understanding and acting in 

the ordinary business affairs of life, and without realizing 
the act or effect thereof, was by the said George L. Davenport or 
those having full control of his will, induced and made to sign 
said bonds, coupons, and mortgage and other papers described and 
set forth in said bill of complaint. 

That said Equitable Trust Company, or its proper agents there- 
unto authorized to act for it, well knew before and at the time of 
negotiating said loan and of the execution of said bonds, coupons, 
and mortgage that said loan was for the use of and in the interest 
alone of said George L. Davenport, and that the said defendant was 
in an Insane condition of aed and incapable of understanding and 
acting in the ordinary business affairs of life. 

122 Cross- Bill. 

And this defendant, by his guardian, Sarah G. Davenport, there- 
unto duly appointed by the circuit judge of the seventh judicial cir- 
cuit of the State of lowa, a court -having jurisdiction thereof, by 
way of cross-bill and in aid of affirmative relief, alleges— 

All and singular the several matters stated in the second, third, 
and fourth divisions of his answer, and denominated his second, 
third, and fourth defenses, and in addition thereto avers that here- 
tofore, to wit, on the first (1st) day of May, A. D. 1875, the defendant 
was the owner in fee of the south half of block number fifty-nine 
(59), in Antoine Le Claire’s addition to the city of Davenport, Scott 
county, Iowa, a desirable estate lo:ated in the central business por- 

tion of said city and of the value of some one hundred thou- 
128 sand dollars, a devise by the last will and testament of George 

Davenport, the grandfather of said defendant, given to him, 
the defendant, for his support and maintenance on account of his 
terrible affliction and weak and helpless condition. 

That on the said first (Ist) day of May, A. D, 1875, and for many 
years prior thereto, the defendant, on account of the terrible disease 
which had befallen him in early youth, as particularly stated in his 
auswer, Was Wholly incapacitated from and incapable of understand- 
ing and acting in the ordinary business athiiss of life; but, on the 
contrary, Was wnable to think for himself; was without will of his 
own, and would yield to every outward influence without either 
thought, Judgment, or discretion, | 

That about the same time, to wit, May first (Ist), 1875, one 
124 George L. Davenport, the father of this defendant, became 
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and was indebted to a large number of people in sums aggregating 
quite a large amount of money. 

That for many years prior thereto, on account of the incapaci- 
tated condition of the defendant to think and act for himself, the 
said George L. Davenport, his father, without any legal right or 
authority, had assumed and taken unto himself the control and 
management of defendant’s property, person, and business, and held 
defendant under his thorough and absolute control, and upon his 
own will and wish could cause and procure said defendant to sign 
and execute any and every kind of contract, deed, or undertaking. 

That, at the time aforesaid, to wit, about May first (1st), A. D. 
1875, the said George L. Davenport was the owner in his own right 
of the other real estate included in and covered by the mortgage 

exhibited by complainant’s bill of complaint, and then and 
125 there the said George L. Davenport, being harrassed, annoyed, 

and importuned by his numerous creditors, and being there- 
unto illy advised, conceived the idea of borrowing a large sum of 
money to be wholly used and applied to the discharge of his own 
indebtedness and of using in part the property of the defendant as 
security thereof, and thereupon caused defendant to sign his name 
to any and all papers necessary and requisite to the securing of such 
loan, and in pursuance thereof wrongfully caused and procured the 
said defendant to sign his name to the bonds, coupons, and mort- 
gage and other papers set forth and described in complainant’s bill 
of complaint. 

That, as defendant, by his guardian, is advised and believes and so 
charges, the said mortgagee, the Equitable Trust Company, or its 

agents and attorneys in that behalf acting at the time said 
126 ~=loan was being negotiated, well knew of the mental condition 

and unsoundness of mind of this defendant, and well knew 
that said money was being borrowed alone for the use of said George 
L. Davenport, and well knew that said defendant at the time he 
signed his name to said bonds, coupons, and mortgage was so en- 
feebled in mind that he did not and could not comprehend or under- 
stand the terms of the same or the effect thereof, and that such exe- 
cution was in truth and in fact the act of the said George L. Daven- 
port and not of the defendant and the effect of undue influence 
exercised on a weak and deranged mind. 

Wherefore this defendant, through his guardian as aforesaid, prays 
that said pretended bonds, coupons, and mortgage, so far as they 


undertake to bind or obligate this defendant personally or to’ 


127 operate as a lien or encumbrance on his property, may be de- 

creed null and void and ordered canceled, and that the de- 
fendant may have such further relief as the nature of his case shall 
require and as shall be agreeable to equity. 


(S’g’d) GEORGE E. HUBBELL, 
“ L. M. FISHER, 
42 MARTIN, MURPHY & LYNCH, 


Solicitors for Sarah G. Davenport, Guardian. 


(S’o’d) H. W. MARTIN, 
Of Counsel. 
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UNITED STATES OF AMERICA, | ... 
8s: 
State of lowa, f 


Sarah G. Davenport, being duly sworn, says that she is the guar- 
dian of the defondant, George A. Davenport; that she has heard 
read the foregoing answer and cross-bill and knows the contents of 
the same, and that said answer and cross-bill are true of her own 

knowledge, except those matters therein stated on informa- 
128 __— tion and belief, and as to those matters she believes them to 
be true. 
(S’g’d) SARAH G. DAVENPORT. 


Subseribed and sworn to before me by said Sarah G. Davenport 
this 14th day of August, A. D. 1879. 
Witness my hand and seal notarial at Davenport, Scott county, 
Towa. 
[SRAL. ] (S'g’d) GEO, E. HUBBELL, 
Notary Public in & for Scott County, Towa. 


(Endorsed :) U.S. circuit court, district of Towa. Jonathan Ed- 
wards, trustee, vs. George L. Davenport e¢ al. Answer and cross-bill 
of def’t, George A. Davenport. Answer filed Aug. 16,1879. Ed. 
R. Mason, el’k. G. E. Hubbell, L. M. Fisher, Martin, Murphy & 
Lynch, def’t’s solicitors. Ans. 


129 And on the 6th day of October, 1879, in the record of rule 
day proceedings of said court is an entry in said cause in the 


words and figures following, to wit: 


130 United States Circuit Court, District of Iowa. October Rule 
Day. 
JONATHAN Epwarps, Trustee, 


US. \ a, No. 1480. 
GEORGE L. DAVENPORT ef al. 


Monpay, October 6, 1879. 


This day comes the complainant, by his solicitors, Mess. Brannan 
and Jayne, and moves the court for a default and decree pro confesso 
against N. Coykendall & Co. and Thomas Kehoe, defendants herein, 
for want of appearance, plea, answer, or demurrer to complainant’s 
bill of complaint; and it appearing that said defendants have each 
been duly & legally served with process herein and have wholly 
failed to appear, plead, answer, or demur to complainant’s bill as 
required by the rules of this court, it is ordered as of course that a 
default be, and the same is hereby, entered against said defendants, 
and that complainant’s bill be taken as confessed and a decree en- 
tered thereon, as prayed. 


131 And on the 6th day of October, 1879, in the record of rule 
day proceedings of said court, is an entry in said cause in the 
words and figures following, to wit: 
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132 United States Circuit Court, District of Iowa. October Rule 


Day. 
JONATHAN Epwarbs, Trustee, 
vs. Eq. No. 1480. 
GEORGE L. DAVENPORT ef al. 


Monpbay, October 6, 1879. 


This day comes the complainant, by Mess. Brannan & Jayne, his 
solicitors, and moves the court for a default and decree pro confesso 
against Josephine L. Hoge, Harriett V. Fitch, Anna Walsh, Samuel 
M. C. Anderson, & Mary McKenzie, defendants herein, for want of 
plea, answer, or demurrer to complainant’s bill of complaint; and 
it appearing that said defendants have each appeared herein and 
have wholly failed to plead, answer, or demur to complainant’s bill 
of complaint as required by the rules of this court, it is ordered as 
of course that a default be, and the same is hereby, entered against 
said defendants, and that complainant’s bill be taken as confessed 
and a decree entered thereon, as prayed. 


133 And on the 24th day of October, 1879, a stipulation as to 
filing cross-bill of Sarah G. Davenport, guardian, etc., was 
filed in said cause in the words and figures following, to wit: 


134 = In Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEorGE L. DAVENPORT ef al. 


It is agreed on the part of the p’ff and Sarah G, Davenport, 
guardian tor Geo. A, Davenport, that said Sarah G, Davenport, as 
such guardian, may file a cross-bill in this suit and make the 
Equitable Trust Company in its corporate capacity a party def ’t 
thereto. 

And that attorneys for p’ff will enter their appearance for said 
trust company and shall have until the 1st day of December next 
to file all pleadings thereto which they may deem proper or neces- 


sary. 
(S’g’d) BRANNAN & JAYNE, 
135 Att’ys for Jonathan Edwards, Trustee, and 
Equitable Trust Co. 
(Signed) L. M. FISHER. 
(S’o’d) GEO. E. HUBBELL. 
(S’g’d) MARTIN, MURPHY & LYNCH, 


Att’ys for Def’t, Sarah G. Davenport. 


(Endorsed :) Jonathan Edwards, trustee, vs. Geo. L. Davenport et 
al. Stipulation. Filed Oct. 24, ’79. E. R. Mason, clerk. 


136 And on the 28th day of November, 1879, the complainant, 

by Brannan & Jayne, his solicitors, filed in said cause a 
replication to the answer of Sarah G. Davenport, as guardian, in the 
words and figures following, to wit: 
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137 ~=—s In the Circuit Court of the United States for the District of 
Iowa. In Chancery. 


JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, ef als. 


The replication of Jonathan Edwards, trustee, to the answer of 
Sarah G. Davenport, as guardian of George L. Davenport, defend- 
ant. 


This replant, saving and reserving to himself all and all manner 
of advantage of exception which may be had and taken to the man- 
ifold errors, uncertainties, and insufficiencies of the answer of the 
said defendants, for replication thereunto, saith that he doth and 

will aver, maintain, and prove his said bill to be true, certain, 
188 and sufficient in the law to be answered unto by the said de- 

fendants, and that the answer of the said defendants is very 
uncertain, evasive, and insufficient in the law to be replied unto by 
this repliant, without that, that any other matter or thing in the 
said answer contained material or effectual in the law to be replied 
unto, and not herein and hereby well and sufficiently replied unto, 
confessed or avoided, traversed or denied, is true; all which matters 
and things this repliant is ready to aver, maintain, and prove as 
this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 

(S’g’d) BRANNAN ann JAYNE 

Solicitors for ( ompl't 
(Ved) W. FL BRANNAN, 
Of Counsel for Complainant. 


139 UNIreD STATES OF AMERICA, 
Southern District of New York, | 


Jonathan Edwards, being duly sworn, says that he is the com- 
plainant in the above-entitled action; that he has read the fore- 
going replication; that he knows the contents thereof, and that the 
same istrue of his own knowledge, except as to those matters therein 
stated upon information and belief, and as to those matters he be- 


lieves it to be true. 
(S’e’d) JONATHAN EDWARDS. 


ss. 


Sworn to before me this 19th day of November, A. D. 1879. 
[SEAL. ] (S’e’d) PATRICK HOGAN, 
Notary Public, Kings County. 
Certificate filed in New York county clerk’s office. 


STATE OF NEw YORK, 
City and County of New York, 


140 I, Hubert O. Thompson, clerk of the city and county of New 
York atd also clerk of the supreme court for the said city 
and county, being a court of record, do hereby certify that Patrick 
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Hogan has filed in the clerk’s office of the county of New York a 
certified copy of his appointment as notary public for the county of 
Kings, with his autograph signature, and was at the time of taking 
the annexed deposition duly authorized to take the same, and that 
I am well acquainted with the handwriting of said notary public 
and verily believe that the signature to the annexed certificate is 
genuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court and county the 19th day of Nov’r, 1879. 


| SEAL. | (S’p’d) HUBERT O. THOMPSON, Clerk. 
141 (Endorsed:) U. S. C. C. Jonathan Edwards, trustee, vs. 


Geo. L. Davenport, Geo. A. Davenport, e¢ als. Replication to 
answer of Sarah G. Davenport, as g’d’n. Filed Nov. 28, 1879. E. 
R. Mason, clerk. 


142 And on the 28th day of November, 1879, the cross-defend- 

ant, by Brannan & Jayne, his solicitors, filed in said cause his 
answer to the cross-bill of Sarah G. Davenport, guardian, Ce., in the 
words and figures following, to wit: 


143 ~—s In the Circuit Court of the United States for the District of 
lowa. In Chancery. 


JONATHAN Epwarps, Trustee, 
vs. 
GEURGE L. DAVENPORT, GEORGE A. DAVENPORT, et als. 


The joint: and several answers of Jonathan Edwards and The 
Equitable Trust Company of New London, Connecticut, to the 
cross-bill of George A. Davenport, by Sarah G. Davenport, his 
guardian. 


These defendants to said cross-bill, now and at all times hereafter, 
saving and reserving to themselves all manner of benefit and ad- 
rantage of exception to the many errors and insufliciencies in said 
cross-bill contained, for answer thereunto or unto so much or such 
parts thereof as these defendants are advised it is material for them 
to make answer unto, and say— 
144 That they are informed that the said Sarah G. Davenport 
Was, some time in the year 1877, by the circuit court of the 
State of Iowa in and for the county of Scott, on her own applica- 
tion, appointed guardian of the said George A. Davenport, but 
they say that, as they are informed and believe, such appointment 
was and still remains provisional only, was on an ex parte hear- 
ing, and that no adjudication has been had or made ona full and 
proper examination and hearing touching or establishing the men- 
tal unsoundness of the said George A. 

For a further answer to said cross-bill these defendants, on infor- 
mation and belief, deny that the said George A., on the said Ist day 
of May, 1875, and prior thereto, was non compos mentes and was 
without capacity to make, execute, or deliver the said bonds, cou- 
pons, or mortgage. 
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For a further answer to said cross-bill these defendants say 
145 that they do not know that the said George A. is and since 
the age of five years has been subject to fits of epilepsy, nor 
have they any information respecting the same, save as it is set forth 
and alleged in said cross-bill, and they demand proof thereof; but 
they deny, upon information and belief, that such fits or paroxysms, 
if any he had, which they do not admit, had long before the Ist day 
of May, 1875, destroyed the natural soundness of the mind of said 
George A.; that he was thereby made forgetful, indisposed, and un- 
able to think for himself, and deny, upon information and belief, 
that he yielded without any will of his own, and since the first day 
of May, 1875, has been or was wholly incapable of managing his own 
business affairs and has been wholly dependent upon others. 
146 These defendants do not know that the said George L. 
Davenport, father of the said George A., assumed to exercise 
entire and exclusive control over all the business and property of the 
said George A., nor do they admit the same to be true; and they say, 
upon information and belief, that the said George A. made and was 
in the habit of making contracts touching his property. 

And they further say that the loan so made by the said Equitable 
Trust Company was made in the joint application of and was made 
jointly to the said George L. and the said George A.; and they say 
that while it was no part of their business to see to the application 
of the moneys so loaned to the said George. L. and the said George 
A., they deny, upon information and belief, that no part of the 
money so luaned was used either for the personal benefit of said 

George A. or for his estate; and they say, upon information 
147 — and _=belief, that a large portion of said loan, to wit, about 

thirty-two thousand dollars thereof was used for the benefit 
of said George A. and in discharging liens and encumbrances that 
rested on his property ; that there was paid out of said loan to Rich- 
ardson Bros. the sum of about $25,500; to John Littig, about $3,000 ; 
to Fannie Hilton, about $1,320, the said parties each holding mort- 
gages on the property of said George A. 

That in addition to the moneys paid to said parties last named 
there was paid about $1,350.00 for and on account of taxes on said 
property which were due and had become delinquent. 

And these defendants deny that the said Equitable Trust Company, 
or its proper agents thereunto authorized to act for it, knew at or 
before the negotiation of said loan that it was for the use and In the 

interest alone of the said George L., and upon information 
145s and_ belief they deny that said loan was for the use and in 

the interest alone of the said George L., and especially do 
they deny that either the said Equitable Trust Company, or any au- 
thorized agent of said company, had any knowledge or even sus- 
picion that the said George A. was in an insane condition of mind 
or incapable of understanding and acting in the ordinary business 
of life. 

Further answering, they deny, upon information and belief, that 
the said south half of block No. fifty-nine was or is of the value of 
one hundred thousand dollars, and they say upon information from 
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competent judges of the value of property in the said city of Daven- 
port, which they believe to be correct, that said south half is worth 

less than half the amount above stated; that they are in- 
149 formed that said property was devised to the said George A. 

Davenport by George Davenport, but they do not know nor 
are they informed as to the particular purpose for which said devise 
was so made, nor do thev admit that it was made on account of the 
infirmity in said cross-bill alleged. 

These defendants, further answering, say that they do not know, 
nor were they in a position to know or to be informed, of any influ- 
ence exerted or attempted to be exerted by the said George L. over 
the said George A. to induce him, the said George A., to sign notes 
and execute mortgages for the benefit of the said George L., and 
they say that the said George L. and the said George A. were both 
entire strangers to them; that while said loan was under negotia- 

tion and up to the time it was finally made they had no rea- 
150 son whatever to doubt the entire sanity of said George A., 
_ but, on the contrary, they had every reason to believe him 
sane and capable of understanding and transacting the general busi- 
ness of life; and they say that they never had a hint of any mental 
unsoundness on the part of the said George A. until more than two 
vears after the said loan had been made, when they were informed 
that the said Sarah G. had applied for letters of guardianship over 
the said George A. on the pretense that the said George was of un- 
sound mind, 

Further answering, they aver that the suid George A., at and be- 
fore the making of said loan, was of sane mind and of sufficient ea- 
pacity to make contracts and to understand the nature of contracts 
and engagements to which he was a party, 

‘urther answering, this respondent says that the said 
IS. = Equitable Trast Company advanced the loan so made to 
the said George L. and the said George Alin good faith 
and in entire ignorance of any mental unsoundness on the part 
of the said George A. and that there was nothing whatever that 
coula cause them to suspect that any such alleged insanity existed 
or would or could be averred as a defense, and he says that, inas- 
much as the said George A. in his own proper person executed 
the notes and mortgage in consideration of which said loan was 
made, it would be unjust, inequitable, and contrary to good con- 
science to decree that said notes and mortgage are invalid so far as 
the said George A. is concerned, without requiring him or his guard- 
jan to repay and refund to the said Equitable Trust Company the 
proportion of said loan that was advanced by said trust com- 
152s pany on the faith of the security offered and furnished by 
the said George, to wit, the sum of $56,000, with accrued and 
accruing interest. 

And this respondent, further answering, says that should it, on a 
final hearing, be held that the said George A. at the time the notes 
and mortgage upon which this action is founded was insane, and 
that such insanity is a good and suflicient defense to this action, yet 
this respondent avers that the mortgage herein is equitably entitled 
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to be subrogated to the rights and securities of the parties herein- 
before mentioned who held mortgages on the property of said 
George A., which mortgages were paid off and satisfied out of and 
with the money advanced to the said George L. and George A. 
by the said Equitable Trust Company, and also to the 
153 public taxes due and unpaid on said property at the time 
said loan was made, and which were paid off and the lien 
thereof duly discharged out of and with said moneys so advanced 
to said George A. by said trust company; and this respondent avers 
that it was the understanding and agreement of the parties to said 
loan that the money arising therefrom should, as far as necessary 
for the purpose, be applied to the extinction of all incumbrances 
then existing, and he asks in behalf of his cestui que trust. to be sub- 
rogated to all the rights and equities of those whose liens and incum- 
brances on said property, as hereinbefore stated, were paid off and 
satisfied out of the moneys so advanced and loaned to the said George 
A. by the said trust company. 
154 But he says that in asking for this subrogation or substitu- 
tion he in nowise admits the alleged insanity of the said 
George A., or that such insanity, if established, would be a good 
defense to this action, but he only asks it in the event that upon a 
final hearing it might become necessary or proper for him so to ask. 
Further answering, these respondents submit to this honorable 
court that all and every of the matters in the said cross-bill men- 
tioned and complained of are matters which may be tried and deter- 
mined at law, and with respect to which the complainant in said 
cross-bill is not entitled to any relief from a court of equity, and 
these defendants hope that they shall have the same benetit of this 
defense as if they had demurred to the suid crass-bill, 


(S'g'd) BRANNAN ann JAYNE, 
Solicitors for Defendants tn Cross bill. 
155 (S’g'd) WF. BRANNAN, OF Counsel. 


Unirep States OF AMERICA, “ 
Southern District of New York, ) ~~ 


Jonathan Edwards, being duly sworn, says that he is the com- 
plainant in the above-entitled action, and that he is also president 
of the Equitable Trust Company of New London, Connecticut; that 
he has read the foregoing answer of himself and said company to 
the cross-bill in this action ; that he knows the contents thereof, and 
that the same is true of his own knowledge, except as to those mat- 
ters therein stated upon information and belief,and as to those mat- 
ters he believes it to be true. 


(S’o'd) JONATHAN EDWARDS. 
Sworn to before me this 19th day of November, A. D. 1879. 
(SEAL. | (S’g’d) PATRICK HOGAN, 

156 fotary Public, Kings County. 


Certificate filed in New York county clerk’s office. 
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STate oF NEw YORK, 
City and County of New York, j 
I, Hubert O. Thompson, clerk of the city and county of New York, 
and also clerk of the supreme court for the said city and county, 
being a court of record, do hereby certify that Patrick Hogan has 
tiled in the clerk’s oftice of the county of New York a certified copy 
of his appointmentas notary public for the county of Kings, with his 
autograph signature, and was at the time of taking the annexed 
deposition duly authorized to take the same, and that [am well ac- 
quainted with the handwriting of said notary public, and verily be- 
lieve that the signature to the annexed certificate is genuine. 
157 In testimony whereof I have hereunto set my hand and 
affixed the seal of the said court and county the 19th day of 
Nov’r, 1879. 
[SEAL. ] (Signed) HUBERT O. THOMPSON, Clerk. 


SS Ms 


(Endorsed :) U.S.C. C. Jonathan Edwards, trustee, vs. Geo. L. 
Davenport, Geo. A. Davenport, ct als. Answer to cross-bill. Filed 
Nov. 28, 1879. E. R. Mason, clerk. 


158 And on the 12th day of May, 1880, the cross-complainant, 

by Geo. E. Hubbell e¢ al., her solicitors, filed in said cause her 
replication to the answer of Jonathan Edwards, trustee, &e., in the 
words and figures following, to wit: 


159 In the Cireuit Court of the United States, — Towa. In 
Chancery. : 


JONATHAN Epwarps, Trustee, 
8. Kg. 1480. 


Gro. L. DAVENPORT e¢ al., Defendants. 


The replication of Sarah G. Davenport, guardian of George A. Dav- 
enport, to the answer of Jonathan Edwards, trustee, and the 
Equitable Trust Company of New London, Conn., to the cross- 
bill of Geo. A. Davenport, by Saran G. Davenport, his guardian, 


This repliant, saving and reserving to herself all & all manner of 
advantage of exception which may be had & taken to the manifold 
errors and uncertainties & insufficiencies of the answer of the 

160 said complainants, for replication thereunto, saith that she 
doth and will aver, maintain, & prove her said cross-bill to 

be true, certain, and sufficient in the law to be answered unto by the 
said complainants, & that the answer of the said complainants is 
very uncertain, evasive, and insufficient in the law to be replied 
unto by this repliant, without that any other matter or thing in 
the said answer contained maintained or effectual in the law to be 
replied unto and not herein and hereby well & sufficiently replied 
unto, confessed or avoided, traversed or denied; all which matters 
and things this repliant is ready to aver, maintain, and prove as this 
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honorable court shall direct, and humbly prays as in & by her said 
bill she hath already prayed. 


(S‘e’d) GEO. E. HUBBELL, 
161 (S’g"d) MARTIN, MURPHY & LYNCH, 
(S’e"d) BILLS & BLOCK, 
(S'g’d) L. M. FISHER, 
Solicitors for Repliant. 
(Signed) GEO. E.. HUBBELL, 


Of Counsel for Defendant. 


(Indorsed:) 1480. Jonathan Edwards, trustee, vs.Geo. L. Daven- 
port ef al. Equity. U.S.C. court. Replication to answer of Jona- 
than Edwards, trustee, & The Equitable Trust Co., by Sarah G. 
Davenport, guardian of G. A. Davenport. Filed May 12, 1880. E. 
R. Mason, clerk. r 


162 And on the 20th day of October, 1880, in the record of the 
proceedings of said court is an entry in said cause in the 
words and figures following, to wit: 


163 United States Circuit Court, District of Iowa. October Term, 


1880. 
JONATHAN Epwarps, Trustee, | 
US. Eq. No. 1480. 
GEORGE L. DAVENPORT ef al. 


Tuurspay, October 20th, 1880. 
This cause, coming on this day for hearing, was continued. 


164 And on the 29th day of October, 1880, in the record of 
proceedings of said court is an entry im said cause in the 
words and figures following, to wit: 


165 United States Circuit Court, District of Iowa. October Term, 


1880. 
J@NATHAN Epwarps, Trustee, 
US. Eq. No. 1480. 
GEORGE L. DAVENPORT et al. 


FRIDAY, October 29th, 1880. 


This cause come on this day for hearing upon the complainant’s 
motion to compel the complainant in the cross-bill to give security 
for costs, as required by the rules of this court, and the court, being 
fully advised, sustains said motion, and the said complainant in the 
cross-bill herein is hereby ordered to give security for costs that may 
arise under said cross-bill within thirty days from this date. 


166 And on the 10th day of May, 1881, the defendant, Sarah 

G. Davenport, guardian, by Geo. E. Hubbell e¢ al., her solic- 
itors, filed in said cause a demand for jury trial on certain issues in 
the words and figures following, to wit: 


6—145 


4? HENRY R. BOND, TRUSTER, VS. SARATI G. DAVENPORT. 


167, In the Cireuit Court of the United States, District of Towa. 
JONATHAN Epwarps, Trustee, ames | 
| Us. Equity No. 1480. 
GrorGE L. DAVENPORT ef al. { 
To the honorable the judges of the circuit court of the United States 


for the district of Iowa: 

Your petitioner, Sarah G. Davenport, guardian of George A. Daven- 
port, one of the defendants in the above-entitled suit, respectfully 
asks that an order may be made in this cause for the purpose of 
submitting to the decision of a jury the question and issue whether 
the said defendant, George A. Davenport, at the time of the making 

and signing of the bonds and mortgages set out in plaintiff’s 
168 bill of complaint was of sound mind, understanding, and 
capacity to execute said instruments. 

And that the depositions taken in this cause by either party may 
be read in evidence on such trial before said jury. 

And your petitioner will ever pray, &c. 

(S’g’d) GEO. A. HUBBELL, 
(S’g’d) MARTIN, MURPHY & LYNCH, 


(S’o’d) BILLS & BLOCK, 
Def’ts’ Solicitors. 


(Endorsed :) U.S. circuit court, district of Iowa. Jonathan Ed- 
wards, trustee, &., vs. Geo. L. Davenport ef al. No. 1480. Equity. 
Filed May 10,1881. E.R. Mason, clerk. Geo. E. Hubbell, Bills & Ae 
Block, Martin, Murphy & Lynch, sol’rs for def’ts. 


169 And on the first day of September, 1881, a stipulation as 
to objections to questions was filed in said cause in the words 


& figures following, to wit: 
170 Agreement. 
In the Circuit Court of the United States, District of Towa. 


JONATHAN Epwarps, Trustee, 
vs. 
Gro. L. Davenxrort, Gro. A. DAVENPORT, ef al. 


It is hereby mutually agreed by and between counsel for the com- 
plainant and defendants that In taking the testimony of witnesses 
for complainant and defendants in foregoing cause the objection that 
the questions are Incompetent, mmatenal, and irrelevant shall be 
sudiciont without being nore spepifie to cover any objections that 
may be or might be made to the questions, except to the questions 
betng leading, In which case the objection must be specifically made. 

Febly 12th, 1880, 
ve (Sigal) BRANNAN & JAYNE, 
| Ait’'ys for Compl’t. 
(S’g'd) GEO, EW HUBBELL, 
| Att'y for Def ts. 
(S’g’d) MARTIN, MURPHY & LYNCH. i 
. L. M. FISHER. 
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(Endorsed :) Eq. No. 1480. Edwards, trustee, vs. Davenport e¢ al. 
Stipulation as to objections to questions. Filed Sep.1, 1881. E. R. 
Mason, clerk. 


172 And on the Ist day of September, 1881, a stipulation as to 
taking testimony was filed in said cause In the words and 
figures following, to wit: 


173 Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, 
vs. 


GrorGce L. DAVENPORT, GEORGE A. DAVENPORT, SARAH G. DAVEN- 
port, Guardian of the Property of George A. Davenport, et al. 


It is hereby stipulated by and between the plaintiff in the above 
cause and the Equitable Trust Company, a corporation organized 
under the laws of the State of Connecticut, on the one part, and 
George A. Davenport, through his guardian, Sarah G. Davenport, 
of the other part, that said last-mentioned party may commence 

on the 11th day of February, A. D. 1880, to take testimony, 
174. in the form and shape of depositions, before Charles H. 

Clemmer, Esq., a notary public in and for Scott county, Iowa, 
at his office in the city af Davenport, and may continue from day to 
day, with such adjournments as may be agreed upon between the 
attorneys of the respective parties or made necessary by circum- 
stances, both parties agreeing to be liberal in their accommodations 
to the other. 

And that when the party last named shall have completed taking 
depositions on their part the first party or plaintiff may proceed to 
take depositions on his part; or, if for any cause said p’ff should de- 
sire to take any depositions in Davenport during the time the de- 
fendant is so taking or before the defendant shall have concluded, 
said p’ff shall have the right to take such depositions. 

That this arrangement to take depositions shall be deemed open 

until both sides shall have finished. 
175 That this agreement shall not debar either party from tak- 
ing depositions elsewhere than in Davenport on commission, 
or notice provided by law, or the rules of equity applicable thereto. 

And that the depositions thus taken, so far as the Hime and mode 
of taking are concerned, may be used in evidence on the time of the 
above-cntitled cause. 

The plaintitl is not roquired to cross-examine Witnesses produced 
by the defoadant at the conclusion of their testtmony-ieehief but 
may take time far such crasexantnation, such time to be reasonable 

Peby 1A) 189d 


(SQ) BILLS & BLOCK, 
. GEO. EO HUBBELL, 
i L. M. FISHER, & 
(S‘g"d) MARTIN, MURPHY & LYNCH, 
Solicitors for Def'ts. 
(S‘e’d) BRANNAN & JAYNE, 


Ait’y- for Pej. 
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176 (Endorsed :) Eq. No. 1480.) Edwards, trustee, vs. Daven- 
port etal. Stipulation to take testimony. Filed Sep. 1, 1881. 
kx. R. Mason, clerk. 


177 And on the 20th day of April, 1882, the complainant, by 

Brannan & Jayne, his solicitors, filed in said cause his bill of 
revivor against George L. Davenport ef al., as heirs, &e., of George 
A. Davenport, deceased, in the words and figures following, to wit: 


178 Inthe Cireuit Court of the United States for the District of 
Iowa. In Equity. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 
Geo. L. Davenport, SARAH G. DAVENPORT, and Others, Respondents. 


. To the judges of said court: | 


Your orator, Jonathan Edwards, trustee, as hereinbefore stated, 
represents and shows to your honors that George A. Davenport, one 
of the defendants in the above-entitled cause, departed this life on 
or about the 20th day of December, A. D. 1881. 

That the said George A. Davenport died unmarried and without 

children, leaving surviving him Geo. iz. Davenport and Sarah 
179  G. Davenport, his parents,and the foll-ing brothers and sisters, 

viz: Joseph A. Davenport, Harry C. Davenport, Ebenezer C. 
Davenport, Naomi Davenport, and Catherine Davenport. 

That on. the 27th day of November, 1875, more than six years 
before his death, the said George A. Davenport made and executed 
his last will and testament, which is in the words and figures fol- 
lowing: 

“Know all men by these presents that I, George Alphonso Daven- 
port, of the city of Davenport, county of Scott and State of Iowa, do 
make, publish, and declare this my last will and testament as follows, 
to wit: | 

“First. I give and devise to my mother, Sarah G. Davenport, and 
my sisters, Naomi Davenport and Catherine Davenport, all the es- 

tate devised to me by my grandfather, Col. Geo. Davenport, 
180 in lots six (6) and seven (7), in block forty-three (48), in said 

city of Davenport, Scott county, Iowa, and being a strip 
ninety-three feet, or thereabout, fronting on the west side of Brady 
street, in said city, and running west across said lots six and seven 
one hundred and twenty-eight (128) feet, or thereabout, deep, with 
all the appurtenances, end to the survivor or survivors of them, 
share and share alike, forever. 

“Second. I giveand devise to my father, George L. Davenport, and 
my mother, Sarah G. Davenport, and to the survivor of them all of 
block fifty-nine (59) in Le Claire’s addition to the city of Davenport, 
in said county and State, to be used and enjoyed by them or either 

of them sosurviving for and during the terms of their natural 
181 lives, and from and after their decease I give and devise the 
same to my brothers, Joseph A. Davenport, Henry C. Daven- 
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port, and Ebenezer C. Davenport, and my sisters, Naomi Davenport 
and Catherine Davenport, the survivor or survivors of them, share 
and share alike, forever. 

“Third. I give, devise, and bequeath all the rest, residue, and re- 
mainder of my estate, real, personal, & mixed, and of what nature 
and kind soever, and wheresoever situated, to my father, George L. 
Davenport, my mother, Sarah G. Davenport, my sisters, Naomi 
Davenport & Catherine Davenport, and my brothers, Joseph A. 
Davenport, Henry C. Davenport, and Ebenezer C. Davenport, the 
survivor or survivors of them, share and share alike, forever. 

“Fourth. Ido hereby nominate my friend, Charles E. Put- 

182. nam, executor of this my last will and testament, hereby 

revoking all former wills by me at any time made, and pro- 

vide that my said executor may act as such without being required 

to give bonds; and 1 do hereby authorize and empower my said ex- 

ecutor, In the settlement and division of my said estate, to make 

sales of any or all my said real or personal estate and to execute to 

the purchaser or purchasers thereof all necessary deeds or other 
instruments of conveyance therefor. 

“In witness whereof I have hereunto set my hand and seal this 
24th day of November, A. D. 1875. 

“ (Signed) GEORGE A. DAVENPORT. 


“The above instrument, consisting of one sheet, was at the date 
thereof signed, sealed, published, and declared by the said 
183. George A. Davenport as and for his last will and testament 
in presence of us, who, at his request & in his presence and 
in the presence of each other, have subscribed our names as wit- 
nesses thereto. , 
“(Signed) — - J. HOWARD HENRY. 
wine H. M. HENLEY.” 


That said will has been duly presented for probate in the circuit 
court for said said Scott county, in the district aforesaid. 

That, among other bequests and devises in said will, the said tes- 
tator, by his said will, disposed of block fifty-nine (59) in the city of 
Davenport, county of Scott aforesaid, as follows: 

To George L. Davenport and Sarah G. Davenport, his parents, he 
gave a life estate for and during their joint lives and the life of the 

survivor, with remainder in fee to his brothers, Joseph A. 
184 Davenport, Henry C. Davenport, and Ebenezer C. Davenport, 
and to his sisters, Naomi Davenport and Catherine Daven- 
ort. 
: That the mortgage executed to your orator by the said testator, 
the said George A. Davenport, in his lifetime,and mentioned and 
described in the proceedings in this cause, embraces the south half 
of said block fifty-nine (59). 

Your orator says that the said devisees and each of them, by rea- 
son of the death of the said George A. Davenport and the execution 
of said will, have become and are necessary parties defendants to 
this suit. 
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Ile therefore prays that they may be made parties defendant 
hereto; that he have against them and each of them the same re- 
lief that is in his original bill prayed for against their testator, the 

said George A, Davenport, to wit: 
185 A decree for the foreclosure of said mortgage and a sale of 

the south half of said block fifty-nine (59), and that a writ of 
subpeena be issued under the seal of this court, directed to the said 
George L. Davenport, Sarah G,. Davenport, Joseph A. Davenport, 
Henry C. Davenport, Ebenezer C. Davenport, Naomi Davenport, and 
Catherine Davenport, to be and appear before this court and abide 
by and perform such further direction and decree herein as to your 
honors may seem meet. 

And your orator will ever pray. 

(Endorsed :) Jon. Edwards, trustee, vs. Geo. L. Davenport. Bill of 
revivor. Filed April 20, 1882. E. R. Mason, clerk. Brannan & 


Jayne. 


186 And on the 5th day of May, 1882, a pracipe for subpoena on 
bill of revivor was filed in said cause in the words and figures 


following, to wit: 


187 In the Circuit Court of the United States for the District of 
Iowa. In Equity. 


JONATHAN Epwarps, Trustee, Complnt, 
vs. 
Greorck L. Davenport and Others, Defendants. 


The clerk will please issue the usual writ of subpeena in the above- 
entitled cause to George L. Davenport, Sarah G. Davenport, Joseph 
A. Davenport, Henry C. Davenport, Ebenezer C: Davenport, Naomi 
Davenport, and Catharine Davenport, who have been made defend- 
ants in said cause in a bill of revivor heretofore filed by the com- 


plainant. 
(S‘g'd) BRANNAN & JAYN 2 
Solicitors for Compl’t. 


(Endorsed :) Edwards es. Davenport. Pre. for s’p’a. Filed May 
5, 1882. E. R. Mason, clerk. 
188 And on the 6th day of May, 1882, a subpoena in chancery 
on bill of revivor was issued out of said clerk’s office to Sarah 
G. Davenport e¢ al., which said subpeena, together with the marshal’s 
return thereon, was filed in said cause on the 3rd day of July, 1882, 
in the words and figures following, to wit: 


189 UwnitTep STATES OF AMERICA, ie 
District of Iowa, 


The President of the United States to George L. Davenport, Sarah 
G. Davenport, Joseph A. Davenport, Henry C. Davenport, Ebe- 
nezer C. Davenport, Naomi Davenport, and Catharine Davenport: 


We command you and each of you that you appear before the judge 


> 


‘ 
ee rer 


lt oy 
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of the circuit court of the United States for the district of Iowa, at Des 
Moines, on the tirst Monday of June, it being the fifth day of June, next 
(A. D. 1882), to answer to the bill of revivor of Jonathan Edwards, trus- 
tee, ke, in the case of Jonathan Edwards, trustee, &c., vs. George L. 
Davenport e¢ al, tiled in the clerk’s office of said court, and show cause, 
ifany you have, why said cause should not be revived as against 
190 youthe heirs, and personal representatives of George A. Dav- 
enport, deceased, and then and there to receive and abide by 
such judgment and decree as shall then and thereafter be made, 
upon pain of judgment being pronounced against you by default. 
To the marshal of the district of Iowa, returnable to the June 
rule day, it being Monday, the 5th day of June, A. D. 1882. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the U.S., at Des Moines, this the 6th day of May, A. D. 
1882, and of the Independence the 106th year. 
[SEAL. ] (S’o’d) EDWARD R. MASON, 
Clerk U.S. C. C., District of Iowa. 


MeEMoRANDUM.—The within-named defendants are notified 

191 that, unless they enter their appearance in the clerk’s oftice of 

said court, at Des Moines aforesaid, on or before the day to 

which the above writ is returnable as above stated, the complaint 

will be taken against them as confessed and a decree entered thereon 
accordingly. 

[SEAL. ] (S’e’d) EDWARD R. MASON, 
Clerk U. S. C. C., District of Iowa. 


District OF Iowa, ss; 


I. Susemiehl, of Davenport, is hereby appointed special deputy 
U.S. marshal to serve this writ. 
(S'g'd) J. W. CHAPMAN, 
U. S. Marshal for the District of Iowa. 


192 This writ came into my hands for service on the 16th day 
of May, A. D. 1882, and I served the same on the within- 
named Sarah G. Davenport, Naomi Davenport, Catherine Daven- 
port, & Henry C. Davenport on the 16 day of May, 1882, by reading 
the same to each of them and by giving to each of them a true copy 
at Davenport, in the county of Scott and State of Iowa. 
Joseph A. Davenport not found in my district. 
(Signed) J. W. CHAPMAN, 
U. S. Marshal, 
By F. SUSENMIEHL, 
Special Deputy. 


Marshal’s fees: 


Mileage, 180 miles _-_-.--- $10 80 
Service on 4._____-_-------- 8 00 


es 
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(Endorsed :) Bill of revivor. Eq. No. 1480. Subpoena in chancery. 

Circuit court of the United States, district of Iowa. Jonathan 

193 Edwards, trustee, &c., vs. George L. Davenport e al. Return- 

able to rule day, first Monday in June, A. D.1882. EI. R. Mason, 

clerk. Filed July 3, 1882. E.R. Mason,clerk. Brannan & Jayne, 
comp’t’s sol-., Muscatine, Iowa. 


194 And on the 6th day of May, 1882, a subpeena in chancery on 

bill of revivor was issued out of said clerk’s office to George L. 
Davenport et al., which said subpoena, together with the marshal’s 
return thereon, was filed in said cause on the 3rd day of July, 1882, 
in the words and figures following, to wit: 


195 Unrrep States or Amertca, |... 
District ef Towa, ee 
The President of the United States to George L. Davenport, Sarah 
G. Davenport, Joseph A. Davenport, Henry C. Davenport, Ebenezer 
C, Davenport, Naomi Davenport, and Catharine Davenport : 


We command you and each of you that you appear before the 
judge of the circuit court of the United States for the district of 
fkowa, at Des Moines, on the first Monday of June, it being the Sth 
day of June next (A. D. 1882), to answer to the bill of revivor of 
Jonathan Edwards, trustee, &c., in the case of Jonathan Edwards, 
trustee, &c., vs. George L. Davenport eé al., filed in the clerk’s 
office of said court, and show cause, if any you have, why 
said cause should not be revived as against you, the heirs and 
personal representatives of George A. Davenport, deceased, and 

then and there to receive and abide by such judgment and 
196 decree as shall then and tiereafter be made, upon pain of 
judgment being pronounced against you by default. 

To the marshal of the District of Iowa, returnable to the June 
rule day, it being Monday, the 5th day of June, A. D. 1882. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Yourt of the U.S., at Des Moines, this the 6th day of May, A. D. 
1882, and of the Independence the 106th year. 

[seat] (S’g’d) EDWARD R. MASON, 
Clerk UL S.C. C, District of Towa. 


Memwonanpum—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said court, 
at Des Moines aforesaid, an or before the day to which the above 

writ is returnable, as above stated, the complaint will be 
197 ~—s taken against them as confessed anda decree entered thereon 


accordingly. 
[SRaL.] (S’g’d) EDWARD RK. MASON. 


District or Iowa, ss: 


W. L. Brannon, of Tama City, is hereby appointed special deputy 


U.S. marshal to serve this writ. 
(S'g’d) ‘J. W. CHAPMAN, 
U. S. Marshal for the District of Iowa. 


. “€ 
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This writ came into my hands for service on the 16th day of May, 
A. D. 1882, and I served the same on the within-named George L. 
Davenport, Ebenezer C. Davenport, on the same day of May, 1882, 
the others not being in this county, by delivering a true copy of the 
same to them at Indian Camp, in the county of Tama and State of 
Towa. : 


(S’e’d) J. W. CHAPMAN, 
U. S. Marshal. 
(S’o’d) W. L. BRANNON, 
: Special Deputy. 
19S Marshal’s fees: 
Mileage, 108 miles...--- $6 00 
Service on....-..----... 4 00 
i EE 1 00 
$11 00 


(Endorsed :) No. 1480. Equity. Subpena in chancery. Circuit 
court of the United States, district of Iowa. Jonathan Edwards, 
trustee, &c., vs. George L. Davenport ef al. Returnable to rule day, 
first Monday in June, A. D. 1882. Filed July 3, 1882. E. R. Ma- 


son, clerk. 


199 And on the Sth day of June, 1882, the defendants, George 

L. Davenport e¢ al., by George E. Hubbell e¢ al., their solic- 
itors, filed in said cause a precipe for appearance to bill of revivor 
in the words and figures following, to wit: 


200 DAVENPORT, June 5, 1882. 


Drar Str: Please enter our appearance for the defendants 
in the bill of revivor to bring in the heirs of Geo. A. Davenport in the 
cause of Jonathan Edwards, trustee, &c., vs. Geo. L. Davenport « 
Geo. A. Davenport e al, in the circuit court of the U.S. 


(S'g’d) GEO. EL HUBBELL. 
- BILLS & BLOCK, 
. MARTIN, MURPHY & LYNCH, 


[ Written across face:} Filed June 5, 1882. E.R. Mason, clerk. 


(Endorsed :) Eq. No. 1480.) Jonathan Edwards vs. Geo. L. Dav- 
enport, Pre. for app. of defendants to bill of reviver. Filed June 
5, 1SS2. E. R. Mason, clerk. 


201 And on the 9th day of June, 1882, the defendants, George 

L. Davenport e¢ al., by Bills & Block eé al., their solicitors, filed 
in said cause their answer to the bill of revivor in the words and 
figures following, to wit: 


7—145 


addibieed.. tae 
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202 United States Circuit Court, District of Iowa. 
JONATHAN Epwarps, Trustee, Complainant, 
vs. 
GEORGE L. DAvVENrPoRT, SARAH G. DAvENPoRT, & Others, Re- 
spondents. 


Joint and several answer of George L. Davenport, Sarah G. Daven- 
port, Joseph A. Davenport, Harry C. Davenport, Ebenezer C. Dav- 
enport, Naomi Davenport, and Catherine Davenport. 


These defendants, now and at all times, saving and reserving to 
themselves and each of them all benefit which can or may be had 
or taken to the many errors in the complainant’s said bill of com- 

plaint contained, for answer thereunto, or unto so much as 
203 these defendants are advised is material and necessary, admit 

that on the twentieth day of December, A. D. 1881, that the 
said George A. Davenport died unmarried, without children, leav- 
ing him surviving his parents and brothers & sisters, as stated in 
said amended bill of complaint, and that his only heirs-at-law are 
his parents, George L. Davenport and Sarah G. Davenport. 

Admit also that there has been filed in the office of the clerk of 
the said circuit court in and for said Scott county a paper or docu- 
ment purporting to be the last will and testament of said decedent, 
George A. Davenport, and aver in reference thereto that while said 
paper purports to be the last will and testament of said George A. 

Davenport that the same is and was only such in form, and 
204  ~=that at the time of signing said paper said George A. Daven- 

port was wholly incapacitated from making and executing 
the same, and that his heirs-at-law have filed in the office of the 
clerk aforesaid a caveat, in due form of law, contesting the validity 
of said will, and which caveat is in words and figures following: 


Probate. 


In the Circuit Court, Scott County, Iowa. 


In the Matter of the Last Will & Testament of GkorGcE A. DAVEN- 
PORT. 


Now comes George L. Davenport and Sarah G. Davenport, Naomi 

Davenport, Catherine Davenport, Harry Davenport, Eb. C. Daven- 

port, & Joseph A. Davenport, the first two the parents and 

205 the others brothers and sisters of said George A. Davenport, 
deceased, and aver and show to the court— 

That the said instrument in writing filed in this court purporting 
to be the last will & testament of Geo. A. Davenport, deceased, is 
utterly null, void, and of no validity, for that— 

The said Geo. A. Davenport, froth the time he was of the age of 
seven years, had been continuously to the day of his death an im- 
becile, wholly incompetent either to understand or transact any kind 
of business requiring reason & judgment. 

That from the age of seven years to the day of his death he was 
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afflicted with a disease known as epilepsy, which so far impaired his 
mind as to render him incapable of either understanding or trans- 

acting business as men ordinarily do, and rendered him con- 
206 _—sitinuously insane and imbecile, so that at the time of the exe- 

cution of the said pretended will (if he ever did execute the 
same) he, the said Geo. A. Davenport, was incapable, by reason of 
insanity and imbecility, of either making or understanding how to 
make a disposition of his property, real or personal, in the manner 
set out in the said instrument. 

The contestants further aver and believe, and so charge, that one 
Charles E. Putnam, who is named as executor in said Instrument 
and in whose handwriting said instrument is drawn, well knowing 
at the time of the execution thereof that said Geo. E. Davenport 
was imbecile, insane, and wholly incompetent to make or execute 
the same understandingly, fraudulently and by undue influence and 

arts and persuasion caused and procured the said Geo. A. 
207 Davenport to make and execute said instrument, he, the said 

Geo. A. Davenport, being at the time insane, imbecile, and 
wholly incompetent to make or understand the form, substance, 
effect, or terms of the said instrument. : 

And so the petitioners aver that said instrument is utterly invalid, 
null, and void, and they ask that the same may be set aside and de- 


clared void by this court. 

, JOSEPH A. DAVENPORT. 
GEORGE L. DAVENPORT. 
SARAH G. DAVENPORT. 
HARRY C. DAVENPORT. 
EBENEZER C. DAVENPORT. 
NAOMI DAVENPORT. 
CATHERINE DAVENPORT. 


And aver that proper steps are now being taken in the proper 

State courts having jurisdiction thereof to contest said will and have 
the same declared null and void. 

208 These defendants, further answering, admit the right of 
said complainant to have said suit revived as to the legal heirs 

of said Geo. A. Davenport, deceased, but deny their right to foreclos- 

ure of said mortgage. 

And, further answering, these defendants beg leave to adopt as 
‘their answer the answer heretofore filed by said George A. Daven- 
port by and through his guardian, Sarah G. Davenport, as fully and 
completely as if herein pleaded and set forth, adopting as the answer 
of the defendants all averments and allegations in said answer con- 
tained. 

(S’g’d) BILLS & BLOCK, 


(S’o’d) MARTIN, MURPHY & LYNCH, 
Solicitors for Respondents. 
(S’o’d) GEO. E. HUBBELL, 


Of Counsel. 
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209 Received a copy of the foregoing answer June 8th, 1882. 
(S’g’d) BRANNAN & JAYNE, 
Comp’t’s Alt’ys. 


(Endorsed :) Jonathan Edwards, trustee, vs. G. L. Davenport eé al. 
Defendants’ answer to bill of revivor. Filed June 9, 1882. E. R. 
Mason, clerk. Martin, Murphy & Lynch, Bills & Block, Geo. E. 
Hubbell, solicitors. 


210 And on the 13th day of July, 1882, a trial notice was filed 
in said cause in the words and figures following, to wit: 


211 Trial Notice. 


JONATHAN Epwarps, Trustee, &c., 
US. 
GrOoRGE L. DAVENPORT e€ al. 
DAVENPORT, Iowa, Jan’y 12, 1882. 
To the clerk of the circuit court of the United States in and for the 
district of Iowa: 

You will please take notice that the above-entitled suit will be set 
down for hearing at the next term of said court, and that the same 
will be ready for hearing on the merits at said term. 

You will please see that the same is placed upon the trial calen- 
dar, as required by the rules of said court. 


(S’g’d) GEO. E. HUBBELL, 
“ BILLS & BLOCK, 
(S’g’d) MARTIN, MURPHY & LYNCH, 


Att’ys for Def’ts. 
212 (Endorsed :) Eq. 1480 Jona. Edwards vs. Geo. L. Daven- 


port et al. Def’ts’ trial notice. Filed July 18,1882. E.R. 
Mason, clerk. 


213 And on the 17th day of October, 1882, the complainant, by 
Brannan & Jayne, his solicitors, filed in said cause an amend- 
ment to the bill of revivor in the words and figures following, to wit : 


214 In the Circuit Court of the United States for the Southern 
District of Iowa. In Equity. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 
GeorGE L. DAvENpPoRT, SARAH G. DAVENPORT, and Others, Def’ts. 


To the judges of said court: | 

Henry R. Bond, a citizen of the State of Connecticut, who has been 
substituted as trustee in the place of Jonathan Edwards, now de- 
ceased, complainant in the above-entitled cause, by leave of the court, 
files this as an amendment to the bill of revivor heretofore on the — 
day of May, 1882, filed in this cause. 

And he says that after the will of the said George A. Davenport 
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had been filed in the proper probate court for probate and 
215 while probate of the said will was still pending the parties 
who by the said bill of revivor were made parties defendant 
to this proceeding, to wit, the parents and the brothers and sisters 
of the said George A., who are the sole and only beneficiaries pro- 
vided for in said will, filed in said probate court objections to the 
probate of said will, alleging as the ground of such objections utter 
and entire mental incompetency on the part of the said George A. 
to make such will, and averring that by reason of such mental in- 
competency said will is null, void, and of no effect whatever. 
And he says that no action has as yet been taken on said objec- 
tions, and the said will has not yet been probated. 
He further says that a copy of said objections is set forth at length 
on the answer of said defendants to said bill of revivor. 
216 Complainant further avers that the entire estate of the said 
George A. Davenport was by said will disposed of and divided 
among the said defendants, and that by reason of their disaffirmance 
and repudiation of said will and of the giftsand devises in said — made 
to them the said will has, so far as they are concerned, become in- 
operative and of no effect, and that by their own acts and so far as 
they are concerned the title to and interest in said estate and to all 
of it has become vested in and is owned by the said George L. Da- 
venport and the said Sarah G. Davenport, who were the parents of 
the said George A. Davenport, and are his heirs-at-law under the 
statutes of Iowa. : 
The complainant further avers that the mortgage now in suit was 
executed by the said George LL. Davenport, the said Sarah G. 
217 Davenport, and the said George A. Davenport jointly; that 
the said George L. Davenport and the said Sarah G. Davenport, 
in said mortgage, in express terms and in the language following, 
“ covenant and warrant, to and with the said party of the second part 
(that is, the said Jonathan Edwards, trustee), his successors and as- 
signs, that the title to the above-granted premises is free, clear, 
and unincumbered ; that they are lawfully seized of the premises 
aforesaid as of a sure and indefeasible estate of inheritance in fee 
simple, and that they will warrant and forever defend the same 
against all claims whatsoever.” 
And the complainant avers and charges that the said George L. 
and the said Sarah G. Davenport are, each of them, by and thro’ the 
assurances and covenants so tmhade by them and set forth in 
218 said mortgage, barred and estopped from asserting or claim- 
ing, in themselves or in either of them, any right, title, or 
interest in said mortgaged premises adverse or hostile to the lien of 
said mortgage. 
And the complainant prays that he may have the relief asked for 
in the original bill and the bill of revivor. 


(S’g’d) BRANNAN & JAYNE, 
Sol’rs for Compt. 
(S’e’d) W. F. BRANNAN, 


Of Counsel for Comp’t. 
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(Endorsed :) U.S.C. C. Jonathan Edwards, trustee, vs. George 
LL. Davenport and others. In equity. Amendment to bill of re- 
vivor. Filed Oct. 17, 1882, by leave of court. KE. R. Mason, clerk. 
Brannan & Jayne. 


219 And on the 17th day of October, 1882, in the record of 
proceedings of said court is an entry in said cause in the 
words and figures following, to wit: 


220 +~=United States Circuit Court, Southern District of Iowa. Oc- 
tober Term. 


JONATHAN Epwarps, Trustee, 
vs. |, 1480. 
GEORGE L. DAVENPORT et al. 
Turspay, October 17th, 1882. 
This cause came on this day for hearing ; complainant appears by 
Brannan and Jayne, his solicitors ; and it appearing to the court that 
Jonathan Edwards, trustee, had departed this life it 1s ordered that 
Henry R. Bond, the successor in trust of said Jonathan Edwards, 
trustee, be substituted as complainant herein. 
It is further ordered that complainant have leave to file an amend- 
ment to the bill of revivor. 


221 And on the 18th day of October, 1882, the complainant, 

by Brannan & Jayne, his solicitors, filed in said cause a reply 
to the answer of defendants to bill of revivor, in the words and 
figures following, to wit: 


222 ~=6In the Circuit Court of the United States for the Southern 
District of Iowa. In Equity. 


JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT, SARAH G. DAVENPORT, JOSEPH A. DAVEN- 
PORT, and Others. 


Comes Henry R. Bond, who has been substituted as trustee, and 
complainant in the above-entitled cause, and for reply to the answer 
of the defendants to the bill of revivor heretofore filed denies each 
and every: statement therein inconsistent with the averments in the 
original bill and the bill of revivor herein. 


(S’g’d) BRANNAN & JAYNE, 
Sol’rs for Comp’t. 
(S’g’d) W. F. BRANNAN, 
Of Counsel. 


(Endorsed:) U. 8. C. C. No. 1480. Jon. Edwards, trustee, vs. 
George L. Davenport and others. Reply to answer to bill of revivor. 
Filed Oct. 18, 1882, by leave of court. E. R. Mason, clerk. 


223 And on the 21st day of October, 1882, a transcript of ap- 
pointment of Sarah G. Davenport, as guardian of George A. 
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Davenport, from the circuit court of Scott county, Iowa, was filed in 
said cause in the words and figures following, to wit: 


224 Be it remembered that heretofore, to wit, at a term of the 
circuit court of the State of Iowa begun and held at Daven- 
port, in and for said county, on the second Monday in December, A. 
D. 1880—present, the Hon. D. C. Richman, judge of the second circuit 
of seventh judicial district of the State of Iowa, Harvey Leonard, 
sheriff of said county, and J. Andrews, clerk of said court—and the 
following-entitled cause coming on to be heard on the 29th day of 
December, A. D. 1882, and still during said term of said court the 
following, among other, proceedings were had therein, to wit: 


In the Matter of the Guardianship of GEorGE A. DAVENPORT, a per- 
son of unsound mind. 


In the above matter a petition having been filed on the 1st 
225 day of August, 1877, asking that a guardian of the estate of 
said Geo. A. Davenport be appointed as is provided by statute, 
and said petition having been presented to the judge of this court 
and the appointment of a temporary guardian asked, and,the said 
judge having on the Ist day of August, 1877, duly appointed Mrs. 
Sarah G. Davenport such temporary guardian, and said temporary 
guardian having on the 8th day of August, 1877, duly qualified as 
such temporary guardian, and since that having acted as such tem- 
porary guardian, and it appearing to the court that said Geo. A. 
Davenport is still a person of unsound mind and incapable of man- 
aging his property : 
Now, on motion of Geo. E. Hubbell and other att’ys for said guar- 
dian, and upon hearing and due consideration of said matter— 
226 It is ordered and adjudged that the said Mrs. Sarah G. 
Davenport be, and she is hereby, appointed permanent guar- 
dian of the estate of Geo. A. Davenport, and that the said Sarah G. 
Davenport file a bond as such guardian, with sureties to be approved 
by the clerk of this court, in the sum of ten thousand dollars. 


And now, to wit, this 22d day of January, 1881, Sarah G. Daven- 
port having filed her bond in the sum of ten thousand dollars, with 
Bailey Davenport and N.S. Mitchell as sureties thereon, and having 
duly qualified as by law required, “letters of guardianship” are 
issued accordingly. 


STATE OF Iowa, i 
Scott County, 


I, J. Andrews, clerk of the circuit court of the State of 

227 Towa in and for said county, do hereby certify that the above 

and foregoing is a true and perfect transcript of the record 

entry of appointment of permanent guardian in the above-entitled 
cause as fully as the same remains on record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at the court-house in Davenport, in said county, 
this 19th day of October, A. D. 1882. 
[SEAL. ] (S’g’d) J. ANDREWS, 
Clerk of said Court, 
By —— —, Deputy. 


(Endorsed :) No. 2886. Transcript of record. Circuit court, Scott 
county. In the matter of the guardianship of Geo. A. Davenport. 
Cost of transcript, $1.25. Filed Oct. 21, 1882. E. R. Mason, clerk. 


228 And on the 21st day of October, 1882, in the record of 
proceedings of said court is an entry in said cause in the 
words and figures following, to wit: 


229 United States Circuit Court, Southern District of Iowa 
October Term, 1882. 


Henry R. Bonn, Successor in Trust, &c., 
vs. Eq. No. 1480. 
GeEoRGE L. DAVENPORT ef al. 


SATURDAY, October 21st, 1882. 


This cause came on this day for hearing; complainant appears 
by Brannan and Jayne and J. Cartkadden, and defendants by Bills 
and Block and G. E. Hubbell, and the cause is submitted to the 
court to be argued orally at Keokuk, the time of such arguments to 
be hereafter fixed by the court. 


230 And on the 10th day of May, 1883, an opinion was filed in 
said cause, which said opinion is in the words and figures fol- 
lowing, to wit: 


231 United States Circuit Court, Southern District of Iowa, Cen- 
tral Division. May, 1883. In Equity. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 
On final hearing. 


Rill to foreclose a mortgage executed by respondents, Geo. L. Daven- 
port and wife and George A. Davenport, on certain real estate in 
the city of Davenport, Iowa, to secure the payment of bonds 
amounting to $95,000, besides interest. 


A part of the property mortgaged belonged to George L. Daven- 
port and the remainder to George A., that belonging to the latter 
being the south half of block 59, in said city of Davenport. Asa 
part of the contract, the debt was apportioned upon the several 
pieces of real estate mortgaged. It 1s conceded that the sum ap- 
portioned toand made a lien upon the property of George A. Daven- 

port was $56,000 and interest, and that the sum apportioned 
232  toand madea lien upon the property of the said George L. 
Davenport was $39,000 and interest. A mortgage was exe- 
cuted to Jonathan Edwards, as trustee for the Equitable Trust Com- 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 57 


pany of New London, Connecticut, from which company the said 
George L. Davenport had obtained a loan of the said sum of $95,000. 
No defence is made on behalf of respondent, George L. Davenport. 
As to the property of George A. Davenport, embraced in the mort- 
gage, the defence is that he was, at the time of the execution of the 
bonds and mortgage sued on, of unsound mind; so that the same are 
void. Since the commencement of the suit George A. Davenport 
has died, and the necessary bill of reviver has been filed alleging 
that George L. and Sarah G. Davenport, his father and mother, and - 
who were grantors with him in the mortgage, are his sole 
233 i heirs-at-law. As they had both joined in the several covenants 
of general warranty contained in the mortgage, it is alleged 

that their after-acquired title to the property of the said George A. 
included in the mortgage accrued to the benefit of the mortgagees, 
and that they are estopped to set up the defence above mentioned. 

BRANNAN anno JAYNE anpb 

J. CARSKADDAN, 

For Complainants. 

GEORGE E. HUBBELL, 

BILLS anp BLOCK, anp 

MARTIN, MURPHY anp LYNCH, 

For Respondenis. 

McCraky, Circuit Judge: 

Upon the death of George A. Davenport the title to his real estate 
included in the mortgage passed to his father and mother, George 
Le Davenport and Sarah G. Davenport, to each an undivided one- 
half; and,as they both joined in the mortgage and in the covenants 

of general warranty therein, we are to determine in the first 
234 place how far either or both are estopped to set up the inca 

pacity of George A. to make the contract sued on. The title 
acquired by the respondent, George L. Davenport, through the death 
of his son, George A. Davenport, undoubtedly inures to the benefit 
of the mortgage by virtue of the covenants embraced in the mort- 
gage. A mortgagee containing covenants of general warranty will, 
as between the mortgagor and the mortgagee, undoubtedly pass an 
afler-acquired title. 

Rice vs. Kelso, 7 N. W. Rep., 34 1. 

S. C. Co., id., 335. 

Jones on Mortgages, secs. 56 /., 682, 825, and numerous cases 

cited. 


But at common law this rule does not apply to covenants con- 
tained in the deed of a married woman. They amount to nothing 
more than a release of dower, and do not estop her to claim an after- 
acquired interest. Bishop on the Law of Married Women, sec. 608 ; 

Shiles vs. McChesney, 20 Iowa, 43. 
235 And the same rule prevails under the statute of Iowa, 
which provides (code, sec. 1937) as follows: “In cases where 
either the husband or the wife join in a conveyance of real prop- 
erty owned by the other the husband or wife so joined shall not be 
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bound by the covenants of such conveyance unless it is expressly so 
stated on the face thereof.” 
There is upon the face of the mortgage no express statement that 
the wife shall be bound by the covenants contained therein. 
O’Neill v. Vanderberg, 25 Iowa, 204. 
Thompson v. Merrill Co., Fed. Rep., 796. 


It follows that, independently of any question as to the mental 
‘apacity of George A. Davenport, the complainants are entitled to 
decree as against all the property embraced in the mortgage and 
which belonged to George L. Davenport at the time that the mort- 

gage was given and as to the undivided one-half of that por- 
236 tion which belonged to George A. Davenport. As to the 

remaining undivided half of said last-mentioned property, 
the right of complainant depends upon the determination of the 
question of the mental capacity of said George A. Davenport at the 
time that the bonds and mortgage were executed. It is necessary, 
in the first place, to determine what is the test by which the ques- 
tion of the capacity to contract is to be decided. Some of the earlier 
cases and a few comparatively recent ones hold that, in order to set 
aside a contract upon this ground, it must appear that there was a 
total deprivation of reason. 

i Parte Barnesley, 3 Atk., /. 68. 
Stewart v. Lispuiard, 26 Wend., 225. 


The more modern rule is that it is only necessary to show that 
the party executing the contract was of such weak and feeble mind 
as to be incapable of comprehending its nature. 

The rule is sometimes stated in another form, thus: 

237 “To constitute such unsoundness of mind as should avoid 

a deed at law, the person executing such deed must be in- 
capable of executing, understanding, and acting in the ordinary 
affairs of life.” This statement of the rule is given in the opinion of 
the House of Lords, in Ball v. Mannin, 2. Dow and Clark, 380, and 
is quoted with apparent approval by the Supreme Court of the United 
States in Dexter v. Hall, l. 5 Wallace, 9. 

In the former of these cases the court below refused to charge that 
the unsoundness of mind must amount to idiocy, and this ruling 
was sustained, first by the court of king’s bench in Ireland, after- 
wards by the exchequer chamber, and finally by the House of Lords. 
The rule is thus stated in Dennett v. Dennett, 44 N. H., 532. “The 
question, then, in all cases where incapacity to contract from defect 

of mind is alleged, is not whether the person’s mind is im- 
238 paired, nor if he is affected by any form of insanity, but 

whether the powers of his mind have been so far affected by 
his disease as to render him incapable of transacting business like 
that in question ;” and again, “ Every person is to be deemed of un- 
sound mind who has lost his memory and understanding by old 
age, sickness, or other accident so as to render him incapable of 
transacting his business and of managing his property. When it 
appears that a grantor had not strength of mind and reason to un- 
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derstand the nature and consequences of his acts in making a deed, 
it may be avoided on the ground of insanity.” 
Re Baker, 2 Johns. Chancery, 232. 


In Converse v. Converse, 2 /. ver., /. 68, it is said that a person is 

of unsound mind if “the mind is inert, the memory is unable to re- 

call and the mind to retain in one view all the facts upon 

239 which the judgment is to be formed for so long a time as may 
be required for their due consideration.” 

I am constrained to hold that within the rule established by those 
authorities George A. Davenport was not at the time of signing the 
bonds and mortgage in question of sound mind or capable of making 
a valid contract; that he was not totally bereft of reason may be ad- 
mitted, but that he was incapable of understanding the natureand con- 
sequences of his act in executing these instruments is, I think, equally 
clear; the powers of his mind had been so far affected by disease as to 
render him incapable of transacting business like that in question ; 
without attempting a review of the evidence, an abstract of which 
covers nearly 900 printed pages, it must suffice to say that it shows 

that he was attacked by a violent disease when about seven 
240 years of age, which produced convulsions and a state of un- 

consciousness lasting several weeks and which caused a sus- 
pension of mental development from that time and obliterated from 
his memory all that he had learned at school prior thereto. The 
family physician who attended him testifies that this sickness left 
him in a state “compidratively idiotic.” A few years later he was 
attacked with epileptic convulsions, which continued to afflict him 
and to constantly impair and further weaken his intellect until the 
day of his death, which occurred in 1881 while an inmate of the 
insane hospital at Mt. Pleasant, Iowa. At the time of the execu- 
tion of the instruments in question he had suffered with this 
malady for about 20 years. The effect of epileptic convulsions 
is always to impair the intellect, and when it is remembered that 

after the illness suffered in childhood George A. Davenport 
241 never possessed at his best anything more than the intellect 

of a child of seven years, it is apparent that this long pro- 
cess of impairment must have left him in a state of such imbecility 
as to render him utterly incapable of understanding the nature and 
consequences of his acts in executing the bonds and mortgage sued 
upon. 

Itis in such cases of course impossible to fix the exact point 
where the disposing mind disappears and incapacity to contract be- 
gins, but here all the facts and circumstances and the decided weight 
of the direct testimony shows that in the case of George A. Daven- 
port this point had been reached and passed prior to the date of the 
instrument sued on. His conduct for years prior to the execution of 
said instrument—in fact, during all the period after his illness in 

childhood—was that of a mere child or of a thoroughly im- 
242 ~becile man. He was never permitted to manage or care for 
his estate. All his business transactions of any importance 
were conducted by his father. He was often violent; sometimes 
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dangerously so. Someseventy reputable witnesses who knew him well 
testify to such habitual conduct and deportment on his part as would 
seem to demonstrate the want of capacity to contract, and nearly, if 
not quite, all of them declare that he was incapable of comprehending 
the nature and character of the contract embodied in the mortgage 
and notes sued upon in this case. It follows that the defense inter- 
posed by the respondent, Sarah G. Davenport, as to the undivided 
half of the south half of said block 59 must be sustained, except 
in so far as the money borrowed from the trust company was used 

to remove valid liens from said property. To the extent of any 
243 such liens actually paid off out of said money the trust com- 

pany is entitled to relief. The doctrine of subrogation may 
well be applied to such a case. If the money advanced by the trust 
company was used to discharge a valid pre-existing lien to that ex- 
tent the respondent has been benefitted. The trust company was 
not a mere volunteer, and having discharged a valid lien it is en- 
titled by subrogation to all the remedies which the original holder 
of such lien possessed as against the property. 

Coltrell’s Appeal, 23 Pa. States, 205. 

Moisier’s Appeal, 56 do., 80. 


It is alleged that the money advanced by the trust company was 
used to discharge (?) certain mortgages to Richardson, Mrs. Hilton, 
and John Littig, and (?) certain delinquent taxes. 

As to these mortgages, I find from the evidence that they were 

executed to secure the payment of debts of George L. Daven- 
244 port and that George A. received no benefit from them, and 

as they cannot be upheld as contracts binding upon him, on 
account of his want of mental capacity, I cannot hold that they con- 
stituted valid liens. As to the taxes it is otherwise. They consti- 
tuted a valid lien, whith was removed with funds obtained from 
complainants. They were paid on the 28th day of June, 1875, and 
the sum paid was $695.20. For one-half of this sum, with six per 
cent. per annum interest from the date of payment, complainant is 
entitled to decree against the said undivided half of the south half 
of block 59, the property of respondent, Sarah G. Davenport. 

Counsel for complainant have exhaustively argued the question 

whether it is necessary for the respondents to prove that the 
245 trust company had notice of the incapacity of George A. 

Davenport, and they cite numerous authorities to support the 
affirmative of this question. Most of them are cases in which the 
estate of the lunatic has received the benefit of the contract which 
is assailed, and it is doubtful whether any well-considered case has 
gone so far as to hold that a contract of suretyship entered into by a 
person of unsound mind will bind him or his estate, even where the 
other party to the cuntract is ignorant of his incapacity and acts in 
good faith. However this may be, I must hold that the rule ina 
case like the present is settled, so far as this court is concerned, by 
the case of Dexter v. Hall, supra, which decides that such a contract 
is absolutely void, and not merely voidable. In that case the facts 
were that Hall, while an inmate of the lunatic asylum in 
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246 Philadelphia, had executed a power of attorney to one Harris, 

authorizing him to sell and convey certain real estate belong- 
ing to Hall, in San Francisco, Cal. By virtue of this power Hall sold 
the real estate to persons under whom Dexter claimed titles. After 
Hall’s death his widow and heirs brought ejectment for the property 
on the ground that the power of attorney to Harris was void for 
want of mental capacity of Hall to execute it. 

There was testimony for plaintiff tending to show that Hall was 
insane at the date of the power of attorney, and on the part of the 
defendant tending to show that he was sane. It appears from the 
statement of the case that “the defendant in rebuttal offered to prove 
that he had purchased the premises in good faith for a full considera- 

tion and without notice of the alleged insanity of Hall, but the 
247 court rejected the testimony.” The court instructed the jury 
as follows: 

“Tf at the time that Hall executed the power in question he was 
insane and his insanity was general, the instrument was a nullity 
and no title could be transferred under it; in that case the plaintiffs 
are entitled to a verdict. It matters not, if such were the case, what 
consideration may have been paid to the attorney, or with what 
good faith the parties may have purchased. The instrument in such 
a case is no more to be regarded as the act of Hall than if he was 
dead at the time of its execution.” 

The jury found for plaintiffs, and the judgment is afirmed by the 
Supreme Court in an elaborate opinion by Mr. Justice Strong, in which 
the authorities are reviewed and the conclusion reached that the rulings 

and instructions were correct. “The fundamental idea of a 
248 contract,” says the court, “ 1s that it requires the assent of two 

minds; but a lunatic or a person non compos mentis has noth- 
ing which the law recognizes as a mind, and it would seem, there- 
fore, upon principle, that he cannot make a contract which may 
have any efficacy as such.” 

It is suggested by counsel that a different rule pervails in equity, 
but I know of nothing in authority or reason upon which to 
base such a distinction. The rule as to the responsibility of a 
lunatic or person non compos mentis upon his contracts is the same 
in equity as in law, and if this court is bound to follow the ruling 
in Dexter v. Hall it is conclusive of the question now under con- 
sideration. It is insisted, however, that a different doctrine has been 

established in this State by several decisions of its supreme 
249 court, and that these decisions constitute a rule of property here 

which this court should adhere to. It is true that the supreme 
court of this State has held that equity will not interfere to set aside 
a conveyance on the ground of the insanity of the grantor to one 
who shall have purchased in good faith and for value in ignorance 
of the mental condition of the grantor (Ashcroft v. De Armond ef 
al., 44 Iowa, 229); and also that persons of unsound mind will be 
bound by their executed contracts where such contracts are fair and 
reasonable and were entered into by the other parties without 
knowledge of the mental unsoundness, in the ordinary course of 
business, and where the parties cannot be placed in statu quo (Ab- 
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bott v. Creal et al., 56 Iowa, 175); and see to the same effect Belhrens 
v. McKenzie, 23 Iowa, 333. These cases undoubtedly hold a 
different doctrine from that laid down in Dexter v. Hall, and 

the question is whether they establish a rule relating to 
250 ~=land titles within the State of Iowa which this court should 

follow, notwithstanding a contrary decision by the Supreme 
Court of the United States. It is true that where any principle of 
law establishing a rule of real property has been settled in the State 
courts that rule will be applied by the Federal courts within the 
same State; and it makes no difference whether such rule of prop- 
erty grows out of the constitution or statutes of the State or out of 
the principles of the common law adopted and applied to such titles. 
Jackson v. Chew, 12 Wheat., 253. It may be doubted whether the 
question here presented is not a question of equity law, and if it is 
this court is not bound by the decision of the State court. Nevins 
v. Scott, 23 How., 268; United States v. Howland, 4 Wheat., ll. 5; 

Boyle v. Zacharie, 6 Pet., 658. But, waiving the consideration 
251 = of that question, I am of the opinion that the decisions of the 

supreme court of Iowa above cited do not establish a rule 
concerning land titles. They relate not to land titles especially, but 
to a question of general jurisprudence, to wit, the effect to be given 


to the contract of a lunatic or person non compos mentis. It is true 


that the doctrine announced in these cases may, when applied to 
conveyances, affect titles to land in this State, but it is only necessary 
in the present case to determine the validity of the bonds executed 
by George A. Davenport. If these are held invalid as to him, the 
mortgage, which is a mere incident, falls with them. 
Can it be said that a rule respecting the validity, force, and effeet 
of a contract entered into by a person of unsound mind isa rule 
of property? It is a rule which may indirectly, in a certain 
252 class of cases, affect title to property, but the same may be said 
of any ruling of the State courts respecting contracts. If the 
sum claimed as due upon a contract is sought to be fastened as a lien 
upon real estate, either by mortgage or attachment, a decision of the 
question of its validity will undoubtedly affect the title to said such 
property, but it has never been claimed that for this reason the 
decisions of State courts upon the validity of any class of contracts 
can be regarded asa rule of property. Ifthe complainant had sued 
at ‘aw upon the bonds it would not have been claimed that the 
State decisions in question were binding on this court. It is diffi- 
cult to see upon what principle we can apply one rule to the bonds 
when suit is brought upon them at law and another when suit is 
brought upon them in equity. The decisions of the highest 
253 court of a State may be said to constitute a rule of property 
when they relate to and settle some principle of local law di- 
rectly applicable to titles. A rule of property is one thing; a rule 
respecting the validity of a class of contracts which may or may not 
affect titles to property is another and a different thing. It has been 
held that the Federal courts are not bound by the decisions of the 
State courts determining whether an instrument is a promissory 
note (Bradley v. Lill, 4 Biss., 473), and I suppose it would make 
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no difference if such an instrument were secured by mortgage; the 
Federal courts would still maintain the right to decide for them- 
selves all questions as to validity and its force and effect, except such 
as are determined by local statute. Again, let us suppose that 
254 the State courts establish a rule respecting the rights of pur- 
chasers and assignees of negotiable paper, which is contrary 
to a rule upon the same subject established by the Supreme Court of 
the United States. It is well settled as a general proposition that 
this, being a rule of general commercial law, the Federal courts de- 
cide upon it for themselves. Would the rule be otherwise in a case 
where such an instrument happens to be secured by a mortgage? 
The case of Thomas v. Hatch, 3 Sumner, 170, is instructive upon 
the question what is to be understood by the phrase “rule of prop- 
erty.” The case turned largely upon the construction of a deed. 
The supreme court of the State (Maine) had in another case con- 
strued the same instrument, but Mr. Justice Story refused to adopt 
that construction, saying, “If this were a question of purely 
255 local law we should not hesitate to follow the decision of that 
learned court, for which we entertain the greatest respect; but 
the interpretation of a deed of this sort is in no just sense a part of 
the local law. It must me interpreted everywhere in the same man- 
ner—that is to say, according to the force of the language used by 
the grantor and the apparant intentions of the parties deducible 
therefrom.” | 
My conclusion upon this branch of the case is that the question 
whether a contract entered into by a lunatic or person of unsound 
mind is absolutely void, or only voidable in case the other party can 
be charged with notice of the want of mental capacity, is a question 
of general jurisprudence to be determined by general principles of 
law applicable alike to all the States, and that therefor- this court 
is bound to follow the decision of the Supreme Court of the 
256 United States in deciding it. 

It follows from these considerations that there must be 
decree for complainant against George L. Davenport for the whole 
amount of the bonds sued on, with interest and costs, and as against 
all of respondents for the foreclosure of the mortgage sued on, as 
against all the property, except the undivided half of the south balf 
of block 59, in the city of Davenport, Iowa, and as against respond- 
ent, Sarah G. Davenport, to be enforced as a lien upon said last- 
mentioned property, a decree for one-half the sum paid to remove 
the tax lien upon said half block, and six per cent. interest thereon 
from the time of payment. 


Endorsed: U.S. circuit court, so. district of Iowa, central division. 
Edwards, trustee, v. Davenport e al. In equity. Opinion. Mce- 
Crary, circuit judge. Filed May 10th, 1883. Ed. R. Mason, clerk. 


257 And on the 24th day of October, 1883, in the record of the 
_ proceedings of said court is an entry of final decree in said 
cause in the words and figures following, to wit: 


a 
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258 Inthe Circuit Court of the United States for the Southern 
District of Iowa, Central Division. In Chancery. 


JONATHAN Epwarps, Trustee, Compl’t, 
v8. No. 1480. 


GEORGE L. Davenport and Others, Defend’ts. 


This cause coming on for final hearing and determination this 
24th day of October, 1883, on the original bill filed by the com- 
plainant in this cause, and also on the biil of revivor filed by him 
against the heirs-at-law of George A. Davenport, who was made a 
defendant to complainant’s original bill, but who departed this life 

after said original bill had been filed, and against the devisees 
259 under the will of the said George A., the complainants ap- 

peared by Brannan & Jayne and J. Carskaddan, his solicitors, 
and the defendants, George L. Davenport, Sarah G. Davenport, 
Joseph A. Davenport, Kittie Davenport, Naomi L. Davenport, Henry 
C. Davenport, and Ebenezer C. Davenport, by George E. Hubbell, 
Bills & Block, and Martin, Murphy & Lynch, their solicitors, de- 
fault having heretofore been entered against the other respondents, 
viz., T. W. McClelland & Co., S. S. Gillett, Charles E. Putnam, 
Charles E. Putnam, trustee; Putnam & Rogers, Patience V. New- 
comb, George B. Hawley, E. H. Smart, H. C. Wales, Samuel Perry, 
Seth Warner, James Thompson, T. T. Dow, president; Julius 
Schutt, R. M. Abbott, E. A. Brown, Horace Bradley, B. B. Wood- 
ward, 8S. H. Baker, John H. Berryhill, Davenport National Bank, 

Josephine Lynch, W.S. Myton, Mary L. D. Putnam, Carrie 
260 Abbott, The First National Bank of Davenport, Anna 

Smethem, The Davenport Savings Bank, Anna Hawley, 
formerly Anna Graham; N. Coykendall & Co., Thomas Kehoe, 
Josephine L. Hoge, Harriett V. Fitch, Anna Walsh, Samuel McC. 
Anderson, and Mary McKenzie. 

And the court having read and examined the pleadings and the 
evidence in the cause, and having heard the arguments of counsel, 
and being fully advised in the premises, it is ordered, adjudged, and 
decreed, and this court doth this 24th day of October, 1883, order, 
adjudge, and decree, that the said respondent, George L. Davenport, 
pay to the complainant in this cause on or before the 5th day of 

ovember, 1883, the amount now due and owing upon the bonds 

and mortgage mentioned and described in complainant’s said 
261 bill of complaint, the said amount being, as satisfactorily ap- 

pears to the court, the sum of one hundred and fifty-three 
thousand and forty-seven ;4,3; ($153,047.48) dollars, with interest at 
the rate of seven per cent. per annum from the 10th day of May, 
1883, and the further sum of seven thousand six hundred and fifty- 
two ($7,652) dollars as solicitor’s fees, with interest at the rate of six 
per cent. per annum from the said 10th day of May, and the costs of 
this suit, taxed at $—. 

In default of such payment it is further ordered, adjudged, and 
decreed that the following lands or so much as may be necessary be- 
Jonging to the said George L. Davenport and embraced in the mort- 
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gage recited in complainant’s bill of complaint, which said 
262 mortgage bears date May Ist, 1875, and is recorded in the 

office of the recorder of deeds of the county of Scott, in the 
said State of Iowa, in Book “ Y” of Town Lot Mortgages, on pages 
114-115, e¢ seq., to wit: 

The undivided one-half of the south half of block fifty-nine (59), 
being the portion or share of said south half which descended to 
and became vested in the said George L. as father and heir-at-law of 
the said George A. Davenport, deceased, and all the right, title, and 
interest of the said George L. to the said south half of block 59 and 
to any part or portion thereof; lot No. one (1), in block forty-one 
(41), except the east twenty-three (23) feet of the south sixty (60) feet; 
the west forty (40) feet of the south half of lot nine (9), in block 
forty-one (41); lot No. ten (10), in block forty-one (41), and all the 

right, title, and interest of the said George L. Davenport in 
263 and to the west twenty (20) feet of the north half of lot No. 

nine (9), in block No. forty-one (41), all the foregoing lands 
being in Antoine Le Claire’s Addition to the city of Davenport, in 
the county of Scott and State of Iowa, be sold at public sale at the 
door of the United States court-house at the city of Des Moines, in 
the State of Iowa aforesaid, upon due notice as required by the laws 
of the State of Iowa aforesaid, in respect to sales of land on execu- 
tion, and that the proceeds of such sale or so much as shall be nec- 
essary for that purpose be applied by the master hereinafter named 
as follows: 

Ist. To the costs of said sale. 

2nd. To the costs of this suit. 

3rd. To the payment of debt, interest, and solicitors’ fees, due to 
complainant, as herein adjusted. 

4th. The residue, if any, to be paid into the depository of this 

court, to await the further orders of the court. 
264 It is further ordered, adjudged, and decreed that P. T. Lo- 

max, master of this court, be, and he is hereby, appointed to 
execute this decree, and the said master, on making sale of the said 
‘ premises as herein ordered and decreed, do make and execute unto 
the purchaser or purchasers of said lands a certificate containing a 
description of the property and the amount of money paid by the 
purchaser, and stating that unless redemption is made in one year 
thereafter, according to the provisions of the statutes of the State of 
Iowa governing redemption from sales under execution, he or his 
heirs or assigns will be entitled to a deed for the same. 

It is further ordered, adjudged, and decreed that if the said prop- 
erty shall not be redeemed from said sale within one year from and 
after the date thereof, then and in that case the said master shall 

execute to the purchaser or his heirs or assigns a deed con- 
265 —_-veying all the right, title, interest, estate, and property of said 

respondents, George L. Davenport, Sarah G. Davenport, Joseph 
A. Davenport, Naomi Davenport, Kitty Davenport, Henry C. Daven- 
port, Ebenezer C. Davenport, T. W. McClelland & Co., 5. 8. Gillett, 
Charles E. Putnam, trustee; Charles E. Putnam, Putnam & Rogers, 
Patience V. Newcomb, George B. Hawley, E. H. Smart, H. O. Wales, 
9—145 
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Samuel Perry, Seth Warner, James Thompson, T. T. Dow, president; 
Julius Schutt, R. M. Abbott, E. A. Brown, Horace Bradley, B. B. 
Woodward, S. H. Baker, John H. Berryhill, Davenport National 
Bank, Josephine Lynch, W. 8S. Myton, Mary L. D. Putnam, Carrie 
Abbott, First National Bank of Davenport, Anna Smethem, Daven- 
port Savings Bank, Anna Hawley, formerly Anna Graham; N. Coy- 
kendall & Co., Thomas Kehoe, Josephine L. Hoge, Harriett V. Fitch, 

Anna Walsh, Samuel McC. Anderson, Mary McKenzie, John 
266 ~B. Gilmer, and John M. Hogan, and each of them, in and to 

the said Jands and every part and parcel thereof, as well as 
all the interest of all persons claiming by, through, or under them, 
or any of them, since the date of the said mortgage. 

It is further ordered, adjudged, and decreed that if the said prop- 
erty be not redeemed in one year from the sale thereof the respond- 
ents hereinbefore mentioned and each of them shall be forever barred 
and foreclosed from setting up any right, title, or interest at law or 
in equity in and to the above-described lands or any part thereof, 
and that upon the delivery of the deed to be executed to the pur- 
chaser or purchasers as aforesaid, pursuant to this decree, they and 

pos of them and all persons claiming by, through, or under 
267 them, or any of them, since the filing of the original bill of 

complaint herein, do immediately surrender and deliver up 
to the inane or purchasers aforesaid the possession of the said 
lands and every part thereof. 

It is further ordered that the said master shall, as soon as said sale 
is made, report the same to this court for its action thereon, and that 
this cause do stand continued until the execution of this decree. 

It is further ordered, adjudged, and decreed that the said respond- 
ent, Sarah G. Davenport, pay to the complainant on or before the 
5th day of November, 1883, the sum of five hundred and sixteen 75,5 
dollars, with interest, at the rate of six per cent. per annum, from 
the 10th day of May, 1883, the same being the amount, with interest, 

which the undivided half of the south half of said block fifty- 
268 nine (59), which descended to and has become vested in the 

said Sarah G. Davenport, as the mother and an heir-at-law of 
the said George A. Davenport, deceased, is chargeable for and on ac- 
count of taxes on said block fifty-nine (59), which were paid and dis- 
eharged out of the money advanced by the said Equitable Trust 
Company on the 28th day of June, 1875, and that on failure to pay 
the said sum of five hundred and sixteen 744 dollars within the 
time herein limited the said master sell at public sale so much of 
the said Sarah G. Davenport’s undivided half of the south half of 
said block fifty-nine (59) as shall be necessary to pay the same. 

Such sale to be made at the same place and in the same manner 
and in all respectsas is herein prescribed for the sale of the property 
of the said George L. Davenport, and with like effect. 

It is further ordered, adjudged, and decreed that upon pay- 
269 ments by the said Sarah G. Davenport of the said sum of five 


hundred and sixteen jy; ($516.77) dollars to the said com- 


plainant complainant’s bill be dismissed as to the undivided half 
of the south half of said block fifty-nine (59), which vested in and to 
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which the said Sarah G. has become entitled, as the mother and 
heir-at-law of the said George A. Davenport, deceased. 

And it is further ordered, adjudged, and decreed that, as between 
the complainant and the said Sarah G. Davenport, the said Sarah 
G. Davenport recover of complainant the costs of this suit, so far as 
made in trying the issue of the sanity of the said George A. Daven- 
port, at the time of the making and delivery of said mortgage set 
up in complainant’s bill, and that the receivership heretofore ordered 

be continued, subject to the further order of the court there- 
270 on, and that the cause be retained for that purpose, appeal 
allowed, and bond for cost to be filed by appellant in the sum 
of one thousand dollars. 
(S'g’d) GEO. W. McCRARY, 
Circuit Judge. 


(Endorsed :) Edwards, trustee, es. Davenport etal. Decree. Filed 
Oct. 24, 1883. Ed. R. Mason, clerk. 


271 And on the l4th day of December, 1883, the complainant, 

by Brannan & Jayne, his solicitors, filed in said cause a peti- 
tion for an amended & substituted decree, In the words and figures 
following, to wit: 


272.—sdIn the Cireuit Court of the United States for the Southern 
District of Iowa, Central Division. In Equity. 


Henry R. Bonn, Trustee, Substituted in Place of aici 
‘ rin sated ‘ ’ 
an Edw: ; xceased, Compl’t 
than Edwards, —_— Deceased, Comp!’t, No. 1480. 
GreorGE L. DAVENPORT and Others, Defendants. 


Your orator, Henry R. Bond, respectfully represents and shows to 
the court that on or about the 24th day of October, 1883, a final de- 
cree was entered in this cause; that the said Jonathan Edwards, 
who, as trustee, was the original complainant in this cause, having, 
on the 30th day of May, 1882, departed this life, your orator was, at 

the October term of said court, 1882,0n the suggestion of the 
273 death of the said Jonathan Edwards, duly substituted as 

trustee in place of the said Edwards, and, as complainant, filed 
his bill of revivor against the heirs and devisees of George A. Daven- 
port, who was made a defendant to the original bill of complaint filed 
in this cause, and who in his lifetime hed filed an answer thereto, 
but who departed this life in the month of December, 1881. 

Your orator further says that the matters above stated are all 
matters of record in this cause, but he says that, notwithstanding the 
substitution of your orator as complainant in place of the said Ed- 
wards, deceased, the original title of said cause remained without 
change, which, he is advised, is according to the practice of this 
court. 

And your orator says that through inadvertency the said decree 

bears the original title of said cause omits to recite the death 
274 = of the said Edwards, trustee, and complainant as aforesaid, 
the substitution of your orator as such trustee and complain- 
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ant, and perhaps some other omissions, which are clerical in their 
nature and do not affect the general purpose of said decree. 
He further says that nothing has as yet been done towards exe- 


cuting said decree. 
He therefore prays for an amended and substituted decree, sup- 


plying the omissions above referred to and curing the defects aris- 
ing from such omissions, and for such other relief in the premises 


as he may be equitably entitled to. 
(S’e’d) BRANNAN & JAYNE, 
Solicitors for Compl't. 
(S’o’d) W. F. BRANNAN, Of Counsel. 


(Endorsed :) Eq. 1480. Jonathan Edwards vs. Geo. L. Davenport 
etal. Petition for leave to file amended decree. [Tiled Dec. 14, 


1883. Ed. R. Mason, clerk. 


275 And on the 14th day of December, 1883, an amended & 
substituted decree was filed in said cause, in the words and 


figures following, to wit: 


' 976 In the Circuit Court of the United States for the Southern 


District of Iowa, Central Division. In Chancery. 


Henry R. Bonn, Trustee, Substituted in the Place of 
nathan Edwards, Trustee, Deceased, Comp!’t . 
Jona : . e, Deceased, Comp!'t, \ No. 1480. 
GEORGE L. Davenport & Others, Defendants. 


This cause coming on for final hearing and determination on 
the 10th day of May, 1883, on the original bill filed in this cause by 
Jonathan Edwards, trustee, as complainant, and also on the bill of 
revivor filed by the said Jonathan Edwards, as trustee aforesaid, 
against George L. Davenport, Sarah G. Davenport, Joseph A. Daven- 

port, Henry C. Davenport, Ebenezer C. Davenport, Naomi L. 
277 Davenport, and Kittie Davenport, who —, by an instrument 

purporting to be the last will and testament of George A. 
Davenport, who was in his lifetime made a defendant to the original 
bill of complaint filed herein, and who made answer thereto, but 
who departed this life on or about the 20th day of December, 1881 ; 
also on the amended bill of revivor by the said Henry R. Bond, 
trustee, who was duly substituted as trustee herein in the place of 
the said Jonathan Edwards, who departed this life on or about the 
30th day of May, 1883, against the said George L. Davenport and 
the said Sarah G. Davenport, heirs-at-law of the said George A. 
Davenport, deceased—the complainant appeared by Brannan & 
Jayne and J. Carskaddan, his solicitors, and the said defendants, 

George L. Davenport, Sarah G. Davenport, Joseph A. Daven- 
278 port, Kittie Davenport, Naomi L. Davenport, Henry C. Daven- 

port, and Ebenezer C. Davenport, by George E. Hubbell, 
Bills & Block, and Martin, Murphy & Lynch, their solicitors, de- 
fault having heretofore been entered against the other respondents, 
viz, T. W. McClelland & Co. S. S. Gillett, Charles E. Putnam, 
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Charles E. Putnam, trustee; Putnam & Rogers, Patience V. New- 
comb, George B. Hawley, E. H. Smart, H. C. Wales, Samuel Perry, 
Seth Warner, James Thompson, T. T. Dow, president; Julius Schutt, 
R. M. Abbott, E. A. Brown, Horace Bradley, B. B. Woodward, S. H. 
Baker, John H. Berryhill, Davenport National Bank, Josephine 
Lynch, W. 8. Myton, Mary L. D. Putnam, Carrie Abbott, The First 
National Bank of Davenport, Anna Smetham, The Davenport Sav- 
ings Bank, Anna Hawley, formerly Anna Graham; N. Coykendall 
& Co., Thomas Kehoe, Josephine L. Hoge, Harriett V. Fitch, Auna 
Walsh, Samuel McC. Anderson, and Mary McKenzie. 
279 And the court having read and examined the pleadings 
and the evidence in the cause, and having heard the argu- 
ments of counsel, and being fully advised in the premises— 

It is ordered, adjudged, and decreed by this court, and this court 
doth, as of the 10th day of May, 1883, order, adjudge, and decree, 
that the said respondent, George L. Davenport, pay to the complain- 
ant in this cause, as trustee, for the use and benefit of the Equitable 
Trust Company of New London, Connecticut, the amount due and 
owing to the said trust company on the said 10th day of May, 1883, 
upon the said bonds and mortgage mentioned and described in the 
said original bill of complaint, the said amount being, as satisfacto- 
rily appears to the court, the sum of one hundred and fifty-three 

thousand and forty-seven ;4,3, ($153,047.43) dollars, with in- 
280 terest, at the rate of seven per cent. per annum, from the 

10th day of May, 1888; and the further sum of seven thou- 
sand six hundred and fifty-two ($7,652) dollars, as solicitors’ fees, 
with interest, at the rate of six per cent. per annum, from the said 
10th day of May, and the costs of this suit, taxed at $—. 

In default of such payment it is further ordered, adjudged, and 
decreed that the following lands, or so much as may be necessary, 
belonging to the said George L. Davenport and embraced in the 
mortgage recited in the original bill of complaint, which said mort- 
gage bears date May Ist, 1875, and is recorded in the office of the 
recorder of deeds of the county of Scott, in the said State of Iowa, in 

Book “ Y” of Town Lot Mortgages, on pages 114, 115, et seq., to 
281 wit: Theundivided one-half of thesouth half of block fifty-nine 

(59), being the portion or share of said south half which de- 
scended te and became vested in the said George L. as father and 
heir-at-law of the said George A. Davenport, deceased, and all the 
right, title, and interest of the said George L. to the said south half 
of block 59 and to any part or portion thereof; lot No. one (1), in 
block forty-one (41), except the east twenty-three (23) feet of the 
south sixty (60) feet; the west forty (40) feet of the south half of lot 
nine (9), in block forty-one (41); lot No. ten (10), in block forty-one 
(41), and all the right, title, and interest of the said George L. Da- 
venpourt in and to the west twenty (20) feet of the north half of lot 
No. nine (9), in block No. forty-one (41), all the foregoing lands being 
in Antoine Le Claire’s addition to the city of Davenport, in the 
county of Scott and State of Iowa, be sold at public sale, at the door 

of the United States court-house at the city of Des Moines, in 
282 the State of Iowa aforesaid, upon due notice, as required by 
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the laws of the State of Iowa aforesaid in respect to sales of 
land on execution, and that the proceeds of such sale or so much as 
shall be necessary for that purpose be applied by the master herein- 
after named as follows: - 

ist. To the costs of said sale. 

2nd. To the costs of this suit. 

3rd. To the payment of debt, interest, and solicitors’ fees due to 
complainant as herein adjusted. 

4th. The residue, if any, to be paid into the depository of this 
court to await the further orders of this court. 

It is farther ordered, adjudged, and decreed that P. T. Lomax, 
master of this court, be, and he is hereby, appointed to execute this 
decree, and the said master, on making sale of the said premises, as 
herein ordered and decreed, do make and execute unto the pur- 

chaser or purcha:ers of said lands a certificate containing a 
283 description of the property and the amount of money paid by 

the purchaser or purchasers, and stating that, unless redemp- 
tion is made in one year thereafter according to the provisions of 
the statutes of the State of Iowa governing redemption from sales 
under execution, he or his heirs or assigns will be entitled to a deed 
. for the same. 

It is further ordered, adjudged, and decreed that if.the said 
property shall not be redeemed from said sale within one year from 
and after the date thereof, then and in that case the said master 
shall execute to the purchaser or his heirs or assigns a deed convey- 
ing all the right, title, interest, estate, and property of said respond- 
ents, George L. Davenport, Sarah G. Davenport, Joseph A. Daven- 
port, Naomi L. Davenport, Kittie Davenport, Henry C. Davenport, 

Ebenezer C. Davenport, T. W. McClelland & Co., 8. S. Gillett, 
284 Charles E. Putnam, trustee; Charles E. Putnam, Putnam & 
Rogers, Patience V. Newcomb, George B. Hawley, E. H. 
Smart, H. C. Wales, Samuel Perry, Seth Warner, James Thompson, 
T. T. Dow, president; Julius Schutt, R. M. Abbott, E. A. Brown, 
Horace Bradley, B. B. Woodward, S. H. Baker, John H. Berryhill, 
Davenport National Bank, Josephine Lynch, W. 8S. Myton, Mary L. 
J). Putnam, Carrie Abbott, First National Bank of Davenport, Anna 
Smetham, Davenport Savings Bank, Anna Hawley, formerly Anna 
Graham; N. Coykendall & Co., Thomas Kehoe, Josephine L. Hoge, 
Harriett V. Fitch, Anna Walsh, Samuel McC. Anderson, Mary 
McKenzie, John B. Gilmer, and John M. Hogan, and each of them, 
in and to the said lands and every part and parcel thereof, as well 
as the interest of all persons claiming by, through, or under 
them or any of them since the date of the said mortgage. 
285 It is further ordered, adjudged, and decreed that if the 
said property be not redeemed in one year from the sale 
thereof the respondents hereinbefore mentioned and each of them 
shall be forever barred and foreclosed from setting up any right, 
title, or interest, at law or in equity, in and to the above-described 
lands or any part thereof, and that upon the delivery of the deed 
to be executed to the purchaser or purchasers as aforesaid, pursuant 
to this decree, they and each of them and all persons claiming by, 
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through, or under them or any of them since the filing of the orig- 
inal bill of complaint herein do immediately surrender and deliver 
up to the purchaser or purchasers aforesaid the possession of the 
said lands and every part thereof. 

It is further ordered that the said master shall, as soon as said 

sale is made, report the same to this court for its action 
286 thereon, and that this cause do stand continued until the 
execution of this decree. 

It is further ordered, adjudged, and decreed that thesaid respond- 
ent, Sarah G. Davenport, pay to the complainant the sum of five 
hundred and sixteen 7545 dollars, with interest at the rate of six per 
cent. per annum from the 10th day of May, 1883, the same being 
the amount, with interest, which the undivided half of the*south 
half of said block fifty-nine (59) which descended to and has be- 
come vested in the said Sarah G. Davenport as the mother and an 
heir-at-law of the said George A. Davenport, deceased, is chargeable 
for and on account of taxes on said block fifty-nine (59), which were 
paid and discharged out of the money advanced by thesaid Equita- 

ble Trust Company on the 28th day of June, 1875, and that 
287 on failure to pay the said sum of five hundred and sixteen 

794 dollars within the time herein limited the said master sell 
at public sale so much of the said Sarah G. Davenport’s undivided 
half of the south half of said block fifty-nine (59) as shall be neces- 
sary to pay the same. 

Such sale to be made at the same place and in the same man- 
ner and in all respects as is herein prescribed for the sale of the 
property of the said George L. Davenport and with like effect. 

It is further ordered, adjudged, and decreed that, upon payment by 
the said Sarah G. Davenport of the said sum of five hundred and 
sixteen ;')'5 ($516.77) dollars to the said complainant, complainant’s 
bill be dismissed as to the undivided half of the south half of said 
block fifty-nine (59) which vested in and to which the said Sarah 

G. has become entitled as the mother and heir-at-law of the 
288 said George A. Davenport, deceased. 

And on the petition of thesaid complainant, Henry R. Bond, 
trustee, praying for an amended and substituted decree to cure cer- 
tain defects and omissions in the decree heretofore made, and on or 
about the 24th day of October, 1883, entered in this cause, it is, this 
— day of December, 1883, further ordered, adjudged, and decreed 
that this decree be in all respects and for all purposes substituted for 
and stand in the place of said former decree, and that the said former 
decree be taken and held to be entirely merged in and abrogated by 
this decree. 

And it is further ordered, adjudged, and decreed that as between 
the complainant and the said Sarah G. Davenport the said Sarah 

G. Davenport recover of complainant the costs of this suit, so 
289 far as made in trying the issue of the sanity of the said 
George A. Davenport at the timeof the making and delivery 
of said mortgage set up in complainant’s original bill, and that the 
receivership heretofore ordered and appointed be continued subject 
to the further order of the court thereon, and that the cause be re- 
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tained for that purpose, and that appeal be allowed either party 
on filing bond for costs in the sum of one thousand dollars. 
December 14th, 1883. 
(S’g’d) GEO. W. McCRARY, 
(rrewt Judge. 


STATE OF Iowa, rn 
Scott County, {°° 


We have carefully examined the above-substituted decree and do 
hereby approve the same and consent thereto this Dec. 10, 1883. 
(Signed) SARAH G. DAVENPORT et At., Def’ts, 
By GEO. E. HUBBELL, Their Att’y. 


290 (Endorsed:) Eq. 1480. Henry R. Bond, successor in trust, 
&e., vs. Geo. L. Davenport et al. Amended decree. Filed 
December 14, 1883. Ed. R. Mason, clerk. 


291 And on the 25th day of January, 1884, a stipulation as to 
execution against Sarah G. Davenport was filed in said cause 


in the words and figures following, to wit: 


292 Stipulation. 
In the United States Circuit Court, Iowa. 


Henry R. Bonn, Substituted in Place of Jonathan Edwards, Trustee 
| v8. 
Gro. L. DAVENPORT et al. 


It is hereby agreed and stipulated in this cause that in case there 
is no appeal in this cause from the decree of said circuit court there 
shall be no execution issued against Sarah G. Davenport for the 
amount by said court adjudged that she shall pay to plaintiff, but 
that said amount shall be deducted from the balance of the funds 
due her in the hands of the receiver as shown by his report as hav- 
ing accrued from rents collected on south half block 59, city of 
Davenport. 

Muscatine, January 25, 1884. 
293 =(Signed) SARAH G. DAVENPORT, 
By GEO. E. HUBBELL, Her At?’y. 
(S’g’d) BRANNAN, JAYNE & HOFFMAN, 
Att’ys for Complainant. 


(Endorsed :) Stipulation of counsel as to decree vs. S. G. Daven- 
port. Tiled before master January 25, 1884. P.'T. Lomax, master. 
Filed Jan. 29, 1884. Ed. R. Mason, clerk. 


294 And on the 18th day of February, 1884, in the record of 
the proceedings in said court is an entry in said cause in the 
words and figures following, to wit: 
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295 United States Circuit Court, Southern District of Iowa. 


Henry R. Bonn, Trustee, Successor in Trust to J 7 
than Edwards, steam Complainant, Eq. No. 1480. 
GeEorGE L. DAVENPORT and Others. | 


Fres’y 18th, 1884. 


In the above-entitled cause it is, this fifteenth day of February, 
1884, ordered that the final decree in said cause, so far as the same 
is in favor of the said Sarah G. Davenport, be stayed and suspended 
while the complainant’s appeal in said cause is pending upon the 
complainant filing within thirty days from the date hereof an ap- 
peal bond, to be approved by the clerk of said court, in the sum of 
twelve thousand dollars ($12,000.00). | 

(Signed) GEO. W. McCRARY, 


Circuit Judge. 
Filed Feb. 18, 1884. 


KE. R. MASON, Clerk. 


296 And on the 10th day of March, 1884, an appeal bond was 
filed in said cause in the words and figures following, to wit : 


297 United States Circuit Court, Southern District of Iowa. 


Henry R. Bonp, Successor in Trust to Jonathan 
Ed oe Trustee, Equity No. 1480. 
GEORGE L. DAVENPORT et al. 


Know all men by these presents that we, Henry R. Bond, The 
Equitable Trust Company of New London, Connecticut, Charles 
Butler, of No. 78 Park avenue, in the city of New York, and Adrian 
Isclan, of No. 23 East 26th street, in the city of New York, are held 
and firmly bound unto Sarah G. Davenport in the sum of twelve 
thousand ($12,000) dollars, to be paid to the said Sarah G. Daven- 
port, her executors or administrators; to which payment, well and 
truly to be made, we bind ourselves and each of us, jointly and sev- 
erally, and our and each of our heirs, executors, and administrators, 

firmly by these presents. | 
298 Dated this 29th day of February, A. D. 1884. 

Whereas the above-hamed Henry R. Bond, successor in 
trust, as above-mentioned, hath prosecuted an appeal to the Supreme 
Court of the United States to reverse the judgment and decree ren- 
dered in the above-entitled action by the circuit court of the United 
States for the southern district of Iowa in favor of the said Sarah G. 
Davenport : 

Now, therefore, the condition of this obligation is such that if the 
above-named Henry R. Bond, successor in trust, as hereinbefore men- 
tioned, shall prosecute his said appeal to effect and answer all dam- 


10—145 


_ in and for the county aforesaid, on the first day of March, A. D. 1884, 
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ages and costs if he shall fail to make good his plea, then this obli- 
gation shall be void; otherwise to remain in full force and virtue. 
(S’o’d) HENRY R. BOND, 
Trustee Equitable Trust Company. 
[SEAL. ] (Signed) FF. B. ELLIOTT, President. 
(Signed) CHARLES BUTLER. 
ADRIAN ISCLIN. [1 s.] 


Attest: WM. F. BARKLEY, Ass’t Sec’y. 


299 STATE OF NEw YORK, 
City & County of New York, 


Charles Butler and Adrian Isclin, of said city and county, being 
duly sworn, each for himself deposes and says that he is surety on 
the foregoing bond, and that he is worth the sum of twenty-four thou- 3 
sand dollars over and aboveall his legal liabilitiesin property sub- 4 
ject to execution. 

(Signed) CHARLES BUTLER. 
ADRIAN ISCLIN. 


8$ - 


Subscribed and sworn to before me by the above-named Charles 
Butler this first day of March, 1884, and by the above-named Adrian 
Isclin this 3rd day of March, A. D. 1884. 

[ SEAL. ] (S’e’d) PATRICK HOGAN, 
3 Notary Public. 


300 Bond approved M’ch 19th, 1884. 
(Signed) 7 E. R. MASON, Clerk. 


UNITED STATES OF AMERICA. 


State, Ciry, AND County oF NEw York, aes 
Southern District of New York, ; 


This is to certify that before me, Patrick Hogan, a notary public 


personally appeared Charles Butler, and on the third day of March, 
A. D. 1884, personally appeared Adrian Isclin, and on the fourth 
day of March, A. D. 1884, personally appeared Henry R. Bond, 
trustee, severally personally known to me to be the identical per- 
sons whose names are affixed to the foregoing instrument and who 
executed the same, and they severally acknowledged the same to be 
nn act and deed for the uses and purposes therein men- 
tioned. 
I further certify that on this fourth day of March, A. D. 
301 1884, before me personally appeared Frederic B. Elliott and 
William F. Buckley, severally personally known to me and 
known to me to be the president and assistant secretary of the 
Equitable Trust Company, the corporation which executed the fore- 
going instrument of writing, and who subscribed their names thereto 
as such president and assistant secretary, and acknowledged that 
suid corporation executed the same for the uses and purposes therein 
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set forth; and I further certify that I know the seal affixed to said 
instrument to be the corporate seal of the said company. 
Witness my hand and notarial seal the day and year last above 


written. 
[SEAL. ] (S’g’d) PATRICK HOGAN, 
Notary Public. 


(Endorsed :) 1480. Equity. - Henry R. Bond, trustee, &c., vs. Geo. 
L. Davenport et al. Appeal bond. Filed Mar. 10, 1884. Ed. R. 
Mason, clerk. 


302 And on the 19th day of March, 1884, a master’s report of 

sale was filed in said cause, which said report, together with 
the exhibits attached thereto, are in the words and figures following, 
to wit: 


303 Affidavit of Publication. 


I, J. F. Garretty, being sworn, say that Iam the publisher of the 
Iowa State Leader, a newspaper of general circulation, published 
regularly in Des Moines, Polk county, Iowa, and that the notice, of 
which the annexed is a printed copy, was published in said Iowa 
State Leader for two consecutive issues, the first publication being 
on the third day of February, 1884, and the last on the fifth day of 


February, 1884. 
(Signed) | J. F. GARRETTY. 


Subscribed and sworn to by the said J. F. Garretty before me and 
in my presence this 8th day of March, 1884. 
[SEAL. ] (Signed) C. HUTTENLOCHER, 
Notary Public, Polk County. 


Master’s Sale. 


United States Circuit Court, Central Division, Southern Division of 
of Iowa. In Equity. 


Henry R. Bonn, Trustee, vs. GEORGE L. DAVENPORT eé al. 


Public notice is hereby given that in pursuance of a de- 

304 cree of said court entered in said cause on the fourteenth day 
of December, A. D. 1883, I, the undersigned, one of the mas- 

ters in chancery of said court, will, on the fourth day of March, A. 
D. 1884, between the hours of 9 a.m. and 4 o’clock p. m., com- 
mencing at two o’clock p. m. of said day, at the front door of the 
United States court-house, in the city of Des Moines, in said di:- 
trict, sell at public auction, to the highest and best bidder for cash, 
the real estate describe- in said decree, as follows to wit: The un- 
divided one-half of the south half of block fifty-nine (59), being 
the portion or share of said south half which descended to and 
became vested in said George L. as father and heir-at-law of George 
A. Davenport, deceased, and all the right, title, and interest of the 
said George L. to the south half of block 59, and to any part or 
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portion thereof; lot No. one (1), in block No. forty-one (41), 
305 except the east twenty-three Gs) feet of the south sixty (60) 

feet; the west forty (40) feet of the south half of lot nine (9), 
in block forty-one (41); lot No. ten (10), in block forty-one (41), and 
all the right, title, and interest of the said George L. Davenport iu 
and to the west twenty (20) feet of the north half of lot No. nine (9), 
in block No, forty-one (41), all the foregoing lands lying in Antoine 
Le Claire’s Addition to the city of Davenport, in the county of Scott 
and the State of Iowa, or so much as may be necessary to satisfy the 
sum of one hundred and fifty-three thousand and forty-seven ,43, 
dollars, with interest at the rate of 7 per cent. per annum, and the 
further sum of seven thousand six hundred and fifty-two dollars, 
with interest at the rate of 6 per cent. per annum, and the costs of 
suit and accruing costs. 

February 4th, 1884. 
(Signed) P. T. LOMAX, 
Master in Chancery for U. 8. C. C, S. District of Iowa. 


306 BRANNAN, JAYNE ann HOFFMAN, 
Complainani’s Solicitors. 


Residence, Muscatine, Iowa. 


307 Des Mo INnEs, arch 12th, 1884. 
Mr. P. T. Lomax, Keokuk, Iowa. 

Dear Srr: Your draft of nine and 555, dollars received for publi- 
cation of notice, and enclosed you will find proof of publication as 
requested. 

Yours very truly, 
IOWA STATE LEADER. 
L. 


308 Report of Sale. 


In the United States Circuit Court, Southern District of Iowa, Central 
Division. In Chancery. 


Henry R. Bonn, Trustee, Substituted in the Place of Jonathan 
Edwards, Deceased, Trustee of Equitable Trust Co. of New 
London, Conn. 

vs. 
GrEORGE L. Davenport et al. 


To the honorable judges of said court, in chancery sitting : 

In pursuance of a decretal order of this honorable court made in 
the above causeand dated 14th day of December, 1883, I, the under- 
signed, one of the masters of this court, do report that all and singu- 
lar the mortgaged premises mentioned in the complainant’s bill 
and in the decree in this cause were sold by me at the front door of 
the United States court-house, in the city of Des Moines, in said district, 

at public vendue, to the highest and best bidder for cash,on the 
309 4th day of March, 1884; that previous to such sale I gave 
four weeks’ public notice of the time and place thereof by ad- 


SN rte eterna 


ogg OO teen 


ee gag ee 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 77 


vertisement, containing a brief description ofsuch premises, published 
in the Towa State Leader, a newspaper Lge at Des Moines, in 
the county of Polk, State of Towa, and district aforesaid. I also 
posted copies of said notice. A copy of said notice, with affidavit of 
publication, is hereto attached, marked “A,” and made part of this 
report, 

Mhat at said sale I offered any less portion portion than the whole 
of said mortgaged premises for the debt and interest found in said 
decree and the costs of suit and accruing costs, and there being no 
bid therefore, 1 then offered said premises in the parcels and in the 
order described in said decree, viz: No-. one (1), two (2), and three 
(3), which latter includes all the interest described in said decree in 

lot nine (9),in block forty-one (41), together with lot No. four 
310 (4), being lot ten (10), in block forty-one (41). 
That at such sale the said premises were struck off as follows: 


To Henry R. Bond, complainant, trustee as aforesaid— 


Be. 5 a I ani sciden i eed is. nin tic itd $25,000 00 
No.3 “ Tr adalat ia acini Selig ehicithc 10,000 00 
No.3 “ Oe, ~:~ julia saben domiciled 8,150 00 
No.4 “ A iad ite iil silts 33,000 00 

SE 0 GOING OE anc sicenw cemntons nannies 76,150 00 


That the amount due at day of sale, and provided by said decree, 
was as follows: 


Principal ----------- eines nl eden aanniasiiliaipiiil $153,047 43 
seterent, © tm. 20 Oty. FW «once in crmtinnmunnean 8,719 42 
Ie iiss ete cnn ss stn il nia as ace 7,652 
ig PT A, Ta cece: sisinrah cession aks 373 67 
_Clerk’s & marshall’s fees, paid... -.-.-.---.- ~---- 384 20 
170,176 72 
NTO COD ii niiniss 0 oes scsniilishadiok eens een 23 00 
Commissions allowed by complainant’s solice- 
UD sine enieochti iin stiiehrenin einer: ‘apsabaaiéitiat 650 00 
POE icine cen svaies etiuaman owuritonnasiaehiagiiia 673 


170,849 72 
Balance due on decree, $94,699.72. 


And, further, that I have executed to the said Henry R. Bond, 

complainant and trustee as aforesaid, a certificate of the sale 

311 of the premises so sold by me, and which premises as described 

in said bill of complaint, decretal order, and in the said cer- 
tificate executed by me are as follows, to wit: 

The undivided one-half of the south half of block fifty-nine (59), 
being the portion or share of said south half which descended to and 
became vested in said George L. as father and heir-at-law of George 
A. Davenport, deceased, and all the right, title, and interest of the 
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said George L. to the south half of block fifty-nine (59) and to any 
part or enn thereof; lot No. one (1), in block No. (41) forty-one, 
except the east twenty-three (23) feet of the south sixty (60) feet; the 
west forty (40) feet of the south half of lot nine (9), in block forty- 
one (41); lot No. ten (10), in block forty-one (41), and all the right, 
title, and interest of the said George L. Davenport in and to the west 
twenty (20) feet of the north half of lot No. (9) nine, in block No. 
forty-one (41), all the foregoing lands lying in Antoine Le 
312  ~=Claire’s addition to the city of Davenport, in the county of 
Scott and State of Iowa. All of which is respectfully sub- 
mitted, 
March 7th, 1884. 
(Signed) T. P. LOMAX, 


Master in Chancery of said Court. 


Endorsed: Henry R. Bond, trustee, vs, George L. Davenport eé al. 
Master’s report of sale. Filed March 19th, 1884. Ed. R. Mason, 


clerk. 


313 And on the 19th day of May, 1884, a petition for allow- 
ance of an appeal was filed in said cause, which said petition 
is in the words and figures following, to wit: 


314 Inthe Circuit Court of the United States for the Southern 
District of lowa, Central Division. In Equity. 


Henry R. Bonn, Trustee, &c., Comp’t, 
vs. | Acer 
GEORGE L. DAVENPORT, SARAH G. DAVENPORT, and No. 1480. 
Others, Defendants. 


To the honorable the Supreme Court of the United States: 

The petition of the complainants in the above-entitled cause re- 
spectfully shows that the proceedings in said cause were instituted 
for the foreclosure of a certain mortgage in said proceedings men- 
tioned ; that at the hearing of said cause and determination thereof 
it was decreed that the said mortgage was void so far as it embraced 
and covered property therein mentioned which at the execution of 
said mortgage belonged to and was the property of George A. Daven- 
port, who was one of the makers of said mortgage and who was in 

his lifetime a defendant in said proceeding, and that the 
315 said decree found the said Sarah G. Davenport, the mother of 

said George A. Davenport, as an heir-at-law of said George A., 
was entitled, as against said complainant, to an undivided one-half 
of the real estate belonging to said George A. Davenport which is 
mentioned and described in said mortgage ; and your petitioner says 
that he complains of said decree and judgment so far as it finds and 
adjudges that the said Sarah G. Davenport is, — an heir-at-law of said 
George A. Davenport, entitled to the undivided half of the real 
estate in said mortgage which belonged to the suid George A., and 
ies said mortgage is void and inoperative as to such undivided 

alf. 
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He therefore prays that the proceedings and decree in said cause 
may ‘be brought before the Supreme Court, and that the said Su- 
preme Court may grant to him relief in the matter of which 
316 he complains, and to that end he prays that he may be al- 
lowed an appeal. 
(Signed) HENRY R. BOND, Compl’, 
By BRANNAN & JAYNE. 
Eis Solicitors. 


Appeal allowed. 
(Signed) J. M. LOVE. 


Endorsed : Bond, trustee, &e., vs. Davenport ef al. Petition for ap- 
peal and allowance. Filed May 19th, 1884. Ed. R. Mason, clerk. 


And on the 2nd day of July, 1884, an original citation was 
filed in said cause, which is herewith returned, in wae words 
and figures following, to wit: 
318 The United States of America to Sarah G. Davenport, 
Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed in 
the clerk’s office of the circuit court for the southern district of Iowa, 
central division, wherein Henry R. Bond, trustee and successor in 
trust of Jonathan Edwards, trustee, deceased, is plaintiff and you are 
defendant, to show cause, if any there be, why the decree rendered 
against the said plaintiff, in so far as the same isin your favor, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 19th day of May, in the 


year of our Lord one thousand eight hundred and eighty-four. 
J. M. LOVE, Judge. 


[Endorsed :] Henry R. Bond, trustee, &., vs. Geo. L. Daven- 
port ct al. Citation. Filed July 2, 1884. Ed. R. Mason, clerk. 


[In pencil:] Don’t attach. 


Strate oF Iowa, County of Scott: 


I hereby acknowledge due service of the within notice of appeal 
and the receipt of a copy thereof this June 9, 1884. 
SARAH G. DAVENPORT, 
By her attorneys, GEO, E. HUBBELL, 
BILLS & BLOCK. 


On this — day of , in the year of our Lord one thousand eight 
hundred and eighty—, personally appeared before me, 
the subscriber, , and makes oath that he delivered a true 
copy of the within citation to 

Sworn to and subscribed the — —, A. D. 188.- 


SO HENRY R, BOND, TRUSTER, VS. SARAH G, DAVENPORT, 


319 And the complainant, to sustain the issues in his behalf, 
introduced, upon the hearing of said cause, the following tes- 


timony, to wit: 
320 Circuit Court of the United States, District of Towa. 


JONATHAN Epwarps, Trastes, os. Grorer L. DAVENPORT ef ad. 
SePremBrn 3, [SS0— 3 p.m, 

Rxanination proceeded, 

AUT panties presont, 


Pipawvon oF iva Pree 


BERRA Pare, Doda Besd Gale samara, dod, Fa ARAWER Fa TRE SOr- 
WHAT PAGOHEOWAKANWES FO HWE PAmpanrnncdeed, HARUN ase Ralhawes aa Beha 
ab planet : 

tat 1. What & your name, age, residence, aad ECeApator ? 

Ans. Hiram Price; age, 66> residence, Davenport; have hved 

here 36 years this fall; occupation, capitalist. 
Sz] I, 2. Do you at this time represent the second congressional 
district of Iowa in the Congress of the United States; and, if 
yea, state when and how often you have represented that district in 
Congress? 

A. 2. Iam at present the representative and have been in the 38th, 
o9th, 40th, 45th, and 46th Congresses. 

I, 3. Are you acquainted with the family of George L. Davenport ; 
and, if so, how long have you known them ? 

A. 4. I have been acquainted with them ever since I have been 
rere. | 

I. 5. Have you known George A. Davenport, the son of George L., 
~ that length of time, or for what length of time have you known 

1im ? 
a 5. I can safely say that I have known him for about that length 
of time. 
I. 6. Have you met him frequently and talked with him 
322 since he attained his majority ? 
A. 6. I have. 

I. 7. Can you state where and under what circumstances you met 
him and what were the subjects of conversation between you ? 

A.7. I met him on the streets casually as I have met other citi- 
zens of the town; I can’t recall any particular conversation until 
about the time he joined the Sons of Temperance, some years ago ; 
had frequent conversations with him on the subject of temperance 
and his fidelity to the cause and his temptation to violate his pledges. 

I. 8. Can you repeat any of these conversations? If you can, please 
do so. 

+ ga to by defendant as incompetent, irrelevant, and imma- 
terial. 


323 A. 8. I would say to him: George, do you find any trouble 
among your companions since you joined the order ? 
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He would reply: They want me to drink when I meet them occa- 
sionally, but I tell them that I have signed the pledge and belong 
to the Sons of Temperance, and that Iam not going to drink any 
More, 

This is about the substance of most of our conversations. If the 
conversation continued T would say to him: You must be on your 
guand, for a good many men join here and afterwards Violate their 
pledge and Anally become drunkards. 

Has yoply to me Would bea, In sabsiance: Throw what the danger 
is avd T propose to avoid ft. 

Trat is sabsiandially what the conreadion Week’ ba 
S24 U talked to hia on hat caljecd alles he Jota’ Hea Reaanly 
WOWANS WHER WE MWAH T Tho Tweak’ Bo eas ta aqning these 
CURT ERRRTRORT Wark Be Breerend Pred Raw ad The Readings aad aa 
the streed,  L Krow PT was veer march gratitied to Bad that he was 
mere free tn his resolution than a good many eihers who had 
Jotned, 

1 A& Can yor state whether or not the said George A. was pre 
vious and up to the time that he joined the Sons of ‘Temperance ad- 
dicted to drinking ? 


(Same objections as to int. 8.) 


A. 9 I only know of that as I know of many others, not from 
observation, for I don’t go where drinking is done. I knew it by 
common rumor. 


(Defendant objects to the last clause of the above answer as hear- 
say.) 
325 I. 10. Did you have conversations or talk with George after 
he attained manhood, either before or after he had joined the 
Sons of Temperance, on any other subject than that which you have 
named ? 


(Same objections as to int. 8.) 


A. 10. I have spoken to him on various subjects, both before and 
after, but am not now able to recall any particular subject or con- 
versation so as to repeat it. 

I. 11. Can you or not state whether George’s conversation in these 
different talks you had with him appeared reasonable and rational ? 


(Same objections as to int. 8 and because it is leading.) 


A. 11. I should answer that by saying as much so asa great many 
men I have talked to. 
-f. 12. When you say that his conversation was as reasona- 
326 bleand as rational as that of a great many men that you talked 
to, state whether or not you mean men whose mental compe- 
tency is not questioned or otherwise. 


(Same objections as to int. 11.) 


A. 12. I mean men whose mental competency I have not heard 
questioned. _ 
— 11—145 
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f.13. From what you have stated respecting him, as thus far 
given in this deposition, state whether or not he was, in youropinion, 
competent to comprehend and understand general contracts. 


(Same objections as to int. 11.) 


A. 13. In a dollar-and-cent transaction 1 considerod him capable 
of understanding whether he was winning or losing. 
027 I. 14. Please explain what you mean by «a dollar-and-cent 
transaction. 


(Same objections as to int. 11.) 


A. 14. I mean such a transaction as takes place amongst men in 
the ordinary and common course of business where money or its 
equivalent. is used as a consideration. I did not consider him in 
such transactions as sharp as many men I have met, but I did con- 
sider him fully as much so as many other men who transact busi- 
ness on their own account. 

I. 15. State whether or not from what you have stated in this 
deposition you considered him capable of understanding the nature 
and obligation of a promissory note. 


(Same objections as to int. 11.) 


A. 15. I certainly did, as an evidence of which I have been 

328 aparty to taking such notes, some made and some endorsed 

_ by him, said endorsements, in my opinion, giving the real 

value to the note. This I certainly wouldn’t have consented to if 

I had not considered that he was competent to make such notes or 
endorsements. 


(All of said answer after the words “I certainly did” objected to 
by defendant because the same is not responsive to the question.) 


I. 16. In answer to the interrogatory immediately preceding I 
understand you to say that the endorsement of George A. was what 
gave value to the note. IT infer, then, that somebody else was the 
maker, If Tam right in my inference, state who the maker was. 


(Same objections as to int, 8.) 
S29 A, 16, Some notes made by George L. Davenport were en- 
dorsed by George A. Davenport and discounted at the Daven- 
¥ ‘ . Ny 
port National Bank, and would not have been discounted except for 
the endorsement. 
(The last clause objected to by defendant as not responsive to the 
question.) 
I. 17. State whether or not you are an officer in the Davenport 
National Bank; and, if so, what office you hold, and how long you 


have held it. 

A. 17. Iam director, and have been ever since the organization of 
the bank. 

I. 18. I understand you to say that that bank discounted paper on 
which George L. Davenport appeared as maker and George A. as 
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endorser. What effect had the name of George A. on this 
330 paper, so far as the discount of it was concerned? State, if 
you know. 


(Same objections as to int. 11.) 


A. 18. It had the effect of getting the money on the note. We 
considered George A. good. 

I. 19. Do you know whether or not George A. endorsed any paper 
on which his brother Joseph was a maker? 

A. 19. I believe he did. 


(The answer is objected to by defendant as not responsive to the 
question.) 


I, 20. Do you know whether or not any such paper as that men- 
tioned in the last interrogatory was ever discounted by the Daven- 
port National Bank ? 


(Same objections as to int. 11.) 


331 A. 20. I believe such paper was discounted. 


(The answer objected to by defendant as not responsive to the 
question.) 


I. 21. Do you know or can you state how the other directors in 
that bank regarded the said George A., so far as his ability to under- 
stand the nature and effect of the notes it discounted to which his 
name was affixed, either as maker orendorser? If so, please state it. 


(Same objections as to int. 11, and as calling upon the witness for 
his opinion as to what might have influenced other directors, and of 
hearsay as to what other directors said respecting George ) 


A. 21. I can only answer that these matters were freely 

332 discussed at the board on several occasions, and, so far as [ 

know, there was but 1 opinion expressed, and that was that 

George A.’s name upon the note made it good, and F never heard 

any one of the directors say that he had any doubt about George 
A.’s understanding all about the transaction and approving of it 

I, 22. George L. Davenport was for many years president of the 
Davenport National Bank, was he not? 

A, 22. He was, 

I, 23. Did the fact that George L. Davenport was president of the 
bank have any intluence, se far as you know, upon the directors In 
discounting this paper? In other words, did they or not require 
him in obtaining these discounts to obtain as surety on them a name 
on the notes that was satisfactory to the board ? 


333 (Same objections as to int. 11 and as to all after the Sth 
line as calling for opinion and hearsay.) 


A. 23. The board always felt very friendly to George L. Daven- 
port, and believed him then and believe him now to be an honest 
man financially, but in discounting paper for him aimed to be 
governed by the same rules that govern them in discounting paper 
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for-other parties, and therefore required him to give an endorser 
that was considered good, because they knew George L. to be finan- 
cially embarrassed. 

I. 24. Please explain what you mean by the term good in the last 
answer and in some of the preceding answers. Do you mean by 
that term one possessed both of property sufficient in value to cover 

the liabilities and competency to understand the nature of 
334 =the obligation or not? Please explain. 


(Defendant objects to all of the above questions succeeding the 
first 2 lines for same reasons as stated in objections to int. 11.) 


A. 24. When I use the term good, as applied to the maker or en- 
dorser of a note, I mean a party that you can compel to pay it, 
whether he is willing or not. 

I. 25. Are you acquainted with Dr. E. S. Barrows ? 

A. 25. Iam. 

I. 26. Did you, in Marietta, Georgia, some 2 or 3 years ago, per- 
haps less, have any conversation with Dr. Barrows, in which the 
menta! competency of the said George A. was discussed ? 


(Same objections as to int. 11.) 


330 A. 26. I had such a conversation with Dr. Barrows, and I 
think it was in Georgia; if it was in Georgia it was in Mari- 
etta. 
I. 27. Please state now whether or not in the course of that con- 
versation Dr. Barrows said that George A. was the smartest one of 
the family, or words of that import and meaning. 


(Same objections as to int. 11.) 


A. 27. We were speaking of the Davenport family and of George 
A. particularly. The Dr. told me that ata certain time he hada 
conversation with George A. and asked him if he could spell a cer- 
tain word of some 3 or 4 syllables. I don’t remember the word. 

He said George A. spelled it correctly on first trial, and he, 
3386s the Doctor, said to George A., “ You are the smartest one of the 

family ; there is no other one of them can spell as well as 
you do.” This is substantially what took place between us, almost 
word for word, 

I, 28. Will you state whether or not, from the facts detailed by 
you in this your deposition, you regarded George A. as capable of 
comprehending and understanding the ordinary business transac- 
tions of life? 


(Same objections as to int. 8.) 


A. 28. I certainly so considered him, or I would not have been a 
party to transacting business with him. 


Adjourned till 9 a. m., October 4, 1880. 
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307 OcToBER 4, 1880—9 a. m. 
Examination proceeded. 


All parties present. 


Cross-examination : 


Int. 1. What amount of indebtedness in the form of notes or 
otherwise does the Davenport National Bank hold against George 
L. Davenport and others upon which George A. Davenport is surety, 
by either endorsement or signature to the note or mortgage? 

A. 1. The indebtedness for which the Davenport National Bank 
holds notes and mortgage, one or both, on which George A. Daven- 
port is a party, is about ([ can’t state the amount exactly) $40,000, I 
believe. 

I. 2. Of how many notes does said indebtedness consist—that is, 
the number of notes? 

A. 2. I am not able to state positively just the number. I 
338 believe there are only 3 notes now held. 

I. 3. Were you present as a director when said notes were 
negotiated by your bank ? 

A. 3. I was present when several notes made by George A. Daven- 
port and notes made by Geo. IL. Davenport and endorsed by George 
A. Davenport were discounted by the board of directors, and many 
of these notes subsequently consolidated in one note, which is the 
reason that there are now only 3 notes, as I believe. 

I. 4. Please answer the last question directly. 

A. 4. I was present when many notes made by these parties were 
discounted. I believe notes of this character were discounted when 
I was not present. 

I. 5. Were you present when these 3 notes that the bank 
339 ~~ now holds were discounted or passed by the board of directors, 
is the question? Please answer. 


(Objected to by plaintiff for the reason that the witness has not 
stated that these 3 notes were discounted by the board of directors.) 


A. 5. The 3 notes, as I now recollect them (Iam only speaking 
from recollection), ene is made by Geo. A. Davenport for not a very 
large amount; I don’t remember the amount; another of the notes 
is a note payable, I think, to Thomas Kehoe for about the same 
amount ; I don’t remember the amount exactly ; it was taken by the 
bank as collateral security for Kehoe’s note ; nor do I remember who 

the maker or endorser of that note is—that 1s, which of the 
340  Davenports; I don’t remember ; but the principal note and the 

largest note, amounting to between 30,000 and 40,000 dollars, 
which, as I now remember it, is a consolidation of the notes referred 
to in my former answer, was arranged in my presence with my con- 
currence and assent. 

I. 6. Were there any of these notes upon which the name of Geo. 
L. Davenport did not appear either as maker or endorser ; if so, 
which ? 

A. 6. Not that I remember. 
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I. 7. Do you not remember that his name was on all and every 
note to which George A. Davenport’s name was attached ? 
A. 7. My recollection is that Geo. L. and Geo. A.’s names were 
upon these notes either as maker or endorser; some of them made 
by Geo. L and endorsed by Geo. A., and some made by Gee. 
341 <A.and endorsed by Geo. L.; that is Just as I remember it. 
I.8. Did Geo. A. Davenport ever keep a deposit account 
with your bank? 
(Objected to by plaintiff as immaterial and irrelevant and not 


proper cross-exam ination.) 


A. 8. I could make no positive answer to that question without 
examining the balance book of the bank. There are some 400 de- 
positors, and I, never having kept the books, cannot answer this 
question without examining them. | 

I. 9. Will you please make the necessary examination and answer 
hereafter before the close of this deposition ? 

A. 9. I will. I don’t find his name on the balance book, as 
342 far asI have been able toexamine. [I find one of his divi- 
dends marked on the dividend book credited. 

I. 10. You have stated in this deposition of conversations with 
Geo. A. Davenport about the Sons of Temperance and his connec- 
tion with it and conversations you had with him. You will now 
please state, giving the time when, place where you ever had any 
conversation with him in reference to any business transaction, and 
what it was. 

A. 10. I have already stated in my deposition that I could not 
recall, so as to repeat it, any conversation upon any particular sub- 
ject, except in reference to his connection with the order of Sons of 
Temperance and matters relating thereto. I may have had conver- 

sations with him on other subjects, which some circumstance 
343 may possibly recall to my recollection. 
I. 11. State what year you first entered the Congress of the 
United States, and what portion of your time since then has been 
spent in Washington. : 

A. 11. I entered the 38th Congress, fall of 1868. I have been in 
Washington during the sessions of the 38th, 39th, 40th, 45th, & thus 
far in the 46th Congresses; the sessions—some of them—3 months 
long, and the others, I should say, about 6 months; some a little 
over and some a little less. 

I. 12. You may state also when at home, or rather out of Con- 
gress, what portion of your time was spent, so to speak, in canvass- 
ing your district for re-election to Congress. 

A. 12. At each election of the 5 times that I have been 
344 elected I have spent probably 20 days out of the city of 
Davenport in canvassing for re-election. 

I. 13. Have you resided temporarily at any place during the last 
10 renee if so, where and at what times, aside from Washington 
city % 

A. 13. I have spent from 2 to 3 months each winter for 3 winter- 
in the South, and one winter I was between 4 and 5 months at Ma- 
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rietta, Georgia; it was while I was out of Congress, between the 40th 
and 45th Congress-, during that 8 years. 

I. 14. Did you not spend a season during the last 10 years in for- 
eign countries; if so, when? 

A. 14. I left for Europe about the middle of July, 1872, and re- 
turned about the middle of October of the same year. 

I. 15. Have you not been during the last 10 years engaged 
345 in active railroad building? If so, state when and what you 
were doing. | 

A. 15. In the fall of 1869 I undertook to build what was called 
the Davenport & St. Paul railroad, and continued in that until the 
fall of 1871; I had my office in the same block in which the Davy- 
enport National Bank is situated; I attended the meetings of the 
directors of the bank almost constantly during that time. 

I. 16. Why did you answer anything about the meeting of di- 
rectors when that was no part of the question ? 

A. 16. Because I had already testified that I was present at the 
board of directors when many of the Davenport notes were dis- 

counted, and had also stated in my testimony why those notes 
046 were discounted, and I understood the questions put to me 

by the attorneys were calculated to show that I had been 
absent, and therefore could not have been present when these notes 
were discounted. 

I. 17. In order for you now to make the connection and make 
your 2 last answers consistent, you must swear that the notes were 
discounted during the time you were thus railroading and thus 
meeting with the directors. Can you and will you do so? 

A.17. I can and will state, as I am now under oath, just what I 
stated in my testimony, that I was present at the board of directors 
when many of these notes were discounted; I have not given the 
dates when the discounts were made, nor can I without reference to 

the books. 
347 I. 18. Were any of these notes, to your present knowledge, 
discounted between the fall of 1869 and fall of 1871? 

A. 18. I have no doubt some of them were, but cannot state posi- 
tively without an examination of the books. 

I. 19. Then your conjecture, as stated in your 16th answer, that 
we wanted to show that you were absent and could not have been 
present when these notes were discounted doesn’t seem to have much 
force, inasmuch as you are not able to state whether they were or 
were not discounted during that time ? | 

A.19. The question of force is a matter of opinion, in which men 
may honestly differ. As to the actual discounting of the notes dur- 
ing that time, I have stated that I had no doubt some of those notes 

were discounted during that time and have offered to exam- 
348 ine the books and state deffinitely. 
I. 20. What interest have you at this time in the Daven- 
port National Bank ? : 

A. 20. Iam a stockholder to the extent of 304 shares of the stock— 

shares of par value of $100 each. 
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I. 21. Is it not true that said bank hold a mortgage on part of 
block 59—Geo. A. Davenport’s property ? 
A. 21. It is true. 
J. 22. When was said mortgage executed ? 
A. 22. I can’t remember the exact date; I think it was some time 
during the year 1877 ; I am not certain about that. 
I. 23. On what property is said mortgage and what sum does it 
purport to secure? 
A. 23. North half of block 59; the amount secured, principal and 
interest, is the note before referred to in one of my answers, 
349 being between 30,000 and 40,000 dollars. 
I. 24. Has there been any suit brought to foreclose this 
mortgage by the bank? 
A. 24. I think there is a suit pending in reference to the interest 
only, and I am not able to state Just what the proceedings are. 
I. 25. Was Geo. L. Davenport ever regarded by you as a man of 
means and financially oul ? 
(Objected to by plaintiff as immaterial, irrelevant, and as not 
proper cross-examination.) 


A. 25. I did so regard him in the gears of the past, but for the 
last several years I have not so regarded him. 

I. 26. When did you cease to so regard him as_ financially 

sound 
350 A, 26. I cannot give the exact date; it was about the time 
that we required him to give endorsers on his notes to make 
them good. 

I, 27. Did you not have a rule in your banking institution re 
quiring endorsements on every loan ? 

A. 27. That was the general rule, but when parties were known to 
be good beyond a doubt the paper was sometimes taken without en- 
dorsement. 

I. 28. Can you swear that money was at any time loaned George 
L. Davenport by your bank without an endorser ? 

A. 28. I could not say positively whether or not without an ex- 
amination of the books. 

I. 29. Why did you state, then, that you ceased to regard George 

L. as financially sound about the time that you required him 
301 to give endorsers on loans or notes to make them good when 

you don’t know whether he ever borrowed without endorse- 
ments? 

A. 29. We knew that George L. Davenport was embarrassed finan- 
cially because he was allowing his property to be sold for taxes and 
had difficulty in raising money, which came to our knowledge from 
various sources. I stated that I could not say positively whether he 
had ever bad his note discounted without an endorser or not. I did 
so because I think it altogether possible that at one time in his his- 
tory he might have borrowed money without any endorser, for I 
so myself some years ago loaned him money on his individual 
note. 

I, 30. I asked vou awhile ago the plain question, .When did 


an | 


be ae 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 89 


852 you cease to regard him (George L. Davenport) as financially 
‘sound? You answered, “I cannot give the exact date; it 
was about the time that we required him to give endorsers on his 
we notes to make them good.” You have since stated that you did not 
know positively that loans were ever made to George L. without en- 
dorsers. Do you still want to state that you ceased to regard George 
L. as financially sound at the time that you required endorsers ? 
A. 30. I simply mean to state that, to my certain knowledge, there 
was a time, commencing at, as I stated before—the date I could not fix 
~ exactly—when the bank would not discount George L. Davenport’s 
: note without an endorser that the directors considered good. 

I. 31. When was this time? 

A. 31. I have already answered twice that I could not give 
353 the exact date, and I now add that when I say exact date I 
mean week, month, or year. 

I. 32. When did Geo. L. Davenport retire from the presidency of 
the Davenport National Bank? 

- 32. Iam not able to give that date without reference to the 
wooks. 

I. 338. How long has the present indebtedness which your bank 
holds against Geo, A. Davenport existed ? 

A. 33. That is a question the answer to which would require an 
examination of the books of the bank, because, as I now remember 
it, there were several notes of different dates, some of which were re- 

- newed from time to time and finally, most of them, consolidated, as 
Sadie before stated. 
I, 34. Is not the bulk of the present indebtedness extensions or 
renewals of an indebtedness contracted by Geo. L. Davenport 
354 ata time when he was regarded as financialiy sound ? ° 
A. 34. No; I think not. I feel very confident that I am | 
not mistaken when I say that the bulk of the indebtedness was con- | 
tracted when George L. Davenport was not considered financially 
sound, but discounted the notes on the strength of the endorsement. 

I. 35. Have vou within your own knowledge and without access 
to the books of the bank the means of stating when the bulk of the 
indebtedness spoken of was first contracted ? 

A. 35. The only knowledge I have come to me from the fact that 
I am a director and am regular in my attendance at the board when 

I am in the city and from watching the operations in the 
300 bank asa stockholder and director thereof, and cannot state 
deffinitely so as to give dates without examining the books. 

I. 36. You have stated your means of knowledge. Now state, 
aided by such knowledge, as accurately as you can when the bulk 
of said indebtedness was created. 

A. 36. As near as I can come at it from that means of information 
and without any particular examination now, I should say within 
the last 5 or 6 years, probably not including the last 3. 

I. 37. Was Geo. A. Davenport during your acquaintance with him 
afilicted with any disease that you knew of? 

A. 37. Of my own knowledge I did not, but I have heard that he 
was subject to fits. 
12—145 
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I. 38. How long since did you obtain such information ? 
356 A. 38. I can’t state the exact time, but it was several years 
ago. I heard somebody say he was subject to fits. 

I. 39. Was Geo. A., according to your observation, a man of social 
qualities, in the habit of mixing in society, and conversing as men 
ordinarily did or as the average member of society ? 

A. 39. Geo. A. Davenport was not as much a society man as a 
great many others, I suppose, and I presume did not mix in society 
near as much as a large majority of men do. 

I. 40. I am not asking you nor do not intend to what you suppose 
or what you presume, but Iam asking you of what you know of 
your own knowledge, and want you to answer accordingly, if you 

please. I now repeat the last question. 
357 A. 40. My answer is that, according to my observation, 
using the language of the int., he did not mix in society so- 
clally as the average of men did. 

I. 41. Do you wish to testify in this case that you never observed 
anything peculiar or eccentric in the actions or conversations of 
Geo. A. Davenport ? 

A. 41. I have not, directly or indirectly, in my testimony inti- 
mated any wish to testify to any such thing. 

I. 42. You, then, have observed in Geo. A. Davenport peculiar 
and eccentric conduct, have you ? 

A. 42. I have; and also in a great many other men that I meet, 
no 2 persons’ peculiarities or eccentricities exactly agreeing. 


(Defendant objects to all after the words I have as not re- 
358 —sponsive and as an argument of the witness.) 


[. 43. you may now state what eccentricities and peculiarities you 
observed in George A. Davenport that attracted your attention. 

A. 43. I have noticed that he was disposed to attach more im- 
portance to some subjects than I thought they were entitled to. 

I. 44. State what they were. 

A. 44. I have heard him talk about fishing and hunting, and he 
would get very enthusiastic over it sometimes and in such a way as 
I didn’t consider the importance of the subject demanded. 

I. 45. What kind of game was he talking about? 

A. 45. I don’t know that he named any particular game; if he 
did I have forgotten it. 

I. 46. Was your attention ever called to his propensity for 
309 hunting rats, and did you ever see him with live rats or mice 
in his mouth or pockets? 

A. 46. I have heard the story of George A. Davenport catching 
rats. I have no recollection of ever sceing him with a rat, dead or 
alive; that includes mice. 

I. 47. What business transaction have you ever personally had 
with George A.? 

A. 47. I have no recollection of having had any business trans- 
action with him, except I rent a piece of ground from him on block 


I. 48. Do you mean by that that you had direct and personal ne- 
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gotiations with George A. concerning the rental of that ground to 
the extent of coming in contact with him and talking over in a busi- 
ness way the terms of the lease? 
360 A. 48. I do not mean that in leasing that ground I had 
such personal conversation and contact as the question i1m- 
plies. The lease was drawn up, I believe, in Coffin’s office, signed 
by George A. Davenport; and I may say the most of the conversa- 
tion and collection of rents was with George L. Davenport, but with 
the written approval, so far as the collection of rents is concerned, 
of George A. 

I, 49. Can you swear that you had a word of conversation of any 
kind with Geo. A. Davenport concerning the terms of said lease 
prior to or at the time of the making of said lease ? 

A. 49. I would not state positively that I had or had not at this 

distance of time, but my impression is that the most of the 
861 conversation was not with George A., but with George L. 


Adjourned till 2 p. m., Oct. 4, 1880. 


Witness explains: “ Upon examination of the books I find that I 
bought of George A. Davenport 3 shares of stock of the Davenport 
National Bank, which he had owned for about 11 years. The date 
of the purchase was November, 1876.” 


362 OcToBER 4, 1880—2 P. M. 
Examination proceeded. 


All parties present. 


I. 50. Did you have direct negotiations with George A. for the 
purchase of this stock ? 

A. 50. I am not prepared to say whether or no, for I had forgot- 
ten all about the purchase until | had referred to the books. I then 
——— the transfer book and find the transfer made by Geo. A. 
himself. 

I. 51. Don’t you know that Charles E. Putnam was in the year 
1876 managing all the business both of Geo. L. and Geo. A. Daven- 
ort ? 

A.51. I know that Charles E. Putnam was managing their business. 
I can’t remember the time he commenced it, and I see by the 

363 dividend book of the bank that Charles E. Putnam drew 
George A. Davenport’s last dividend. 

I. 52. You may state when you ever talked with Geo. A. Daven- 
port on a matter of business. 

A. 52. I have already stated that I couldn’t give dates as to those 
things, and I don’t now recall any other business transaction I ever 
had with him. 

I. 53. What do you mean by any other business transaction ? 

A. 53. I mean other than the leasing of the ground and the pur- 
chase of his stock. 

I. 54. Will you swear that you had a word of business conversa- 
tion with George A. on either of those business transactions? 

A. 54. If I could forget the purchase of 3 shares of his stock, about 
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which J have no recollection at all now, it would be very dif- 
364 ficult for me now to say I had or had not. 

I. 55. According to your recollection, can you testify that 
you ever on any occasion had a conversation with Geo. A. on a mat- 
ter or subject of business? If so, state when and what it was. 

A. 55. According to my best recollection, I now say,and I haven’t 
forgotten that what I now say is under oath, that I have spoken, to 
George A. Davenport not in any lengthy conversation, but merely a 
remark occasionally about his rents. I am not able to give the re- 
marks or the dates. 

I. 56. Have you ever heard George A. talk with others on matters 
of business? If so, state when and where and what was said. 

A. = I may have, but I don’t remember anything particu- 

ar. 
365 I. 57. Have you ever had occasion to converse with George 
A. on the ordinary topics of the day? If so, state when and 
what you talked about. 

A. 57. I have already stated in ‘my testimony that I couldn’t remem- 
ber so as to repeat any conversation had between us, except in con- 
nection with his joining the Sons of Temperance and his fidelity to 
the cause and pledge. I may have passed remarks with him about 
the weather, which was an ordinary subject. I can’t remember any 
conversation to repeat it now. 

J. 58. Have you ever had occasion to test in any way George A.’s 
capacity to remember ? 

A. 58. My answer to that would be that the test of his re- 
366 membering was exemplified in the fact that he remembered 

the obligation he had taken to abstain entirely from the use 
of intoxicating liquors ; and the evidence to me that he did remem- 
ber it, in additien to my own observation; was found in the further 
fact that his father told me that George was an entirely different 
man after joining the division, and that he was willing to give 
the division $500 if they could keep him faithful to his pledge. 


(Defendant objects to that part that the father said as hearsay.) 


I. 59. Do you know that Mr. George E. Hubbell talked daily to 

George A.on the subject of keeping his pledge, and that he 

367 resorted to the device of making George believe that there 

was a scheme on foot to get him drunk. and get his money 

away from him, and by thus talking and humoring him kept his 
pledge constantly before him ? 


(Objected to by plaintiff as immaterial and irrelevant and not 
proper cross-examination.) 


A. 59. I do not know it, but I am very willing to believe that Mr. 
Hubbell would do that very thing, and I presume the same argu- 
ment has been used with scores of other men, for it is a notorious 
fact that when people get drunk somebody generally gets their 
money. 
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I. 60. Was your attention ever called to the fact that 

368 George A. was unable to learn in our common schools or 

schools of Davenport on account of his mental imbecility, 

and on that account was taken to Baltimore, when quite young, 

and placed in an institution specially adapted to the wants of weak 
or feeble minded children ? 


(Same objections as to int. 59.) 


A. 60. I heard and believe when Geo. A. was quite young that 
he was taken to Baltimore and placed in some kind of a school, but 
I have no recollection of hearing what kind of a school it was or of 
hearing that it was done because he couldn’t learn here. 

I. 61. Can you give any other test of George’s memory than the 

temperance test that you have so much talked about in your 
369 deposition? 

A. 61. I have found from the testimony of other persons & 
somewhat from the books of the bank that when there was any 
money due him he knew how much it was and when to call for it. 

I. 62. Did that matter come under your own personal observa- 
tion? If so, state when and what it was. 

A. 62. Only under my own observation so far as hearing people 
speak of it and seeing his receipt upon the dividend book of the 
bank and being told by one of the officers of the bank that he was 
about the first man to call for his dividend. 

I. 63. Was the fact ever called to your attention that George L. 

Davenport, the father of George A., managed and looked 
370 = after George A.’s business ? 


(Same objections as to int. 59.) 


A. 63. I have been told repeatedly that many years ago George 
A. had a guardian, and [ understood that that guardian was his 
father in the same way that I heard the other, and that in a pro- 
ceeding in court in reference to the necessity for a guardian the 
guardian was discharged because it was considered that Geo. A. 
did not require a guardian ; I have heard these statements scores 
of times in the last 20 years, and hearing no contradiction of it I 

made no doubt of its correctness ; recently I have heard that 
371  nosueh proceedings in court have ever been had; personally 
I know nothing about it. 

I. 64. As the witness has not answered the direct question last 
asked him he may answer the following: Do you not know, of 
your own knowledge, that George L. Davenport transacted all 
matters of business of George A. and relating to George A.’s prop- 
erty of any importance up to the time of the appointment of Charles 
EK. Putnam as agent of Geo. A. and Geo. L.? Answer this question, 
if you please, by yes or no, and particularly without an argument. 

A. 64. In my direct examination Judge Brannan requested me to 
answer yes or no. I declined to do so. I decline to do so now to 
this question. I recognize fully the right of attorneys to ask ques- 

tions, but I do not recognize their right to dictate the answers. 
372. Now, in answer to the question, I do not know, of my own 
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knowledge, that George L. Davenport transacted all the busi- 
ness of George A. Davenport. I do know that he transacted much 
of it, probably the majority of it, but I think I know that there was 
some of George A.’s business, particularly in the collection of rents, 
that George A. transacted himself. 

he 65. What rents do you know of Geo. A. collecting individu- 
ally? 
A. 65. My answer was not that I knew, but that I thought 1 
knew. I have been told repeatedly that in those small buildings 
on Third street and also of Mr. Ballord that George A. collected the 
rents personally; that is why I said I believed T thought I knew it, 

I. G6. Were you not informed in the same connection that the 
rentals of these small buildings were set apart to George A. for 

spending money—for tish-hooks, tobacco, cigars, and other 
373 ~=maiters for George’s amusement? 

: A. 66. I have no recollection of ever hearing of that be- 
fore. 

I. 67. Did George A. ever collect any rent from you personally, 
unaccompanied by his father ? 

A. 67. He never did. I have his written approval of the collec- 
tion by his father. I never paid Geo. A. any money. 

I. 68. How long were you a tenant of George A. Davenport, and 
how long did you pay rentals to his father? 

A. 68. Iam not able to give you the exact length of time with- 
out referring to the lease, but I paid the rents to his father until 
Putnam took charge of their business. It must be 10 or 12 years. 
Rent was payable semi-annually, My rent was $800 a year. 

I. 69. Did the thought ever occur to you that there was anything 

strange or any special reason why the rent was paid by you 
S74. ~—to Geo. L. instead of to Geo. A.? 

A. 69. It never occurred to me fora moment that there was 
anything strange or out of the way. I was satisfied that George A. 
was fully aware of what was being done, and that it was with his 
entire approval. If I hadn’t thought so I certainly wouldn’t have 
paid the money. 

I. 70. How do you know that George A. was fully aware of what 
was being done? Give your reasons. 

A. 70. My reason for thinking so was the fact that he-signed tie 
lease himself to me, and that he was collecting some of the rents on 
the same block, and I supposed that he was getting his father to do 
this merely as a matter of business between themselves. When 

asked about it he said it was with his concurrence and approval. 
375 I. 71. When was he asked, and when did George A. use 
that language? 

A. 71. I don’t know that I can give the date exactly ; within the 
last 2 or 3 years, at all events. 

I, 72.. How did you happen to ask George within the last 2 or 3 
years a question that would elicit such an answer? 

A. 72. I heard to my surprise that some persons would likely 
raise the question as to the validity of some of his transactions, 

I, 73. You state in your examination-in-chief that you consider 
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George A. Davenport as fully competent to transact ordinary and 
common business as many other men who transact business on their 
own account. Now, as you have been unable to recall a sin- 
376 — gle business transaction which you have had personally with 
George and are also unable to recall a areal conversation 
which you have had with him on business matters, how are you 
able to reach the conclusion above stated ? 

A, 73. I reach- the conclusion above stated as I would in the case 
of hundreds of other men with whom IT have been acquainted and 
with whom I have never had a business transaction, and for the 
further reason that I have never known of George A. Davenport tell- 
ing an untruth, nor have I ever heard a man say that they have 
known of his ever telling an untrath. In addition to which, I refer 
to the fact already stated by me, that he seemed always to know 
when there was any money due him and about how much it 

Was. 
377 I. 74. Haven’t you already answered that you didn’t know 
anything about the last part of your answer except from 
hearsay ? 

A. 74. The fact that I refer to in one instance is the collection of 
his dividends at the Davenport National Bank. That fact I learned 
not only from the testimony of the officer, but from the fact that I 
have examined the signatures to the receipts made by himself. 

I. 75. Did you see him sign his name to those receipts ? 

A. 75. No. 

I. 76. Can you swear that you saw him call for and collect the 
money ? 

A. 76. I did not see him call for or collect it. 

I. 77. From your answer to int. 73 you say you reached your 

conclusion as you would in case of hundreds of other men 
S78 ~—s with whom “I have been acquainted and with whom I have 

never had a business transaction” that George A. was as 
competent to transact ordinary business as many other men engaged 
in business for themselves. Are we to understand that you presume 
George A. competent to do business because you have heard noth- 
ing to the contrary, and is that what you mean in answer 14 in your 
exam ination-in-chief ? 

A. 77. I mean in the answers I have given to these several inter- 
roegatories in reference to Geo. A. Davenport’s ability to transact 
common and ordinary business that I simply mean that he has the 
capacity, in my judgment, to understand fully the force of an obli- 
gation in the shape of a promissory note, whether giver to him or 

by him, and that while I do not believe, as I have already 
379 stated, that he is as bright or as sharp as a great many men and 

would not be competent to conduct successfully a complicated 
or intricate business, yet I do believe that in common ordinary plain 
transactions, where money or its equivalent is a consideration, either 
to be given to or by hi, is fully competent to understand and ap- 
preciate the force of the obligation, and in such transactions J, 
vom my knowledge of the man for 30 years, had no hesitation in 
‘being a party with him. I presume Geo. A. to be competent partly 
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because I have heard nothing to the contrary ; having known him 
for about 30 years and known something of his transactions, I con- 
clude that he is, as I said before, competent to transact common 
ordinary business. 
380 I. 78. You have said in your testimony-in-chief that you 
have regarded Geo. A. as competent to transact business where 
dollars and cents were at stake, or words to that effect. Now, as you 
have never, that youcan remember, paid any money tohim or received 
any money from him, and have never seen him receive money from 
or pay money to others, how are you competent to give the opinion 
stated otherwise than from a conclusion reached from what you did 
not know rather than from what you did know ? 

A. 78. I have never paid any money to nor received any money 
from Mr. Fisher, who sits there. I don’t know that he ever paid a 

man a dollar or that any man ever paid him a dollar. I 
881 never saw him write his name nor do I know now that I ever 

saw his name after it was written, yet I believe him to be 
entirely competent, if he had a fair chance, to transact almost any 
kind of business; and if my opinion in the former case is founded 
more from what I do not than from what I do know, so it must be 
in this. 

I. 79. Suppose that Mr. Fisher’s father and family physician, 
being as reputable men as George L. Davenport and Dr. Bar- 
rows, whom you know, should testify that he never was compe- 
tent to do any kind of business, and had the terrible affliction of 
epilepsy, which resulted in the almost total destruction of his men- 
tal capacity, and that he never did, on that account, transact or at- 

tempt to transact business, and that he never from the time 
382 of his affliction, in early childhood, was able to learn or re- 

member anything, and that 75 other good and reputable 
citizens, Who knew him well for a period extending from infancy up 
to the present time, should swear that they knew him well, heard 
him talk and saw him act in a foolish and simple manner times 
without number, and that they or none of them believed him com- 
petent to transact the most simple or ordinary business, would you 
still be willing to venture an opinion, under oath, with your limited 
knowledge, that Mr. Fisher would be able to transact business % 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial, and not proper cross-examination.) 


383 A. 79. If that supposed state of facts existed, and that gen- 
tleman’s father should allow him to purchase property and 
transfer it over his own signature, and to collect money and use it 
in his own discretion, I should think the father’s statements and 
practices were sadly at variance with each other, and if the physi- 
cian should say that this young man, who is described as being so 
utterly imbecile, was the smartest one of the family, the conclusion 
would be irresistible either that a mistake had been made some 

place or that the entire family were idiots. 
I. 80. You have very ingeniously argued the question. You will 
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now please answer it, and that you may, I repeat the part of the 
question which you were to answer. 


(Same objections as to int. 79.) 


384 A. 80. It has not been my intention to argue any question, 
ingeniously or otherwise, but the question is of such a singu- 
lar character that it requires a somewhat lengthy answer, and the 
suppositions in the interrogatory, being at variance with all I under- 
stand to be the true state of the case, produced the answer which I 
gave. I nowsay that my opinion, that I have already expressed in 
reference to George A. Davenport’s ability to transact common or 
ordinary business, was formed partly upon what that same father 
and physician had told me. In answer to the question whether I 
would be willing to venture an opinion under oath with my limited 
knowledge, I say that with what knowledge I have and the 
385 conversations I have had with the father and the physician, 
my opinion would be just as I have stated it. 

I. 81. You supposed a case awhile ago as to Mr. Fisher and gave 
an opinion thereon; I supposed another case as to Mr. Fisher; 
neither case had any reference as to what might be true or not true 
as to George A. Davenport. Now, I want to know, sir, supposing 
everything to be true that I have stated in reference to Mr. Fisher 
and supposing your own statement in reference to Mr. Fisher was 
also true, and upon which you gave an opinion, would you still ad- 
here to that opinion if you knew what I stated concerning him was 
true? Would you still believe him competent to transact business 
in the face of your want of knowledge? 


(Same objections as to int. 80.) 


386 A. 81. If I knew nothing in reference to the case supposed 

in the interrogaties except what is therein stated, I should 
not transact business with him. This is a supposed case that does 
‘not exist in fact, in my opinion, but if such a case did exist without 
doubt or controversy, such person, in my opinion, would not be com- 
petent to correctly transact business. 


Adjourned till 8 a. m., October 5, 1880. 


387 OcToBER 5, 1880—8 a. m. 
Examination proceeded. 

All parties present. | 

I. 82. You have mentioned several times in your doposition that 
Geo. L. Davenport collected the rentals with the written authority 
of Geo. A. What do you refer to, what kind of authority? 

I. 82. I have stated in my deposition that [ paid my rent up to — 
a certain time to Geo. L. Davenport, and that I had Geo. A. Daven- 
port’s written approval of such payments. It is a statement in 
writing, signed by George. A. Davenport himself. 

I. 88. Was that paper executed before or after rents were paid by 
you? You may produce the same that the notary may make a 
copy. Will you? 
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388 A. 83. I will produce the paper. It was executed after 

part of the rents were paid, and probably after all were paid, 
I can’t state positively without seeing the paper. In all the pay- 
ments that 1 made I understood that it was with George A, Daven- 
port’s approval, but I did net have his written appreval until after 
much of the rent was paid. 

I. 84. Who wrote the approval, and how happened you to want it? 

A. 84. I think the writing is in Mr. Putnam’s hand, and I have 
already stated that I wished to have it in writing because I had 
heard to my surprise that possibly some question would be raised 
in reference to the matter. 

I. 85. Were not all your receipts for rent signed by Geo. A. in- 

dividually ? 
389 A. 85. They were not. 
I. 86. Were any of them ? 

A. 86. I think some of them are. 

_I. 87. By whom were the others signed ? 

A. 87. Geo. L. Davenport. 

I. 88. Will you have the kindness to produce those receipts for 
the notary to copy? 

A. 88. I will. 

I. 89. Was Geo. L. Davenport considered by you financially em- 
barrassed prior to 1873? 

A. 89. He was. 

I. 90. How long before that time? 

A. 90. I am not able to state definitely. 

I. 91. Will you have the kindness to produce from the Davenport 
National Bank an abstract of the various indebtedness making up 
the present claims held by said bank against Geo. A. and Geo. L. 
Davenport? What I desire is that you trace this indebtedness from 

its first inception down to the present time, giving all re- 
390 newals and extensions. 
A. 91. That is asking me to do what I am not certain that 
I have the power to do. I never kept the books or any: part of 
them, nor have I any authority to compel any one to such an 
immense amount of labor. I am able now to give in general terms 
and with some particulars the history of that indebtedness. 

I. 92. From your statement heretofore made your only knowledge 
is what you derived from the books, and if you have the means of 
deriving general knowledge you have the means of deriving partic- 
ular knowledge, and therefore we prefer an abstract from the books. 
Will you, therefore, as a director of the bank, make an effort to com- 

ply with our request? 
391 A. 92. In the first place, I have not stated that the only in- 
formation I had was derived from the books, for I have stated 
distinctly that I was atthe meeting of the board of directors when 
some of these notes were discounted, and have given the reasons why 
they were discounted ; therefore that part of my knowledge is not 
derived from the books. I will lay this matter before the board of 


directors and use my influence to have the request complied with. 
(S’g’d) H. PRICE. 
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Subscribed and sworn to before me this Sth day of Ovtober, A. D. 
1880. 
[seaL. ] (S’g’d) ©. H. CLEMMER, 
Notary Public, Scott County, Jowa, 


Adjourned till 3 p. m,, Oet. 5, 1880. 


392 The collections of rent on the annexed lease to Hon. Hiram 
| Price of property corner of Brady st-eet and Commercial 
avenue, in Davenport, Iowa, by George L. Davenport, were made 
with my knowledge and approval and under authority given him 
by me, and the same are in all particulars approved and confirmed 
and the payments of rent as endorsed on said lease acknowledge-. 
Dated Davenport, Iowa, May 3, ’75. 
(Signed) GEO. A. DAVENPORT. 


Witness: 
C. E. PUTNAM. 


The above is a correct copy of Geo. A. Davenport’s written ap- 
proval referred to in ans. 82, the same having been produced 
393 by Mr. Hiram Price. 
(Signed) C. H. CLEMMER. 


[On margin :] The receipts of Nov. 12, 1867; July 17, 1878; Jan- 
uary 1, 1869, and Sept. 3, 1869, are on the margin of the first page 
of the lease. 


(S’g’d) C. H. CLEMMER. 


The following receipts are on the face: — 


The following receipts are on the margin of the first page of the 
lease : 


Rec’d Nov. 12, 1867, of H. Price three hundred & fifty dollars on 
ace’t of ground rent on this lease. 


$350. (Signed) GEO. L. DAVENPORT, 
For G. A. D. 


$150. Rec’d July 17, 1868, of H. Price, one hundred & fifty 


dollars on acc’t of tlis lease. 
(Signed) GEO. L. DAVENPORT, 
: For G. A. D. 


$150. Rec’d January 1, 1869, of H. Price, one hundred & fifty 
dollars on ac. 
(Signed) GEO. L. DAVENPORT. 
HE 150. Ree’d Sept. 3, 1869, of H. Price, one hundred & fifty 


dollars on ac. of lease. 
GEO. L. DAVENPORT. 
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On the back of the lease are the following receipts : 


Rec’d Jan. Ist, 1870, one hundred & fifty dollars on ac. of lease. 
GEO. L. DAVENPORT, 
For G. A. D. 


Ree’d Feb’y 1, 1870, one hundred & fifty dollars on ac. of lease for 


July payment. 
GEO. L. DAVENPORT, 
For G. A. D. 


Rec'd Feb’y 8d, 1871, one hundred & fifty (150) dollars on acc’t of 


this. 
$150. GEO. L. DAVENPORT, 
For G@. A. D. 


Ree’d Aug. 4, 1871, of H. Price, one hundred & fifty dollars on 
ace’t of this. 
$150. GEO. L. DAVENPORT. 
395 Rec'd Feb’y 18th, 1872, of H. Price, one hundred and fifty 
dollars on acc’t of this. 
GEO. L. DAVENPORT. 


Ree’d July 9, 1872, of H. Price, one hundred «& fifty dollars on 


acc’t of this lease. 
$150. GEO. L. DAVENPORT. 


Rec'd Feb’y 4, 1873, of Hiram Price, one hundred & fifty dollars 
for ground rent, as per lease. 
, GEO. L. DAVENPORT. 


Received July 18, 1873, of H. Price, one hundred and fifty dollars 


for ground rent, as per lease, up to Ist July, 18783. 
GEO. L. DAVENPORT. 


Received, Davenport, Oct. 6th, 1873, of H. Price, one hundred & fifty 
doll’s for ground rent, as per lease, up to Ist Jan’y, 1874. 
306 GEO. L. DAVENPORT. 


ede 


Received one hundred and fifty dollars, rent up to Ist July, 1874. 
G. L. DAVENPORT, 


Reed Jan’v Ist, 18735, of H. Price, three hundred dollars in fall te 
Jaly Ist, ISTO, 
GEO, L. DAVENPORT. 


The following receipts are each on a separate piece of paper: 
Davenrort, Iowa, January 1st, 1876. 


Received of Hiram Price ene hundred and fifty doliars for rent | 
ground, as per lease, on Brady St., from July Ist, 1875, to January 


1, “76. 
GEO. A. DAVENPORT. 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 101 


DAVENPORT, Iowa, July 1, 1876. 
397 Received of Hiram Price one hundred and fifty dollars for 
rent of ground on Brady St. from Jan. 1,76, to July 1, ’76, as 
per lease. 


$150. GEO. A. DAVENPORT. 


DAVENPORT, Iowa, January 1, 1877. 
Received of Hiram Price one hundred and fifty dollars for rent 
ground on Brady St., as per lease, six months, from July 1, ’76, to 


January 1, ’77. 
$150. GEO. A. DAVENPORT. 


Hon. Hiram Price to S. F. Smith, receiver, Dr. 


July Ist, 1877. To 6 mos.’ ground rent to July 1, ’77, of that 
_ of block 59, Davenport, described in lease from Geo. A. 


avenport to Hiram Price...-.. ....-.-----.---------- $150 
Paid— S. F. SMITH, Receiver. 
398 DAVENPORT, Iowa, Jan. Srd, 1878. 


Received from Hon. Hiram Price one hundred & fifty dol- 
lars, being ground rent due Jan. 1, ’78, on part N. 3 B. 59, Dav., 
leased by Geo. Davenport to Hiram Price by lease dated Oct. 1, ’66. 

S. F. SMITH, Receiver. 


$150. DAVENPORT, Iowa, July 1st, 1878. 


Received of Hon. Hiram Price one hundred & fifty dollars in full 
of 6 mos.’ ground rent due July Ist, 1878, on part of N. 3 bl’k 59, 
Dav., described in lease of Geo. A. Davenport to H. Price, of date 


Oct. 1, ’66. 
S. F. SMITH, Receiver. 


$150. ) Davenport, Iowa, Jan. 6th, 1879. 
Received of Hon. Hiram Price one hundred & fifty dollars in full 
of ground rent to Jan. 1, ’79, on p’t of N. } B. 59, Dav., leased by 


him of Geo. A. Davenport, Oct. 1, ’66. 
399 S. FL SMITH, Receiver. 


$150. Davenport, Iowa, July 2, °79, 

Received of Hon. Hiram Price one hundred € fifty dollars, ground 
rent due July Ist, S79, for 6 mos.’ — of that part of N.d B59, Dav, 
described in lease from Geo A. Davenport to Hiram Price, of date 


Oct. 1, WE, 
; S. FL SMITH, Receiver. 


$150. Davenport, Iowa, Dee. 30th, 1879. 


Received of Hon, Hiram Price one hundred & fifty dollars, ground 
rent due Jan. 1, SO, on that = of N. } B. 59 covered by lease of 


Geo. A. Davenport to Hiram Price, of date Oct. 1, ‘66. 
S. F. SMITH, Receiver. 
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400 $150.00. DAVENPORT, July 7, 1880. 


Received of Hon. Hiram Price one hundred and fifty dol- 
lars, being 6 mos.’ ground rent to July 1,.’80, of p’t N. $ B. 59, Dav., 


occupied by him. . F 
S. F. SMITH, Receiver E. U. S. | 


The foregoing receipts, on pages a, b, ¢, d, e, f, and g, are exact 
and correct copies of receipts produced by Mr. Hiram Price in re- 
sponse to int. 88. 


(S’g’d) C. H. CLEMMER. 


401 UwnitTEep STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office at my office, in the city of Davenport, 
Scott county, State of Iowa, on Sept. 30, Oct. 4 and Oct. 5, 1880, 
Hiram Price, who was then by me duly sworn and examined, and 
his examination reduced to writing by me, and after being by me 
read over to said witness was signed by said witness in the presence 

of the respective counsel for the complainant and defendant. 
402 That said examination took place in the presence of and 

was conducted by Brannan & Jayne, solicitors for complain- 
ant, and Geo. E. Hubbell and Martin, Murphy & Lyuch, solicitors 
for the defendant. 

Witness my hand and seal notarial this 5th day of October, A. D. 
1880. ) 

[SEAL] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


403 & 404 Deposition of E. S. Ballord. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarpbs, Trustee, vs. GEo. L. DAVENPORT ef al. 


OcToBER 5, 1880—3: p. m. 
Examination proceeded. 
All parties present. 


E. 8. BALLorD, being first duly sworn, doth depose and say, in 
answer to the several interrogatories, as follows on behalf of plaintiff: 


I. 1. What is your name, age, residence, and oceupation ? 
A.1. E.S. Ballord; age,50; residence, 226 Locust St., Davenport, 
Iowa; I have lived here since 1857 ; occupation, druggist. 
I. 2. State whether or not you are acquainted with the 
405 family of George L. Davenport, and particularly with Geo. 
A. Davenport, the son of said George L.; and, if so, for what 
length of time have you known them and the said Geo. A. ? 
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A. 2. I am acquainted with part of the family, and have been ac- 
quainted with Geo. A. 20 years. 

I. 3. State whether or not you ever had any business transactions 
with the said Geo. A.; and, if so, the nature of these transactions. _ 

A. 3. I have; I had as a customer at my store. I have leased 
property of him ; paid him the rents of the same. 

I. 4. Do you or not mean by your last answer that the said Geo. 
A. made purchases at your store? 

A. 4. I mean that he made purchases at my store. 

I. 5. Can you state at about what time he commenced 
406 making purchases at your store and through what length of 
time these purchases continued ? 

A. 5. Soon after November, 1866, the date of the lease I hold 
from him. He has continued to purchase more or less when he 
was in town. Of course there would be intervals. I have seen him 
in my store within 2 or 3 months last. 

I. 6. State whether when he purchased of you he, at the time of 
the purchase of the goods, paid for them or not. 

A. 6. Sometimes he paid and sometimes he didn’t. 

I. 7. When he did not pay, if he said anything or gave you any 
direction, what was it? 

A. 7. I don’t recollect that he said anything—that is, when he did 
not pay anything. 

I. 8. What I want to get at is whether, when he purchased goods 

of you without paying for them at the time, he said anything 
407 to you about charging them to him ? 
A. 8. I do not remember. 

I. 9. State whether or not he ever directed you to let any mem- 
bers of his family have medicines; and, if so, whether he gave any 
direction with regard to the price. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and as leading.) 


A. 9. He left orders at the store for medicine for other members 
of the family. His brother Harry had a sick family and he left 
orders to let them have medicine. I had such a knowledge of it so 
as to charge it to Geo. A’s account. 

I. 10. When and how often would you settle with George the ac- 
counts that he made at your store? 

A. 10. Generally in January and July of each year. 

408 I. 11. Will you state how these settlements were made? 

A. 11. Generally by offsetts of accounts. The account of 
the store and the rental due Geo. A. on the lease were settled at the 
same time. 

I. 12. You have stated that Geo. A. sometimes paid cash. How 
often was cash paid as compared with purchases on credit? 

A. 12. Those transactions occur in such a way that I couldn’t re- 
member them. I know the fact. 

J. 13. Can you state how his cash purchases compared in amount 
with his credit purchases? 

A. 13. The cash purchases were but a small part of the total pur- 
chases. | 
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I. 14. Did you ever settle with Geo. A. in person the mutual ac- 
counts between you? 
| A. 14. I have. ° 
I. 15. What was your practice in making these settlements— 
409 thatis,did you render him an account of the items, dates, 
and amounts? 
A. 15. I rendered him an itemized bill with dates, amounts, and 
items. I credited the rent. 
I. 16. Was any other accounts settled in these settlements for 
rent ? 
A. 16. There was. 
I. 17. State what these other accounts were; who made them. 
A.17. The family of George L. Davenport and Geo. L. himself. 
I. 18. In making out these accounts at your periodical settlements 
did you include in the bill of George A. the articles purchased by 
Geo. L. and others of his family, or did you make out separate ac- 
counts? Please state fully what you did. 
A. 18. I did not include in Geo. A.’s bill the family bill, but made 
separate bills. 
I. 19. When you made these settlements, state whether or 
410 not you delivered these different bills—I mean the bill of 
Geo. A. and the bill made by Geo. L. and his family to Geo. 
A.; and, if so, what he said and did, if anything. 
| (All above the words “if so” objected to by defendant as lead- 
| ing.) 
| A. 19. I delivered the bills to Geo. A. I can remember his saying 
once or twice, “I will take these bills over.” 
I. 20. Do you remember of his saying anything further in that 
i connection ? 
= A. 20. I don’t remember. 
| I. 21. Can you state whether or not he at any time made any ex- 
| ception to or expressed himself dissatisfied with any of the bills or 
any of the items in the bills? 
A. 21. I have an indistinct recollection of his objecting to one of 
the bills. 
4li I. 22. Can you recall what it was in the bill that he ob- 
jected to? If so, state it. 
A. 22. I cannot now recall it. 
I. 23. Do you know whether this bill to which he made an objec- 
tion was a bill which he himself had contracted, or a bill made by 
Geo. L. Davenport or the other members of the family ? 
A. 23. I cannot state positively. 
| I. 24. You have said something about settling with Geo. for arti- 
{! cles or medicines furnished his brother Harry. Did you ever ask 
Geo. to settle such bills without his having previously told you to let 
Harry have them and he would pay for them? 


(Objected to by defendant as leading.) 


| A. 24. I think that the trouble that there was betwecn us was oc: 
f casioned by my charging one of Harry’s bills to him. I think I did 
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charge goods to Harry that I hadn’t orders from George to let 
412 him have, and hence the trouble, but this is all contained in 

a very indistinct recollection of the transaction. After this I 
hardly ever charged anything got by Harry to Geo. A. After this 
we had orders not to charge what Harry got to George; where the 
orders caine from I can’t remember. I think that after this on 2 or 
3 occasions I charged some small things that Harry got to Geo. A. 
Harry would come in with a poor mouth, and I would have — let 
him have it, even if I never expect to get it. 

I. 25. Did you have the things that Harry got put in a separate 
bill, or were they included in George’s bill? 

A. 25. They were put in George’s bill, but marked “ for Harry ” 
in a parenthesis, and the items that Harry had got were thus marked. 

I. 26. Who was it that told you not to let Harry have things on 
George’s account ? 

A. 26. I think it was both Geo. A. and Geo. L. 
413 I. 27. Was Geo. A. in the habit of coming into your store 
much after he had become a customer ? 

A. 27. He was. 

I. 28. Did you and he have occasion to talk about business mat- 
ters other than the lease and his account at your store? 

A. 28. I don’t know that we ever talked of any other business 
matters. I don’t remember that we ever did. 

I. 29. You say that you had a lease from George. Of. what prop- 
erty was this lease, when was it made, how long to run, and the 
annual rental ? ; 

A. 29. It is on Brady St., in west half of the N. 3 of block 59. It. 
was made November 19, 1866. It was to run 15 years from and after 
October 1, 1866. The annual rent was $250, payable semi-annually. 

I. 30. Who were the parties to the lease and by whom witnessed, 

if by any persons ? 


414 A. 30. The parties were FE. S. Ballord and Geo. A. Daven- 


port. It was witnessed by L. A. Le Claire and Geo. L. Davenport. 

I. 31. Was it acknowledged ; if so, before whem ? 

A. 31. It was acknowledged before John L. Coffin, a notary public. 

I. 32. Has it ever been recorded ? 

A. 32. It so states on the back, Nov. 19, 1866, 5 p.m. It was re- 
corded in the office of the recorder of deeds of Scott county, Iowa. 

I. 33. You state that you settled rentals resulting from this lease 
with George A. Have you any of his receipts? If so, produce them. 

A. 33. The witness here produces the receipts, one of which being 
for the semi-annual payment, due July 1, 1867, and another for the 
semi-annual payment, due July 3, 1868, copies of which are hereto 
annexed as exhibits, marked A and B: 


415 Exursit “A.” 


Received of KE. S. Ballord one hundred & twenty-five dollars in 
full for rent of lot on Brady street, No. 57, as per lease. 


Davenport, July 3rd, 1868. 
GEORGE A. DAVENPORT. 
[2-cent. U. S. Internal Revenue Stamp. G. A. D. 3-68-7.] 


14—145 
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Exuisit “ B.” 


$125.00. DAVENPORT, July 1, 1867. 


Received of Mr. E. S. Ballord one hundred & twenty-five zg dol- 
lars in full for 6 months’ rental from 1st Jan’y, 1867, te Ist July, 


1867. 
GEO. A. DAVENPORT. 


[2-cent. U.S. Internal Revenue Stamp. G. A.D. July 2, 1867.) 


[On margin:] Print. George A. Davenport. 


I. 34. Whose name is signed to the receipts for rent ? 

A. 34. Geo. A.’s name, with the exception of the first one, 

416 which is Geo. L.’s name. That was for a fractional part of a 

vear and for the amount due to Jan. 1, 1867, so as to make 

the rentals come due on the first of January and July of each year 
thereafter. 

I. 35. You have stated that you have met George frequently in 
your store and conversed with him. State whether or not, in your 
opinion, based on your interviews and conversations with George 
and such business transactions as you have had with him, he under- 
stood the nature and obligation of a promissory note. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and for the reason that no proper foundation has been laid 
showing the competency of the witness to give the opinion asked 
for.) 

A. 35. I should think he did. | 
417 I. 36. State whether or not you are an officer of the Daven- 
port National Bank ; and, if so, what office or offices you hold 
in it, and how long. 

A. 36. I am at present its president; was vice-president before I 
became president for 3 or 4 years, and have been a director since 
1868. 

I. 37. Can you state whether or not your bank has discounted 
paper on which Geo. A. Davenport’s name appeared, either as maker 
or endorser ? 

A. 37. We have discounted such paper. 

I. 38. Can you state whether the directors of that bank regarded 
George A.’s name on the paper it discounted as giving any strength 
or value to it? : 


(Objected to by defendant as incompetent, irrelevant, and imma- 

terial, no proper foundation having been laid to show the compe- 

tency of the witness to give an opinion as to what the direct- 

418 ors thought or as to how George A.’s name could give value, 
he not having been present when the discounts were made.) 


A. 38. We considered that it made it perfectly good. 

I. 39. Were you present when the board discounted such paper ? 

A. 39. Sometimes and sometimes not. From my present recol- 
lection I can’t recall whether I was present or not. 
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_ I. 40. Does your board of directors keep a record of its proceed- 
Ings? 

A. 40. They do. 

I. 41. Does this record contain the names of its members who are 
present at its meetings ? 

A. 41. It does. 

I. 42. Does it contain any statement of the paper discounted at 
these meetings? 

A. 42. It does. 

I. 43. Have you examined the record to see whether from its state- 

ments you were present at meetings of the board at which 
419 = negotiable paper to which George A. Davenport was a party, 

either as aie or endorser, was discounted? And, if so, 
state the result of this examination. 

A. 43. I have looked at them casually for another purpose and 
find reports of the discount committee to that effect. 

I. 44. Please examine the record of the proceedings of the board 
of directors to see if any paper was discounted by the board of di- 
rectors on which Geo. A.’s name appeared, either as maker or en- 
dorser, and ascertain whether you were present at such meetings. 


Adjourned till 10 a. m., October 6, 1880. 
OcToBER 6, 1880—10 a. m. 


: 


Examination proceeded. 
All parties present. | 
A. 44. I find that paper was discounted at meetings at 
420 which I was present with his name both as maker and en- 
dorser. 

I. 45. State whether or not George made purchases of cigars at 
your store. 

A. 45. He did; he bought cigars at the store. 

I. 46. Did he always pay for them at the time of the purchase? 


A. 46. He did not. 
I. 47. State whether or not, when he purchased cigars of you 


without paying for them at the time, he ever said anything; and, if 
so, What it was. 

A. 47. He would say, in effect, “ Don’t charge this ;” “ I will come 
in and pay this the first of the month, when those fellows pay or 


when I collect some money.” 
I. 48. Do you know or did he state what fellows he had reference 


to or what collections he meant? If so, state. 
(Objected to by defendant as incompetent, irrelevant, and 
421 immaterial and as asking for something outside of the con- 
versation sought to be elicited). 


A. 48. The understanding was it was the small tenants on his 
block 
I. 49. When he requested you not to charge cigars he had pur- 
chased without paying for them at the time did he give any reason 
why he didn’t want them charged? If so, state what it was. 
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A. 49. He didn’t want his father to see them on the bill. 

[. 50. Did you ever hear George talk about business matters else- 
where than at your store? If so, state where it was, the time, as 
nearly as you can fix, and what he said. 

A. 50. I have; at the bank, one time; was at the time when Geo. 
L. Davenport was adjusting his indebtedness previous to making 

the mortgage to the bank; I think it was in May, 1875; he 
422 came into the back room of the bank with his father and said 

to the members of the board present something to this effect: 
“T am going to help my father out of this matter.” At another time 
he came to the bank under some excitement; it was when Mr. Put- 
nam collected the rents, and told me not to pay any more of his 
money to Mr. Putnam. I have indistinct recollections of other times 
when he said something; but these are the only 2 conversations of 
any importance that made any impression on my mind that I now 
remem ber of. 

I..51. I now repeat a question that I before put to you—that is, 
whether or not, from the conversations you have had with Geo. A. 
Davenport respecting business and other matters, as herein detailed 
by you, and from what you have seen him do or know of his having 
done in business matters, he, in your opinion, understood the nature 
and obligation of a promissory note? 


423 (Objected — by defendant as incompetent, irrelevant, and 
immaterial, the witness not having shown sufficient knowl- 
edge upon which to base an opinion.) 


A. 51. Ido. My opinion is that he did understand it. 

I. 52. I notice that a number of your receipts for rent, which are 
signed by Geo. A. Davenport, were executed during the time the 
United States internal revenue law was in force, which required 
stamps to be placed on receipts and cancelled in a certain form by 
the receiptor. Will you look over the receipts which Geo. A. gave 
to you during this period and state whether or not they bear the 
U.S. int. rev. stamp; and, if so, state in whose handwriting the 
cancellation marks on these stamps are made, and state what these 

marks are, and also give the dates of the receipts. 
424 A. 52. I find the receipt of July 1, 1867, has such a stamp 

cancelled, G. A. D., July 2, 1867; the cancellation is in Geo. 
A. Davenport’s handwring; one of July 3, 1868, stamp cancelled 
by myself; one of July 1, 1869, stamp cancelled by Geo. A. Daven- 
port, in his handwriting; the cancellation marks are G. A. D., July 
1, 1869; one of January 3, 1870, stamp cancelled by Geo. A. Dav- 
enport, in his handwriting; cancellation marks are G. A. D., Jan. 1, 


I. 53. I omitted to ask you, Mr. Ballord, whether or not George, 
when he purchased cigars of you and promised to pay on the first 
of the following month, as you have stated, came in and paid for 
for them at or about the time he agreed to pay for them. 

A. 53. They were always paid for; I do not recollect whether they 
were paid just when he said he would. : 
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425 I. 54. What I mean to get at is this—were they paid for 
otherwise than in the semi-annual settlements you made with 

him? 

A. 54. They were generally paid for otherwise than at the semi- 
annual settlement. 

I. 55. By whom were they settled—by Geo. A.? 

A. 55. When not included in the semi-annual settlement they were 
paid for by Geo. A. Davenport. 


Cross-examination: 


I. 1. You say that, in your opinion, Geo. A. Davenport understood 
the nature and obligation of a promissory note; in your opinion, 
how much of an idiot or imbecile would a man have to be not to 
understand the nature and obligation of a note? 

A.1. A man who would not know the value of money or the 

probable value of an article he purchased might possibly not 

426 know the nature of a promissory note. 
I. 2. From that basis you conclude that Geo. A. knew the 

nature and obligation of a promissory note? 

A. 2. Not entirely. 

I. 3. What business has George ever engaged in from which any 
reasonable conclusion could be derived that he understood the 
nature and obligation of business contracts ? : 

A. 3. From the fact that when he promised to pay a bill that he 
always paid it, although it might not have been at the time agreed 
upon. 

T 4. I asked you what business George had ever engaged in. 
State the business, if you know of any, such as men of ordinary 
capacity follow. 

A. 4. The business of collecting his rents, dividends, and the pur- 
chase of such articles as he thought he wanted. 

I. 5. What rent did George collect and what articles did he 
427 purchase individually and by himself, to your knowledge? 

A.5. He collected the rent due him by E. 8. Ballord; what 
articles he purchased I couldn’t tell unless I got my books and saw 
the items charged in my handwriting, and then I couldn’t tell 
whether he bought them of me individually or whether others in the 
store sold them to him; in some cases I could tell, but in others I 
couldn't. | 

I. 6. I suppose you never saw anything about Geo. A. to lead you 
to believe that he was otherwise than of ordinary mind ? 


(Objected to by plaintiff because the supposition of counsel is im- 
niaterial.) 


A. 6. I supposed he was not a strong-minded man. 
I. 7. What made you suppose that ? 
A. 7. Because he didn’t spend his time in any useful occupation. 
I. 8. Do you swear that was your only reason ? 
428 A. 8. I do not. 
I. 9. Then state any other reason or reasons. 
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A. 9. It was the general opinion that he wasn’t very strong- 
minded. 

I. 10. Did you ever see anything that led you to that conclusion ; 
if so, what? 

A.10. I was led to suppose that the sick spells which he was re- 
ported to have had might have affected his mind. 

I.11. Do you wish to be understood as saying that you personally 
never observed anything in Geo. A.’s conduct or conversation that 
led you to believe that he was of unsound mind? 

A. 11. I have not said so. 

I. 12. Will you say so? 

A. 12. I don’t know that I know the distinction between a person 
of unsound mind and of weak mind or the distinction that Mr. 
Martin wishes to make. 

I. 13. I wish to know if you have not personally observed 
429 in Geo. A. conversation and conduct that led you to believe 
that he was of unsound mind ? 

A. 138. I was led to believe that he was not strong-minded. 

I. 14. You may now state what that conduct and conversation 
was which you observed. 

A. 14. His general bearing. 

I. 15. What do you mean by general bearing ? 

A. 15. His modes of conversation—the way he spent his time. 

I. 16. Now, state that mode of conversation and how he spent his 
time. 

A. 16. He used to tell pretty large fish stories—no larger than I 
have heard from other parties. The supposition was that he had 
no regular employment. 

I. 17. What, if anything, did you notice peculiar in his laugh 
and manner of talking? 

A. 17. His laugh was boisterous loud. He would talk loud. 

430 I. 18. How did you treat him in conversation ; would you 

humor him or contradict him, or treat him as you would an 
ordinary person ? 

A. 18. I would let him talk until he got through. In the mean- 
time give him what he came for, the same as I would any other 
customer. [ don’t know that I ever had occassion to contradict 
him. If being pleasant and agreeable to him was humoring him, 
I humored him. 

I. 19. Did you know prior to these conversations, or had you un- 
derstood from others, that Geo. A. was regarded as foolish and weak- 
minded, and that it wouldn’t do to contradict him, even when tell- 
ing his improbable varns? 

A. 19. This is the first time that I had heard it suggested that it 
would not do to contradict him. When I first came here I heard 
that Geo. A. was weak-minded. 

I. 20. Can you testify, in your opinion, from what you ob- 
431 served of Geo. A., that he was of sound mind ? 
A. 20. I supposed he was weak-minded. 


Adjourned till 2 p. m. 


— | 
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432 Oct. 6, 1880—2 p. m. 
Examination proceeded. 


All parties present. 


I. 21. In you last answer you say, “I supposed he was weak- 
minded.” What do you mean by weak-minded ? 

A. 21. I should call a person weak-minded who did not know as 
much as the average of men. 

J. 22. Did you suppose that his weak-mindedness was occasioned 
by neglect to acquire knowledge or by his inability to learn ? 

A. 22. I have repeatedly said that Geo. knew enough, if properly 
educated in some mechanical art, to make as good a living for him- 
self as one-half of the community. I think there was a neglect in 
being instructed. 

I. 23. You then think that Geo. had the natural capacity to 
earn ? 

A. 23. I think he had a natural capacity to learn some things. 

I. 24. Do you think, from your observation of Geo. A., that 
453 hehad capacity to manage any kind of ordinary business in 
a successful way ? 

A. 24. I think he had capacity to manage some business ; whether 
successfully or not I couldn’t tell. 

I. 24. Will you have the kindness now to mention the business 
sot Geo. had the capacity to manage, as you coniscientiously be- 
lieve ? 

A. 24. I believe that he would have made an ordinary carpenter 
or a fisherman. 

I. 25. Do you wish to be understood as testifying that you believe 
that Geo. A. could have done more in either capacity you have men- 
tioned than to have possibly used the jack-plane or handle a fish- 
ing-pole over the water? 

A. 25. I do. 

I, 26. State what he could have done in the way of business. 

A. 26. I cannot state what he could haye done, he not having 

tried, to my knowledge, any kind of business. 
434 I. 27. What business matters of any kind had you dis- 
cussed or talked about with Geo. A.? 

A. 27. I talked with him when he told me not to pay any more 
more money to Mr. Putnam ; otherwise I do not at the present mo- 
ment recall anything that was said to me personally. 

I. 28. You may now repeat what was said between him and you 
on the occasion just named. 

A. 28. All that I recollect was that he told me not to pay any 
more of his money to Mr. Putnam. 

I. 29. When was this ? 

A. 29. During the time that Mr. Putnam was managing the affairs 
of Geo. L. I couldn’t tell the date. 

| I. 30. Did you go to see George or see him about this matter after 
that? 

A. 30. I did not. 

J. 31. Did you see any one about it? 
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A. 31. I do not recollect; I have an indistinct recollection of say- 

ing something to Mr. Putnam casually. | 

I. 32. Did you heed George’s notice ? 
435 A. 32. I did not. 

I. 33. Was he very much excited the day that he saw you, 
or cool and deliberate ? 

A. 33. He was excited, but not very much. 

‘I. 34. Can you testify that you paid any more attention to the no- 
tice you speak of from Geo. than you would if it had been from an 
irresponsible child ? 

A. 34. Knowing that his business matters were in other hands, I 
paid no further attention to it; I gave it more thought than I should 
from a child. 

I. 35. If you gave it thought why didn’t you call on George and 
say to him you couldn’t comply with his request? 

A. 35. Because it was understood at that time that he had ceased 
to manage his own affairs. 

I. 36. Did you not know that he might have resumed business 
alld revoked any authority which he may have given to 

another? 
436 A. 36. I didn’t know that he had; I didn’t know but what 
he might; I didn’t know anything to the contrary, of course. 

I. 37. Then, if you treated the matter seriously, and George as 
sane and responsible, why did you pay money thereafter without 
carefully investigating and determining the effect of the notice you 
speak of ? 

A. 27. Because his affairs were in somebody’- else hands. 

I. 38. How did you know but he had taken them out ? 

A. 38. I probably would have heard of it on the street. 

I. 39. So you took the chances of paying money thereafter as a 
careful business man because you hadn’t heard what you think 
would have been a street rumor, did you? 

A. 39. Before I paid any other money I was satisfied that he was 
not managing his own affairs. 

I. 40. Tell us how you satisfied yourself. 
437 A. 40. I can’t tell just the reasons why I was satisfied, but 
I knew it just the same as I know it now. 

I. 41. Will you swear, Mr. Ballord, that you did not know then 
that George was an irresponsible person, so far as matters of busi- 
ness were concerned, and that what he then said was not entitled to 
any consideration or weight whatever, and that was the reason and 
only reason why you paid no attention to it? 

A. 41. That was not the only reason why I paid no attention to it; 
it occurs that I knew or supposed that [ knew that his business was 
transacted by other parties and was out of his hands. 

I. 42. In what way, if any, are you interested in the Davenport 
National Bank, and to what extent? 

A. 42. Iam a stockholder; I think I have 135 shares standing in 

my name. 
438 I. 48. Is it not a fact that your bank holds a mortgage on 
part of block 59 to secure an indebtedness which your bank 
claims against Geo. A. Davenport? 
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A. 43. It is. 

I. 44. For how much? 

A. 44. About $40,000—I mean including interest up to this time. 

J. 45. Who was the principal and real contractor of that indebt- 
edness ? : 

A. 45. The principal part was Geo. L. Davenport. 

I. 46. What do you know, if anything, about Geo. L. Davenport, 
up to the time of the appointment of Charles E. Putnam, managing 
the business of George A.? 

A. 46. Of my own personal knowledge all that I now remember 
of his managing Geo. A.’s business was connected with my leasing 
some real estate on Brady St., on block 59; this is all I recall now. 

]. 47. What did Geo. L. do in reference to that? 
439 A. 47. He witnessed the lease and I had some conversation 
with him relative to it. 

I. 48. Do you wish to testify that you did not negotiate the entire 
terms of that lease with Geo. L. Davenport? 

A. 48. I didn’t negotiate with either of the Davenports for that 
lease ; it was a transfer; Mr. Hornby turned it over to me; the lease 
was made out in ‘my name. Hornby had made a verbal contract 
fur the lease itself and had commenced building on the lot. I ne- 
gotiated with Hornby, and when the written lease was made out it 
was made in my name. 

I. 49. Have you in your possession any receipts for rents in the 
handwriting of Geo. A. aside from his signature? 

A. 49. I have not. 

I. 50. Do you wish to be understood as testifying that you paid all 

the rent for this leased ground directly to Geo. A. and in the 
440 absence of his father ? 
A. 50. I did not so testify. 

I. 51. Did you ever pay any rent directly to him in money in the 
absence of his father? 

A. 51. I do not recollect that I did. 

I. 52. Have you now and have you had a partner in the drug busi- 
ness by the name of John W. Ballord. 

A. 52. Ihave; he is my cousin: I would say he has been in 
partnership with me about 10 years; he was a clerk with me for so 
many years that I can’t remember when he became a partner. 

I. 538. How long has he been in the drug business with you, both 
as clerk and partner? 


(Objected to by plaintiff as immaterial, incompetent, and irrele- 
vant.) 


A. 53. About 15 years; I couldn’t tell exactly without looking at 
my books. 
I. 54. What were his opportunities during the time he was thus 
in the drug store compared to yours of seeing and hearing 
441 Geo. A. converse when in the store? 


(Same objection as to int. 53.) 
A. 54. Take the whole time through, they were about the same. 
15—145 
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I. 55. Did you ever hear Geo. talk in a rambling or incoherent 
manner ? 

A. 55. I don’t remember of ever hearing him talk so but what, if 
I was paying attention, I could understand what he was talking 
about. I have heard him go from subject to subject, but coherent. 

I. 56. Suppose you now tell us what you mean; give us an illus- 
tration. 

A. 56. I don’t just now recollect a conversation—any personal con- 
versation—with him, only I just remember the fact. 

I. 57. Did his conversation impress you as being sensible or silly 
and foolish ? 

A. 57. Sometimes it was perfectly sensible and sometimes it wasn’t 

sensible. | 
442 I. 58. When his conversation was not sensible were you 
impressed with the belief that he was capable of transacting 
any kind of business? 

A, 5S. It was not incompatible with it. 

I. 59 IT want to know what your honest belief at that. time was 

A, 50 That if he had been rightly trained in some common use- 
ful employment that he could have made his own living if there 
had been any necessity. for it, | 

I. 60. Did you think at that time that he had been rightly trained? 

A. 60. I did not think he had been rightly trained, 

I, 61, Then, taking him as he was trained and as you found him 
and as you heard him talk, as you have stated, did you think him 
then capable of transacting any ordinary business? 

A. 61. I think he was oto of transacting some ordinary busi- 
ness. 

I. 62. Awhile ago you stated you thought if properly trained he 

could have transacted some ordinary business; after that you 
443 stated that he was not properly trained, and now you have 

stated that you believe he could still transact ordinary busi- 
ness; will you now have the kindness to reconcile your several 
answers referred to. 


(Objected to by plaintiff for the reason that the question pro- 
pounded to the witness does not state correctly what he has pre- 
viously testified to about the matter now inquired of.) 


A. 62. My first answer would be that part of the question is not 
a repetition of my answer to a previous question. I don’t compre- 
hend it sufficiently to give you an answer at present. 

I. 63. Will you take it under advisement and answer it hereafter? 

A. 63. I will. 

I. 64. Did you ever see George A. Davenport try to do any work 

in figures, such as adding, subtracting, or multiplying? 
444 A. 64. I do not remember that I have. 
I. 65. Did you ever talk with him on the subject of promis- 

sory notes? If so, when and where. 

A, 65. I do not remember that I have. 

I, 66. Did you ever hear him talk about the conditions and obli- 
gations of a promissory note? 
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A. 66. I do not remember that I have. 

I. 67. I think I asked you awhile ago if you’ ever heard Geo. A. 
talk about any business matters, and you mentioned the fact of his 
giving you notice not to pay Putnam any more money. Was that 
the only business that you ever heard him talk about? 

A. 67. I mentioned at the same time that he came to the bank 
with his father and spoke to the members of the board present that 
he was going to help his father—something to that effect. 

I. 68. Are those the only times you ever heard him talk business? 

A. 68. So far as I remember, without you would call it 
445 talking of business when he spoke to me or told me or told 
parties in the store that he would make payments or payment 

when he had collected his money. 

I. 69. Now, you have testified that you have heard Geo. A. at 
times talk at random; you have heard him at times when his talk 
wasn’t sensible, and you have never talked with him on the subject 
of promissory notes or their terms or obligations, and can only re- 
call 2 instances when you heard him speak ou what you call the 
subject of business—one was when he gave vou notice to pay no 
more money to Putnam, the other was when he said he would help 
his father; and you testified that you understood he had fits, which 
affected his mind, and you have also testified that you regarded him 
as weak-minded. Will you now please explain on what you base 
your opinion or belief that Geo. A. understood the nature and obli- 

gation of a promissory note? 7 | 
446 A. 69. One reason that when he promised to pay a bill that 
he generally paid it, although not always paid at the time 
stated ; that understanding, as I supposed he did, the obligation or 
the character of a receipt, that at our settlements he signed the re- 
ceipt; that I would not have have taken his signature if I had not 
believed that he knew the nature of it. 

I. 70. You testified awhile ago that you paid all cash rents either 
to or in the presence of his father. Were not all settlements made 
either with or in the presence of his father? 

A. 70. They were not all made in the presence of his father. 


Adjourned till 10 a. m., Oct. 7, 1880. 


_ 447 OcTOBER 7, 1880—10 a. m. 


Examination proceeded. 
All parties present. 


I. 71. What settlement of any kind did you ever make personally 
with Geo. A. Davenport? 

A. 71. All that I now remember were connected with my paying 
rent to him. 

I. 72. Was his father present. 

A. 72. In 1 or 2 instances, perhaps more. I don’t recollect about 
that. 

I. 73. Did you ever pay any cash rent to George in the absence of 
his father? 
A. 73. [ don’t recollect that I did. 
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I. 74. Do you wish to be understood as testifving that you made 
settlements for rent with Geo. A. in the absence of his father? 

A. 74. I do. 

I. 75. Now, explain what you mean by settlements. What was 
done? 

A. 75. I gave him an itemized bill of his accounts and he signed 
the receipt for the rent. 

I. 76. Did he take those accounts to his father before sign- 

ing? 
448 + 76. I don’t remember that he ever took the accounts to 
his father before signing the receipt for rent. 

I. 77. Will you swear that he did not’? 

A. 77. I could not swear that he did not. 

I. 78. Have you not already testified that you made out bills and 
handed them to George and that George took them to his father? 

A. 78. I have not. 

I. 79. Do you mean to say that you don’t know as a fact that he 
did take the bills to his father; did he not say that he would take 
them to his father? 

A. 79. I cannot of my own knowledge as I now remember; know 
that he took them tohis father. Asnearas I nowcan remember he 
said, “I wiil take them over.” He might have said he would take 
them to his father, but I don’t recollect that he did. 

I. 80. Who wrote the receipts that you say Geo. A. signed on these 

settlements ? 
449 A. 80. I wrote some of them, John W. Ballord wrote some 
of them, and there are some the handwriting of which I do 
not now recognize. 

I. 81. Have you any in the handwriting of Geo. A.? 

A. 81. I have not, except his signature. 

I. 82. Who directed Geo. A. to the place tosign his name? 

A. 82. I do not recollect that any one did. 

I. 83. Can you swear that any one did not. 

A. 83. I cannot. 

]. 84. Did you ever see Geo. A. cancel a revenue stamp? 

A. 84. I don’t remember that I have. 

I. 85. You have the books that contain your account with Geo. A.? 

A. 85. I have. I suppose I have. 

I. 86. Will you have the kindness to hand to the commissioner 
your books containing your account against Geo. A. that we may 
exumine them ? 

A. 86. I will. 

I. 87. How many shares of stock did Geo. A. hold in your bank ? 

A. 87. I now recollect of but three. | 
450 I. 88. You have stated that he called promptly for his div- 
idends. When a dividend was declared how were stockhold- 
ers notified ? 

A. 88. I don’t now remember. My impression is that there were 
written or printed notices sent to each one through the mail, except 
these who kuew it, the directors, ete. 
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I. 89. Do you remember as to the habits of the general stock hold- 
ers in calling for dividends ? 

A. 89. As near as I remember a good share of them were on hand 
for their dividend promptly on the day for its payment. 

I. 90. What was there about George’s calling for his dividend that 
impressed you with the idea that he called promptly and makes 
you remember it to this day ? 

A. 90. I had heard it remarked upon that he was always prompt 
to call on his dividend, which I presume is what made me remem- 

er it. | 
451 I. 91. As all other stockholders seem to have been equally 
prompt why should George’s promptness, if there had been 
ee peculiar or unusual about him, have occasioned such a re- 
mark ? 

A. 91. I did not say that all were equally prompt to call for their 
dividends. 

I. 92. Do you wish to say now that the remark which you have 
mentioned was occasioned alone by George’s promptness and with- 
out any regard to his peculiar condition ? 

A. 92. I cannot tell or do not know why the remark was made, 
more than that in the bank the employees like to have something 
to talk about; sometimes it is one thing and sometimes another. 

I. 93. You have testified, Mr. Ballord, that one reason why you 
believe Geo. A. was competent te transact business or had knowl- 
edge of business was because he called promptly for his dividends. 

Now, do you, within your own knowledge, know that he did 
452 = so call? 

A. 93. I saw him there early one morning, and the remark 
was made that George was after his dividend, or something to that 
effect. 

, a“ Was that the only time that you saw him after a divi- 
end ? 

A. 94. This is the only time of which I have a distinct recollec- 
tion. 

I. 95. Was this before or after banking hours that you knew him 
to call ? 

A. 95. It was after the bank had opened in the morning. 

I. 96. Do you know of others coming that morning ? 

A. 96. Of my own knowledge, I do not, unless it was myself. In 
all probability I got mine and went out. At that time I was only 
a director, and I was not in the habit of spending much time in the 
bank, except during the meetings of the directors. 

I. 97. Now, as you and George had both called on the same mis- 

sion, what could there have been in the mere fact of calling 
453 on the part of George that should have impressed itself upon 
your mind ? 

A. 97. I don’t know that I can tell, Some things [can remember 
and some things I can’t, just like anyone else. I don’t know that I 
can tell more than that a remark was made that George was on 
ery * for his dividend, or something to that effect, 

I, When was it that this call you have mentioned was made? 
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A. 98. I cannot give the exact date, more than that it was quite a 
number of years ago; I should say 7 or 8 years ago. 

I. 99. Did you ever see a dividend actually paid to him ? 

A. 99. I don’t remember that I have; still, I might have. 

I. 100. Is it not a fact that block 59 is pretiy thoroughly built up 
with business houses for which tenants have paid rentals ? 

A. 100. I should say yes. 

I.101. And has not that been the case for the last 12 or 15 

years? 
454 A. 101. I don’t recollect the exact number of years; yes. 
I. 102. I wish you would give us an estimate of the annual 

rentals received from block 59 for the last 12 years. I will be satis- 
fied with an estimate for the first 5 years, if you please. 


(Objected to by plaintiff as incompetent, immaterial, and irrele- 
vant.) 


A. 102. Ihave no data to go upon. My memory don’t serve me 
as to what it was. Iam not capable of making an estimate. I 
paid him $250 a year for 21 feet and a fraction. 

I. 103. You may now state if Geo. A. Davenport, to your knowl- 
edge, ever kept a deposit account in your bank. 

A. 103. I do not know that he did, to my own knowledge. 
455 I, 104. Was a check drawed upon your bank or upon any 
other bank signed by Geo. A. ever received at your bank, to 

your knowledge ? 

A. 104, Not to my knowledge. 

I. 105. When was Geo. L. Davenport first regarded as financially 
unsound by your bank or board of directors? 


oie ap to by plaintiff as incompetent, irrelevant, and immate- 
rial and not proper cross-examination, no question relating to that 
matter having been put to the witness upon his direct examination.) 


A. 105. I do not remember. 

I. 106. When did he cease to be president of the bank? 

A. 106. I couldn’t answer the question now; I think it was in 
May, 1875. 

I. 107. Was not the entire indebtedness, aside from interest, which 

your bank holds against Geo. L. and Geo. A. Davenport con- 

456 _ tracted prior to May, 1875? 
A. 107. That is a question I couldn’t answer without going 
to the books. I will look at the books and answer at another time. 

I. 108. Do not the rules of your bank, and did they not prior to 
1875, require all borrowers to furnish an endorser ? 

A. 108. It is understood that there is such a rule; whether written 
down or not I couldn’t say—endorser or collateral security. 

I. 109. Is it not a fact that in cases where the maker of a note is 
regarded as perfectly solvent and good that but little attention is 
paid to the endorser and that he is required more in formal com- 
pliance with the rules than as a matter of security ? 


gaa to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


li 
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457 A. 109. We sometimes discount notes where the maker is 
regarded as perfectly sound without paying much attention 
to the endorser. 

I. 110. You will prepare yourself as well as you can between this 
ahd the time we converse again to answer this question: How old 
is the bulk of the indebtedness you now hold against Geo. L. and 
Geo. A. Davenport? If it should be made up by accumulated in- 
terest you need not noé pay any attention to that, but ascertain 
simply the age of the principal. 


(Question objected to by pl’ff as incompetent, irrelevant, and im- 
material, and the duty sought to be imposed upon the witness objected 
to by plaintiff as imposing upon the witness a labor which it is not 
shown he is competent to fulfill and which he himself says he is not 
competent to fulfill.) 


Defendant reserves the right to recall the witness for further cross- 
examination. 


458 Adjourned till 2 p. m., Oct. 7, 1880. 
(S’e’d) E. S. BALLORD. 


Subscribed and sworn to before me this 9th day of October, A. D 


1880. 
[SEAL] (Signed) C. H. CLEMMER, 
Notary Public, Scott County, Jowa, 


Mr. Ballord, in signing his deposition, offers an answer to int. 110, 
as follows: 
A. 110. Iam not familiar with the books of the bank and am not 
a book-keeper and not competent to make up or give the statement 
asked for. 
(S’g’d) C. H. CLEMMER. 


459 OcTOBER 12, 1880—2 p. m. 
Examination proceeded ; all parties present. 


E. S. Ballord produces the books of his firm in compitiance with 
the call of defendants’ attorneys. 


I. 111. For the purpose of showing the character of Geo. As’. pur- 
chases, we will ask you to turn to certain pages on your day book, 
and as the ledger which we now have before us seems to commence 
in April, 1871, we will ask you to turn to the first page of your day 
book containing any charges against Geo. A. and recite what they 
are. 

A.111. The first charges, as appear in the ledger, appear on page 
81, and are as follows: : : 


SERRE: CARD: 5. iow gine ctnmedcaen cactiniaenennean igen 
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Nex-, page 83. 


Biabnmet es Cane ios. oi ink nce wce cnn sncenencces 75 
IED stinctoissssossicisct-eniccninccsnionis Lnceaeigpinins'e- neal cieniscng eran eN 35 
Next, page 84. 

SD ia eiinin eis ccccdiiiiectioncciewencsnee view 10 
Next, page 85. 

May 12. Soda-water tickets. .......-.---.-+-- --..--------- 1 00 
IN inchs sis tsps sisi ead naa iliperds Sabinbhician Snir 1 00 
Next, page 86. 

SIO sts: ilies cn cle hie gas ta ick NU i ego 75 
I CII iiss sais eins il lla aint tl bia es eine mai 85 
Page 87 
I ici ices tices aie. Seta ilaisinieed: ingens inate 1 75 
May 27. Soda-water tickets -.----..--..-----------.----- 1 00 
RN I ain cosine: sistnainiahnshneee wii henecesibidinee wien taig 30 
Page 88 
TR I 5c avait ss ieee odie io alae rarer 75 
UN gi cs ceca ails lnisipritnmanl seinen 80 
I i: sian asc pai“ vaehtiing aligns 25 
Page 89. 

Se NE iii ais sin Aa vi ice iach Soegina 85 
aa dak sala ih ch css jes alii ineenag teenies 5 
ai kinky a pei al se beige enc gla 20 
Fluid extract Buchu, 1 pound_...-..-------------------- 3 00 
Savage’s ursani (a preparation for the hair) --------------- 1 00 
I il li ula niig eine napintas plein 1 00 

Page 91 
NNER ksi len: ee ns die a-ecle eNlieoieai 20 
STNG nichts hb cae si scien tintin aio end ilhints 10 
Page 92. 
SU DN CD icici nice eeiticiinn ow iqueaduie 35 
461 The items which I have mentioned run from April 24, 


1871, to July 3, 1871, inclusive. 


I. 112. You may state if at the end of that time you had a settle- 
ment of his account. 

A. 112. I had a settlement at about that time. 

I. 113. Was not George L.’s account transferred at that settlement 
to Geo. A.’s? 

A. 113. It so appears. 

I. 114. You may state how much of the account on that settle- 
ment was Geo. A.’s and how much Geo. L.’s, as shown by your book. 

A. 144. $17.95 was Geo. A.’s; $43.55 was Geo. L.’s. 

I. 115. For the purpose of seeing further as to the character of 


Geo. A.’s purchase you may commence at the date of the last settle-. 


ment above and run down to the time of another settlement. 


CNR td nite r counts pes 
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Page 94. 


462 ‘Twine (for net)... --.-..-----. ---- swmnniemneioaniaa — «90 
I WR ioc. tiktin ca secminennnsiiniaigae 1 00 
Fosgate cordial & medicine for the bowel complaint -...---- 40 
IE ind: -w, cc-nesusstiak tao seen gich sa easnl ens aiiatatontealeioimapeaaade linia 20 
Beer tickets (root)...... .......... .-...... cnn ueiailiaiis 1 00 
Page 95. 
ID in: n iss esa alae tne til ag sib: lpi ~- 2&0 
CROOAG OF RRRRNONER ain ois cine siti Sei oe deed cum anon 30 
I CG in cniditinnn disishins coms nimi menlien 1 00 
Ayre’s sarsaparilla _-------_-....-. -- epee aeepernerrs ee 1 00 
Brown’- extract jamaica ginger ---.---- -..--- ntnigpeisnnanieiieiaials 50 
Page 96. 
II isco se onesie sein piesa oie tiaeeign eo ses gical aa aiaaale 15 
I otc: seit sive enissincnbiidinishe sa ctinigea ila paniainitee aoa a 15 
Os (OOP CRW OP ORETE) oo. msn cenit ima nese em an seeecn aaa 10 
kL ee Ny HR TNE FE NON MSDE i Fi. 10 
NIE sain aicicensseaisthnlcintn mses wim Cutie aqainann memepiieamiina 2 50 
Fluid extract buchu, 1 pound ~-_--.------.-------.----.- 3 00 
Page 97 
IE II cine: cies: 0b: sismensqs anleclanamaienn minisiniansaainid <eiibaaiige eee 35 
SE ID ceric: ncvnitinclmaiginniitianintaiiiin animale 50 
SPONPS - 2-2 2 wns 2 one ws on oon ne oe een nee 25 
See OE MIRIGIE.. .. 0c ccicwnniocins concceeupeennne 30 
BIN III i cits siecnstns: ei nsian shan cnastasds ened aeeelaaiaiahaaegieenaananeae 15 
Page 98. 
NI TE OU asian cas tines is deren sete ine: snk ale serials 35 
CED BEI cctais ncwialdistditniionwnieeeimmiiiananls " 70 
> I iisaiidas ctaviniinciaintiings amin inieemamanialal sai 25 
OID OE IE a. ones in cies scien eerie isn iapliilaa 50 
TE sic iacninntidiencieiegih: sacenisiiag: eictnies sibabtahalicaiatinusitciaiiniin shenaiehnbniaiaiganaianiaianaal . Jd 
Page 99. 
tins OE GPONES..n. 2.2.0. 2. ccnnnninncacnennnnonedotnwe 30 
Thermometer -...--- -- REA AURORE ORES FRC ee Bb: BRR NK 2 00 
III i. issn sesmlcuiin i seleiccnsaasetel il snd sic accecalindieteisaniubaigiiaaaad 1 35 
LEE ALADDIN EGR OR TH na 1 25 
i mpeepe 44,006 & bottle... «2... 20. 2 ene een 75 
| ri 100. 
I I in ics nctsth Soimiinhsongica a se med ler sneovanrunaensatiaeacee laste 1 35 
r Alcohol & essence of Od atamnbiin saianian emeinaaie 80 
; Mustin-lunther wallet 2.566 aosinn ces chk nn dnc snes 2 50 


I iii sis scenic nesta ak Wen ds dine tchbhaian diibiodalamain 30 
1 pint elixir dandelyon & bottle -------- ---.---- ---- ---- 85 
16—145 
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Extract of ginger 
Looking-glass (hand) 


1 bottle liniment 
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Page 108. 


hb wair ghaded epestacios «... ........................-..- 
DD hind Ate b wend daniel tenan wales weine 


Recipe, 


RII critter emi maiieine aisle nen caienn seine ts aeinabiin 


SI III niiiaits ialanenintnbeiis: ch eipntin en skeen mm Sine eenie 
Fe  iiietite nich cemtinnewemnd ORE nenamne emenen 

I a icin sins wine erin eich mente: sem ines wie tna enimanen anaes 
Ne REI is sis inena toni sevens inna vita 


EEE SEAT OTE Ee OO ATO aE ON 
a cai ca ain enlalininlelabiaien 


ERLE LD CT TT TE OR RET TT 


Sponge 


NN circ stein Seine stiseee See ke Comme 


ci caiis sib aectivis mcuriiects 5: site Rendpenp asia aisane’-enbaptiniaimara Rien 


icine iii tinsel: lain emp bees Milenio 
i ace ants ei einen dicehsectginaabaeient 
a a, ssn tne’ in: inland jada wb een 
SITE Ir MUIID ono ee ccm me cw snesewnces omnes 
nN a i ci nc nscale cmon deine: soethnsapnn enipe hintiahie 


Cloverine is a purified nap-tha perfumed, used for taking 
out grease spots, washing gloves, ete. 


Page 110. 
EIN EIN Ne ORE 
RE CUNO ccricestcinicn cree eismneese:exsuitsiniowe ivrerecnhierka dh eenne eschiniy neste 

Page 111. 

Ivory handle glazier’s diamond ......-.---.-----..-..---- 

Se II, tins witcha nseniaienstaineebein teste me: maine wmiacneie 
Page 112 

CRN OE CRITE ncn nwcmecwecen succceus en cone 

SII Slide shi niscanadiebnsiinmcnnliiiesniins <sniecenenen: slaimemeneeieidebennints 

Page 1138 
1 pound fluid extract buchu ...... 22-22-22 ---- eee eee 
BN linia inl aiinpatbimniniiatia eniantiertstatbininan Genii waht deemneeients enmmeniien 
EEE Sa  yee eee 

Page 114. 
$ pound fluid extract buchu and bottle ........---2...2..- 


$ pint ammonia, bottle and sponge ..-.-.. ---.---. --.---.. 


Tee ii 


Tere 
a 
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Page 115. 
1 pound fluid extract buchu ---~------------+..---------- 3 00 
EE in nsianninst, cnimnsisvain wen wain wmewhin mmeuninete: simian 25 
Tripoli soap._....-..-----~.-- sna es semen apcnina tala wieaniin 15 
Page 116 
ORSON, GE, Ge nes cde seve min mepeenee snp 2 05 
IID -ctstonk sins, sin sine weno mabsiinintiannsinn tinietean annem 1 00 
TE 75 
BE CID oc cncrncticimmin wmitinaniiiiematiinivennnensaaiasapieanemaiaiaia 20 
FIED cena emer cece wntesstin. ss menleiowe eiieenwizninsdnianiien ts cul iguainineGeeies 25 
Beas 117. 
1 pound fluid extract buchu ~--~-----.---~--~----~-. ---- 3 00 
BI CRI a cist cmeinih amie o anigias wee ieanienaammniiae 1 00 
BIN TE DORE itn hecida cnn ndee wane anamieuecbe . 85 
IG PONE cits cme ttiiinit’ chime em anni anaiaadlilian 75 
NN SP CE icity oi nina eninge ciaimnie 30 
IIE cicisiniin. cinerea niin aedin asia ni reian saminimaniinaiana 50 
We had another settlement here about January 1. 
466 I. 116. You may state what was Geo. A’s account at that 
time and what was Geo. L.’s, and was not Geo. L.’s carried to 


Geo. A.’s? 
A. 116. Geo. A.’s account was $73.45 ; Geo. L.’s account was $95.75 ; 
Geo. L.’s account was transferred to Geo. A.’s account and applied on 


the rent. 
I. 117. You may now resume your pages and items of Geo. A.’s 


account. 


Page 118. 

Cees itt B WOR son cnn vtismedt ite odenveetaak nee $ 65 
TID cnn monn cnninnnainmn aint eile 75 
Page 119 
1 pound fluid extract buchu ~.--.----------- .----------- 3 00 
Page 120 
1 pound fluid extract buchu--.---. ---.----------~------- 3 00 
Recipe ...... ~.-. ----~----- ----~- + saat women escolar 75 
Citrate & pills... -----.---. ~ nite ete tin seinen dnacisealeiliitith 40 

Page 121 | 
Recipe & glycerine -.--- ei ten asta aieasiahminmceneneennceateiattaibiia 1 30 
Oil of rosemary & bottle... .... -----+--- .-..------------ 15 
Bicarbonate potash ...--. ---- ...---...--.---------. ++. 10 
Page 122. 
1 box of GGG cc cen wee ensnen once enn vees cotmentennits 8S 25 
Guisott’s sa-saparilla...-.- .-----~--------- ------ - 100 
407 Citrate of magnesia~........---.-.---------------- SO 
Page 123 
Bete Ma sitels 6cncncnccncennn die cnnenecoenamannnabidhs 20 
Citrate of magnesia.... ...... .....~ .... 220 enn nensne - 


Cou rt-plaster ila i: enna eons sn ieofnmtasn toni een 
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Recipe (double) & bottles .-.-.----. .-------.--- --------- 2 

NINN Sia ila ek ss ce ci iis celts aig laa 

INNO sss ints “endl Au clin sels TOSS 

a I sien scsi ssbb nncas hacia iinet talento 
Page 125. 

ND iirc iinhiies tami iin ninenina en owmniow given apinlaeiginn 1 


1 pound fluid extract buchu ---~---.----------------.--. 3 
Se Te a winnie ies a ktinn een ini bile 


Citrate of magnesia ..-..----..-..------------ cnieTeilacapile tae 30 
Page 126. 

Recipe renewed. ...... .....-.--- .... -.- <n cs jacana els 1 10 

NS aise Sinan et scr itn tides “iano taints mics ils tals 90 

Ee iin cok Kier nee or bes sen eheeeonenne Saw 

3-gallon demijohn .-----.----.-------- RP NOT APOE ME RE EER FT 1 50 
Page 128. 

Nik ceitinesciines Wiens vicina enlanig pind tiatnmnienceisiennenin iin etaeniiteaineiiene 75 

SEE GN iia dedi mcticnacmbecrnnan bs ews take abies 2 00 

RV Otey ONE OE BU oo. nn nici ccc cewcwone ss cue 1 20 
Page 129. 

PORNO ORIN ini. inn pen ceninnnicic wine sane dcensencer 20 

Ny NII seis: conosncicneninticetnien wen 'phan in ta as ctenins @ senrinan: iliac 30 

468 Page 130. 

I icin tai antic scans indie ita es Rssetinn gst teense schies 8 25 
Blacking brush----- ihn Athena tiie innNtL anna mM 40 
1 a heen nliniinin ete 20 

: Page 131. 
MIO. bcc s cece tienes awneew esewes coeeneuneecene 30 
Page 132. 

PE CEE, cit innecnniann nd endnetntenetowedememe 8 25 
er A 
Page 137. 

NE TINE oiisicn cp inncindininninedonmnn ne anvawewnen 35 
OG riche CORE ROOMS RES eRe se ee hnee 25 
SO TNE ini nnd coin no ince secces onns ancnesnmes 2 20 
Soda water tickets ---------- ----------..--------.------- 1 00 
Page 1389 
Oil of rosemary & bottle... -----------2 2 25 
Page 140. 

EEE ee ea 35 
SS ON TE eT Re er 1 00 
Page 141. 

Blacking brush ._--------.----- alibi wor ecacersionemaniainin tenpliiainets 7 
SSE TA Oy a TS 90 


dealin tsinmnnetinine winsin maipenew wens pthnrsi tins tania 


— 


Nervine and bone liniment --___~ -..--._-_-- “sitiiisiiniakath iS Stars sale 


eter OF Rast: & WOW occa acne snes wcoennionncssoudancwid 1 25 
Cetin OF ANON ain nis cronies cone ewes wicinewenmiii 30 
469 This brings us toanother settlement,and the amount 
is charged to my individual account as between myself 
and partner. 
Page 144. 
IE ie cist msnine ijasnnitieiliasiinin eran aimannienmnenint acpiein malin ~ $1 5 
4 pound fluid extract buchu and bottle -.---.------.----- . 1 60 
BS COG. 6 ethiniin wricims neath uilali aie a ereinamtiintin sini dai 15 
Page 145. 
NIE ice cect wins cs sain ashi iti easelaesiarinatiann seenitasintane aida 10 
, Page 146 
AINE Oi Cia itso no nicer ences snsiienieittpiinshirinicetivtn deiersicnicsisteeah ileal 55 
Spirits nitre & bottle .......-....---...-.....---........ 40 
ee TUN UNITIIINOINN ini axenic siencncneiintn' sibling 40 
I ns csc wins werent li thalamic nent titaione milla 35 
PE TON cccescesesesiets- <comenssi nese certainties lb ‘4 20 
Page 147. 
Sa III ceca cosets ichatininabaneinsinninnae cbcanaapirinites toes alanine _ 100 
I a itisitne cciiennentneih bicletithis maine uieinmmemeitinitaiinitdn 30 
Page 150. 
SOND ise ia is cis Wales sales aces aii NMC la i isin nila is ills sal : 30 
Page 151. 
S POOR. BOO onan cccnncnascscneensows cacessccwsns scans 1 40 
Page 152 
Ie NN its ncn iin a 5 tite Sinssi hea eal nla hii nails etiis w mdiaccath 1 05 
Page 153 

SFO BOBRG ones wcenccccacsacas tliat ns Ren ind nll 1 25 
Page 154. 

I: seis. sn-cniinesstniete opin niihyi ani: wiaibligeiidliaiaininenaineeminn winichicesce ainsi 3 00 

BEI exesrecrnsnmninin ntsininininntinfimamminanacimennaniaaedl 1 30 

ST is tees nian nage hacen iatichalsebibiimeaaneadeeane 10 

Sm TNE I cece scan ent cits sactieanemnenr aie piiniabeiada 75 
Page 155 

IE tccernnindin scene eipnnienannninmenn samhipaieeial 10 

SEE nnphisacinny seritarie nik ninenik witinieeianainiet siemananmaiesipennnientieimiinaiaidanan 3 00 
Page 157. _ 

I shichanee sreneve eetentnennseancinnmseniiahgagi alain nine timnncinmnciigiliaiaib 20 

SI caistensinveiin tisaiinig, siete Cininiin sanelaiiineaiitaitett aia einicnmnianaiiii 1 30 

ene a II I cect: rents tities ini illnesses ees ins lbibiil 45 
Page 159 

cnn ewn sceabeonbninn nino aeiilii 15 
Page 161. 


ES ee TEN I 
TE TR RE 
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Page 162. 
POTS GRRE 66 one on en renee cicenennscnwemcons - 1 00 
I IR isn t-civeients nienemmnnen teen shin emrine een ianecieniniineciiiimpestatilei 1 15 
Ee en ee er 25 
Prank oth & WRG WAE 2... 2.1ne connccwe cocccnescousnes< 70 
Page 163 
I en cisicntccsin nissan linen: satin debs saisrincte tataialampileiatin 1 50 
HN NIN ia hcu siete i's liana aadecasat ine 1 60 
Cologne & fancy bottle .. .. .... .--.-.-...-.............- 4 50 
OI Sitesi tiene eniscrinstitttiarsetiaiminios asipdiniaenntiibilaia bina 90 
471 Page 164. 
I isis aciaritese see casings ele cn nan Haalieigarin tine 30 
Sa IINNO I i cscnsnis wseni: nciita:serhin saee sipaiaariel 1 60 
Be I sine tainitin sincinne emeniininr ingen wleldiiiinmiatencme wigan te 1 00 
Geo. A.’s account at that time was $38.05, and Geo. L.’s car- 
ried to his, $89.70, about January 1, 1873. 
; Page 165. 
Spirits camphor & bottle -..--..--.--.---------- --..----- 30 
8 EEE SORTER OTS RON Hee ae ee 8 25 
ESSE SEE ee ee op 10 
Page 166. 

Court-plaster..... ...--......... hie Ddeonsietbitdinetinnimnintoteasintiniiebriiie 05 
SII ictal asinbehc tiie iaaasinianeas tne nalnliaigninenmeneitsihm wrmieen deine 3 
Page 167 
aia ca cibearepialiai alate deh tite wesaice eentner ieee 1 00 
SUNN rn I i sce Sa lestblMiggtib ecient edie Cini: emma mints 30 
Shoe-brush & blacking_--------------- ..---------------- 1 20 
Page 168 
ciliata nin Sdibpetean male ete ap er eens cain teigni 25 
Page 169 
I ainsi nll clinica A tins nin ln ns sept 1 00 
III, cntnidig alin sane ecen ni ecealenink went Ssninhnean Wein tarnne 60 
I i ahs a ctetin sarsi sis erhlianenincinvthcagenaiah iadedaceaiain en aleniais mnaelioes 1 50 

I ciniiceicsi esensaini esses achat \ene titan: isnt tae 20 
472 Page 170. 

RN II wiichciciesasc niger Dekihe ancien iihaitinind a esubine aancess 25 
IN I sii lai i itl cont'd Sit 6 Ws Ss 25 
SENN WRENN ck erin crcebnin ame vninaume nace won 1 00 


NE Te I oii ekciccndninermnnnemancenweeewe 


-——"Ses 2 OO OP SS 2 Oe Fees eB 2 ee werwew Oe ew Beers @Oe ese eee es @ & & = wo w 
Tews err ee eee ese S88 SO ewe OCT weer esw ew ew we OBS e828 SF ewewrwest’ @ SF ewe Oe es ss @ =o == = 


VST ewe ewer eeeswe as Ft OO Se ewd SO SFB Oe Sew ewe ewes ws ow — -= 


e 


e™ 


ets CI __.,.....assincsnmhieitie lentil leaden iia idegieatanai alate 
SN a < 
NE cies ssunietitlp siiesumsiieseeiaeiitsaainaiisiniaentats uhied: enuitaiapemiettineiaticeiaaa a 


I oc cannice wnccions esenins: soeamaiaiaah deal ilinibie inten: ennbalamiauanincaaiaas 
III -siccrssn-cxsevies:snniye theiieaiaiaieinadiblldiibaibiishhiitaliaian pepidiainaiccwiioans wanainabiidl 
DI inne tit: nisessaieerreeiviesaasianatiisiosteuirmnen wins eectameinn siasnn viibiali cating Ste 
IIR, acs cceissecin:trsivinsenntn: Seiad tnine eee siaasanii shapeinicslaliabeseaiashatedepuiiiiaaihisadh 


Benzine & sponge ---.-- ght te ilainehe seeehcaaynanieen nina taiiid dims 
hee GO OTIS on cc ecins cennn scien sewn noms cniniey 
ID wires. masgh.cminianakonionsw set sie dias ge bape iia ai 
BOONE icine suse ohne sensi eeeicani bane: na; Wilhiandaonnionin ccabsiigkdbiaaaiet iin 


Page 176. 

ID esse caer sa ill aid its ita beatae 
473 Page 177. 

Medicine & court-plaster.-_:......-----------.---- 
OIL ac ncies pimccinciaendnes ign pamnamipadeie 
SID ical staciticeae in ednteieilih he irik tenien wiini etait iehiiticls ndings 
A I one snnirenteiciniienenin-esh on ceiusecenels inti: edinipnsceaentinaiineatiiiiiicicaeabiaiaiainie 
Mustang liniment---~-~~-~ ...........-.....-.....- pine omit 
Ne Cicer acnnnniitintiitnnnnmananecemniiaiibin 


Page 178. 
INNIS is sechctacina ebaebinitisecideaienritlgrieiiinssnh ce atien ettcenein: webienacoudcaiasaiaie 
Sponge, 75; magic bottle, 25 ---.--.--.-----------.------ 
I Gr Ci iia desc iss cicsipemienctbmnnsn @nimnmgatasaminn 
Liniment, ete. ...-....---. --.-.- ankle sp iiaseeebodabiniiniicamalaidiniall 
SU i iiseiscniciitceieliennieiitiseatainbabibianninietenbiioe standin aii 


NN IIE sc see isin tisha se pnts asta sessed aks 
i icin Ses Na nce aM aR 
i lt ee 
EL nC ORT Oe UN RR ee RETR ee REE 
BN I iii taints icin ic snc ini helced Actas Taal 
NN MNIDD iscsi ht ssh. pss 
SSL NS ee ED OL CT MI ae moa ae ELE SRT NEN Ey YT 
Page 180. 

NS a ne PN ICI ham NRT A Re RE A a 

Nerve mixture --_.--.---. RRR MTT GUT eNO re 
ESE oe a O as e OaE a MeneeirL aIE ETE eRe eY Tee 

BN a cick mnesitninmiendicneninentnsistion imappplansaiaendidaniinian 
LLL LLL LEM LITA NE OE AT OTT EO A 
NS REELED ALAR ORE ETE, FON 
ESL LLL LESS EL EIT L A LLC LOE LEON LEN NS ES 
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a en a lal ines 40 
SE RE ONT ETE RTE REN OT ET TER Ee ee 20 
EEL TER LOE LT TER TTT Te te 35 
a lila a eli in alia palinbigliln 1 10 
Ee UTED is cnicditincs wows cnn teemnnenn 20 


SET TIT TE EN RT TT FT 20 
INI ieee ea nde then ebeiigniieantlaahali 60 
ART Ie ee eR Se OT ee Ue a ee 30 


~=oeme Ce eee wese ee ewe eS OO OS Owe SO SOS OPQ SO See SO ee ew ese wee’ = = 


a ania sen tne eases ranean 25 
I secu aieapmensiitalipiel unoaaianionnialen 1 00 
Page 183 : 
NO sy inka en sagen ei etlbvinnabns wsntenns agin armticemmeninabianitien 1 75 
Sa cael eas tin dr ins tntnites onsen: enone apna 10 
nT TEs cnn nl: tive ene entan tenes tn abeesae 25 
Matches & nervine--..-~-. ~-..-- ali iaeneiaieioea inna aieianteine mine 60 
ENS SED SE  E ee RR eeTE 20 
Geo. A.’s account at this time was $52.40; Geo. L.’s 
475  accountcarried to his, $82.10. 
Page 184. ? 
COERORNG BUNNIO on cnc cceeconcamecnwsuss wanadialela 75 | 
ih nh captain lta 30 
I Sieh i sac sens ste ini wae hah tio 10 
ii canines ine sane 20 
iinet sin tinenl nccsidntn -wibbeneauhins ie eneiben shihiasitaaels . 25 
|” ERE ERY EER Ne Oe 10 r 
ea ne las lin hii snail inponaeabanlaliadi 2 25 
I a is aia sites niihiasanen sn 1 00 
Page 185. 
I lia sasha ulissiblahdlnisial mahuunlialae 25 
i a et iale ailia ssiciastoileci 1 25 
Nervine._-.---- - inciiieak iain lanshadnitgisa- deena 20 | 
| ELITE LN OE PRN PRC EATON 50 ' 
Oe IO iin ineninde one oecewncneenes eens secs 1 00 
Nervine and ginger___.-_..-.---..-.--.----- i snisiblinecaliniitl 60 
Page 186. 
CG slits Sinisa ctins sees nace taedeeec esc sly ik aia 20 
RISERS SRSA DRE eo a POI S EEE Ba ee ee eR eon 30 
NINN siskiechleindaceehiniicaen: ies ea ota ers: sito nisl 1 25 
Page 187. 
peer MFGN... ...0. so tkn ical ii naieciacaan bilan 90 
OREN SOPUING . 6k ook nk eee ecw 30 
Razor strop & nervine-_--.---------------------- ani snsiede 80 


i a i 25 
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Sweet oil and nervine__-_-~ .-..-. -----._______-__.. alae 35 
IID sins aeons Sah scence ei tse ai taeda dba 1 25 

GPO PU Oink sc ninntenciivnnsisinimicncsmaanaaen 20 

- Benzine @& nervine.. .... ....-.---~- ~~ 2 35 


I OI sacs scenic entiation tahaiitt reine ciaiceaiaadallanalll 25 
PUTIN aici aceasta: iid ia a aaa ee 20 


rd 
= 
02 
© 
oD 
9 


Page 189 
ING :iniciecinin: q-niciniinniin sataihin witiip uiujubiinsiniinin Debbie 20 
ERS OCR ince: knnince crcnnnidintintnmmnnwmeiialamini 30 
} Page 190. 
I TUNTI .sesnsdaiinhddto emtahnnimieibaaahada annealed 35 
EE 0. GOED seis ncceccinnnnncnescnaman seeiele 50 
IIE TRIIIIID :cncscimio:incitne mciinvn, ominie-eiiminenehaieannaiincailianl 1 50 
| SER ee aE NT ne Cee rs Te 25 
SE Cis cnrcniinsns: wicininn mciusennieh ainataiinininenicniiih waa 1 00 
II i sneiniican sens iin eestor nicole digahiee aes caine 20 
! LAA CS 2 00 
We Oe A. nc i nein cunnccansnavcsaciansesicinaenn 1 00 
UII.» stu: stiancincavieh cats ions lin ileal eae aia aed 20 
, RI I siesta eons snes nienmeiosieheencaiets heiaaaaek wiesiimeinbniniiiaa 75 
Y 4 MINI ssn nissan ac ia a fae ai eee 20 
» Page 191. 
Poeeription © BONG 0. .ccccien secs cncciicmuninesingins 60 
Page 192. 
NIT xian tn eedaceialiadadeaniiadassidiaiitat agin. neaadnaeaaaaann 2 25 
, Fe I iain witness atin pilates iis viene 1 00 
Oil rosemary, etc. ---.---- . scatdien suivante aaa 40 
477 Page 193. 
Wein © IB ones cccin ke dcws caevecsmennnits 60 
NN II stint iti cic sn nie tenon elie hae aioe dia 30 
SP IOI on ais cnn cc ncicene cwsmnacnmdwiielanlin 10 
} I ia sisi sane sascninsin Sasha vnteisd doepaticeeensdlia mmalaiaiaaey aaaaadalaal 50 
' DIG BOPOUIONG on 6 ns Krenn ccc nneodouncenses 50 
: Ammonia & bottle___- ..- RESCH tee ROE ET RNR ere 50 
| Page 194 
: I TN ga cinins vnhss: ss eicnnit esn ca aiinh es tne 40 
Cigars for Harry__-~----..- icelaiiaoi acelantnndine nanan 2 30 
RI eiiniiiitlinds iviiasceisiaien indicts iii cilia a tien nila alan clea andil 40 
| | RE A Aen Re! ree oe ee ERED 75 
MII isin tata hcisibadi: cenibimimabicemilieis minhinwiiininiecumumamabaldl 10 . 
. 3 Page 195. 
i SETI AO SLE OE ee 50 


Nee «erin cians maha sn avin orsehapenretatneniabe enamel 40 
eens snsnierpiniusimia ANE 30 
17—145 
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: Page 200. 
4 pound buchu & bottle --..--_.-- seaisiiaiiniibcsadielstipSiine 
EE WENO ccnecnnccnepienunecnan se ieiealiaia 


RN itis sins sis ins Sls is Meh wi 
ik i Wid lb in aioe inn 
Se INI sviiins comontinownntina satinwetinn 
Turpentine & bottle. .........--....--.--.. -.. 
I i OT I ss cits niancdinnii ein ives wen eneiaiaiilab cataiias tenes 


BO SPD aiden lies Se cicniien indeibcndeiinibciin usncdou eniicitee , 
TD civesitsahssnecbdidesie) taiestedlatehethinitiies tokaiaibhiaicitink ane iniiosibie a ipabibiisaiiabid 


NN a i 
SEES SES ERE SRO RNAS Sa See ee eee 
Oe ID sihiidkn ncn tdi emma ieinn ca seiwes 


Geo. A.’s account is $65.60 and Geo. L.’s account is $94.40. 


Date, January 1, 1874. 


I aise eit iishsbas te ines eo neni gees tin: sence 
Court-plaster & buchu--------------------~-+---- 
Pocket-book ....-.----~. sdk i Shih ili uachiabii 


Pe I asistencia sas ailiabid ren nti ohm 
Citrate of magnesia ..................--.......- 
UT I es cntese winiweins eee ens tiie een nomi 


IN ii sane tsetse Sih oii ii 


ND a veiisinntombbienibbliy ed mann wine 
478  Jayne’s expectorant -----.--.~---- -.----- 

iit ce Rainer neermn new weve 
Steine’s cough candy & citrate ---.-----.------- 
may reer @ meee... os one oe 
cepeeeene & O0ls ...... 2 on i oe ee 
Morril’s fluid -___- aA lian eae cgi staan 
SRS CGR eae eae Oa 
Carbonate magnesia ....-...---.--.. -.-.------- 


Page 198. 
ReINe @ DOU O..... 2 en cess come cnnnsne 
Ammonia & plaster... ......... ..............- 


1 


-— . HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 131 


Page 204. 
NIN sic ciisesieivistieteiitminsciibaibintiin antonio ase einai eo ites 1 00 
. Page 205 
PONG Eo BOEE OER nnn. ois wen dilinnmmnn onan snnnmaceienin 35 
J Page 206 
: Beonge & ammenia..... . 2. suis cmanenesnnncccmsncnenes 45 
i ES A cicadas eines nihicninas aan a 
EE iinconsoine span gists snsmenesliitninsiin wien: aie asin ineeniaccieaniatiaibial 15 
INIT sintvipien sina sisphvtnelinabseneaniibeniil sie dd atin chimnianasianieneaouaomsiaiiaaiaildii 50 
IE BODE once ce reronnd nanan sie dmamawninii 70 
OR Ing & NOT POUNIOT . - on on inno ons ween ocenewen 1 20 
Broom, cosmetic, & plaster..-.----- sihidciheinicet wiainaniehinias awilil 1 10 
. Page 208. 
| TI oi csseies cit sssaheintiis tates carnitine iin tte gs ares 90 
SE COE ise: cee eis ii Loin Santa Sdn ee 40 
ion circa ha ton nceisindinciats 50 
Magnesia & pomade--_----------.---------.--.-.- 75 
Page 209 
ne ee ee ee a 50 
SE I iditnicniint tintin saneacrnin simmanuiemandmnmiil 1 25 
a aE ae ee ne 1 50 
: | Page 210 
. OE wiiinen humnindnn wns tit niihdimenswbaienuabaalliod 20 
Puge 211 
PERE CORSE REE 66. ccicicicctntttinnncwn anwncmmaie diditine 45 
BE STR EE Cie 6 errmirennineininominncenacnininaiaaan 50 
Se DOIG on ce cenirni cence ee sirens eens enmnmien ennanidllaiabien lista nintatid 25 
| Page 212 
Bere 60 URE 2000 concne comntintnnsitininn cwmnmnnnwn nein 50 
, BERS NIACIN oi cece cnennaints ewcn anne anitiniaunieilh 10 00 
Page 213 
BPO pn same cnn cnn manmion simmmemmetesse a meen aiihieti 1 30 
eS PONIES enine canine scdnnn eacinwe tneninemenminti 75 
Cough mixture & citrate....--..-----_-----........--..- 80 
ID sciacnice een eres cima wines wate wacenin amebiasis wie eats imental 25 
IE ieee cccrnnntene ctor timtinh wines bakes edie ninmaniaata 2 10 
Sponge & plaster ------ .--- -----------. -------- -------- 60 
SEES ROR ecccce si icien ntact ertinies wmnenes wiiahinichs sath wean 55 
Page 216. 
Shaving soap & sponge... .... 2. 2... 2200 soc ncncens cncesnun 50 
ID DO ci cicenitenainianins cigaiesiaiinis tie aiqpitirna acmiiieiaiaiaeit 1 20 
Page 217 


ac 
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Page 219. 
I iiss seis ll tenance sehen tees 
I septate esses? secant sal giabnaniiaeniinnk inline 
eee SN: UNIIIIIOD cies xin Rin sienna tie-in dace 
I, elisa ithe mse ashicin cchiel a sencnininties idigninigs- wniiaaninibachh napa 
Buchu & court-plaster..------------------- a ipa abbas 


cca tenet spc: esis cincinnati ignisinbepiaiienes 
IN site sas irs rssinvcninaianasioncesin ovsieaess sees rialobis Silbgtaai tn 


Chamois & razor strup -----.----------.-- iiiinidailiaide pinildiasbina 
SE IID iit ainsi il cnt’ ei el en. salewimin guiehinn mins eediablewienal 
ee na ea I 
Bl OG osc ia eihis Saieis eens come cone amtin mania miesio me 


’ Page 222. 
Thermometer —_-.--.-.---- ee LEE Ce ae PEON aR TI mee S 


Geo. L.’s account is $90.40; carried to Geo. A.’s. Geo. A.’s is 
$49.55. 
482 Page 222. 
Sweet oil & turpentine___----..--- ....2.------ ee 
B FOCI... nnn nn + saith oe eiseeelimse mieten mitin ease tin wenn 


ROD erica i eieminnngy eee ne eeawenimnstomminineeanenen mere meine meminitin mine 
Chhevaliiers life for bair._...~ ~..... ec eee ccc 


I ION hiss ik ahcap niente gph ad sin ncn ett: ani 
Page 224. 

Chamois & blacking -.-.--------- initial 

I i eke ahi lan sch ns wideband nie hace Riiiiepsbcibionibaaiay 


INI IT oii carne cine amen ne etinninameemm miami 
Sweet oil & ammonia & wax-_-----_-__-_-___- -__ SS eOa i 


I siahinies eubansieimins naideieubnaaaibanacaia aia 


NE I icine este: este ceee er eip thet ee aecnite mae min cone meinen mente 
Baie brash, 250; comb, 30 ... 0. ce. coe ces cee 


Salve, sponge, & lead pencil ------.--.-----.-------.---.- 
8: a aaa 
Sponge & court-plaster --------.---------------------~.- 
2 sponge-holders-.-.-~-~---- mniihiessiiauinaidiaidn ncdoiiinia ak intelli . 
Sponge ..-... -.--------- Riek eee ine ep ite mee etn tnee ebiliin  totainw niki 


Medicine & recipe.__-_-..--..........-...-..... sian ii 
Bulomuric acid @ bottle ...... .... 22. 2 2s nee eee ck 
Pie, 20s eemIVER, BO on. 5 nnn on ccc we ese cnawatin ‘ 


1 00 


ik .q 
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Thompson’- humor bitters_----------.------------ 
483 Bottle & medicine spoon--~.---.-------------.----- 


NI cscs espn ao, wenn aah tive inline in ioscan idan 


SR I er sean: cnn setae aint eocentaltontide jean ie anid sli ipa 
Mois Phenix Dei. 2... 6 sis Hoenn eee ww mnnd sie 
Court-plaster and citrate........ ....................-... 
S wate Ge RI anoint dk ci Canin pen manninsincnintin tind 


DI IID, ese sh. ine cine sh sis ch ce in tiei nin: eminent 
NO a sete ani co: 0ss0 se tate chen shinee ees pie Mipegtin ine tian lw ps eaeialiiiaadal 


Page 228. : 
J Ree: COI: I i its sepa cn i nin ise 0h tin ln ensign teeta 
Sweet oil, chalk, citrate of mag... --------__-------------- 
Glycerine & camphor gum-_-__-_-- .-------__-------------- 
I i cece isintiteshinclbinishinen tele daibipiabiaiieinp end Hakala meamcaaa 


Camng: ED = ee: BT ss ii leicht iecenseind eee kis nin dies te iis 
TI iscsi sities iii i a a a 


iiss sccspaciectien shen telienk tclnigi ha teacasea a aoks saceocbinenbicanbcnalians ok ead Rea 
Sulphuric acid & bottle_--.-._._...-_.-.-.-.------------- 
i i ele 
I I sc sctn ascribe sacssnscpsnsiges sinensis cb ainaba aceacaeinsaigta ts 
CIO ORIING BORIIUR oo 6. ic nk ec ceeccc nce ccccnsanewen 
i saad an iad hen ap ei oa i tu inl alia asa 
INNIS URIIS 5.ssssspssb le inasai-kceksten.nkan nire NARO 
Sa TUNINE cisis s,aka hsic asl c deeateaomeml. aici alacant 


RTA RR oe aM eee Rn Sem NEE a aR N CEM AB MIST RS Le emt et 


a i a a a 


484 Page 231. 
sic ia ial goa ar 

FURIOUS BU-CRDIIIINE: iii csi cnn ceccicccniicnn cmundwnsinnien 

SSTTIINIIID scsi iiiesienseinaiehelinenssiehcia sk insbapipbatte iba wicinaa nobel 


MI TS IID ii sissies dhcp vile cena 
EE FARO eT TOO NTT TAT Ne AON RE REE TA Wee EN 
Be I nis oishises hinsiek tn oceisncnecte erent tomne neg sda ah 
1 pair wires for battery---.-.---------------- sai i sain 
I 0, i  sclimis seam neebianemmmntatii 
eee © GUC RI VEE... nk nc ccciinwesniconnssnntion ene 


a a a 
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Ammonia & chamois 

IIR gi, «sii -sseincnsiisi labialis innkteaai ia ain iad 
Page 235. 

SO III cin iced ssfnh rales ease nbn ubesenetaaaaodaganasotablshul bees 

Travelling toilet case 

Cosmetic 


Blacking 


485 Geo. L.’s account carried to Geo. A.’s is $14.50; 
Geo. A.’s individual account, $64.85. 


Date, January 4, 1875. 
Page 237. 
Sulphuric acid 
IRIN xcs cients: sino lapel dian hen wnshginra 
Buchu 
Broom, brush, and ammonia 
NOUN csi tenet ernie sip tien ant tne era 
2 porous plasters 
Elixir of bark & iron & bottle 
Porous plaster 
Page 238. 
Ammonia & bottle & sponge 
Sperm oil 
Chamois 
2 sets copper cord 
Cutter’s inhaler 
Gumb arabic 


Half plaster skin 


IN scan isehanse cb spinnin tae tn eet slaves tala toi oes 


2 recipes 
Belladona plaster (recipe) 
Hat brush 


Lung protector 
Rubber tubing 
Blacking 


1 box pills 
Medicine, bottle, etc. ..---.------------.- 2 2.2L. seid suapi. 
Ursina 


1 
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Page 241. 
BROEPO 222. 22s cores cone coe eens cone ee enn nse cmmmsisisiniin 75 
NING Cs secant unites ianiinat deere eign teas clamebassaaiedinlath a 20 
Ammonia, sponge, & plaster ---.--..---.---------.-.--+-- 45 
ee ED sehiining ecahichibiniaaeniniiinnieh disecney secncnienliblabientiicipemncniepi inet ipioaliinidh ia 40 
BE I iscnssivin: sess cenit micepninecianaceigpts mbes eaaeinengemieniepaieeieaaaiinialne 1 00 
PIII sts. sometime mgiaannineaite meanmnn aieniinaniaiien 15 
PITT nicincoesniisineinunk theca dane pigneiemibinniimaneiiaammniininaiedatalitiit 25 
I cc csees sien eunicaihienivaies eaten Ginen wien:ni niet as pits mle eileen 45 
P. Topliff’s syrup ..---- ---------- ---- ------------------ 1 00 
BE ciniies tetaii-incindennieahinintiececnamncgiabiaiiniiaminvinmenicindniaianaianvamindiiil 40 
Topliff’s syrup ---..--..---------------- ..----------- -- 1 00 
Or IO a cicises ttn eriiisicitientiintennienisiin anes ahaa 40 
Page 242 
i Ee 35 
487 Rotten stone & brush .-.--.-----~---- 30 
SUR eiiitieee-Lecviaitdinivibineisbininininonaip seinen ice-nestisaatinnatiiigadli i os 15 
Page 243. 
I I icin ccinicnteinichieiie siti ieiniieah eestniaie neaiiains tiniiaiaialiaditl 50 
Razor, brush, & strop ................ 2... 204 204 curaes 9 OH 
Nerve & bone liniment..-._-.--.-.---.----------------- 50 
SUID cscicosiiasihs ses liso alate eg ieindteimstidaaniaiai 75 
I ch seacclthcp sspiahca canine soileniiesiaceiihdisbilldiaaiek aivascainbibaacebetiniel Acuna 2 25 
Page 244. 
“< ~ Razor, strop, & oe OU saci ain len nisn panics sitll 1 05 
" .2uchu sisi isan sobs dll nab eapaailied 10 


Bay 7 rum), " BE Maciheb toes sien enitialigdieniirncenian Gicninenieinnniinnarnsngsgpietciens aatanclciait 


“ Page 245. 
Buchu CE He SSE ede EN en AETCS Se NemmMeeOS 10 
Varnish brush ---_--_------ sleatniannniniiucinnmdieaitaaneianiilas 65 
Hair oil é court-plaster -......-......---.---.--....---- 60 
2 feet rulober IIT i esincreiah ch nielinnieieeineiineninneaaniaieliliaiie 40 


Blac’ xing SD nisi te sti aie cn ca salle cltbantigaaiia 
EO ee LT RE TS oO 
I ici ecih lth ai hs al, ts sini tn tbsiennons ln : 
III icici a deen is Wi ei i nie iri 35 


NE SI LN RR EE TEE OPER TD ha 2S GS 


Page 247. 

Barteman’s drops----- allie salacalitipt seennschcsnimeabianaeecinsiaiialpedianih ae 
og 488 | Page 248. 

| EEN SEES De RT NEE Ey E> nT ORE ae eR ee iniintlbiasishididles 10 
Page 249. 

Sul. acid, citrate, and medicine -......----..------------- 45 


Sweet oil a 


EE PO Pe 


i a” nt > et et i ee 6 ee 
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Page 250. 
COUR OE UI i ti chia ca ecient Winigelen alan 50 
CN kis tis sscbdininckiens erect iiicaraieasinn ‘einkarmnititiaaialaahbind- wale 1 00 
PG CIE ici iciceinninns teviancauntirnimmininmiinge 25 
NU ecstatic tate ln ip ani ths len apneic aac ln 30 
BaF NII = sein iiss sectcsen seit tin ss i lls Snes 50 
En stip ailacai iediasiare 45 
Page 252 
I cthiieastesinsitisipepntstnenianenertnvicniiinnensitniansaominiiniaiiniensiietip : asia Ste Oia i 10 
Page 258. 
BED ccna: ceninineewnien iaininiih arian tienen aepiaeeliaalmaniatle 30 
Page 254. 
I a cccceienceincciecnintininns eine tania nies amnnpabtiiiaiiie: aieeniiiiientininin 25 


Geo, L.’s account carried to Geo, A’s is $18.20. Geo, A.’s ac- 
count is $49.25, 

Date, July 1, 1875. 

Adjourned till 9 a. m., October 138, 1880. 


489 OcToBER 18, 1SSO—9 a. m. 
Examination proceeded. 
All parties present. 


I. 118. For the purposes of going over the purchases of Geo. A. 


further -back, you will please turn to your day book for the month 


of January, 1870, and state what purchases appear on your boo 
that month. Y~ srom 


Ans. 118— ~acecount 
fonth sep- 


Jan. 8: 
2 bottles electric oil (liniment) -...---. --------------- é-ving arti- 
IOP a siiia odin occa nn sane ss enon ccs conway 
I is cs dpb dad Qos MS ut ogee ie 50) 
asi snide sh hss elder ilies abla x BO 
SREP Ne en cn ee ee aT en 15 
1 bottle mustang liniment ..-....----.------.--.-------- i 10 
I ec hess Sinerepitnicven einen es seeniniaes ancien tapas nba - 2 barn 
SpE AAS ner ed Wikinnaks eeiaenne don same winks mie einibinieeniion 1 50 
RT nei antiicnak emnee eonmennweemninm whi ett 25 
eis wl ccenien sine epnbeiin seis snabebenimiinanansiimienin 30 
i iis sataciciibie een erm meninm eins tenninnoainiieibel 20 
1 nail brush (pistol shape) ......---.---.---------- ee 2 25 
SE CE DOU occas conmcdbansocen cocncuus taenee 1 25 
PE bs Ol aon amenenenscnene sn: dounemran cnemitinis . wileilonl 25 
1 box antti-billious pills -.. ---2 22-2 2 ee 2 eee eee 25 

2 bottles citrate magnesia_.......--------2 2-22 Lk 70 
SE: 2 NMED cs mevdiirphavinits'e dine «neem areneiineiiane sienboiiee 75 


ESSELTE ARETE ey TTI 10 
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I. 119. State the articles purchased during the month of Febru- 
ary, 1870. 


A. 119— | 
ala il 10 
ETRE ee EE PE: ae een Leen Loe 50 
ee SI icin si eine thi nineties nina eiilniiniciinaliionk ahamiaiidiadaiaity ate 50 
1 bottle i ae lai sinsniiliieniaateidielaale 10 
EE RA ae Ra ee Ee eT NTT 1 00 


1 bottle citrate magnesia................ ..-----. -.+...-. 35 
Turpentine ....- <eanciain ania inpiaeinn amantadine 35 
ee 10 


I. 120. State the articles purchased for the month of March, 
1870. | 


A, 120— 
I in ccnnccnnndencnmnnninemereenniinii 1 00 
I ss ctcnerin:asbenicniinteniaiiaiesenanemigiabdimelienennesieies veineseaiaiebininiibiie 90 
Ae SI ink: euieninispiseisoniainiininiininininiinnpiiiiniiatnencmedaeiia eumimteinsiiialnitiiaias 20 
1 quart castor oil & bottle .... 2. ---2 ---. ---- +--+. ---- 1 20 
iti nities wictneisinkinitainniniun tench onetime 15 
Se TO aii tistics seca nics niin arnt naiieniimemaiaaaaaial 1 00 


491 I. 121. State the articles purchased for the month of April, 
1870. 
A. 121— 


ERE Se ee ee ae aE, i Men Mol eA 10 
pg SR ES ST ERR eRe 2 50 
~~ {nonce peppermint, etc. _--.---.------ ------------ 1 20 
Bb Beet cerreeennin-ommemmmmcmnnaell 15 
pnzine ------..-~--- ---- .-----------------~+---- = 
as corieaissiinni-oprcsmeneneneioanemaannt | 
separate,‘ bles Sorin seni seonieienleniieeieiaaiainianemai tate nwa 1 50 
A. 198 glass.--------------------~------------------ 1 00 
1,722. State the articles purchased for the month of May, 1870. 
is * 122— 
ee cctaircirninsiheipinininiiainis meamaimenmtine wnmniaaeeiiiil 7 
r ~~ —- 1 dozen large glass marbles --_~-........----.-.---------- 1 00 
NTE CR init citrine ieicininies cents tsiomnestidin muniiiiasinnienitide 30 
Radway’s sassaparilla ~ ...-...--------------.----~------- 1 00 
1 compound microscope ------ -.----- .------ -----.------ 10 00 
IIIT ociaisiak cic iioiiielehieicaninininih diets eneiooinesinien set nism aincteinennn cpanel 50 
STi alishits sico-sish seats dapasndiensbinten isle tases machonigmnaniek naaienit cimunabiniouaeniianiaacmiiah 25 
- ee cues eamusieanbel aedeiishlieenin oiaklaomaniiia 70 
Re WINE CI sci neiisirse ctee: a esereses-6\ meen oie wins meniotnenianmaiilaian 75 
i seksi ies teh: iene aes pl de etek non mcmeneaae 40 
DE 000... nnn. cn cncnn cine snemese me ie 35 
40a... Beneine ...... .........- sc cei insdaien aiaiioasoapiuiiiinaaiaaiiimniiad 25 


18—145 


x 
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I. 123. State the articles purchased for the month of June, 1870. 
A. 123— 
1 bottle citrate magnesia ._ .. ----..- ---------~-- ---------- 35 | 
| I cis ss ses accor: oe inintein eninete wla ened tte inane wien 3 50 : 
i I i is ecient tanita tii sesso encin enn 4 00 
if a II scan ot soln ics rein spin nat tan seb Sp 2 50 
I a iartiesintierninsnivitieinciss ein teeiiiinsnianariesqegh aniiitomaiaiitsnnnn wniibien ainbesines tbat 10 
BN itil sui sdraiianitainaitent viabeicar is nisacn enmiandranmunliedian pinnate menaine ibiiaie . 70 
IN IRIE esnernenrnsic encom cithivens nerrnctien sip is teat rin ah tt 40 | 
Peppermint & magnesia... .--- .--.---- .-.--.-------- -- 40 
ERE ee mR a ITED PT a Te 20 
BRIS ities snes: mie seskirnien eignintenninntie nes een pi aiglen anil pelniniee mieten 2 00 
____, SERRE RRC Reon Oe pnt Eee IE eee ee 75 
Lhlang lhlang, perfumery -...---------~------ sa Nanaanminonmiian 1 00 
I ails cic ssn bain lines ene estado ie 20 
| IN cscs dinar ccniniainnn we aes Winn ee weit te teint on 50 
NN cttrtctetts winhiiarmen ernienis mar mnniserets tinge ew wkeene wessenreis 50 
I aa cecenisiniuninn: incens neuirenen wip nineniar mibimdeenn: mali . 25 
Soda at Sr iitbainctrenin cmeniin vitenmseretanae mee mance enheurdatietaintininaiten 20 
SN acai tahtiee eer idininy vin = niet ens win eigen einen exes in venenatis et 8 00 
ens neue ganaianaiaied 1 75 | 
SEE a a 50 
| Maguire’s extract of benne....-.------------------------ 75 
493 — State the articles purchased for the month of July, Ml 
A. 124— ‘. 
Court-plaster RO insists eninite signee ha inland acta ait Seip! aban ti 
ID Sc in Wins ili ees secon nas gl 10 
Ursina ....- ibis slits ef alacant . 3O 
ESS te NN eRe SER era ee ween 2 10 
NON i ssi iis Wain! ih ll ili iia lst i i “led in 3 
i an eindanlekdaaebakt om oe 
i aa i les ik eS is s Maebdnasb in : 
Ne a alae dal aia ne aia Rak aed) . ‘RD 
NEDO INOUE oss i ciciins dimninwwn nwo nn mane aaeelinne ' 
________, ICSE ERIE RE Ra ene PI ORES a ea ae A 
Sa Tasik casei ks vee shiv ag a clini ig cil gl 1 de." : 
I <i stesso sisi cco: aisbaac eb ebuild et 50 
IN avi cisco alesis dia Deadcasslisading enn will bs 2 50 a 
I. 125. State the articles purchased for the month of August, 1870. 
A. 125— 
NE Si inimincens cn nnencen wom fe a enced in inh ae ei 1 50 
RE ae, i 
IIE liseli techincal bai ag ace 75 a 
Nakai ents sini acannon wes ise insists ob se 10 
| NTI iscsi cis cscs nin neni asi vit ionsengg te sap sian ln tn dha ate 50 
ini shin’ catnip: tases reeves os moa lubbntgbunabesbelchiel sibel te 25 
| rete-GT MARMONE oo 8. econ no decwnaenneoun 30 


emir moose 
- re eT eet gente e ae aw 


—— feos Rg 
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a Ria iia ica sic sain atiinioe cp inti ein imme ainda ae 1 00 

I sess sinassiik-ceiniiasinisnsn einai iia indicia ks 70 
D6 FEI titi sinitens niesinaaceapeonminsnioiumpaidmiaacu tiie 25 

Sin sai cs cans si asian ahem esi anil gala eniasin ahah adelaide 70 
SON: IIIT ccs iaehieniaieallkclibiaableae ac aaa 1 00 
MI Ni iaiscsseiscncsh stitch ital i aad ia 75 
SI TOI scichseins inhibins ihe as it aaa 1 00 
TP OUNIID  ceyauisa veer rin sien sae te insti te eiesenee em exstsen ini iad iat 10 
PS Re EM ET Oe SEI Mee HAF te LE eT — 415 
NT ins eenpintiacce sescmnsisemn seins enliven i tian stein aetna 10 
SS A MM eT TOE vy ee Te eT OES 25 
I SID ais ssevnises scissile ils aida 1 00 
4 gal. sperm oil -----------.-- ani mses evita bila tesa bisa 1 75 
Oe I TI a ccsesincc sais: cencesiniineit slip alain iia ie aca are 15 


I. 126. State the articles purchased for the month of September, 
1870. 


A. 126— 
CIE GE DOs oc ccccin. <ccemise asus dona denies oda eee 
an ET eT ee 40 
I I sai seit estaba dian cilimaailcndita nandanli aie 10 
IID ini nse cesssenin sain Smee i iii india Sica lai 2 50 
IN cccenisne nennies een mannniaidianne in oon on soreasie ana aie iielinbiaienbeiiaidlll 25 
IE nnciccptinitinmaninme- ania ineanmnen ae smite 25 
SI RRRES. CHUDIRs cnninncmuers sane seenumem eal gbinitadble 1 00 
Cigars -----------..-- -------------- ---- .------ +++ ----- 50 
100 ci ene a hee wag Ey inionearesnniniein aphagitaieninninnen canine aipinhitianieniaaliid 8 35 
a-water tickets... ........ .... <<< peswas case cace coe 1 00 
A. Te NE an Bi dabeiesccchads sindeninssdinienabnlaiciess winias bigtindaaineiniaaa 60 
( a boxes French blacking-.-.-.---.-----.-----.--- 50 
506 N ati sci crcctcne consind oniacaneuniiinh 2 00 
1, 2. ArellSars ---------------- eon een ane eo e022 ------- 25 
Da enl. FG I eisecitescntosn wien widihet ehineieas cients etniannsittinbalatataadiah 15 
A. A - vt i 50 
13. ~~ sine ONS eae OO nee SE ees CeEhE mE wererearen ements tit 25 
2 ‘J compass __------ --...---- ------------ ------------ 35 
Banky- FU iii iu: vest rina eine ceili eink 25 
FR I ss ssctshisdrdiacshinigialeniietitiidedlicield ieeanonininihiiintiniatle 65 
A isis tanita eisai cca: nace sna hiiabiiaisiNiepia 05 
COUBPONE... 22s ones se cnee conn seeece cnesenas seenennwed 65 


I. 127. State the articles purchased for the month of October, 
1870. 


A. 127— 
Elixir taraxcium & bottle ----- .-..-----. -.-..-.---.---- 1 00 
1 bottle magnesia ~----- .--------~- --------------+------- 35 
1 bottle citrate of magnesia----- sientibitnmneneniiaeiehtaiaieaspeiplia tnigsialipialian 35 
Radin 5 siidnnikes th elansli asain esas en wceicen re etter itstinesne sociale 1 50 
Se Ok: ARN iit cic se sncsien shits eo serene ence thin ttn elite 30 
I isis sedan: useage asinine asinine cenedh esemaienaiaiit 1 00 


Ce = amen cn aiaomee eerie sind aati 
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Citrate magnesia -------..-------------- weimainaicaieiivicdiaiaian 35 
Citrate magnesia -...---------.- wrmiiinaninvaiiinnicenintaais wibnianiibaideie 35 


I. 128. State the articles purchased for the month of November, 


A. 128— 

I isis ieeseenieincevencen: saeltiitas initing abies titan wiatliliainh 35 
496 Citrate of magnesia ~----..-..-----.---- siinichnlamtesnggan , 35 

NN igh ahilees eheei. salilel aseaabi: wi tapatiniinentin 35 
Citrate & sponge-_....-..-... ...--..- noni ithel ietnies eet 40 
1 pound fluid extract of buchu--.--.-- ~--- tise Uline 3 00 
I iis mccain sicninie nies snenicenanniiceite teenenen entneniasimiiineines 35 
Pow-ered pomice stone.--. ------------------ .----------- 05 
2 bottles citrate magnesia_-----..-. ---------------+.-+---- 70 
Thea C URS eet Sm_URN MINS NONI 20 
DN it endcneawee ecae women nei sel sekcuhane i dey literal iepanil 50 
eee sii eens anni in Minianan eatin: ‘ima 45 


I. 129. State the articles purchased for the month of December, 
1870. 


A. 129— 
2 cut-glass cologne bottles, 2.75 each ~-......--.-.--.---... 5 50 
1} pints cologne water... -------. ------ initia iihiiciaii 1 80 
I Sahin ibiicaniseaiesen %.ceiensenenniesdinenteat pe tenninvaiedaamtbiek apibiienn 10 
Citrate of magnesia ..--- ws seinanaiaes — en mepenmeNe _ 35 
SI iidainsiwsimnce mentee sithmwemewee ine» tine — 25 
a nn ye ee ener e * 15 


I. 180. We will now ask you to state the items purchased ¢ 
January, 1871, down to the month of April, or the time the » 
that was made out on yesterday began, giving each meo. A. 


arately, and, if 
407 A. 180. To January, IS71, he purchased the follow have 
cles: and of 

. . . 
TT EE weeneeeseeeeeeeneees My 


Hair a *“S& 4 48 & S48 GSH HRS 4H ESE SHES OH EE HE OS OBE HE SE OD @ *=="\ ber, 


IIIT 71 oa neni Nal lamnaseuniiainatbleddindaiie trent alas teiatiin meinen 

EE 
IID, nists nentenmneenesenkestinnanes sen wane seentns 10) 
Reading BAAN wena nnnerrunns cecnncrencnnccnnccnnccuncee 1H 
EE ee 
IVER anne nn meee nemnnne anna nnernnncennnnnnnnnenes a) 
Ditorence I exchange te reading glass daha denice aciiterned w 
AsBladded RNID. 00 nnn nnn nnns ee eee f 


Seereer RN DRRIIAR wank wane wenn weccuncuccesanccucssen 2 & 
Por the nronth of Podoaary, INTL, he purchased the Allowing 
ATEles : 


a cent eianin “ ~ ss SS ee SE BE HE EE BERS GD BREE OS AY ~ | YW 
Aleohol \\ Dotdle LEE EE EE EE EEL EREEER EBEY EB LEE EL EA RE EE . ee Ww 


a 
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PAA BE Re «26 onic ois nis wn co ce enn nt swesioneaicbh 60 
ED on its oto sei tit tania asinine ci pitcieiaie ae 
NN AN wits iick thn neh peninbinmad: tienes amma 20 
SNE IN iin iin ons ine owe came diennintneeiae 50 
RD cnsindbie a ritine nbdiam cnmobeiniiimodcine ten pintioninlaeias 1 00 
S POD GARG iin own his aie ci orien mina bitind 1 05 
I ID inci nstis cin insi eansitannnhioniitccrciomds tiem peer ialailiaehdlbibibadini abba 40 
498 The following articles were purchased during the month of 
March 1871: : 

FRTGRD 6c cccqeiennunecwecswe se cecenwneewewttiimandinin’ 30 
Blacking brush.----.--------- santos casei esis lla aeininsin 40 
2 boxes blacking pietueteine sive shin sabia atta thna ie onan santa 40 
1 bottle Scoville’s syrup ............~.........~. ......-. 1 00 
CD cmtinnmmindmnwnnmmann amin mhinn ite 1 00 
SII a nscuinremeescinmmcsitecrniensnnineniias natieniigin: maison tiinnigeaibelimaala nine. wanii 60 
FT ORDIS GENE. oct nee cas ccinanvihcniuinlitienniiinetbinn 35 
4 pound fluid extract buchu and bottle--.-.-..------.---- 1 60 
SD ecient tetera wichita tennant wie telnet 30 
PORT GUE ecw tcniimennonwquisinisiemwanainpiaitiaiin 1 90 

FE ise wesnicne ee ies sete eens eins eaeaenies etna alent Minas jillian 35 
CIGD WEEE. cn tee cann chew cccictucmewscdnon ioc etait 30 
Oe ID aise totter teenies wis erent neieitn caine tected iam tirilathiaiials 1 70 
Benzine & sponge .---- ds se ehinesiesnanientinnngtnenitnniits within 30 
Turpentine, etc. .......-........- ne: cote tabipes ihe eal 15 
CORNED: II ni ta ein cccistitn ican winnie wena wasn: ees inland 1 00 


ita. 181, You may state whether or not Geo, L. Davenport was a cus- 

him, of yours in the drug business and bought goods for himself and 

man dysbhich were charged to him individually during the period 

a carpen! eu 1S70 to the spring of 1875, inclusive. 

been duy ch ISL. He was. 

several ey 4. 182. Ts it not a fact that you Kept a separate account 

I was sperm for goods purchased by himself and fuily, aside and 
i from Geo. A's purchases? 

Rho 2. It is, : 

». ASS. Now, when vou had your semiannual settlements for rent, 
vet not a fret that you would deduct from the rentals the amount 
chat Gea Lo and Gea A. were at that tine owing you, and if 
there Was any difference ta Avor of the lessor would you not pay 
that difference in cash to Gea 1.” 

A, ASS, T do not recollect of paying any money to Gea bas the 
balance Was generally the other way, 
1 IS Do you mean the combined purchases exceeded the rent? 
A, WA Phat they generally exceeded the rent. 
LIN You stated in vour examination iachie® that when Cea, 
A, would purchase cigars of you without paring for then 
SOO, at the Give he would say, tn effeet, * Don’d charge this: | 
Will come ta and pay this the fost of the month, when thove 
Fellows pay, or When Tcollect some aonen” Notwithstanding this 
TeQgeest, WORkd you wot sui charge bila on your books Nr such 
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cigars; and if he did not come in and pay as promised were not the 
cigar purchases settled in the rent account? 

A. 135. I done with him as I would with any one else under the 
like circumstances, and in this case the cigars were sometimes 
charged on the books and sometimes a memorandum of it made and 
not put on the books, unless he delayed coming in and settling ac- 
cording to his promise. If it was not paid before the rent settle- 
ment it came out of the rent. 

TY, 136. I will ask you to state if you have any record, evidence, or 

written memoranda that Geo. A. ever came in and paid for a 
501 cigar purchase which he asked time on and requested should 
not go on the books? 

A. 136. So far as I know, I haven’t. If I madea ticket and it 
was paid, I tore it up. 


Redirect examination: 


I. 1. In looking over your day book I notice that some of the 
charges for cigars are marked “ paid” on it. Were these charges 


‘ that were thus marked paid carried into the ledger or not? And 


please explain what is meant by the word paid. 

A. 1. Those that are marked paid were not carried into the ledger. 
By “ paid” I siinply mean that he had come in and given me the 
money or in sume way settled it. In examining the day books from 
April 25, 1871, to April 8, 1875, inclusive, I find charges on said 
neo Pore paid, and not carried in the ledger, the following items 
and dates: 


OS: O15, 1671, CGO. 2 nn eet ewe nes 25 cen 
July 3, 1871, beer tickets-------------.--..---- $1 ast 

NEL By, Se A icp wis ne enone momen gmen soot tea 24 

PO By Sty CE nan cen seed soneeeman maint winne 2"Geo. A. 

BE ET IE oe sien ne os eee nerin eine fe, and, if 


I. 2. Did Geo. A. know that his father’s bills were se. YOU et 
these periodical settlements for rent ? a and 0 


A. 2. He did. —* 
(S’g’d) E.S. BALLU: “™ 


%G. 
Subscribed and sworn to before me this 13th day of October, ~ 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


Adjourned till 9 a. m. November 17, 1880. 


508 Unrrep States OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on Oct. 5, 6, 7,12, and 18th, 1880, E. S. Bal- 


i J 
> 
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lord, who was then by me duly sworn and examined, and his ex- 
amination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 
the respective counsel for the complainant and defendant. 
That said examination took place in the presence of and was con- 
ducted by Brannan & Jayne, solicitors for complainant, and 
504 Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors for 
the defendant. 
Witness my hand and seal notarial this 13th day of October, A. 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1.1881. E. R. Mason, clerk. 


505 Deposition of C. P. Ditmer. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT ef al. 


OcToBER 7, 1880—3 p. m. 
Examination proceeded. 
All parties present. 


C. P. DitMeEr, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of plaintiff: 


ity.!. What is your name, age, residence, and occupation ? 

him» ©. P. Ditner; age, 40; residence, Davenport; have lived 

man dye about 254 years, excepting 2} years that I was absent 

a carpeni ng the war; occupation, messenger of the Davenport 

been dur.onal Bank. 

several *? you acquainted with Geo. L. Davenport and his son, Geo. 

I was ‘port; if so, how long have you known them? 

_. know them ever since I have been here. 
52). You state that you are messenger of the Davenport National 
j3~ What are the duties required of you assuch messenger? And 
ve how long you have been such messenger. 

A. 3. I have been messenger since Feb. 22, 1868; I do all the col- 
lecting that comes to the bank by draft, and whenever notes come 
due that are not paid by 3 o’clock in the afternoon I take them 
around and try to collect them or get them renewed, whatever they 
wish, and also give all notices before paper becomes due—about 5 to 

10 day- before it matures. 
507 I. 4. Did I understand you to say that it was part of your 
duty, when directed so to do, to take paper which the bank 
held to parties for renewal ? 

A. 4. Yes, sir. 

I. 5. State whether or not you ever took such paper to George A. 
Davenport for renewal. 

A. 5. Yes, sir. 


. 


ee 


ieee 


eSoYT 
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I. 6. State whether or not he always signed his name to such re- 
newals, and if at any time when you took papers to him for renewal 
he said anything about renewing. notes; state when it was, what he 
said, and who sent you to him, and if any other name was on the 
paper state whose name was on it. 

A. 6. Yes; he signed it; sometimes he had a little objection for 
doing so; when I brought down paper several times, I think it was 

about 1874, I had the most paper about that year, and he 
508 told me that he wasn’t going to sign it any more because he 

thought that it would ruin him; he swore and cussed around 
a good deal sometimes, and he was mad and would want to fight 
me. Mr. Woodward, the cashier, sent me most of the time, and 
sometimes, when.Mr. Woodward wasn’t there, Mr. Mast would send 
me with papers; Geo. L. Davenport’s name was generally on the 
papers. 


Cross-examination : 


I. 1. You were quite iutimate with Geo. A., were you not—saw 
him and talked with him nearly every day? 

A. 1. Yes, sir; when he was in town he generally came around 
there. 

I. 2. On good terms, were you? 

A. 2. Yes; he generally was if he didn’t have any paper to sign, 

or notes, rather. 
509 I. 3. Did you have an occasional fight with him? 
A. 3. He ordered me out. He told me to go out with those 

“damn” papers. I never fought with him. 

I. 4. Was anybody present when you procured his signatur 


hese eet 
A. 4. No; not at that time. w. A. 
I. 5. Generally ? nd, if 


A. 5. Sometimes I took them up to both—his father have 
Sometimes his father was sick at the house or didn’t comad of 
Mr. Woodward sent me up to the house, where I found thx 
sometimes. My 

I. 6. Geo. L. Davenport would sign the paper and George err, 
it, would he not? ) 

A. 6. Yes, sir. 

I. 7. Did Geo. A. ever sign or endorse a note, to your knowledge, 

unless his father’s name was on it? 
510 A. 7. No; he generally looked at it and examined it. Of 
course he wouldn’t sign it unless it was filled out. His 
father’s name was to it first and George signed it afterwards; that 
was the way | generally did. 

I. 8. What did you say to him when you took him the note? 

A. 8. T generally said that the note was due and would have to 
be paid or renewed ; otherwise it would be protested. T just said the 
same to him as T would to other men when IT present papers. 

1.9% Didn't you always tell him, here is a note that his father 
Wanted him to sign or endorse ? 


, a 


* 
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A. 9. No, sir; I never had anything to do with his father in that 
kind of a line. I never told him that. 

I. 10. How many times can you positively remember Geo. refused 
to put his name to those renewals? 


511 (Objected to by plaintiff as not proper cross-examination, 
the witness not having said that George did refuse.) 


A. 10. Several times; 2 times that I can remember well, and I 
never will forget them. 
I. 11. How did he act? 3 
A. 11. He commenced swearing, and said it was better for him to 
stop signing any more notes because he thought it would ruin him; 
that is the way he said. I said, Well, if you will sign it or not; and 
he said, Well, I will do it this time, but after this I will see that it 
is stopped. 
I. 12. He always signed it, did he? 
A. 12. Yes; he always signed it. 
I. 13. Where was this? 
A. 13. It was on Main & Second ; in his father’s office. When 
512 I went around I generally went there to see if I couldn’t find 
him. 
J. 14. Was anybody present when this occurred? 
A. 14. No; not always. | 
I. 15. Who was present when any one of these occurrences took 
place when he said he wouldn’t sign it? 
A. 15. Only him and me. 
I. 16. Was he in a fit? 
itj.. 16. No, sir. 
him.” You knew he had fits ? F 
man dn never saw him have one; I heard of it. 
a carpentdn’t George attack you once prior to this; take hold of 
been dutajure you? 
several *No, sir. 


I was *’g’d) C. P. DITTMER. 


52) scribed and sworn to before me this 7th day of October, A. 
1880. 
[SEAL. ] (S’o’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


513 Adjourned till 10 a. m., October 8, 1880. 


Unitep Starrs oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of ey Scott 
county, State of Towa, on the 7th day of October, 1880, C. P. Ditmer, 
who was then by me daly sworn and examined, and his examina 
tion ee - writing by me, and, after being by me read ever to 

: ‘ 
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said witness, was signed by said witness in the presence of the 
514 respective counsel for the complainant and defendant. | 
‘Maat said examination took place in the presence of and | 
was conducted by Brannan & Jayne, solicitors for complainant, and 
Geo. E. Hubbell and Martin, Murphy & Lyuch, solicitors for the 
defendant. 
Witness my hand and seal notarial this 7th day of October, A.D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. “ 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


515 Deposition of J. Howard Henry. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT et al. 


Oct. 8, 1880—10 a. m. 
Examination proceeded. 


All parties present. 


J. Howarp Henry, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of plaintiff: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. J..Howard Henry; age, 30; residence, Davenport; have 
lived here since the summer of 1855; occupation, attorney and re ° 

estate agent. , 
516 I, 2. State whether or not you are acquainted with,’ a 

Davenport, the son of Geo. L. Davenport, of this play. if 
so, how long you have known him, and what opportunities}, 4 y¢ 
had of seeing and observing him and of talking with hing of 
hearing him talk. } 

A. 2. I am acquainted with the said Geo. A. Davenporty, 
personal acquaintance dates back about 11 years, to Septen. 
1869, when I entered the law office of Putnam & Rogers, which a 
joined the office occupied by Geo. L. and said Geo. A. Davenport. 
For the year following I saw more or less of Geo. A. Davenport each 
week in his office and that of Putnam & Rogers. From September, 

1870, until the following summer I saw nothing of Geo. A. 
517 Davenport on account of my absence from town—residence 

in the East, at law school, Harvard College. From the sum- 
- mer of 1871 until November, 1873, I saw the said Geo. A. Davenport 
every few days under the same circumstances as above related, I 
heing during that time in the office of Putnam & Rogers. Novem- 
ber 17, 1883, I entered the office of John L. Coffin. My recollection 
is that at that time the Davenports occupied the same office with 
John L. Coffin and continued until the following spring or beginning 
of the year. I am not positive when the Davenports moved their 
office into another room on the same floor in the same building. 


—— —E 


—— 
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Subsequently, I think during the year 1875, our office was 
518 moved to the room adjoining that occupied by the Daven- 

ports, where we remained until the first of December, 1878. 
During this time I saw the said Geo. A. Davenport very frequently. 
I have talked with him a good deal and heard him converse with 
others, and have been as weil acquainted with him as persons ordi- 
narily would be under such circumstances. | 

I. 3. In your answer to the preceeding question you say that the 
Davenports had their office in the same room with Mr. Coffin, after 
you had gone in with Mr. Coffin. Whom do you mean by the 
Davenports ? 

A. 3. I mean Geo. L. Davenport and his son, Geo. A. Davenport. 

I. 4. You state that you have had conversations with Geo. 

519 <A.and have heard him talk. Did you ever have any con- 

versation with him on any matter of business or hear him 

talk about business? If so, state what it was and the circumstances 
connected with it. 

A. 4. I have had a few of such conversations relating to Geo. A.’s 
own business in connection with the collection of his rents. One 
such conversation was concerning Fleischman; I think during 1876 
or 1877; I am not positive; these conversations were brought up by 
Geo. A. and I have no means of ascertaining the dates. Geo. A. 
stated that Fleischman was owing him in the neighborhood of $100 
for rent; that he had been dunning Fleischman for payment; bad 

been in Fleischman’s store several times, and that Fleisch- 
570 man had been trying to get him to take some ready-made 
clothing in part payment forthe rent, but that he refused to take 
it, intimating that Fleischman had been endeavoring to impose upon 
him. Heseemed somewhat vexed and said he should sue if Fleisch- 
man didn’t pay up soon. Another time he told me that Thompson, 
a carpenter, I believe, was in default to him for rent; that he had 
been dunning him a good deal without success. After that he stated 
several times that he was about to sue Thompson, and one day when 
I was in Geo. A.’s office Geo. A. was writing at his desk and told 
me he was making out a bill against Thompson, which he 
521 intended to take to Geo. Henry, my brother, then in Putnam 
& Roger’s office, on which to bring suit against Thompson. 
I don’t know when this was; it may have been in 1877 or towards 
the last of the year, may be; it was before my brother Geo. went 
to Des Moines. At another time, I think a little prior to this, I 
went into Geo. A.’s office and he was writing on a biank form and 
told me he was drawing a receipt for rent; he showed it to me and 
iny recollection is, it is indistinct, that it was a receipt toSam. Perry; 
whether it was a receipt for rent he had collected or was about to 
collect I don’t know. At another time, I think during the winter 
of 1877-78, he brought me a note of Geo. L. Davenport, which he 
had endorsed, amounting to $1,500, to take up a note of the 
522 same amount about to mature in Boston, stating that his 
father was out of town. As well as I can recollect, those are 
about the only transactions or deffinite conversations concerning 
his business, with the exception that about the time just prior to the 


patients aa 
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appointment of his mother as his guardian, he told me that he had 
been to see Hubbell, and that Hubbeil was going to help him out of 
his troubles or was going to get some of his property back. I don’t 
remember exactly the purport of the conversation ; it was short and 
I didn’t ask any questions. 
I. 5. In your preceding answer you speak of seeing George en- 
gaged in writing a receipt for rent. Did he exhibit the re- 
23s ceipt to you you or did you see it? If you did see it, state 
whether or not you observed anything in the written portion 
of the receipt that was different from receipts of that kind, 

A. 5. I saw the receipt; part of it was written under my eye; | 
saw nothing out of the way enough to impress it on my mind; it 
was a printed blank form for a receipt in a stub book ; it was an or- 
dinary receipt book. | 

I. 6. Do you know of the fact that Charles E. Putman took charge 
of the — of both Geo. L. Davenport and Geo. A. Davenport? 

A. 6. I do. 

I. 7. Do you know when it was that Putman took charge of the 
business of these parties? 

A. 7. I don’t remember. 
524 I. 8. Can you state whether this conversation with George 
in reference to the rent due him by Fleischman was before 
or after Putman had taken charge of the business of the Daven- 
orts ? 
r A 8. My impression is that it was about that time; whether it was 
immediately before or immediately after I can’t say. 

I. 9. Did I understand you to say that you do not remember dis- 
tinctly the name that was in the body of the receipt that you saw 
George fill out? 

A. 9. I do.not remember distinctly. 

I.10. Do you remember whether the time when you saw him 
make out this receipt was before or after Putman had taken charge 
of his business? | : 

A. 10. I do not remember the date at all. 

I. 11. Did I understand you to say that you had during 
525 _—ithe time that you speak of frequent conversations with Geo.? 
A. 11. I have. 

YT. 12. Will you state whether or not, from these conversations 
that you had with George, and from what you have seen him do in 
the way of writing a receipt and in delivering to you a promissory 
note to which his name was attached as an endorser, he, in your 
opinion, understood the nature and obligation of a simple contract, 
such as a promissory note? 


o1 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, no proper foundation having been laid by the witness show- 
ing himself competent to give the opinion called for, and if it is not 
proper where a witness has stated that he has had general knowl- 
edge of a party to confine his opinion to a few isolated facts to the 
exclusion of such general knowledge.) | 


a 
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426 A. 12. From the circumstances | derived the opinion that 
he understood the nature and obligation of a simple con- 
tract, such as a promissory note. 


ee 


Cross-examination : 


I. 1. How do you happen to remember the circumstances so well 
of seeing Geo. write the receipt spoken of ? 
, A. 1. Because it was the first and only time I have ever seen him 
draw a receipt or do any more writing, I think, than sign his own 
— name. I never saw him do any connected writing before, and I 
was — to see him do it when I went in. 

I. 2. Why were you surprised? Give the reason for it. 
A. 2. I had a general idea that Geo. L. Davenport attended to 
Geo. A. Davenport’s real estate interest in connection with his own. 
I knew that Geo. A. collected some rents, but never saw him 

527 doing any business in connection with it. 

I. 3. Isn’t ita fact that you believed, by reason of your past 
acquaintance with Geo. A., that on account of his imbecile condi- 
tion that you did not believe him capable of framing a receipt, 
and isn’t that one reason why you were surprised ? 


(Objected to by plaintiff because the question assumes as a fact, 
to wit, the imbecile condition of said George, a matter about which 
there has been nothing said in the direct examination, as is not 
proper cross-exam ination.) 


A. 3. The supposition stated is not correct. 

I. 4. Are you willing to testify that you did not believe Geo. A. 
Davenport at that time of unsound mind? 

A. 4. Iam not willing to make medical deffinitions, but at 
528 that time I believed Geo. A. Davenport to be of limited ed- 
ucation and somewhat less than the average mental intelli- 

gence of men of his age. 

I. 5. How old was he at that time ? 

A. 5. I never knew his age, but he was a middle-aged man. 

I. 6. Did you know at the time you speak of that he had been for 
years prior thereto afflicted with epilepsy ? 

A. 6. I knew at that time that he had been afflicted with epilepsy 
for quite awhile before, but how long I don’t know. 

I. 7. Have you ever seen him in a convulsion or epileptic fit ? 

A. 7. I never saw him in a convulsion.. I saw him once in a fit. 

J. 8. How do you distinguish between them ? 

A.8. I presume there can be a fit without convulsions, on 
529 ~—s account of limited duration, but Iam not familiar with the 
circumstances usually attending an epileptic fit, never hav- 

ing seen but one. 

I. 9. Have you ever heard Geo. A. talk in a way that impressed 
you that he had a weak or unsound mind? 

A.9. I have heard him talk in what the disinterested person 
would consider a foolish manner, more particularly concerning per- 
. sons whom he considered his enemies. I have heard him brag con- 
: siderably of his bravery and of his physical strength and seen him 
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play the coward afterwards, but never thought but what he we 
capable of attending to ordinary business. 

I. 10. His talk, then, never impressed you as foolish ? 

A. 10. Only in the same manner as the same kind of talk 
530 which I have heard from many other persons who were un- 
doubtedly of average intelligence and mental capacity. 

I. 11. You say in one of your answers that you think Geo., not- 
withstanding his foolish talk, was capable of transacting ordinary 
business. What ordinary business do you know of his having trans- 
acted or been engaged in other than that spoken of by you ? 

A. 11. I remember no other business than that already testified 
to, of my personal knowledge. 

I. 12. If he had been engaged in any other business your oppor- 
tunities were such that you would have known it, would you not? 

A. 12. If he had been engaged in any commercial business I 
probably should have known it, but otherwise my knowledge would 

be accidental. 
531 J. 18. How many words were written in that receipt by 
Geo. A. that you have spoken of? 

A. 13. I can’t tell exactly; there was the date, the name of the 
tenant, the amount of the rent, and the time for which it paid, I 
think, and the signature. I don’t remember the words. 

j I. 14. Was he engaged in writing the receipt when you went to 
im ? 

A. 14. That is my recollection, that he was sitting at the desk when 
I went in the room. 

I. 15. How far had he progressed when you went to him? 

A. 15. I don’t remember. I know that he hadn’t quite finished. 

I. 16. Was his name signed to it when you went to =m ? 

A. 16. No, sir; I think not. 

I. 17. Did you dictate anything ? 

A. 17. No, sir; not to my recollection. 

1. 18. How was the spelling ? 
532 A. 18. It seemed to be all right. 
I. 19. How long did it take him to write it? 

A. 19. I can’t tell, but he wrote slowly. 

I. 20. How happens it that you can remember the circumstance 
of the receipt, seeing it written, the spelling, the fact that he wrote 
slowly, and yet can’t tell for whom it was written ? 

A. 20. From the fact that I had no business relations with Geo. 
A. I wasn’t at all interested in the name of the tenant or the 
amount of the rent. As to the spelling, I judge it was all right 
from the fact that there was not enough out of the way to impress 
itself on my mind, it being the first time I had seen him draw a 
document of that kind. I had some curiosity as to the manner of 
his writing, and, being a rapid penman myself, I noticed that he was 

more than ordinarily slow. 
533 J. 21. Inasmuch as you had no business relations with Geo. 
A., as you state, and therefor- had no interest in the name of 
the tenant, how happened it that you went uninvited to watch the 
operation of drafting that receipt ? 
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A. 21. There was hardly a day passed but what Geo. or I went 
into one another’s office unceremoniously to smokeand chat. It was 
under those circumstances that I happened to enter his office at that 
time. The offices were adjoining. How it happened that I ap- 
proached the desk and looked over his shoulder I can’t exactly re- 
member. My impression is that I asked Geo. what he was doing. 
I am not sure, and when he told me I looked to see his writing. It 
is possible that I might have looked over his shoulder from pure 

curiosity. | 
534 a What would have excited such curiosity, if such ex- 
isted ¢ 

A. 22. The same circumstances as related before, that I had never 
seen — writing a document; that he was of limited education. 

J. 23. What shape was the $1,500 note in as to completion when 
Geo. showed it to you? 

A. 23. It was drawn, signed, and endorsed when he handed it 
tu me. 

I. 24. By whom was it drafted ? 

A. 24. It was either drafted by Geo. L. Davenport or by a clerk 
in our Boston office; I don’t remember which. 

I. 25. Was this all there was of the note, that Geo. handed it to 
you to send to Boston, stating that his father was away from home 
and had asked him to hand the note to you? 

A. 25. That is all, as far as I recollect. I know that I was 
535 busy at the time and the conversation was very short. 
J. 26. You did not see Geo. endorse the note ? 

A. 26. I did not. ) 

I. 27. How near was your office at that time to Geo. L. Daven- 
rort’s ? 

A. 27. Our offices adjoined. 

I. 28. What mood was Geo. A. in at the time he talked about 
suing Thompson that you have spoken of? 

A. 28. He was not excited, but showed ordinary anger towards 
Thompson. 

I. 29. Is it not a fact that Geo. seemed to be having frequent 
troubles with his tenants? 

A. 29. The only tenants that I knew of his having trouble with 
were were these 2, Fleischman and Thompson. 

I. 30. Do you not know asa fact that Geo. was allowed by his 
father to receive the rentals from small tenements, such as shops, 
sheds, and stables, for his spending money, and that his father 

collected all the rents from substantial tenements ?. 
536 A. 30. I had understood about those facts; not from any 
member of the family. 

I. 31. You have testified that you thought Geo. A., from the fact 
that vou saw him write a receipt for rent and delivered to youa 
promissory note, which you sent to Boston, as well as from conversa- 
tions which were not mentioned in the interrogatory, understood 
the nature and obligation of a simple contract, such asa promissory 
note. Did you ever talk with him on the subject of the obliga- 
tions of promissory notes in a way to test his knowledge? 
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A. 31. I don’t remember any conversation with Geo. A. as to the 
obligation of a promissory note. 
I, 32. Do you remember ever having talked with him about the 
obligations of any kind of a contract? 
537 A. 82. I remember no such conversations particularly. 


Redirect examination: 


I.1. Do you know whether the building that Fleischman occu- 
pied was one of the su-stantial buildings or one of the small tene- 
ments? If so, state. 

A. 1. I know it was one of the substantial buildings. 


Recross-examination: 


I. 1. Do you know that Geo. A. never, in fact, collected any rent 
from Fleischman ? | 

A. 1. I do not. : 

I. 2. All you know about it is from what you have heard him say 
at this conversation you have mentioned ? 

A, 2. I think that is all. 


(S’g’d) J. HOWARD HENRY. 
Subscribed and sworn to before me this Sth day of October, A. D. 
1880. 
538 [SRAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public, Scott County, Lowa. 
Adjourned till $ p. m., Oct. 8, 1880. 


Unitep Sratres oF AMERICA, State of Jowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in Davenport, Scott county, Iowa, on 
the 8th day of October, A. D. 1880, J. Howard Henry, who was then 

by me duly sworn and examined and his examination re- 
539 duced to writing by me, and after being by me read over to said 

witness was signed by said witness in the presence of the re- 
spective counsel for complainant and defendant. 

That said examination took place in the presence of and was con- 
ducted by Brannan & Jayne, solicitors for complainant, and Geo. E. 
Hubbell and Martin, Murphy & Lynch, solicitors for the defendant. 
' Witness my hand and seal notarial this 8th day of October, A. D. 

880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. KE. R. Mason, clerk. 


qe 


~~ Rghe 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. ~ 153 


» eeeeiadieemanes 


540 Deposition of Bernard Finger. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT e¢ al. 
Oct. 8, 1880—3 p. m. 
Examination proceeded. 7 
| All parties present. 


| BERNARD FINGER, being first duly sworn, doth, in answer to the 
| several interrogatories to him propounded, testify as follows on 
behalf of plaintiff: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Bernard Finger ; age, 56; residence, Davenport; have 
541. ~—ilived here 24 years 5 months; occupation at present, Justice 
of the peace of city of Davenport township. 

J. 2. State how you have been employed and what public posi- 
tions, if any, you have held since you have been a resident of the 
city of Davenport. 

. A. 2. I was employed as book-keeper for nearly 11 years for, first, 
Coates & Davis, and then French & Davis. I have held, from 1872 
to 1877, the office of city assessor for Davenport city and the office 
of township assessor for Davenport township, within the extent of 

. the city. From Jan. 1, 1877, to the present time I have held the 

- oflice of Justice of the peace within the city. 

I. 3. Are you acquainted with Geo. A. Davenport, the son of Geo. 
L. —— of this city; and, if so, how long have you known 
lm ? 
o42 A. 38. I have known him about 22 years. The first years 
of my residence here I did not come in contact with him. 
I. 4. You have stated that you acted for several years as assessor 
in this city. What were the duties of the office ? 

A. 4. To assess the real estate and personal property of the citi- 

i zens of Davenport for the purpose of city as well as county taxa- 

tion. 

I. 5. Will you please state what books, papers, or other things 
you took with you in making your assessments, if any ? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 
A. 5. The principal book that is used is a book containing 
543 the plats of the real estate of the city. Besides that, I took 
‘with me blank schedules for the assessment of personal 
property. 
I. 6. You state that you took with you a book containing plats 
_ of the real estate in the city. Will you state how these plats were 
made—of what they consisted ? | 


(Same objections as to int. 5.) 


A. 6. They were drawings of the blocks as originally laid out by 
20—145 7 
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property owners, who laid out their property into blocks and sub- 
divided the blocks into lots and sub-lots. 

. I, 7. When you assessed real estate, the blocks of which were sub- 
divided into lots, where did you in the first instance place the values 
put by you on the different lots ? 


544 (Same objections as to int. 5.) 


A. 7. The value of the property was always put below the name 
of the property owner on the eo in pencil mark, 

I. 8. You, of course, assessed the lots in block 59. Did you put 
on each lot in said block the name of its owner? 


_ (Same objections as to int. 5.) 


A. 8. I did. There are a great many leaseholders in that block, 
and the leaseholders were assessed for with the value of the premises 
based by them. There are vacants lots on the block, and there are 
also lots occupied by small buildings, and they are assessed to the 
. owner of the block, Geo. A. Davenport. 

545 I. 9. Will you please state whether or not, while you were 
: performing the duties of assessor, you met Geo. A. Daven- 
port? And, if so, state when, as near as you can remember, and 
where you met him, and if he said or did anything state what it 


was. 
_ (Same objections as to int. 5.) 


A. 9. While I was assessing I have met Geo. Davenport there, 
either in Commercial alley or Third St.—somewheres near those 
small buildings, but I didn’t meet him every time I went there— 
that is, not every year that I was assessing. I do remember that I 
met him there twice when I was assessing block 59. He asked me, 
7 “What are you doing?” I told him, Assessing this block. 
546 = He told me, “ Now, Finger, that is my property, and I want 
: rou to be reasonable in your valuation.” He demanded to 
Jook at the plat, and proceeded to point out the property that he 
thought was too high- assessed, especially one part that I remem- 
ber—the southeast corner of the block, which is unimproved, except 
a little saloon on the corner. I don’t remember the figures any 


more what it was assessed for, but I remonstrated with him and - 


compared the valuation of his property with other property, and 
finally convinced him that I was right. Commercial alley runs 
through the center of the block. I think I met him in the livery 
stable in that alley, but that I couldn’t tell. He was around the 
livery stables a good deal. 7 
547 I. 10. When he objected to the value that you placed on 
the lots he pointed out on the plat as being assessed too high 
did he give any reason why he thought you had assessed them too 
high? If so, state what it was. 
A. 10. He said they were unimproved; didn’t bring any rent— 
no income whatever. 
I.11. Did you ever act as a judge of the election in this city ? 
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A. 11. A good many times I have acted as judge of the election 
in the first ward, city of Davenport. 
I. 12. In what ward did Geo. A. Davenport reside? 
A. 12. He resided in the first ward. 
I. 13. Will — please state whether or not the said Geo, A. voted 
in that ward at elections when you were acting as judge of elec- 
tion ? 
O48 A, 13. I don’t think that he ever failed to vote as often as 
I have been on the election board. 
I. 14. Then I understand you to say you received and accepted 
his vote as judge of the election ? 
A. 14. We did; and it was never challanged by any one. 
I. 15. Can you state whether or not Geo. was cantiien of a poli- 
tician and whether he claimed to be a member of any political 
party ; and, if so, what party ? 


(Same objections as to int. 5 and because it is leading.) 


A. 15. He claimed to be a member of the Republican party and 
voted the Republican ticket. 

I. 16. When he voted at these elections did he come up to the 
voting place alone, or was he accompanied by any one? 


(Same objections as to int. 15.) 


549 A.16. I can’t exactly say that he came there alone; whether 
he came accompanied with any one can’t with certainty be 
said in the first ward, where there is such a large crowd, but I know 
that he came up to the window independently, calling his name, 
and —— hunted up in the register and checked, and his vote de- 
vosited. 
1.17. When he made the objection that you speak of to the valua- 
tion that you had placed on unimproved portions of his property 
was his objection apparently reasonable or not, in view of the un- 
productive condition of the property ? 


(Same objections as to int. 15 and because the same asks for an 
opinion not of facts, but of the apparent. reasonableness of what Geo. 
said.) 


550 A. 17. It was apparently reasonable. 
I. 18. How often, Mr. Finger, have you met Geo. A. Daven- 
port—talked with him? 

A. 18. I can’t state the number of times, but I have met him fre- 
quently, and whenever I met with him he would begin to talk with 
me and I would answer him. 

I. 19. Can you remember what the subjects of his conversation 
were and repeat them ? 
¢ A.19. I cannot; that was every-day conversations as men will 
talk with each other on the street when they meet with each other, 
excepting when I talked to him on business. 

I. 20. Did you ever talk with him on any other business than 
that that you state while you were assessing ? 
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A. 20. Not that I remember, except on his real estate, and I have 
asked him about his personal property. 
551 I. 21. What did you say to him in relation to his personal 
property and what was his answer ? 

A. 21. I handed him a blank schedule for the assessment of per- 
sonal property, asking him to fill out the blank with the value of 
his assessable personal property ; he said he had no assessable per- 
sonal property ; his property was in real estate, block 59. This con- 
versation took place in or about the Davenport block, Main & Second. 
This was in another year. 

I, 22. You have stated that you have had frequent conversations 
with George aside from the times that you speak of while you were 

performing the duties of assessor. Can you state the impres- 
552 sion his conversations at these times left upon your mind— 

that is, wheather they were reasonable and rational or other- 
wise ? 

(Same objections as to int. 15.) 


A. 22. His conversations he had with me were reasonable and 
rational enough. They didn’t make any other impression on me. 

I, 23. From what you saw and observed of him and from what 
you have detailed in this your deposition, was he or not, in your 
opinion, capable of understanding simple and ordinary contracts ? 


(Same objections as to int. 5, and for the further reason no 7 
foundation has been laid by the witness for the opinion called for.) 


A, 23. It is my opinion he was. 


553  Cross-examination : 

I. 1. You will please state, if you remember, what was the subject 
of conversation between you and George at any time other than con: 
eeming the assessments, 

A. 1. That is pretty hard to be remembered. Tt would simply be 
en the weather and everday topes, as * What are vou doing now > 
er, How are you getting along? Tle would, probably, walk halta 
block or a blook with me 

1, 2 Did you ever sit down and enter into a conversation with 
him at any time? 


A, Y. Noa 
I. & Did you ever talk with him about business other than the 


- assessment ? 


A, 3. Not that I remember. It might have been that he 
554 broughta message from his father to me, but even that | 


could not swear to. 
I. 4. Did you ever talk with him about a contract ? 


A. 4. No. 

I. 5. You have known George a good many years; in what light 
was he generally regarded as to mental imbecility? State, if you 
know. 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial and not proper cross-examination.) 
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A. 5. I have simply known that he was subject to epileptic fits 
and in the state after and before that he was erratic and excitable. 
I. 6. You have not answered my question. Please answer it. 


(Same objection as to int. 5.) 


555 A. 6. In regard to his imbecility, I have never heard any 
one talk about it to me and I have never even seen him in 
epileptic fits; it is only reports to me. 
I. 7. State who managed Geo. A.’s business, as you understood 
it, and in what capacity. 


(Same objection as to int. 5.) 


A. 7. From what I have seen I have concluded that it was his 
father, because I saw his father pay George’s taxes, and I have even 
receipted for them myself partially, for they were never paid in full— 
at any rate, very seldom; this while I was helping Joe Le Claire, 
city marshall, who was ez officio city collector. 

I. 8. Did you ever know George to be engaged in any kind of busi- 

ness ? 
556 A. 8. No. 

I. 9. You say you had frequent conversations with him as 
you met him on the streets, the subjects of which you do not dis- 
tinctly remember. State whether or not such conversations on his 
part were or not of a light and trifling character. 

A. 9 They were at least not of any serious character. 

I. 10. State whether or not you believe him capable of entering 
into a conversation of a serious character as men ondinarilly do. 


(Same objection as to. Int. 3) 


A. 1. As to that, Tam not intimate: enough acquainted with 
hina to judge 

1 11, Now, then, as you have stated that your conversations 

WT with hina were not of a serious character and that vou are 

not Intimately acquainted with him enough to Judge whether 

he could hold a serious conversation, hew, then, de you say that, in 

your opinion, he was capable of understanding simple and ordinary 

contracts ? 


(Same objections as to int. 5.) 


A. 11. From his remarks he made to me in regard to the assess- 
ment of his property, and even from his conversations ; although they 
were light, I could, nevertheless, detect that they were sensible 
enough. 

I. 12. You will please now state where it was you talked with 
George about this real estate assessment and when it was and who, 
if any one, was present. 

A. 12. It was, asI stated before, either in the Commercial 

558 alley, in block 59, or on the south side of Third St., in front 
of the small buildings in that block. I remember distinctly 

it was not in 1872, the first year I was assessing, but cannot remem- 
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ber whether it was in 1873 or 1874, and cannot remember whether 
any one was present or not. 

I. 13. You will now please state in detail, word for word, as you 
can remember, what George said to you and what you said to him 
in the order it took place. 

A. 13. As far as Ican remember, it was about this way : He asked 
me, “ Finger, what are you doing with that big book around here? ” 
I answered him, I was assessing his property. He said, “ Now, Fin- 

ger, you remember this is my property and I want you to 
559 ~~ be reasonable.” About that time [ opened the book and 

_hunted up the property. This was block 59. He then came 
and looked at the plat, looked at the figures, and asked whether that 
were the figures the property was valued at. I told him, “ Yes, it 
was ;” that they were the figures of last year’s assessment. He then 
pointed out that piece of property on thesS. E. corner of the block, 
a large tract, and said, “ Finger, that is toohigh.” I showed him the 
property adjacent to it and the value that that wasassessed. I told him 
that, in proportion to the assessed value of such property as I showed 
him, his property was not too high assessed, and what words he 

: used in consenting to it I cannot exactly tell, but he consented 
560 : toit; thatis all. I forgot to tell, he made the remark, “ You 

- see that property has no improvements on and does not bring 
in a revenue ;” that is about the conversation. 


Adjourned till 10 a. m., October 9, 1880. 


Qoncnan®: 169020 0; w. 


Examination proceeded. 
All parties present. 


I. 14. In answer to int. 17 in the direct examination you stated 
that when Geo. made objections to the assessment of the portion of 
block 59 that his objections were apparently reasonable ; in another 

' portion of your deposition you state that you remonstrated 
561 against his objections as unreasoneble, or words substantially 

- conveying that meaning; now, what do you mean to be un- 
derstood when you say that his objections were apparently rea- 
sonable? 


(Objected to by plaintiff for the reason that the question assumes 
that the witness stated that he remonstrated with George for the rea- 
son that the objections made by Geo. were unreasonable, or words to 
that effect, when the witness said nothing of the sort.) 


A. 14. When the figures of the assessment were looked at without 
comparing any other property with the property in question, as most 
- men do when they are assessed, the figures look high, and for 

562 that reason the objections appeared reasonable, but after being 
' told that this property was to be assessed in comparison with 

the value of other property of an equal or like value, then it appeared 
unreasonable ; I mean after taken into consideration that this prop- 
erty was to be assessed in comparison with the value of property of 
an equal or like value, then his objections appeared unreasonable or 
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unfounded. I wish to convey the idea that I didn’t consider his ob- 
‘ jections unreasonable after being told that the property was to be 
i assessed in comparison with other property of like. value, for he was 
- then convinced that it was correct or near correct. 
I. 15. To whom did you originally go in making the assessment— 
to Geo. A. or Geo. L.? 
563 A. 15. In making the assessment of real estate I always 
went directly to the premises. I did not go to Geo. L. nor 
Geo. A., but met Geo. A. accidentally. 
(Signed) B. FINGER. 


Subscribed and sworn to before me this 9th day of October, A. D. 
1880. 
[ SEAL. ] (S’o’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


2 days, $3.00. 
Adjourned till 9 a. m., October 11, 1880. 


@ 


564  UniTED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 8th & 9th days of October, A. D. 1880, Bernard 
Finger, who was then by me duly sworn and examined and his ex- 
amination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 

the respective counsel for complainant and defendant. 
565 That said examination took place in the presence of, and 
was conducted by, Brannan & Jayne, solicitors for complain- 
ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors 
for the defendant. 

Witness my hand and seal notarial this 9th day of October, A. D. 
1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


S 
A“ 


. 566 Deposition of Abner Davison. 


Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT et al. 
OcTOBER 11, 1880—10 a. m. 


Examination proceeded. 
All parties present. 
ABNER Davison, being first duly sworn, doth, in answer to the sev- 
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eral interrogatories to him propounded, testify as follows on behalf 
of plaintiff: 

: I. 1. What is your name, age, residence, and occupation ? 

_A.1. Abner Davison ; age, 60; residence, Davenport; have lived 

in Davenport since July 5, 1852; occupation, attorney. 

567 I. 2. How long have you been practising at your profession 

: in this city; and if you have been associated with any persons 
in the practise of your profession, state with whom and for what 
length of time. | 

_A. 2. Have been practising since July, 1852. In August, 1854, I 
entered into a copartnership with David S. True, now deceased. The 
partnership practically continued until his death in April, 1873. 
May 15, 1873,I entered into copartnership with James T. Lane, with 
whom I am still associated. 

. I. 3. What office, if any, is held by your partner, Mr. Lane? 


-(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 
A. 3. United States district attorney for the district of Iowa. 
568 I. 4. How long has he held it? 3 


‘(Same objections as to int. 3.) 


A. 4. I believe 8 years next spring. 

I. 5. Are you acquainted with Geo. L. Davenport and his son, Geo. 
A; Davenport; and, if so, how long have you known them? 

‘A. 5. Lam; I think I became acquainted with Geo. L. Davenport 
in the fall of 1852; as Geo. A. Davenport I have known, but had no 
personal acquaintance with him until March, 1869, I think. 

I. 6. If you have ever had any business transactions with the said 
Geo. A. state how these business transactions occarred, when they 
took place, aud what they were. 

A.6. In March, 1869, Geo. L. Davenport was in our office on busi- 

ness; what it was I cannot now recall. He asked meif we 
569 had any money to loan. I told him we had. He said Geo. 
A. wanted to borrow some. I told him to send Geo. A. around. 


He, Geo. A., came either that day or the next, and said he wanted | 


to borrow $8,000. I asked him what security he would: give me. 
He said he would give me that portion of block 59 on which his 
building stood and the bank building. I told him that that was not 
security enough ; that he must give me more. He told me what 
his building cost, which I have now forgotten the amount, and 
what he thought the property was worth; the land—he thought it 
the best part of the block ; I mean the land that he proposed to give 

3 me as security. I finally told him if he could give me 100 feet 
570 on Third St. by 70 feet on Brady St. and get his father to sign 

_ the note with him I would let him have it. In the course of the 
conversation I asked him what he was going to do with the money orhe 
told me without asking, [am not sure which, but it came up in the 
conversation that he wanted the money to pay for the construction of 
the building. We told him as soon as we could examine the title 
we would draw the ps.pers, and told him when tocome in. My im- 
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pression is, but I am not quite sure of it, that before this he went 
out to see his father in reference to signing the note with him; at 

any rate, before the papers were signed he came in and said 
571 his father would sign. I don’t know whether he went out 

then or afterwards. At the time appointed he came in, I 
think, accompanied by his father, but of that Iam not quite sure. 
I drew the papers, morigage and note. He executed them and I 


took his acknowledgement and paid over the $8,000. His father. 


executed the note with him, coming in before the papers were fin- 
ished in drawing. I don’t remember whether he came in with him 
or before they were drawn. I believe the money was paid by check, 
because that was our usual way of paying. The loan was made for 
William McManus,and I think thecheck wasdrawn to Wm. McManus 
or bearer, as that was our usual way of drawing checks on funds 
572 wehadtoloan. In October, 1871, Geo. A. came to our office to 
know if we would loan him some more money. No person was 
with him at thattime. He wished to borrow $2,500 on the northeast 
corner of block 59. The portion that he wished to give was 50 feet on 
Third St., running south the distance of the Eldridge and Cameron 
leases, which, I think, is 80 or 90 feet. Wedeclined totake that, but told 
him if he would let it run to the alley we would make the loan. It 
was agreed to on his part. We examined the title and made the 
loan. The note and mortgage in that case is signed by Geo. A. alone 
and acknowledged before L. A. Le Claire. I think his father 
573 came and got the notes and mortgage before they were exe- 
cuted; I am not quite sure. They may have been sent over 
by our clerk, and took them over to his office that he occupied. My 
impression is—but I am not quite sure—that Geo. A. brought them 
back duly executed and got the money by check. Theloan was for 
Daniel Pratt and Esther Holt and some other relatives of Mr. Pratt, 
but the papers were made to Daniel Pratt alone. On the 25th of 
April, 1873, we made to Geo. A. Davenport 2: loans on a portion of 
the'south half of block 59—one for $1,200 for Mrs. Fannie Hilton, 
the other for $2,700 for John Littig. Forsome reason, I don’t know 
what, I cannot call to mind distinctly these transactions. My 
574 impression is that Geo. A. and Geo. L. both came in at the 
time we agreed to let them have those 2 loans. I notice by 
the papers that they were drawn by our clerk in part and in part 
by myself and acknowledged before me asa notary public. In 
January, 1874, we made to Geo. A. Davenport a loan for $10,000 on 
the north half of block 59. My impression is that Geo. A. and Geo. 
L. came in to see about the payment of the interest on the loans that 
they already held from us, the interest being payable on the 
first day of Januarv. Geo. A. desired to know if we wouid 
make him another loan on the north half of said block. We 
finally concluded to make the loan if his father would sign 
with him. His father being present consented to it, 
575 the objection to the security being that the north half was 
mortgaged in partat that time, and most of the west half and 
the northeast corner of the north half of the block was held by leases 
on long terms by different parties, with the right, as we understood 
_ 21—145 
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it, to renew on an appraisement. It was for that reason that we re- 
quired that Geo. L. should join in the note with Geo. A. The note 
is signed by both, Geo. A. first and Geo. L. afterwards; the mort- 
gage signed by Geo. A. alone and acknowledged before me as a 
notary public. This loan was for William McManus. I believe 


these are all the transactions by the way of loans that we have had 


with Geo. A. Davenport. 


576 I. 7. You state that when he spoke to you about the first 


loan in 1869 he proposed to give you as asecurity the ground 
on which his building stood, and also that on which the bank build- 


ing stood. How is his building located, with reference to the bank 


building ? 
A. 7. It is in the shape of an L, and adjoins it on the south and 


east, the bank being on the corner, his fronting on Brady and on 


3 Third streets. 


I. 8. Was any person with him at this time you speak of, or was 


‘he alone? 


A. 8. There was not; he was alone. 
I. 9. Do you remember whose name was first on the note that he 


' gave when the loan was completed ? 


A. 9. Geo. A. Davenport. 
I. 10. You say this loan and the loan of 1874 was made for Wil- 
liam McManus? 


577 A. 10. They were. 
I. 11. Do we understand from that that they were made 


' with his money? 


A. 11. They were. 

I. 12. Where did William McManus reside at these different 
times ? 

_ A. 12. At the time of making the first loan he resided in Daven- 
oe Iowa. At the time of making the second, I think, in St. Louis, 
issourl, although I am not quite sure. | 

I. 18. Can you state when he removed to St. Louis ? 

A. 13. [ cannot. My impression is that it was in 1870 or 1871. 

I. 14. Do you know or can you state how long William McManus 
had resided som before making the loan in 1869? 

A. 14. I cannot; but it was several years. My impression is that 

he came here in 1856. 
578 I. 15. Was he in business here; if so, what? 
: A. 15. He was; he was a mason by trade and a_ building 
contractor for the first vears of his residence here; he afterwards 
became a railroad contractor. 

I. 16. You state that when the second loan made for McManus 
was sought for of you that among other objections to the security 
offered, to wit, the north half of block 59, it was stated that there 
were then on portions of said block 2 existing mortgages; will you 
state whether or not at that time you asked George how many mort- 
gages there were on his property in the north half of 59; and, if you 
did, what his answer was? 


(Objected to by defendant, same as to int. 3, aud because it is lead- 
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579 A.16. I did not ask him, but think I said to him that we 
already had 2 mortgages on that portion of said block. 

I. 17. When you remarked that you had 2 mortgages on that 
portion of said block did Geo. A. make any answer to your remark 
or not; and, if he did, what was it? 

A. 17. I haveno remembrance that he made any reply. As I be- 
fore said, I think I said to him that there were 2 mortgages on there, 
and much of the property was leased on long terms, and I didn’t 
know about letting him have-so much unless his father would sign 
with him, but his father immediately said he would; I then said 
that I would make the loan; at that time I supposed his father to 
be good. 


580 Adjourned till 2 p. m. 


| Oct. 11, 1880—2 p. m. 
Examination proceeded. 7 


All parties present. 


I. 18. You state that when you made the last McManus loan to 
Geo. A. you required the name of his father, Geo. L., on the note as 
additional security, and that you then considered Geo. L. to be finan- 
cially good. Did you or not then know, or had you heard, that the 
said George L. had placed his negotiable paper in the hands of 
brokers for the purpose of raising money on it ? © 


(Same objections as to int. 3, and as assuming a state of facts to 
exist that haven’t been shown to exist.) 


581 A. 18. I did not then know of it and had not at that time 
heard of it. 

I. 19. Will you state whether or not the said Geo. A. called at your 
office at any time subsequent to the transactions you have detailed 
and spoke to you about making another loan to him? And, if so, 
state when it was, what amount he desired, and all that was said. 


(Same objections as to int. 3, and because it is leading.) 


A. 19. He did. The time when I cannot state. He wished to 
make a loan of $200,000. I told him that was more money than we 
had, and asked him what he wanted to do with so much money. He 

said he wanted to pay off the incumbrances on his property 
582s and help his father. I then repeated to him that was more 

money than we could make in one loan. He asked me if I 
didn’t think we could get it for him. [told him that I didn’t think we 
could, for I didn’t know where we could ; he would probably have 
to go to some of the insurance offices. He said something in refer- 
ence to Underwood & Clark offering to get the money, but what I 
could not say. Our conversation lasted about 3 minutes. I was 
busy. 

I. 20. Do you remember whether or not in the course of that con- 
versation he said anything about consolidating the indebtedness? 
And, if so, state what he said. 
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583 (Same objection as to int. 3, and because the same is lead- 
ing.) 
A. 20. Ido not remember that he said anything more than what 
I state in answer to my last interrogatory. My answer contains the 
substance of all that was said at that time, as near as I now recollect. 
I. 21. Can you remember when this conversation took place with 
reference to the time that the loan made by the Equitable Trust 
Company to the Davenports was concluded ? 
A. 21. It was prior; in the same year. 
I, 22. When Geo. A. called upon you, as you have stated, to obtain 
the loans which you made to him, did you or not observe in his 
appearance, manner, or language anything different from that 
584 of others who made similar applications te you? 


(Same objections as to int. 3, and because it is leading.) 


A. 22. I don’t know as I know just what you mean by that ques- 
tion. To my notion, no 2 men appear and act just alike. 

I. 23. What I mean is, was there or not anything in his appear- 
ance, manner, or language—anything that attracted your attention ? 


(Same objections as to int. 22.) 


A. 23. There was nothing whatever. 

I. 24. Will you please state what his appearance and manner was? 
You have given his language. 

A. 24. Nothing peculiar about his appearance or manner. 
585 He seemed to know and understand what he was talking 
about. 

I. 25. From what you saw and observed in him in these different 
transactions and conversations, will you state whether or not, in your 
opinion, he understood and comprehended the nature and obligation 
of the instrument which you have testified he executed to you ? 


(Same objections as to int. 3.) 


A. 25. I have no doubt of it. 
I. 26. Was the interest paid to you on these loans as the install- 
ments became due? And, if so, please state who paid it. 
A. 26. The interest was paid shortly after it became due each year. 
Sometimes by Geo. A. alone; at other time- Geo. A. came in with 
his father, Geo. L., who had interest to pay on his loans, which 
086 was due at the sametime. The last year, I think, it was paid 
by Mr. Putnam, but Iam not quite sure. I know Mr. Put- 
roe came over to see me in reference to it; that was in January, 
I. 27. Do I understand from your last answer that you had made 
other loans to Geo. L. or that you held Geo. L.’s paper for transac- 
a — from those you have testified about in reference to 
eo. A. ? 
A. 27. We made some loans to Geo. L. Davenport; one of $5,000, 
I believe, from William S. Cameron, made February 1, 1870. We 
afterwards made him another loan of $8,000 January 1, 1872, for 
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Daniel Pratt; that is all I now remember of. Geo. L. gave securitv 
on his own property. The time the Pratt loan was given the Cam- 
eron loan was taken up, I think. 


587 Cross-examination: 


I. 1. What have become of these loans that you made to Geo. A. 
Davenport and who now own them ? 

A. 1. The Hilton and Littig loans were paid off some time since. 
The Pratt was transferred by wills, first by Daniel Pratt to Mrs. 
Esther Pratt and then by Mrs. Esther Pratt to Henry F. De Bardel- 
evan. Iam not quite sure whether Mrs. Pratt assigned to him or 
bequeathed it to him by will. It is not paid and is still owned by 
De Bardelevan, as far as I know. Willizm Manus bequeathed cer- 
tain property to his wife, Mrs. Camilla S. McManus, and she took 
these mortgages by said will; they are not paid. She holds them 

et. 
588 I. 2. Did you ever obtain any interest individually in either 
of the loans mentioned ? 

A. 2. I at one time thought [ had. I found out afterwards that I 
had not. 

I. 3. What do you mean by your last answer? Please explain. 

A. 3. I mean this, we brought suit to obtain judgment on the Mc- 
Manus loans. Afterwards, supposing that we had judgment, I 
agreed that Mrs. McManus should not sell the property immedi- 
ately, so as to sacrifice it. After some few months following that she 
wrote our firm that she wanted her money and requested that we sell 
the property. Witha view to keep my word with those I had promised 
that the property should not be sold directly, I went to see the officers 
; of the Davenport National Bank to see if they would take 
589 that part of the judgment that was recovered on the $8,000 

mortgage, and they replied that they would. I then prepared 
an assignment of what we supposed to be the whole judgment, con- 
veying that portion of the decree to the bank and the balance to Mrs. 
Millar and myself. I afterwards discovered that by error of the clerk 
in filing the petition that we had no judgment. The petition being 
brought in the district court, he filed it in the circuit court. As 
soon as I discovered the mistake I went to the bank and said to the 
Officers that they had taken the claim upon my de reece yn that 

there was a judgment, and that I individually would refund 
590 them the money, although strictly I didn’t consider myself 

responsible, as I aeted in good faith,and I would look to Mrs. 
Manus to refund the money to me, and I did refund to the bank. 
The understanding is this: That we are to bring suit for her again 
if not settled, and if all of the money is not recovered, then the thing 
is to be submitted and she is to refund. At the time of having Mrs. 
McManus assign a portion of the decree to the bank, I told the offi- 
cers what my object was in having her transfer, to wit, to delay the 
sale on execution, as I had given my word that upon payment of 
the interest it could run along from year to year as long as they 
wanted, and the bank must take it on the same condition. 
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I. 4. Did you not guarantee these loans at the time they 
591 were made or assume some personal or firm obligation in ref- 
erence thereto? 

A. 4. Never did, these or any other loans that we have made. 

I.5. What amount of indebtedness probably does your firm as 
attorneys represent under mortgage security against Geo. A. Daven- 

ort? 
A. 5. Between $27,000 and $28,000. if I mistake not. 

I. 6. Do you include in that any part of the indebtedness now held 
by the Davenport National Bank ? 

A. 6. I do not, neither do I understand that we, as attorneys, have 
that in our charge—that is to say, I do not know whether or not 
the Davenport National Bank regard us as their attorneys in that 
matter. ; 

I. 7. Is not your firm the general attorneys for the Davenport Na- 
tional Bank ? 


592 (Objected to by plaintiff as incompetent, irrelevant, and im- 
material and as not proper cross-examination.) 


A. 7. We have done a good deal of business for the Davenport 
National Bank, but I do not understand that it has or ever had any 
retained attorneys. In reference to the Davenport claim we filed 
for the bank a cross-petition and afterwards a supplemental petition 
under an agreed price as to what we should charge for each act. 
The suit in which these proceedings took place is entitled Thomp- 
son et al. vs. Geo. L. and Geo. A. Davenport. We are attorneys of 
record for the bank in this case. 

I. 8. Do you not appear as attorneys for quite a number of 

593  mortgagees who are seeking to foreclose a mortgage on the 

Geo. L. Davenport homestead, as well as a mortgage on lots 

6 & 7, block 43, which mortgages were executed during the time 

that Charles E. Putnam was managing the business of the Daven- 

ports? And, if so, please state the amount of the indebtedness these 
mortgages purport to secure and for whom you appear. 


(Same objections as to int. 7.) 


A. 8. We do, but it had escaped my recollection that it covered 
any part of the property of Geo. A. Davenport. The parties that we 
represent are Mrs. Mary A. McKenzie, who claims $2,000 and inter- 
est; Mrs. Mary L. D. Putnain, who claims $5,000 and interest ; Miss 

Anna Walsh, who claims $4,671.69 and interest; the Rev. S. 
594 McC. Anderson, $2,000and interest ; Miss Josephine L. Hogue, 

$1,500 and interest ; Robert M. Wells, $4,692.90 and interest ; 
Mrs. Harriet V. Fitch, $4,500 and interest; total, $24,864.59 and in- 
terest. One of the mortgages is dated June 1, 1877, and executed by 
Geo. A. and Geo. L. Davenport. The other mortgage, which is exe- 
cuted by Sarah G. Davenport and Geo. L. Davenport, is dated June 
13, 1877. Ido not know whether at the time of the execution of 
these mortgages Mr. Putnam was managing the Davenports’ affairs 
or not. This is an indebtedness in addition to the amount that I 
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first stated. That statement only covered the McManus and 

595 De Bardelevan claims. These others had escaped my memory. 

I. 9. Is not the question of Geo. A.’s mental capacity in- 

volved and in issue in the foreclosure involving the last mortgages 
referred to? 


(Same objections as to int. 7.) 


A. 9. I believe it is. | 
I. 10. To what extent are you a stockholder, if at all, in the Dav- 
enport National Bank ? 


(Same objections as to int. 7.) 


A. 10. I do not own any stock in said bank, and have not for some 
years. 

I. 11. Do you or not know that Geo. L. Davenport looked after and 
managed the property of Geo. A.? 


(Same objections as to int. 7.) 


596 A. 11. I know he did during his minority, but do not know 

that he has since. In fact, Geo. L. told me at the time he ap- 
plied for the first loan that Geo. A. was of age and was managing 
his own affairs. I supposed he was still a minor. 

I. 12. How happened Geo. L. to first call on you and afterwards 
Geo. A.? Was there anything said that made it necessary for Geo. 
A. to call in person that you can now recall ? 

A. 12. My remembrance is that Geo. L. had some business in the 
office at the time. After he had transacted the business he said to 
me that Geo. A. would like to borrow some money. I think I said 

to him at the time that he would have to get an order of 
597 court as guardian, as Geo. A. was still a minor. He said, No, 

Geo. A. was of age and managing his own affairs. I then 
told him to tell Geo. A. to come in; and Geo. A. afterwards—but 
whether that day or the next, 1 can’t say—came in alone. 

I. 13. As you had kept a pretty close observation of Geo. A., is it 
not strange that he should have been at that time about 29 years of 
age and you still being under the impression that he was at that 
time a minor, and might you not have got the impression that he 
was still a minor from the fact that you observed that Geo. L. still 
attended to his business ? 


(Same objections as to int. 7, and for the further reason that the 

question assumes that the witness kept a close observation 

598 onthe said Geo. A., when there is nothing whatever in his 
testimony to warrant such an assumption.) 


A. As I testified in my direct examination, I knew Geo. A., but 
had had no business with him up to March, 1869. I had known at 
one time that his father had the management of his property and 
the collection of his rents, but I had known nothing of the manage- 
ment of the property, either by Geo. A. or Geo. L., the last few years 
anterior to the time of making the first loan, and at the time Geo. 
L. spoke to me about the loan for Geo. A. it never occurred to me 
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but what he was still a minor, and I asked the question as I did. 
The last time that I personally knew of Geo. L.’s having any- 
599 thing to do with the property of Geo. A. was when those little 
shanties were on the property where the big stores now stand. 

I. 14. Was there anything in the way of the real estate offered on 
the first loan being ample security ? 

A. 14. We did not regard it as having the margin that we usually 
required—that is, that the security was worth from 2 to 3 times as 
much as the amount borrowed. 

I, 15. Was it not quite an unusual transaction for you to demand 
personal security when loaning upon real estate ? 

A. 15. It was not. We have done it in 3 or 4 other instances that 
I can name. 

I. 16. How many loans had you probably made up to the time 

you made this first loan to Geo. A. in 1869? 
600 A. 16. I could not tell; a great’ many; I should think 
several hundred. In thinking further of it, at that time I 
shouldn’t be willing to say that we had made over 100 since 1858. 
Prior to that time we had made a good many. 

I. 17. Is it not a fact that in 1869 block 59 was all unincumbered 
and very desirable security for loans? 

A. 17. I can’t say, only as to the part that we examined the title of 
at that time, which was unincumbered except incumbrance of the 
lease to the Davenport National Bank at the time of the execution 
of the papers. The portion that we examined the title of was 100 
by 70 feet, in the northwest corner of the block. 

I. 18. Inasmuch as you declined to make the loan on the 

601 property which he first offered you and undertook to increase 

the dimensions of the property, how happened it that you did 

not go far enough in the real estate security to be satisfied therewith 

instead of going just so far and demanding his father as personal 
security ? 

A. 18. I did try to go far enough to get security to satisfy us, but 
he declined to give us what we wanted, for the reason he wanted to 
lease the balance of the block, and he thought that the mortgage 
would interfere. I then said to him he could give me farther south 
on Brady St., which was already leased, but he declined, saying that 
he thought the security was sufficient, and stated what the building 

cost, the amount of which I have forgotten. I then made a 
602 proposition to him to make the loan if his father would sign 
with him. 

I. 19. Are you positively certain that the talk which you have just 
related was with Geo. A. and not with Geo. L. ? 

A. 19. I think I cannot be mistaken in that. When Geo. L. came 
in to execute the note and Geo. A. the note and mortgage I then had 
- — with Geo. L., telling him I tried to get more security from 

eo. A. 

I. 20. Had you up to that time ever heard Geo. A.’s mental ca- 
pacity to transact business called in question ? 

A. 20. I don’t remember that I had. I had heard, but whether 
it was before or afterward I do not remember, that Geo. A. was drink- 
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ing very hard, and I think at that time, but perhaps later, his father 
told me that he had reformed. 

603 I. 21. It is, then, probably a fact, judging from your last 
answer, that nothing had occurred before and nothing at the 

time of the loan being made that excited any question in your mind 

as to George’s entire competency to transact and understand busi- 

ness ? 

A.21. It isa fact that at the time of making the loan nothing. 
had occurred which caused me to suspect that George A. Davenport 
was not of sound mind and fully competent to enter into the trans- 
action ; otherwise I certainly should not have made it. 

J. 22. Your last answer being true, how happens it that at this 
time you so well remember what he said and did when you knew 
nothing that was calculated to impress his conduct and conversation 

on your mind at the time it occurred ? 
604 A. 22. I don’t know that there was anything peculiar to 

impress it more than any other large transaction. It was at 
that time the largest loan we had ever made to any one person, and 
some time after the loan was made by Messrs. Richardson Brothers 
to Geo. A. and Geo. L., Jennis Richardson came into the office and 
asked me if [ had-heard any intimation that Geo. A. Davenport was 
not of sound mind. I told him that I never had; that I didn’t 
believe it, and it was then when I first undertook to fix on my 
memory what was said and done at the time of making these loans. 
This was in 1875. 


Adjourned till 9 a. m., October 12, 1880. 


605 OcTOBER 12, 1880—9 a. m. 
Examination proceeded. 


All parties present. 


I, 23. I wish to correct my answer to int. 16, cross. I then stated 
that [thought we might have made 100 loans from 1858 up to and 
prior to making the one of $8,000 to Geo. A. Davenport, March 285, 
1869. 1 find by actual count since the adjournment from yesterday 
that we had made just 47. I will say prior to 1856 we made 
a good many; I can’t remember how many, but I shouldn’t think, 
all told, 100 down to the time of making the loan to Geo. A. From 
1858 up to 1866 we had made but 3 loans. 

I. 23. Since our adjournment you have discovered that 

606 your memory is not the most reliable on matters that have 

happened many years ago. Now, inasmuch as you state in 

your last answer that you had no intimation that Geo. A. was of 

unsound mind until some6 years after you had made the loan of 

1869, coupled with the fact that you are interested as an attorney in 

collecting some $40,000, might it not be that your memory is at 

fault in recalling the particulars of the conduct and conversation of 
Geo. A. at the time of making said loan ? | 

A. 23. While I don’t claim that my memory is infallible, I] must 
say that I don’t think I can be mistaken as to what I have testified 
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touching Geo. A. Davenport and what was done and said in 
607 reference to said loans. In my answer yesterday in reference 

to the number of loans we had made, I had had no time to 
think of the question, and it occurred to me that our loans com- 
menced at an earlier date than what they did. After the adjourn- 
a in thinking it over, I concluded to examine the books and 
did so. 

I, 24. After adjournment, did you not have recourse to your books 
for the purpose of refreshing your memory, and did you not answer 
in reference to the number of loans more from the lights furnished 
by your books than from your independent memory ” 

A, 24. I did examine our books and did answer this morning 
from a information I obtained there as to the number of 

oans., 
608 ].25. Have you any written or record evidence to aid you in re- 
calling the conductand conversation which you claim occurred 
between you and Geo. A. at the time of making the loan of 1869? 

A. 25. I have not. 

I. 26. Is it not a fact that you have had recourse to your books, 
and did you not have with you during your examination-in-chief 
memoranda therefrom in order toenable vou to give the dates which 
you have so frequently mentioned in your direct testimony ? 

A. 26. No, sir; I did not. 

I. 27. Did you not have such memoranda in writing from some 
source to which you frequently referred during your examination- 

in-chief; if so, where did you obtain it? 
609 A. 27. I had memoranda of the dates of several loans, 

amounts, when due and payable, and the time of payment of 
interest, which I made from the original papers themselves a few days 
since, except asto the Hilton and Littig papers, which I made from the 
original papers yesterday morning, and also except as to the loans 
made Geo. L. Davenport, which I obtained by sending my son to 
examine the records as to dates. I am not quitesure as to the Cam- 
eron loan. I don’t know, but I think I referred to our books for that, 
as to the date of making the loan. 

I. 28. As all lawyers and law-writers have uniformly recognized 
the memory when unaided by dependent circumstances as very 

treacherous, and as yuu have recognized that weakness by 
610 having recourse to writings and making minutes therefrom 

to aid you in giving this your deposition, and as you have 
undertaken to say that you think you cannot be mistaken in relat- 
ing a conversation which occurred more than 11 years ago and on 
a subject of vast importance to the defendant in this case, we feel it 
our duty to ask you to produce such written memoranda as you 
may have made and permit the commissioner to make the same a 


part of this your deposition. Will you have the kindness to do so? 


(The plaintiff in this case objects to the question and to the re- 

quest as being without any warrant or excuse in law or equity, 

611 the paper called for being a private paper made by the wit- 
ness solely for his own use.) 
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A. 28. As I referred to the memorandum only for the dates of 
the several loans, I am perfectly willing that the notary should 
copy all parts referring to the same. 

I. 29. Do you not hold in your hand at this time 4 pages of 
closely-written matter to which you refer in giving your deposition-in- 
chief, and are you unwilling that the entire paper or an entire copy 
thereof shall be used and annexed to your deposition ? | 


(Same objections as to int. 28.) 


A. 29, Ido hold in my hands a paper to which I referred in giv- 
ing my deposition-in-chief only for the purpose of fixing the 
612 dates of the loans concerning which I have testified; said 
paper was used for no other purpose; that it is a private 
paper of my own and contains matters concerning which I have not 
testified and which have nothing to do witk this suit in any form 
that I can conceive of; therefore I decline to have it attached to 
this deposition, but I will read therefrom, if desired, and let the 
notary take 7 down as a part of my deposition the matters thereof 
to which I did refer. 
I. 30. Inasmuch as attorneys are to judge what is material and 
not a witness to this case, will you permit us to now read the docu- 
ment or will you read the entire document to us? 


613 (Same objections as int. 28, and for the further reason that 

the paper itself is a private paper belonging to the witness ; 
that his proposition to read from said paper the portions thereof to 
which he referred in giving his testimony and have the same made 
a part of his deposition is all that can be asked of the witness, and 
that counsel have no right to demand the reading or exhibition to 
them of a private paper belonging to the witness, containing matter, 
as the witness has stated, which is in no manner germazn to the case, 
and that the witness has himself a personal right to say what he 
will do with a private paper made by himself and for his own per- 
sonal use.) 


614 A. 30. I will read to you, if desired, the portions that I used 
or referred to in giving my direct examination, but for the 
reason that the paper contains matters not referred to and my pri- 
vate paper I must decline to read the entire document. 
I. 31. Will you testify that there is a thing in that document that 
you did not make with the view of using or referring to if you found 
it necessary in giving your deposition in this case; if so, what? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


A. 31. I will, but I decline to tell what, for the reason that it has 

no reference whatever to matters of this suit or the loans concerning 
which I have testified. 

T. 32. We feel it our duty to say to you that,as we under- 

615 stand, it is generally understood among the members of the 

Scott county bar that you, like most prominent attorneys who 

transact a very considerable amount of business and come in con- 
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tact with various men or various subjects, have a very poor memory 
as to matters that transpire in your office, and that you trust and 
are forced to to your books and written records for almost everything 
to aid your memory, and we now charge, in view of that fact, that 
you have gone to the extent of writing in the document referred to 
your recollection of the conversation had with Geo. A. and other 
matters to which vou have testitied, and that you are unwil- 
616 ling for that reason to exhibit the document referred to. Do 
you still decline to produce it? 


(Objected to by plaintiff, all the introductory part before the 
words “do you decline to produce it?” for the reason that the 
same is manifestly intended, as far as counsel can make it, as an 
intimidation to the witness and to coercing him doing a thing by 
a covertly-worded threat.) 


A. 32. While thanking the gentleman for the doubtful compli- 
ment contained in the last interrogatory or prelude to it, I will say 
to the gentleman that my memory as to conversations transpiring 
prior to the last 3 or 4 years was and is very strong; as to dates and 

amounts it is not so good, and I do often have to refer to the 


‘617 ‘books in our office for dates and amounts, but never have 


had to refer thereto for conversations or circumstances, other 

than dates and amounts, touching any transactions; that our books 

do not contain any such conversations or memoranda of such con- 

versations to which I could refer. I still decline tv produce the 
paper for the reasons before stated. 

I. 33. What do you say as to the charge we make against you in 
the last question ; is it or not true? 


(Objected to by plaintiff for the reasons heretofore stated and _ be- 
cause the paper, whatever it is, is a paper which, as the witness has 
testified, is a private paper made by himself and for his own per- 
sonal use.) 


618 A. 33. Regarding it as I do, after what I have testified, as 

directly impugning my veracity, I purposely omitted reply- 
ing to it in my last answer, and now decline to make any further 
reply to it for the same reason. 

I. 34. From your entire deposition, and particularly from your 
cross-examination, you have left the impression that you had a dis- 
tinct recollection, independent of all aids furnished your memory, 
of the conversation had with Geo. A. Davenport. We now charge, 
as we believe, that you have so much distrusted your own memory 
as to what that conversation was that you have gone to work and 
deliberately written out on the document referred to your recollec- 
tions of it and have brought said document here to refer to, if 

necessary, in testifying on the subject named. Will you per- 
619 mit us to look at said document in order to remove any wrong 
impressions, if such we have? 


(Same objections as to int. 33.) 
A. 34. While I should not have hesitated to let either of tle co-nsel 
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for the defence have seen said document if they had requested it. 


other than in the shape of the questions that have been put, and 
provided I had been permitted to have erased what did not pertain 
to the subject at all and were my private matters, I cannot, in re- 
spect to myself, after the questions that have been put by the gen- 
tlemen, even now grant them that privilege. 

I. 35. Inasmuch as you have been testifying to important matters, 
depending alone and entirely upon your memory, and on a matter 
entirely at variance with everything that some 75 witnesses have 

seen and testified to in reference to Geo. A. Davenport, we 
620 have had reason to believe and have reason to believe that 

you are mistaken in your recollection of the conduct and con- 
versation of Geo. A., and out of the most consciencious motives on 
our part we propounded the questions in reference to the document 
solely for the purpose of testing the reliability of your recollection 
without any reference to your position or standing as a witness, and 
we now State to you unless you produce said document we will stop 
the cross-examination now and here and move the court at the 
proper time for the production thereof. Will or will you not pro- 
duce it? 


(The structure of the question is objected to for the reason that 
the witness in giving his evidence is to be governed by his own 
621 recollection of the facts with regard to which he testifies, and 
the statement in the question that his testimony is at variance 
with the testimony of 75 witnesses produced by them is grossly im- 
proper.) 
A. 35. I decline to produce it, for the reasons before stated. 
1.36. Will you have the kindness to retain this document in your 
possession for a reasonable time until the court can determine the 


question of its production ? 
A. 36. I will. 


Redirect examination: 


I.1. You state in your cross-exaniination that the Littig and Hil- 
ton mortgages were paid off; do you know out of what money these 
mortgages were paid? If so, state. 


622 (Defendants object to any further examination of the wit- 
ness until the question of the production of the document re- 
ferred to is settled by the court.) 


Question is withdrawn. 
(S’g’d) ABNER DAVISON. 


Subscribed and sworn to before me this 12th day of October, A. D. 
1880. 
[ SEAL. ] (S’g’d) C. H. CLEMMER, 
. Notary Public, Scott County, Lowa. 


Adjourned till 2 p. m., October 12, 1880. 
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G23) Unirep Stares oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and a Oe 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the llth and 12th days of October, 1880, 
Abner Davison, who was then by me duly sworn and examined and 
his examination reduced to writing by me, and after being by me é 
read over to said witness was signed by said witness in the presence ) 
of the respective counsel for the complainant and defendant. 
That said examination took place in the presence of and 
624 was conducted by Brannan & Jayne, solicitors for complain- 
ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, 
solicitors for the defendant. 
Witness my hand and seal notarial this 12th day of October, A. D. 
1880. | 
[SEAL ] (S’p’d) C. H,. CLEMMER, 
Notary Public, Scott County, Lowa. 
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(Endorsed :) Filed Sept. 1, ISSI, EB. R. Mason, clerk. 


GQ & GW Depostion of James O. Grant for Mainteyt. 
Cirentit Qourt ef the United States, District of Lowa, 
Jor apH an Epwarps, Prastee, a, Gea. i. DAvEenpant oe a? 


Novemaer 17, 1880-10 a. ra, 
Examination proceeded, 
All parties present. 
JAMES GRANT, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of plaintiff: 
I. 1. What is your name, age, residence, and occupation ? 
A. 1. James Grant; have lived in Davenport since December, 
1841; have lived in Scott county since 1838; occupation, 
627 attorney. | 
I. 2. If you lived in the vicinity of Scott county, Iowa, be- 
fore removing to it state where you lived and how long and what 
position, if any, you held at that time; and, if you answer that you 
did hold an official position, state whether its duties brought you to 
the neighborhood of said city of Davenport. 


A, 2. In the winter of 1838 & 1834 I emigrated from North Caro- j 
lina to Illinois; in April, 1834, I settled in Chicago; in December, “ 
1834, [ was elected by the Legislature of Ilinois to the office of prose- 
cuting attorney for the northern judicial circuit, in which was the 
county of Rock Island, and the business of my office brought me to 
that county twice a year, 
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I. 3. State whether or not you are acquainted with Geo. L. 

628 Davenport & his family, and particularly his son Geo. A.; 
and, if so, how long have you known them ? 

A. 3. In the spring of 1835 Judge Breese and myself were the 
guests of Mr. Geo. Davenport, who lived on the island of Rock 
Island, during the time of court term—spring term of the circuit 
court; at that time 1 became acquainted with his son, Mr. Geo. L. 
Davenport, then a young man, just coming into manhood; I have 
known him ever since; I have known his son Geo. A. from his birth ; 
when I came to Davenport, in 1838, Geo. L. Davenport was a clerk 
in the store of his father and Mr. Le Claire on the corner of Main & 
Front street-. 

I. 4. State how often you have seen the said Geo. A. Daven- 
629 port and what opportunities, if any, you have had of talking 
: with him since “ attained his majority and of observing 
im. 

A. 4. I have, as I have stated, known Geo. A. Davenport since his 
childhood ; I don’t know that I have had any better opportunities 
of observing him since he has been a man than I had when he was 
a boy; [never was intimate with him as [was with the son of Tom 
Dillon, John EF. Dillon, and other men who were in constant busi- 
Ness intercourse with me, but after his majority my office Was on 
the opposite side of the street to where his father used to live and 
where he afterwards aavrried on his business; [used to see his son 
often, but talked with hin ovly oeaasionally, 


ESL (AT that part ef the last answer which refers to Gea A, 
| during his minerity and John BK Dillon objected to hy de 
fondant as not responsive to the question. 


1.5. Will you please state whether you saw and talked with the 
said Geo, A. during his minority; and, if so, what the subjects of con- 
versation were and how they impressed you? And if you had such 
conversations state as nearly as you remember what the age of the 
said Geo, A, was at the time. 

A.d. I saw him and talked with him occasionally during his minor 
ity. The subjects of the conversations I cannot remember. The 

conversations took place from the time he was old enough to 
631 talk until he becamea grown man. ‘There was a circum- 

stance occuring in his early life which made me notice him. 
The impressions made on my mind by his conversations were mere 
commonplace, nothing out of the way. 

I. 6. Can you remember what conversations you had with him 
after he reached manhood and how such conversations impressed 
you and what the subjects of them were? If so, please state. 


(Defendant objects to the question as steam SH irrelevant, and 
Immaterial and for the reason that no particular conversation Is re- 
ferred to or designated as a basis for an impression or opinion.) 


A, 6 Thad occasional conversations with him upon gen- 
G82_—seral subjects, very few of which remember. TE can recall to 
mind only 2 just now, One was about the agricultural so- 
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ciety. T can’t give the exact date, but T should say 6 or 7 years ago, 
The other was about a fire; that was within a year or 2 of the con- 
versation about the agricultural society. I should say it was after, 
ata guess, There was no particular impression made on my mind 
by our general conversations except these 2. The one about the 
agricultural society impressed me with the idea that Geo. A. was very 
friendly to me. The one about the fire seemed to me a very sensible 
commentary upon the errors of the men who had charge of the fire 
engine. 
I. 7. What was it that was said in connection with the agri- 
633 cultural society that led you, as you have stated, to believe 
said George was friendly towards you ? 

A. 7. There was a controversy in the agricultural society about 
converting it into private property, against which I was a leader, 
and Ira Gifford and others wanted to turn me out as a director. I 
went to both Geo. A. and Geo. L., who were stockholders in the so- 
cietv, for their proxies, and Geo. A. gave me his with such expres- 
sions as induced me to believe he was earnestly supporting me, or 
if he didn’t give me his proxey he went to the election and voted for 
my side. I can’t remember whether he gave me his proxy or went 
there and voted himself. 

I. 8. State whether or not you have not during you ac- 
634 quaintance with George seen him frequently when you have 
not spoken to him. 

A. 8. I have frequently seen him during his whole life when I 
have not spoken to him. 

I. 9. State whether or not, in your meetings with him and conver- 
sations, you observed anything in his manner or language that was 
different from the generality of men of his age. 


(Same objections as to int. 6.) 


A. 9% T never did. 

I. 10. When you spoke to him about the trouble that there was in 
the agricultural soctety and the effort that was being made to con- 
vert it into private property and your determination to resist such 
conversion, did Geo, appear to understand and comprehend the 
matter < 


635 (Same objections as to int. 6, and for the further reason that 
it assumes that the witness has already stated what that con- 
versation was, which is not the case.) 


A. 10. He did understand it. 

I 11. Will you state whether or not you are a member of the 
directory in the Davenport Savings Bank; and, if so, for what 
length of time have you been in such directory ? 

A. 11. Iam and have been since its organization. 

J. 12. Do you remember anything of an application having been 
made by Geo. L. Davenport to said savings erg and, if so, when 


such application was made, for what sum, and on what security ? 
A. 12. Geo. L. Davenport made an application to the Daven- 
636 port Savings Bank for a loan about June 21, 1873. I refresh 
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my memory from a copy of the records of the bank, A meet- 
ing of the board of directors was held June 21, 1873, at which were 
present Grant, Haller, Ochs, Richardson, Schmidt, Sherman, and 
Patuem, at which it was concluded to make the loan provided a 
committee of Messrs. Campbell, Sherman, and Ochs examine the 
matter and find everything satisfactory. There is no record of either 
the amount of the security, and I don’t know anything about either 
the amount or security. 

I. 13. Will you state whether or not there was any discussion in 

the board in relation to Geo. A.’s mental competency, or 
6387 whether anything was said about Geo. L. being his guardian 
at the time this application for a loan was made? 

A. 13. There was not any discussion as to his competency or the 
guardianship of his father that I remember. 

I. 14. Did Geo. A. have any guardian at that time or had he had 
previously ? 

A. 14. He did not then have any guardian, and he had not had 
any since he reached his majority. He never had any guardian ex- 
cept his parents during his minority unti! after the mortgage about 
which this litigation arose was made, and none until after the mort- 
gage was made. 

J. 15. Did you at the time this application for a loan was made 
know that Geo. L. was not the guardian of Geo. A.and that no guardian 
had ever been appointed for Geo. A.? 


638 (Same objections as to int. 6.) 


A. 15. I knew he was not his guardian and that none had been 
appointed by law. 

. 16. If any discussion had taken place in the board or anything 
had been said by any of the members at that time about Geo. L. 
Davenport being the guardian of Geo, A. or about Geo. A.’s mental 
incompetency, state Whether or not you would have been likely to 
have remembered it. 


(Same objections as to int. 6) 


A. 16. T think T should have remembered it. 

[. 17, State whether or not the committee to whom this applica- 
tion for loan was referred ever reported on the same. 

G39 A. 17. There is no record of any such report. There is no 

such report on file. I never saw or heard of one being made. 

I. 18. Was this loan made, in fact ? 

A. 18, It was not. 

I. 19. Do you know why it was not made? 


(Same objections as to int. 6.) 


A. 19. I understood the application was withdrawn. 

I. 20. You state that when you were acting in the capacity of 
prosecuting attorney for the northern circuit of Illinois you and 
Judge Breese were the guests of Mr. Geo. Davenport, the grandfather 
of Geo. A., at Rock Island. Will you please state whether or not 
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then or subsequently anything was said by Mr. Geo. Daven- 
640 _— port or any of his family about General Scott having been at 
some previous time a guest of Mr. Geo. Davenport. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 


A. 20. Our visit was in 1835, 3 vears after the Black Hawk war; 
Judge Breese in some capacity belonged to the militia, and was con- 
nected with that war; General Scott’s visit to Chicago and to the 
post at Rock Island was a part of the history of that war; a great 
many of his troops died of the cholera and were buried on the 
lower part of the island ; General Scott’s visit, his being entertained 

by Mr. Davenport, and the burial of his troops were a subject 
641 of conversation between Mr. Geo. Davenport and Judge 
Breese and myself during the time he entertained us. 

I. 21. Will you state whether or not the fact of General Scott’s 
visit to Rock Island and his being entertained by Mr. Geo. Daven- 
vat was a matter that was subsequently talked about in the city of 


avenport ? 
(Same objections as to int. 20.) 


A. 21. I can’t say that I have any particular recollection of any 
partioular conversation, but General Scott’s visit to the country was 
the subject of conversation with everybody ; he remained here for 
some time and negotiated a treaty with the Indians on the present 
town site of Davenport, where Mr. LeClaire’s log house used 

to be. 
642 I; 22 Will you state whether or not a loan was made by the 
said Davenport Savings Bank after the application for a loan 
in 1873 hadi been withdrawn; and, if so, when such loan was made, 
for what sum, and on what security ? 


(Same objections as to int. 6.) 


Adjourned till 2 p. m., Nov. 17, 1880. 

Nov, 17, 1S80—2 p.m. 
Examination proceeded. 
All parties present. 


A, 22. In answer to the question put to me before the adjourn- 
ment, I have examined the books of the savings bank and _ they 
show that on the 9th of September, 1875, a loan was made to 
643 Geo. L. Davenport for $20,000, with Geo. A. as security, and 
a collateral mortgage of Geo. L. to Geo. A., endorsed to the 
bank, on a lot on the northeast corner of Main & Third St., and other 
real property in the city of Davenport; also a chattel mortgage on 
a large quantity of wine, on $5,000 worth of stock in the Mahaska 
Coal Company, on $10,000 worth of stock in the Davenport Coal 
Com ag y, and on a leasehold estate from Geo. L. Davenport to Wads- 
worth. 


(Answer objected to by the defendant for the reason that the same 
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is secondary evidence and hearsay, the books of the bank being the 
best evidence of the transaction and they not being produced, and 
the witness not having shown the legal competency to make the 
statement of the records referred to. 


644 I. 23. Do you know as a fact that such a loan was.made? 
A. 23. Ido; I am and was a director of the bank when the 
loan was made, and advised it. 3 

I. 24. State whether or not, in the year 1875 and before the loan 
was made on which the mortgage in suit is founded, you were ac- 
quainted with the officers of the Equitable Trust Company or any 
of them. 

A. 24. I was acquainted with Mr. Maxwell, Mr. Edwards, and Mr. 
Roosevelt, directors of the company. 

I. 25. Will you state whether or not during the time that negotia- 
tions were pending for this loan—that is, the loan of the Equitable 
Trust Company to Geo. L. and Geo. A. Davenport, any inquiries 

were made of you by any of the officers of said trust company 
645 with regard to the advisability of the loan ? 


(Same objections as to int. 6.) 


A. 25. Mr. Maxwell and Mr. Edwards, and possibly Mr. Roosevelt, 
consulted me about that loan in the banking office of Clark, Dodge 
& Co., of which firm Mr. Maxwell was a member. 

I. 26. What answer, if any, did you make to their inquiries at this 
consultation ? 


(Same objections as to int. 6.) 


A, 26. I told them I thought it was a good loan ; that if I had the 
money I would take it myself. 
I. 27. State whether or not, fram vour knowledge of Geo. A. Daven- 
port as detailed herein, he had, at the time this mortgage was 
646 made, in your opinion, sufficient capacity to understand and 
comprehend the nature and obligation of a promissory note 
or other like simple contract. 


Objected to by defendant as incompetent, irrelevant, and imma- 
terial, and for the reason that the witness, from the evidence already 
given by him, has not shown himself competent to give the opinion 
asked for.) 

A, 27. I think he had. 


Cross-examination : 


I. 1. Please state what business, if any, you ever had with Geo. A. 

Davenport; state the transactions, time, and place. 
A. 1. I never had any business transaction with him, unless you 
would call my conversation with him about the agricultural 

647 society a business transaction. 

I. 2. What personal conversation did you ever have with 
him about anv matter of business? State when and where, other 
than the agricultural society matter. 


et ei ae nt ee - 
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A. 2. About his own business affairs I never had any copversation 
with him, but about affairs of the town and about common inter- 
course between men and men I have talked with him occasionally, as 
I have stated. 

I. 3. Please name any conversation you ever had with him about 
any matter of business. 

A. 3. I can’t be any more deffinite than I have. 

I. 4. Did you ever see him write his name to a contract, or do any 
kind of writing ? 

A. 4. I don’t remember now that I ever did. 
648 I. 5. Did you ever know of his ever being engaged in any 
kind of business? 

A. 5. I do not. 

I. G& Did you ever sit down and talk with him about the matters 
and topics of the day as you would ordinarily with men of your ac- 
quaintance? 

A. 6 T don’t know whether it was sitting down or standing up, 
but on several occasions T have tulked with him about the topies of 
the day, as T would with other men, 

I. 7 Give us a few samples of the talk vou had with hin, if vou 
recollect then, 

A. TY. Tadeo not recollect them. My mind is as blank as to those 
conversations on general topies as it is to hundreds of conversations 
L have had with you, Mx Hubbell) T know the fret of the conver: 

sations, bat aan't peoall them, except the bwo=one about the 
GA aagnioulianal society and the one about the Are. 
LS Is tenet a Ret, Judge well recaguized and andersiood 
by you, that Gea, ACs ther had a marked and wondenfal talaence 
ever his san Gea A? 


(Objected to by plaintiff as incompetent, irrelevant, Immaterial) 


A. & Individually I never saw that influence; I have heard it 
spoken of by others. | 

(Plaintiffs objects to the last sentence of the answer as not respon- 
sive to the question.) ; 

I. 9. Was it not the common and general report and understand- 


ing that Geo. L. Davenport transacted the business of Geo. A. Daven- 
port, and had a wonderful influence over him personally ? 


650 (Same objections as to int. 8.) 


A. 9. Among those people with whom I moved it was just the re- 
verse; that Geo. L. did not exercise an influence over him, and 
that Geo. A. attended to his own business. 

I. 10. Explain what you mean by persons with whom you 


- moved ? 


A. 10. I mean those persons with whom I associated that I have 
heard talk on the subject. 

I. 11, Name as many of those persons as you can remember who 
told you that Geo. A. attended to his own business ? 

A. 11. T remember very few of the persons, and the conversations 
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that I have heard on the subject are few in number; I think I heard 
Dr. Barrows say about the time Geo. reached his maturity that the 

father wanted to be appointed his guardian in order to keep 
651 the control of his property ; that the boy opposed it, and that 

the father gave it up; I am quite sure that I have heard Mr. 
Abner Davison say that Mr. Geo. A. Davenport collected his own 
rents and made mortgages on his property. About the time that 
this mortgage was made I asked Mr. Charles E. Putnam if he didn’t 
think it was a pretty large security for a son to make for his father, 
and he told me that Geo. A. had been fully consulted about it; that 
they had had a family consultation about it; I have heard other 
persons, Whose names I can’t recall at the present moment, speak 
about his collecting rents on his property aa making leases of his 
property. 

I. 12. Were these conversations before or since this litiga- 
GO2 tion commenced—T mean with Davison and others? 

A, 12. The conversations with Putnam & Barrows were be- 
fore and with Davison after. The conversations with other people 
were before and after. 

1. 18. The conversation with Barrows you say was about the time 
Goo, attained his majority, Give the details of that conversation as 
HaNT AS Pou ean remember? 

A. IS. T have told you all about it that T ean remen ber, 

1M. Was anything suid in that conversation by Barrows en what 
wrovad Gea bh. evnaht his appoltatment as guardian of Gea AY 

fad it any relation te his mental condition? State what he sad, 

A. A, AN that T ean recollect of what Dr. Barrows said was that 

the bay had more sense than his father Tt was understood 
WY so hetween De Barrows and myself that long before this time, 

when Gea A, was a child, he had an attack af some disease 
which was supposed to have affected his intellect. 

1.15. You have stated that you knew asa fact that Geo. L. Dav- 
enport was never appointed a guardian of Geo. A. How did you 
arrive at that knowledge, and when? 

A. 15. I ought to have stated in my answer to which this inter- 
rogatory refers that I had never heard of it. I have been an attor- 
ney of this county since 1838, and I was in censtant attendance upon 
the courts about the time that Geo. A. attained his majority. The 
conversation with Dr. Barrows called my attention to the fact, 

and if he had been appointed guardian I should have 
654 made inquiry in regard to it, and I don’t see how it could 
have escaped my attention. 

I. 16. Have you not, Judge, always regarded George A. during all 
the years through boyhood and manhood as a feeble-minded per 
son—rather conspicuous in that regard in the city of Davenport? 

A. 16. T was living in the town when Geo, A as a child had an 
attack of” sickness which affected the brain. He was attended by 
Dr. Barrows and Dr, Gregg, and there was a consultation of physichkus 
about his case; that with all these physicians I wason termsofintiniate 
friendship, and not long before they were witnesses in a case of mal- 
practice which I defended, and induced them during the trial 
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change their professional opinion on that case at the trial by 
an authority from Sir Ashley Cooper, whose student Dr. 
Gregg Was, and my curiosity was excited to kuow their opinion about 
this case of Geo. AL Like lawyers, they differed; some of them were 
of the opinion that it would permanently hnpair his intellect; others 
that it would not. This was during the sickness of Gea AL Tn 
consequence of this Dobserved the bay after his recovery more than 
1 otherwise should, and noticed him as he Was growing ap and the 
opinion T Remed was that the vigor of his intellect was dalled hy 
that disease, bat net to the extent of what yor would call a Reble 

minded person FE have heard that he was a bay slow to 
OO Fearn, bat that he did learn, and that he had ordinary under 

standing, He was more noticed undoubtedly both by myself 
amd ethers because he was a nich man’S som and a neh man’s 
grandson, and his grandfather gave him a block in Davenport which 
was not valuable at the time, bat which turned out to be valuable 
in the progress of time, and particularly from 1851 to 1856. 

I. 17. How would you regard a person as to being feeble-minded, 
who, after every effort to educate his mind and understanding, and 
after being sent to the best schools available for the purpose in this 
city and in Baltimore, and at Sinsinawa Mound, near Du uque, who 
had attained his majority under such a course of instruction, and 

who was then totally unable to accomplish the result of 
657 multiplying the simplest terms in figures ? 

— to by plaintiff as incompetent, irrelevant, and imme- 

terial.) 


A. 17. [ should regard him as wanting in intellect instead of hav- 


ing a feeble intellect. 
I. 18. Suppose that after all this course of education he should be 


found — of constructing sentences and writing them ina 
sensible and reasonable manner, what then would you say as to the 


capacity of his intellect ? 


(Same objections as to int. 17.) 
A. 18. I should say he wasn’t able to learn those things. I should 


6959 


say he was deficient in that capacity. 


I. 19. In answer to int. 13 you state that at the time the 

658 first application for a loan for Geo. L. Davenport was made 

to the Davenport Savings Bank there was no discussion as 

to Geo. A.’s competency or the guardianship of his father that you 

remember, and this application you date as June 21, 1873. In an- 

other place you answer that you did not know at that time anything 

about either the amount or security. At the time this application 

was made had you any knowledge whatever that Geo. L. proposed 

Geo. A. as security, or the 2 weed of Geo. A., as security; was that 
question before the board at that time ? | 


(Plaintiff objects to the question because it does not properly 
quote the witness.) 
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A. 19. At that time I had a knowledge of everything that 

659 — was before the bank ; [ don’t now recollect what security was 

tendered, nor on what property. The rules of the bank at 

that time prohibited loans —_ upon real estate security, and there 

are NO papers on file from which T can refresh my memory, except 
what | Nave Stated In my direct exanination, 

1. WA. You state that a commiittes, consisting of Campbell, Shen 
man & Ochs Was appolated to examine the matter The Ochs re- 
Reed to is Lipman Oehs & it no, and the Shennan, Pheneser 
Shennan >? 

AL WA Yes. 

t 2h. Did nod both Sherman and Ochs, or one of them, at a sab 
sequent meeting of the board, verdally Inform the board that they 

had examined into the matter of Geo. A, Davenport’s mental 
G8 competency to execute the —— contract, or any contract, 

and found and so believed that it would not be legally safe 
to transact any business with him? 

A. 21. Nosuch verbal report was ever made to the board of direct- 
ors when I was present. 

I, 22. State ahelins or not the mental competency of Geo. A. 
Davenport was ever discussed at a meeting of the board of directors 
of the Davenport Savings Bank, in which you and Ochs took a 
prominent part, or anybody else, to your knowledge; if so, state 
when. 

A. 22. There never was any such discussion before the board that 
I remember; I never recollect of discussing the subject with Mr. 
Ochs; I have no recollection of his mental competency ever being 

discussed prior to or at that time; up to the making of the 
661 loan of 1875 I never heard the subject of his mental compe- 
tency discussed at a meeting of the board. 


Adjourned till 9 a. m. Nov 18, 1880. 


NovEMBER 18, 1880—9 a. m. 
Examination proceeded. 


All parties present. 


I. 23. State whether or not the Davenport Savings Bank has an 
office in the same room as the First National Bank of Davenport 
and has had since its organization. 

A. 23. Yes; always in the same building and always in the same 
or adjoining room; it is now in the same room. 

I. 24. Asa rule, are not the stockholders of the one bank 
662 stockholders in the other bank ? 

A. 24. No; that is not the rule; it is the exception ; a ma- 
jority of the stockholders in the savings bank are not stockholders 
in the other bank. 

I. 25. State whether or not the claim of the Davenport Savings 
Bank against Geo. L. Davenport and Geo. A. is still in litigation, or 
the securities, | 
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(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 25. The claim between the bank and Geo. L. and Geo. A. is not 
in litigation ; there is a litigation against the savings bank, now 
pending, by 2 daughters of Geo. L. Davenport in relation to a 
part of the property mortgaged. 

I. 26. State whether or not you knew that Geo. A. was sub- 
663 ject to epileptic fits. 

A, 26. I knew that in the same way that I knew other events 
occurring in the history of his life; I never saw him have one, but 
I have learned from various persons that he was subject to them, 
and that they were in consequence of this attack of disease when he 
was a child. 

I. 27. At the time you asked Geo. A. to vote for your side of the 
agricultural contest did you not also ask his father to do the same 
thing? 

A. 27. I did. 

I. 28. How soon after making this request was the election held ? 

A. 28. On the same day and the same forenoon. 

J. 29. Were the father and son together at the time you made this 

request ? 
664 A. 29. My impression is that they were; my impression 1s 
that they were together or got together soon after and they 
went to the court-house immediately ; I learned of the contest when 
I came down-town in the morning; I went around and hunted up 
my friends and got them to the polls as soon as I could. 

I. 30. Do you know how much stock Geo. A. owned in the so- 
ciety ? | 

A. 30. He owns one share and has one vote. 

I. 31. When the $20,000 loan was made by the savings bank in 
1875 to Geo. L. was not Charles E. Putnam managing the business 
of the Davenports ? 

A. 31. He was. 

. hey What position did he hold at that time in the savings 
ank 4 

A. 32. He was the president. 

I. 33. Who made the application for the loan ? 

665 A. 33. Mr. Putnam, for Mr. Davenport. 

I. 34. As an officer of the bank can you explain why Geo. 
L. made the mortgage on the lot on the corner of Third and Main 
streets to Geo. A. instead of to the bank ? 

A. 34. I can. : 

I. 35. Was not the mortgage made for the purpose of negotiating 
it to the bank ? 

A. 35. I don’t know. 

I. 36. Did you at that time make any inquiries as to why the 
mortgage was made to Geo. A. instead of to the bank ? 

A. 36. I did. 

I. 37. What was the result of your inquiries? 

A. 37. It was entirely satisfactory to me as an officer of the bank. 
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I. 38. Of whom did you inquire, and what was the answer 
given ? 
666 A. 38. I inquired of Mr. Putnam,and the answer was either 
that he expected to make the loan from some other parties or 
that by making the mortgage to Geo, A. it was security to him for 
his endorsement. 

I. 39. Was the last reason a plausable one to you and Mr. Putnam 
as lawyers, when by all rules of subrogation Geo. A. would have 
had the benefit of that security, even if the mortgage had been made 
directly to the bank ? 


pean to by plaintiff as incompetent, irrelevant, and immate- 
rial. 
A. 39. It was not a plausible one to me; I can’t answer for Mr. 
Putnam. 
I. 40. Was the fact called to your attention at that time, 
667 Judge, that the lot named was in fact the property of Kittie 
and Naomi Davenport? 


(Same objections as to int. 39.) 


A. 40. It was not. 

I. 41. Was the loan named paid, or has the mortgage been fore- 
closed and the several securities sold ? 

A. 41. It was paid in part and the mortgage foreclosed and the 
securities sold for the balance. 

I. 42. Did you have any consultation with either of the Daven- 
ports concerning this loan during the pendency of the negotiations ? 

A. 42. I did not. 

I. 43. To your knowledge, did any of the officers of the bank 
aside from Mr. Putnam ? | 


(Same objections as to int. 39.) 


A. 43. Neither any other officer of the bank or Mr. Putnam 
668 as an officer had, to my knowledge, any consultation with 
either of them. 

I. 44. Did you regard the property security as sufficient for the 
loan ? 

A. 44. I regarded it as worth at that time 4 times the amount of 
the loan. 

I. 45. What did you regard the property given as security at that 
time worth ? 


(Same objections as to int. 39.) 


A. 45. I regarded the real and personal property security, exclu- 
sive of the wine, as worth $80,000. 

I. 46. You will please explain how the officers of the trust com- 
pany happened to consult you in reference to the loan to the Daven- 
ports now in controversy. 

A. 46. John D. Maxwell, a director in the trust company, was a 
member of the firm of Clark, Dodge & Co., my bankers, in New York ; 
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he had been my personal friend and client since_the year 
669 1850; had visited me in Davenport, knew that I lived here, 

and wanted my opinion about the advisability of that loan. 
He wrote to me, and after writing I was in New York and he and 
Edwards consulted me. 

I. 47. You may state what points were talked about between you 
and these bankers in reference to this loan. 

A. 47. The value of the property and the sufficiency of the in- 
come to pay the interest on the loan they contemplated making. 

I. 48. You have stated that Mr. Maxwell wrote to you on the sub- 
ject named, and if you answered that letter will you have the kind- 
ness to attach a copy of the letter and its answer to this your depo- 
sition ? 

A. 48. I will if I can find them; I do not usually preserve letters 


that do not refer to business or make copies of answers to— 


670 such letters. I did not regard this as a business letter. 

I. 49. In making loans, Judge, is it not a fact that the status 
or business capacity and standing of the borrower cuts an important 
figure; and what, if anything, was said between you and Mr. Max- 
well in that regard concerning the Davenports ? 

A. 49. In answer to the first part of the question I should say it 
depended whether the lender relied upon the property of the bor- 
rower or the ability of the borrower to make the money by his per- 
sonal exertions, though lenders differ about that. As to the second 
part of the question nothing was said between Mr. Maxwell and 
myself in relation to the business capacity of the borrowers. 

I. 50. Was there nothing said whatever concerning the business 

capacity of the Davenports in any respect ? 
671 A. 50. Iam quite sure there was not; if there was J have 
no menory of it. 

I. 51. Was your conference with Mr. Maxwell before or after you 
had said to Mr. Putman that you thought it was a pretty large 
security for a son to make for his father? 

A. 51. I cannot remember. 

I. 52. You knew at the time that Mr. Maxwell consulted you that 
the loan was being made for the use of Geo. L. mainly on the prop- 
erty of Geo. A., did you not’ 


(Same objections as to int. 39.) 


A. 52. I knew that the mortgage included part of the property of 
Geo. A. I knew that the loan was being made for Geo. L. 

I. 53. Was that matter talked about between you and Mr. Max- 
well and did he seem to understand the same thing ? 


672 (Same objections as to int. 39.) 


A. 53. I have no recollection that it was talked about or what he 
seemed to understand about it. The subject of the conversation 
with me was the value of the property, not the ownership. 

I. 54. Are you willing to testify, Judge, that from your best recol- 
lection that nothing was said or written by you to Mr. Maxwell to 
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the effect that Geo. A. and his property was security for Geo. L. in 
this loan ? 


(Same objections as to int. 38.) 


A. 54. I am. 

I. 55. What should have caused you to make the remark that 
you say you did to Mr. Putnam to the effect that it was a pretty 
large security for a son to make for his father? 


(Same objections as to int. 39.) 


673 A. 55. Though I have no children now alive, I have brought 
up a great many and treated them as my own, and my pru- 
dence and affection as a father would always prompt me to give my 
property and incur liabilities for them instead of having them do 
the same thing for me; and the query I put to Mr. Putnam was 
because of my opinion of the duty of a parent to a child. 
I. 56. You say that Mr. Putnam, when you put that inquiry to 
him, replied, among other things, that Geo. A. had been fully con- 
sulted. Howdid he happen to make, do you know, sucn a remark ? 


(Same objections as to int. 39.) 


A. 56. Of course, I can’t give the reason of his mind about it; I 
can only give his answer. 

674 I. 57. You say you knew that when Gee. A. was a small 

boy he had an affliction which was thought by some would 

affect his mental faculties. Was that belief based alone upon that 

= —— affection without any reference to his future state of | 

realth ? 


(Same objections as to int. 39.) 


A.57. I should say that that belief, that it would affect his mental 
faculties, was confirmed in his life thereafter. 

I. 58. If from casual observation one may judge of your disposi- 
tion you are not in the habit of doing much talking on the streets? 
A. 58. I don’t think I linger and talk very much on the street. 

I. 59. For you to stop and talk on the street is an exception rather 
than a rule, is it not? 

A. 59. I think it is. 

I. 60. Would it not be a rare occurrence for you to stop on 
675 the streets and talk with such a person as Gzeo. A. Davenport? 

A. 60. It would be rare for me to stop any length of time 
with any person on the streets; I wouldn’t make a distinction of 
Mr. Geo. A. Davenport and other persons of his station in life. 

I. 61. Suppose, instead of what little you have known about Geo. 
A., it had come to your knowledge that he had never transacted any 
business aside from collecting rentals on small buildings—such as 
shanties and stables—for spending money, and had been taken, when 
about the age of 18, to Baltimore and placed or attempted to be 
ergs in an institution for feeble-minded boys or young men, and 

ad through violence left such’ institution and afterwards been 
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placed in a private family, and that the head of that family, 
676 a reputable gentleman, after 3 years experience, had pro- 

nounced Geo. A. as of very weak mind and almost wholly in- 
capable of learning anything and totally unfitted to transact any 
business, and that such gentlemen as Dr. Barrows and Dr. Baker 
should testify that he, from mental weakness or disorder, was wholly 
unfitted from understanding and transacting business of any kind, 
and that such men as Mr. Matlock would testify that Geo. A. would 
time and again order fish-hooks by telegraph from New York city 
worth 25 cents and pay $1.50 for the dispatch, and go within the 
same hour to the express office and inquire of Mr. Trotter if such 
fish-hooks had arrived, and repeat the call several times during the 

same day, and that some 75 other witnesses, who had come in 
677 almost daily contact with Geo. A., including the sheriffs of the 

county, police officers, and justices of the peace of the city, 
should testify that Geo. A., after reaching the years of majority, had 
devoted most of his time, when doing anything, to hunting rats and 
mice, and that these gentlemen, all basing their belief upon what 


‘ they actually knew of Geo. A., should state that he was of unsound 


mind and incapable of transacting business, would you still be will- 
ing to answer as you have in your last answer-in-chief ? 


(Objected to by plaintiff as immaterial, incompetent, and irrele- 
vant because the question put to the witness is a hypothetical one, 
proper only to be put to a witness who has been introduced and has 
testified as an expert, when the witness has not been introduced as 

such or testified as such, but has testified solely to facts falling 
678 under his own observation and within his own knowledge.) 


A. 61. If I am to entirely ignore my own knowledge and my own 
opinions, as the question supposes I am to, and that there were no 
other facts in the case except what you name in the question, I cer- 
tainly should not be of same opinion I was when I gave my last an- 
swer In my direct examination. | 


Redirect examination: 


[.1. I have understood since I closed the direct examination that 
the Davenport Savings Bank had, previous to the application to it 
for a loan in 1873 by the Davenports, made certain loans to Geo. L. 
Davenport on paper, to which Geo. A. wasa party. If this is so, 

will you please state when such loans were made, for what 
679 sums, and what relation Geo. A. bore to the paper? 

: A.1. On July 1, 1872, the savings bank made a loan to 
Geo. L. Davenport of $2,000 on a mortgage on the north 80 feet of 
lot 5, in block 41, and the note was signed by Joseph A. Davenport. 
On the 8th of July, 1872, they made him a loan for $3,500, secured 
by a mortgage on parts of lots 9 € 10, block 61. Geo. A. was not a 
party to this last loan; it has no endorsement. 

I. 2. Can you remember at what time in the day you saw and 
spoke to Geo. A. Davenport in reference to his vote or voting as a 
stockholder of the agricultural society? Was it before: the hour 
fixed for the opening of the poll? Ifso, how long before? 
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680 A. 2. It was before the hour fixed and not more than 3, 
probably not more than 2, hours before; it might have been 
| within half an hour before; I can’t fix it more deffinitely. 
~-— I. 3. You state, in answer to a question put to you by the other 
side, that Mr. Putnam was president of the savings bank when the 
loan of 1875 was made by it tothe Davenports. Will you state 
whether or not Mr. Putnam is still the president of that institution 
and how long he has been such officer? 
A. 3. He is still the president and has been since 1872. 
_ I. 4. You state in your cross-examination that Mr. Putnam pre- 
sented the application for the loan to the directors of the savings 
bank which it made to Geo. L. Davenport in 1875 and about 
68l which you have iestified. What did he say in presenting 
this application ? 


(Objected to by defendant as being immaterial and hearsay testi- 
mony.) 
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A. 4. Mr. Putnam stated that he wanted to make a temporary 
loan for Mr. Davenport in order to carry out his scheme of taking up 
Davenport’s floating indebtedness and securing it by a long-time 
mortgage. He made the application for Davenport. He was Daven- 
port’s financial agent and was managing his business and we knew 
it at the time. He presented us with the usual mortgage, abstract 
of title, and the usual papers that the bank required to make a loan 
of any kind. 

I. 5. At the time that you had this conversation with Mr. 
682 Maxwell in relation to the loan which the trust company sub- | 
sequently made to the Davenports, did you know that there | 
were then on the south half of block 59 one mortgage in favor of the 
Richardson Brothers for $25,000 and 2 other mortgages—one in 
favor of Fannie Hilton and the other in favor of John Littig—the 
2 last ainounting to about $4,900, exclusive of interest? | 
A. 5. I knew that there were mortgages on that property from Mr. 
Putnam, who disclosed to me his project of relieving Mr. Geo. L. 
Davenport from his embarrassment by his indebtedness by taking 
up his paper and giving a long-time mortgage. 
I.6. Through an inadvertence, I notice that the last question 
which I put to you on the direct examination, being ques. No. 
683 27, limits your opinion touching the capacity of the said Geo. 
A.to understand and comprehend the nature and obligation 
of a promissory note and other like simple contract- to the time 
when the mortgage in controversy was executed. Will you state 
whether or not, in your opinion, founded on the facts you have de- 
tailed in your testimony, the said Geo. A. had such capacity before 
said mortgage was executed and since its execution ? 

A. 6. My opinion is that he had both before and since and has 

had since his majority. 


| 
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Recross-examination : 


J. 1. Please state what you mean by sufficient capacity. What de- 
gree of intelligence do you regard as furnishing sufficient capacity ? 
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A.1. I mean that Geo. A. Davenport, when he signs a 

684 note, knows that it is an obligation to pay money. He knows 
that it is not an order for some fish-hooks. 

I. 2. Suppose that he would execute a note for $20,000 for a fish- 
hook or make purchases equally as absurd, would you regard him as 
possessing sense sufficient to transact the important business of exe- 
cuting a $100,000 mortgage? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 2. I shouldn’t regard him as having it from that act. 

I. 3. You base your opinion exclusively, do you not, upon what 
you vourself have known of Geo. A., as detailed in your deposition ? 

A. 3. I base it exclusively upon what I know of him and 

685 have seen of him. I did not undertake, in my deposition, to 

detail all that I had seen or known of him, for I couldn’t re- 
member. 

I. 4. Then your opinion is based, in part, on matters not stated in 
your deposition ? 

A. 4. Not so in the sense in which the question is put to me. I 
stated that I had had conversations with Geo. A. Davenport that I 
couldn’t remember, but they made an impression on my mind as 
to the character of his intellect. I have seen him at times and 
places that I cannot now recall or repeat, and from all of these I 
could see that Mr. Davenport had a mind which reasoned. I never, 
in any of my conversations with Mr. Davenport, heard him say a 
foolish thing. He always seemed to me to understand. 


686 (Defendant objects to all that part of the answer after the 
word me, in the third line, as not being responsive and being 
matter that has already been gone over in this deposition.) 


I. 4. Do you know that either of the loans made in answer to the 
first redirect question concern Geo. A. or his property ? 
A. 4. They were not made to him, and did not cover his property. 
(S’g’d) ; JAMES GRANT. 


“ae and sworn to before me this 18th day of November, A. 
~ [seat.] (S’p’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


Adjourned till 2 p. m., Nov. 18, 1880. 
687 Exurpit “A.” (S’g’d) C. H. Clemmer. 


OFFICE OF CLARK, DopGE & Co., 51 WALL STREET, 
New York, May 29th, 1875. 
DEAR JUDGE: I took the liberty to-day of telegraphing you, 
making enquiry as to the value per front foot of G. L. Davenport’s 
lots on Brady St. between 2d & 3d Sts. 
The fact is G. L. & G. A. Davenport apply for a loan of 150 M 


- 
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on their property in Davenport (all appraised, &c.) of the Equitable 
Trust Co., of which I am director. 
My motive in asking you for. your opinion is to see how far you 
confirm the valuation we received. 
Excuse my troubling you in a matter out of your line, but I will 
gladly reciprocate. 
Yours truly, JOHN D. MAXWELL. 


688 Davenport proposes to put up more property than what I 
asked you about, but I thought the Brady St. lots’ valuation 
might be a fair criterion as to the valuation put on the others. 


On the back is, “ John D. Maxwell, New York, May 29, ’75. 


James Grant, in presenting the letter called for in int. 48, cross, of 
which the following is a true and correct copy, states as follows: 


“T find the letter of Mr. Maxwell to me, but cannot find any 
answer to him. 

“T went to New York about that time, and the interview that I 
spoke of took place, probably, in consequence of that letter.” 


(S'g’d) ©. H. CLEMMER. 


689 Uwnitep STATES OF AMERICA, 
State of Lowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 17th and 18th days of November, A. 
D. 1880, James Grant, who was then by me duly sworn and exam- 
ined and his examination reduced to writing by me, and after being 
by me read over to said witness was signed by said witness in the 
presence of the respective counsel for the complainant and defend- 
ant. 

That said examinatian took place in the presence of and 

690 and was conducted by Brannan & Jayne, solicitors for com- 

plainant, and Geo. E. Hubbell and Martin, Murphy & Lynch, 
solicitors for defendant. 3 

Witness my hand and seal notarial this 18th day of November, 
A. D. 1880. | 

[SEAL. ] Sed) C. H. CLEMMER, 
otary Public in and for Scott County, Jowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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691 & 692 Deposition of Richard Smetham for Plaintiff. 5 
: Circuit Court of the United States, District of Iowa. -#. 


JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT et al. 


NovEMBER 18, 1880—2 p. m. 
Examination proceeded. 
All parties present. e 


RicHARD SMETHAM, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of plaintiff: 
I. 1. What is your name, age, residence, and oceupation ? 4 
A. 1. Richard Smetham; age, 62; residence, Davenport; have . 


lived here since the spring of 1846; occupation, cashier of the Dav- 

enport Savings Bank. 

693 it 2. a has been your business since your residence in 
this city 

A. 2. Printer, publisher, deputy postmaster for about 8 years, 

| deputy county treasurer for about 8 years, and since cashier and an 
| officer of the Davenport Savings Bank. 

I. 3. State whether or not you are acquainted with the family of 
4 Geo. L. Davenport, and particularly with his son Geo. A.; and, if so, 
| how long have you known them ? 

A. 3. Iam acquainted with them, and have known them ever 
since I came to this town, more or less intimately; some of them I 
have known better than others. 

I. 4. How long have you been acquainted with the said Geo. A.? 
| A. 4. I have known him ever since he was a boy to speak to, but 
| never was at all intimately acquainted with him until 1870. 

I. 5. State how and under what circumstances you became 
694 more * ceaamaae acquainted with him at the time you have 
named. 

A. 5. He became a member of the Sons of Temperance at 
that time, of which I was a member and in which I was much in- 
terested. 

I. 6. Were you — at the time that he was initiated as a mem: 
ber of that order 

A. 6 T find evidence on the books of the organization that T was, 
but T have no recollection of it, 

1. 7% Deo T understand you to say, then, that you do not remember 
seeing him pass through the ordeal of initiation » 

At Yes; 1 don’t remember anything about it. 

1. & After Gea, had joined this organization did you meet with 


him and talk with him ; and, if so, how ety ? a 
— S I made it a point of talking to him whenever I had a 
chance, 


I. - What generally were the subjects of your conversation with 
im 
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A. 9. We generally talked about the order—the Sons of 
695  Temperance—and especially about our own division. 

I. 10. Can you recall these conversations, if not in the lan- 
guage, at least in substance? If so, repeat them. 

A. 10. I cannot recall any distinct conversations, except, perhaps, 
one. I have a distinct recollection of urging Geo. tocome more fre- 
frequently and of his saying he would do so if they moved down- 
town during the winter; that it was lonely for him to walk home 
alone at night after the division was dismissed. 

I. 11. What distance was his home from the hall in which the 
division met and what kind of a road was he required to take? 

A. 11. The distance is about a mile, and a good deal of it is lonely 
and not through the best portion of the city, either. 

I. 12. State whether or not Geo. previous to joining this organi- 

zation had been dissipated in his habits. 
696 A. 12. I cannot speak from personal knowledge. My un- 
derstanding of the general understanding was that he was dis- 
sipated and was in the habit of getting drunk occasionally. I saw 
him once when I thought he was drunk, and only once—that is, to 
the best of my recollection. 

I. 13. What was his conduct as to drinking after having joined the 
Sons of Temperance ? 

A. 13. I believe that he kept his pledge not-to drink religiously. 

J. 14. Will you state whether or not in the conversation you 
had with Geo. in respect to the temperance organization he mani- 
fested any interest or showed any zeal for its success or prosperity ? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and for the reason that it asks for the ultimate result of evi- 
dence instead of the evidence itself.) 


A. 14. He manifested a great interest and was always ready 
697 to contribute money in an emergency. 

I. 15. Can you recall anything that he said which mani- 
fested the interest that he felt? If you can, please do so. 

A. 15. I cannot remember, except in the case I mentioned, any 
distinct conversation. I cannot recall any distinct conversation, 
except the general idea or topic that was talked about, 

I. 16. In these conversations that you had with him did Geo. 
occupy the attitude of a listener only to what you said, or did he 
take pact himself in the conversation ? 

A, 16. My recollection is that he talked freely and readily and 
that the conversations were by no means confined to myself alone 

1. UZ, State whether or not when you met Geo, on these occasions 

your conversations were confined to the objects whieh the 
GAS erganization had in view or whether it extended to other 

subjects; and, if so, what these subjects were, as near as you 
ean remember, 

A. 1% During the time of the existence of that organization, or 
rather of my connection with it (I left it about the fall of 1876, | 
think), I don’t think we talked of other subjects, except very rarely, 
except it would be about common topics, such as fishing and the 
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weather and whatever was the topic of common conversations in 
the community at the time. 

I. 18. After you had ceased to be a member of the organization 
did you meet and converse with him; if so, how frequently and on 
what topics? 

(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 

A. 18. In 1876 & 1877, if I remember rightly, I was in the 
699 habit of meeting him a good deal in Mr. Putnam’s office, 
but I have no recollection of the subjects of conversation, 
except that on one occasion he showed mea Pulvermacher galvanic 
belt for the cure of what he called his spells. I have met him fre- 
quently in stores and other places, but I cannot remember dates. I 
met him once in Mr. Mast’s tobacco store after his return from 
Tama county, and I asked him a number of questions about the: 
Indian tribe who lived there. I can’t recall the exact substance of 
his reply; it went to show that Geo. rather enjoyed his life among 
the Indians. He gave me some idea of their habits and way of liv- 
ing and the number of the tribe, if I remember right, the char- 
acter of their houses, and places of residence. 
I. 19. Please to state how these conversations that you had 
700 with Geo. impressed you—that is, whether they were the 
expressions of a 1aan who seemed to understand the subject 
about which he was talking, to know what he was saying, and to 
make his language intelligible to the person with whom he was 
talking or otherwise. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and as leading, and as calling for the opinion of the witness 
as to the character of the conversation without giving the conversa- 
tion itself, that the court may judge of its character.) 


A. 19. I answer all that in the affirmative. 
I. 20. Can you state the general duration of these conversations 
vou had with George; if so, how long were they ? 
A. 20. They were all short and casual. 
T, 21. In your conversation with him, state whether or not vou 
had any difficulty in understanding what he said or whether 
701 ornot he appeared to understand what you said. 


(Same objection as to int. 19.) 


A. 21. None whatever; on the contrary, his responses were always 
prompt and clear and to the purpose. 

I. 22. State whether or not you are a member of the Old Settler’s 
Society of Scott County; and, if so, whether or not you hold or 
have held any office in said society. 

A. 22. Iam a member and also secretary of the association. 

I, 23. Have you, as secretary, possession of the records of that 
society ? 

A. 23. I have. 
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I. 24. Do you know whether Geo. A. Davenport was a member of 
that society or not? 7 
A. 24. He was and is. 
I. 25. Will you state whether or not Geo. has held any offices in 
said society or been appointed on any committees of said society ; 
and, if so, what offices and on what committees ? 
702 A. 25. I find in the records of the Pioneer Settlers Asso- 
clation of Scott County, Iowa, that in 1864 he was elected a 
member of the executive committee, consisting of William Barrows, 
Alibene Morton, Geo. A. Davenport, Barton S. Glaspell, and Charles 
H. Eldridge. At the 12th annual meeting, December 8, 1868, he 
was appointed a member of the reception committee by Judge 
Grant, president. There were 8 members of that committee. In 
1870 he was elected one of the 12 vice-presidents. In 1871 he was 
elected a member of the executive committee, which always con- 
sisted of 5, to wit, B. S. Glaspell, Geo. A. Davenport, Geo. L. Daven- 
port, Israel Hall, and Daniel Moore. In 1874 the executive com- 
mittee consisted of B.S. Glaspell, A. C. Billon, Geo. A. Davenport, 
W.S. Collins, and L.S. Blackman. In 1874 the executive 
703 committee consisted of nine members, of which Geo. A. was 
one. A printed circular of invitation to the old settlers to 
meet at the residence of Judge Grant Jan. 13, 1874, was issued and 
has the names of a committee of Israel Hall, Jos. & Risley, Geo. A. 
Davenport, and Hugh Garrett printed to it, and which is preserved 
among the records of the association. On December 8, 1874, he 
was again appointed on the executive committee, which then con- 
sisted of 8 members. On October 20, 1875, he was again appointed 
on the executive committee, which then again consisted of 8 mem- 
bers. On Aug. 12, 1876, he was aguin appointed on the executive 
committee of the same number of members. At the 20th annual 
festival he was again appointed a member of the executive 
704 committe, consisting of 8 members. For the last time, Sept. 
4, 1877, he was again appointed a member of the committee, 
consisting of 7 members. 


Adjourned till 9 a. m. Nov. 19, L880. 


Nov. 19, 18SO—9 a. m. 
Examination proceeded. 


All parties present. 


I. 27. Will you state what were the duties of the executive com- 
mittee of the association or society ? 

A. 27. If one could explain what the business of the association 
was and their modes of action one could explain the duties of the 
executive committee. They had to arrange all that—arrange for the 
annual meetings and festivals, and soon. The details were gener- 
erally placed in the hands of sub-committees of the executive com- 
mittee. 

I. 28. You stated that you had had a conversation with Geo. shortly 
after his first return from Tama county. Will you state when this 
was? 
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705 A. 28. My impression is that it was on the edge of winter, 
last year. I remember that he told me he came back to get 
his winter clothes. 
I. 29. Are you able to recall your conversation with him at that 
time? If so, please state it. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) , 


A. 29. I have been able to think of some things. I have been 
thinking the matter over and talking about it with my wife, to whom 
I repeated it on my return home, and I can remember some of it, 
but not all. Geo. had told me before he went to Tama county that 
he intended to learn the Indian language, and I asked him in this 

conversation referred to if he was making any progress in 
706 ~=— learning the language. He said that he was able to under- 
stand already a good deal that was said to him, but couldn’t 
talk back, or words to that effect. I cannot, of course, recall the 


, exact phraseology. I asked him if the Indians lived in wickaups, 


and his reply was, “ No; they live in wigwams and some of them in 
houses.” I asked him if they farmed, and he said that they grew a 
good deal of corn and a good many vegetables, such as pum-kins 
and squash, and raised a great many ponies. I don’t know that I 
recall specially anything more. He told me, as I said before, that 
he liked to live among the Indians and would never live in Daven- 
port again, and that he wouldn’t have come down if it hadn’t been 
that he wanted his winter clothes and came for them. 
707 I. 30. State whether or not, in these different conversations 
you have had with Geo. and from your general observation 
of him, you noticed anything in his manner, appearance, language, 
and general deporiment differing from that of men generally—that 
is, of men of his age. 

A. 30. He was an idle man. He wasa man that hadn’t anything 
to do particularly, and belong- to the class of rich men’s sons and 
was very much like the rest of them that I know. There was noth- 
ing to distinguish him from the ordinary citizen. 

I. 31. Will you please state whether or not a loan was made by 
your wife to Geo. L. Davenport? If so, when it was made and for 
what amount, and, if any security was given, what it was. 

A. 31. My wife’s name is Anna A.Smetham. On July 8, 

708 1875—I believe that is the exact date—my wife lent Geo. L. 

Davenport $5,000 on collateral security, which was an assign- 

ment of the lease of Goes & Kircher and of a lease of a man named 

Dunn, who had a lease of a store. This property of Goos & Kircher 

is on the northeast corner of Brady & Third Sts., and the building 

occupied by Dunn was on the corner of the alley, a few doors north. 

Goos & Kircher’s rental was $1,000 a year; the other I do not now 
remem ber. 

I. 32. Has that loan been paid ? 

A. 32. That loan itself has never been paid. 

I. 4 Was any change made in the securities; and, if so, what 
was It! 
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A. 33. On August 1, 1876, I was asked to advise my wife that it 
was was very important to Mr. Geo. L. Davenport that he, 
709 Geo. L. Davenport, should be able to make a settlement with 
John S. Davis, who otherwise would probably drive Mr. 
Davenport into bankruptcy, and so do away with the chance of sav- 
ing anything from the wreck of his estate, and I was asked to give 
up the note and the leases aforesaid and take instead of it a note 
signed by Geo. A. and Geo. L. Davenport and secured by mortgage 
on parts of lots 6 and 7, in block 43, in the city of Davenport, and ~ 
some other property that Idon’t remember. It wasdone. My wife 
consented to make the change, and the change was made. It was 
represented that in order to make the settlement with Davis it was 
necessary to give him the lease aforesaid. 

I. 32 (a). At the’time the loan was originally made to Geo. L. 

Davenport, in 1875, will you state what his financial standing at that 
time was and whether the loan would have been made with- 
710 out proper security ? 

A. 32 (a). Mr.-Davenport hadn’t any financial standing at 
that time. The loan would not have been made without proper se- 
curity. 

I. 33 (a). Will you state whether or not in making the change of 
securities in 1876, as you have stated, you considered the new se- 
curities a sufficient protection for the loan ? 

A. 33 (a). I did. 

I. 34. State why you thought so. 


(Same objection as to int. 29.) 


A. 34. I thought so because I knew the property to be very valu- 
able, and I was satisfied that it would sell for enough to pay the debt. 

I. 35. Will you state whether or not you regard the name of Geo. 
A. Davenport upon the note as adding any strength to it? 


(Same objection as to int. 29, and because it is leading.) 


711 A. 35. I regarded the name of Geo. A. Davenport as adding 
great strength to it. 

_I. 36. Do you know whether or not the mortgage given as security 
for th¢ new note made in 1876 embraced other claims besides that 
of Mrs. Smetham ? 

A. 36. It did embrace other claims. 

I. 37. Did your wife act in person in any of the business or transac- 
tions in relation to the loans she made to Mr. Geo. L. Davenport or 
did any one act in her behalf? Ifso, who was it? 

A. 37. I was the only person who acted for her in any way, and then 
only asa messenger. She did not act in person. I acted for he. 
She relied upon my judgment in a measure, and she relied upon 
her own judgment upon my representation to her. J was not her 
agent—that is, I held no power of attorney. 

I. 38. Will vou please state whether or not, in your opinion, 

712 ~=— from the facts stated herein, the said Geo. A. understood and 
comprehended the nature and obligation of a promissory note 

or other like simple contract. 
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(Same objection as to int. 29, and because no proper foundation 
has been laid for the opinion the interrogatory calls for.) 


A. 38. Yes, I believe that he understood it perfectly. 

I. 39. Will you state, Mr. Smetham, whether or not vou knew of 
Geo. A. making leases for his property. 

A. 39. Yes; I knew that he did make leases of his property, from 
personal knowledge. 

I. 40. Do you know whether or not he collected and receipted for 
the rents of the property so leased, or any of it? 

A. 40. I know only from hearsay that he did collect some 
713 rents. I can’t speak about all. 
I. 41. Do you know whether he was the owner of block 59? 

A. 41. I know that he was owner of block 59. 

I, 42. Did you know, previous to making this change of securities 
that you have spoken of, anything of Geo. making mortgages on his 
property in block 59? 

A. 42. I had seen on record a mortgage to the Equitable Trust 
Company; my impression is that it was before the change was 
made. : 

I. 42. Do you know of any other mortgages ? 

A. 42. I remember of the McManus mortgages, and the Richard- 
son mortgage, and several others that I can’t recall. 

I. 43. Please state whether or not your duties prior to making this 
change of Securities ever required you to look over and examine the 

land records of Scott county. 
714 A. 43. I was deputy recorder in 1862, and while deputy 

recorder I indexed a lease from Geo. A. Davenport to the 
Merchants’ Branch of the State Bauk of Iowa. I find that to be a 
fact from recent search of the records. I don’t remember of doing 
so, but I must have done so. From 1874 up tothistime it has been 
my duty as an officer of the Davenport Savings Bank to frequently 
examine the records. | 

I. 44. I now repeat the question I put to you before: From what 
you have seen and observed of Geo. A. Davenport and from your 
knowledge of the business transactions in which he has been en- 
gaged in relation to his own property, from the facts stated herein 
by you as a witness, state whether or not, in your opinion, the said 
Geo. understood the nature and obligation of a promissory note. 


(Same objections as to int. 38.) 
715 A. 44. I believe that he understood it as well as I do. 


Cross-examination: 


I. 1. You regard yourself as entirely sane and free from all mental 
disorders, do you not? 

A. 1. I do. 

I. 2. Inasmuch, then, as you have testified in your last answer-in- 
chief that Geo. A. Davenport understood the obligation of a promis- 
sory note as well as you do, you must regard him, then, as free from 
mental disorder as you are, do you not? 


yn 
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; (Objected to by plaintiff as incompetent, irrelevant, and imma- 
- terial.) 


A. 2. I believe Geo. A. Davenport to be perfectly sane. 

I. 3. Do you believe, and is such your opinion, that his 
; 716 — mental faculties are as sound and healthy as any ordinary 
-” person’s ? 


(Same objections as to int. 2.) 


A. 3. I believe that his mental faculties are not strong, but that 
as far as they go they are perfectly sound. He is an uneducated 
boy, and don’t know very much, because nobody seems to have 
taken the trouble to teach him. 

I. 4. You believe, then, that his mental faculties are simply weak, 
if weak, for the want of proper culture? 

A. 4. I do. 

I. 5. It is your opinion, then, that if Geo. had been properly edu- 
cated he to-day would be as bright and capable as the ordinary 
business man ? 

A. 5. I do. 

I. 6. It is your opinion, also, that disease has not in anywise pre- 
vented the development of his intellect or mental faculties? 


717 (Same objection as to int. 2.) 
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A. 6. So far as my personal knowledge goes, I don’t believe that 
it has. 

I. 7. It is your opinion, also, is it not, that the same efforts and 
attentions which would educate and develop the ordinary mind 
would have educated and developed the mind of Geo. A. had they 
been so applied ? 


(Same objections as to int. 2.) 


A. 7. Under proper discipline, yes. 

I. 8. If he possessed,.as you claim, a sound and healthy mind, 
wherein in his education should the application of the proper disci- 
pline have differed from its application in ordinary cases? Please 
explain. 


(Same objections as to int. 2.) 


718 A. 8. He should have been taught humility, for one thing. 
I think the whole family looked upon themselves as being a 
sort of ducal family in Davenport, and that they were not subject to 
the ordinary rules. I think that the influence of his mother’s vio- 
lent temper has been very demoralizing to him, and that he ought 
to have been taken away from all contact with it in order to give 
f him the right discipline. 
oe I. 9. You may now state what would have been necessary to have 
educated Geo. A. and made him a bright business man, following 
out the idea that you have advanced, that the proper steps were not 
taken. 


(Same objections as to int. 2.) 
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719 A. 9. I won’t go into a dissertation on that subject. It 
would take me too long. I decline to answer the question. 


Adjourned till 2 p. m. November 19, 1880. 


720 | Nov. 19, 1880—2 p. m. 
Examination proceeded. 
All parties present. 


- 1.10. You think, Mr. Smetham, do you, there was a kind of a 
royalty hedged about the Davenport family, and that that had 
something to do with his want of progress in intellectual pursuits ? 

A. 10. I think that they themselves—some of them; some of the 
younger ones—thought there was, and that it had something to do 
with the impatience of control of the boy. 

I.11. Did you ever know a prince, you yourself having once 
resided in a country controlled by royalty, devote the most of his 
time in hunting for rats and mice? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


721 A. 11. I have known them by hearsay to do things that 
were equivalent—just as bad. 

I. 12. When you state that you believe Geo. A. was as capable of 
understanding the obligations of a promissory note as you yourself 
are did you base the belief on your impression that he was of sound 
and healthy mind? 

A. 12. I eae: it upon the belief that he was sound enough and 
healthy enough to understand that aud upon what I have heard 
reported about his conversations upon the subject. I never talked 
with him upon the subject. | 

I. 13. Have you ever talked to Geo. A. on the subject of prom- 
issory notes or contracts of any kind? 

A. 13. I never have. 

I. 14. Have you ever heard him talk to others on such subjects ? 

A. 14. I never have. 
722 I. 15. Have you ever heard him talk on any matter of 
business ; if so, what? 

A. 15. Except about the business of Sons of Temperance, I never 
have talked with him on matters of business. 

I. 16. What matters of business connected with the Sons of Tem- 
perance have you heard him talk about? 

A. 16. About the indebtedness of the institution and the best way 
of liquidating it; that is the only thing with reference to that. 

(6) I. 16. While it is probably true that Geo. while a member of 
the temperance organization contributed money towards its indebted- 
ness will you swear that he ever discussed the subject of such in- 
debtedness in any shape and manner with you? 

(6) A. 16. I remember a conversation with him in which he 
723 suggested some kind of an entertainment for the purpose of 
raising money for that purpose; he never entered into any 

deep financial discussions on the subject. 
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I. 17. What business have you personally ever seen Geo. A. trans- 
act? 

A.17. None. ? 

I. 18. Have you ever seen him sign his name or do any kind of 
writing ? 

A. 18. I don’t recollect, but I think I must have done so on one 
occasion. My seat at the division of the Sons of Temperance was 
such that I was very likely to see initiates sign their names to the 
constitution. I think it extremely likely that I saw him sign the 
constitution ; I don’t swear positively that I did. 

I. 19. Who was instrumental, if any one, in getting Geo. A. into 

the Sons of Temperance? 
724 : -s 19. Geo. E. Hubbell, to the best of my knowledge and 
elief. 

I. 20. When did he become a member ? 

A. 20. In July, 1870. 

I. 21. When did he become a member of the Old Settlers’ So- 
clety ? | 

A. 21. He became a member, I suppose, when he became of age, 
in 1861; I think he became a member the moment he became of age; 
I don’t know when ; I think the book does not give the date; I can’t 
speak positively. , 

I. 22. Was the business of both of these societies transacted under 
parliamentary usages? | 

A. 22. It was after a fashion ; I was a member of the Sons of Tem- 
perance a good many years and I know nothing of parliamentary 
usages. ) 

- I. 23. As a rule were you a regular attendant upon these meet- 
ings? : 
A. 23. Yes. 
725 I. 24. Did you ever know Geo. A. to make a motion of any 
kind or take any active part in these meetings ? 

A. 24. I never did. 

I. 25. Is it not a fact that the president of the Old Settlers’ Society 
named the members of the executive committee? 

A. 26. They were appointed on the nomination of the members. 
Generally speaking, they were suggested by the members and ap- 
pointed by the president. That was the custom when I was present. 

I. 27. Did you personally ever know Geo. to either meet or trans- 
act business with the executive committee, from your own knowl- 
edge? 

A. 27. Inever was present at a meeting of the executive committee 
while Geo. was a member of it. 

I. 28. Had not this society what it called a monument con- 
726 structed out of boards and on which the names of the dead 
were inscribed, and was not this monument kept in an office 

or building belonging to Geo. A.? 

A. 28. I know nothing about it. I have seen some reference to it, 
I think, in the minutes of the organization, but I believe it was be- 
fore my time. I was one of the forty-sixers. I was one of the mem- 
bers who were admitted under a new rule some years ago. Theold 
26—145 | 
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rule confined membership to all who came here before 1840. The 
new rule admitted all who were here before Iowa was admitted as a 
State. 

I. 29. You can state nothing about what Geo. A. did as a member 
of the executivecommittee, and all you knew is the fact that he was 
such a member, and this fact you obtain, do you not, from the rec- 

ords of the association ? 
727 A. 29. That is all so. 
I. 30. Your wife has a suit, has she not, pending against 
Geo. A. seeking to foreclose the mortgage on his property which you 
have heretofore spoken of, and has not the guardian of Geo. A. inter- 
posed the defence of insanity ? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 
A. 80. So I have heard from Brown & Campbell, my wife’s attor- 


neys. 
I. 31. When was that suit commenced ? 


(Same objection as to int. 30.) 


A. 31. I can’t state without referring. Ican’t remember. I think 
it has been over-a year. 
I. 32. You say you had a conversation with Geo. A. on his 
728 return frota Tama county, in the early winter of last year. 
Was your wife’s suit then pending? 


(Same objection as to int. 30.) 


A. 32. I believe that it was. 

I, 33. How did you — to tell your wife of the conversation 
ou wy with Geo. A. on his return from ‘Tama county on going 
1ome * 

A. 33. Because I knew her to be very much interested in the sub- 
ject. She has rather a deep interest, I think, that has any bearing 
upon George’s intelligence, or want of it. My reason for telling it 
was just as I have stated it. 

I, 34. Was there anything prompted you specially to engage in a 
conversation with Geo. A. on the occasion mentioned ? 

A. 34. Natural curiosity ; that was all. 
729 I. 35. Natural curiosity about what? 

A. 35. About the Indians. A good many of them used to 
live here. 

I. 36. Was that all? 

A. 36. That was all. 

I. 37. Whereabouts did you have this conversation with Geo. A. ? 

A. 37. In Mast’s cigar store. 

I, 38. Who was present ? 

A. 38. Mr. A. F. Mast; that is my recollection. I am_ positive 
about the place, and I know about the hour of the day, and I have 
a strong impression that Mr. Mast was there. 

I, 39. How long did that conversation last ? 

A. 39. Probably about 10 minutes, I should say, at a guess. 


Ly: 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 203 


I. 40. How many times can you mention that you had conversa- 
tions with Geo. A. on any subjects ? 

A. 40. I cannot undertake to say. They have been quite 
730 numerous. 

I. 41. Did it ever come to your knowledge that Geo. A. was 
a subject of epilepsy ? 

A. 41. Not till within 3 or 4 years, perhaps. I cannot decide 
upon the time. 

I. 42. How did you learn it? 

A. 42. I learned it first from his own conversation, without know- 
ing the character of the attacks that he was afflicted with, something 
which he called spells; but till I saw him one day with his face 
marked badly, and inquired of somebody, I forget whom, I did 
not know that his fits were epileptic or that his spells were epileptic 
fits. 

I. 48. Have you not heard Geo. A. frequently called “foolish 
George ” or “ crazy George ?” 


(Same objections as to int. 30.) 


A. 43. Never but once, and that within a couple of months 

731 ago, and then I heard Mr. Mast speak of him as having been 

called “crazy George.” I don’t know that he said he was 

venerally called “ crazy George,” but my impression is that he spoke 
of his having been called “crazy Geo.” on some occasion. 

I. 44. You say that you knew Geo, A. made leases of his property. 
Have you any personal knowledge of the circumstances under 
which such leases were made? 

A, 44. None. | 

I. 45. All you know, then, is the fact that you saw such leases on 
record ? 

A, 45. All that I know directly is in that way. Ihave talked 
with Perry and Myers about their leases, but as to the circumstances 
attending the making of the leases I know nothing. 

I. 46. Personally you know nothing about Geo. collecting 
732 ~~ rents, do you? 
A. 46. Nuthing. 

I, 47. Did Geo. A. personally, to your knowledge, have anything 
more to do with the execution of the mortgage to your wife than the 
act of signing his name thereto ? 

A. 47. I had no communication with him, and I don’t know. 

I. 48. Who looked after the execution of this mortgage for your 
wife ? 

A. 48. Nobody represented my wife in the case but myself. 

I. 49. Who was the mortgage delivered to for your wife? 

A. 49. The mortgage was never delivered to anybody for my wife. 
It was an omnibus mortgage, in which several people were interested. 
I saw that it was on record, and I didn’t trouble myself farther. 

I. 50. Who filed it for record ? 


733 (Same objection as to int. 30.) 
A. 50. I believe Mr. Putnam. 
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I. 51, When the loan was first made who transferred the leases or 
collateral security ? 

A. 51. I really can’t undertake to say without an examination, 
Mr. Geo, L. Davenport signed the assignment, but I can’t say who 
wrote the body of the assignment. 

1, 52. Who requested you to request your wife to make the change 
of securities ? 

A, 52. Mr. Putnam. 

I. 58. You had no conversation whatever with either of the Daven- 
ports in reference to the change of securities ? 


(Same objection as to int. 30.) 


A. 58. Not before the change was made nor till some time after 
the change was made. : 

I. 54. Your wife holds a mortgage, does she not, on the 
734 Davenport homestead to secure this same indebtedness ? 

A. 54. I decline to answer the question, because it has noth- 
ing to do with the case and touches other Jitigation in which my 
wife is concerned, and my counsel is not present. 

I. 55. Does not the same mortgage to which your attention was 
called by int. 33 in chief cover and include the Davenport home- 
stead ? 

A. 55. The other property referred to in that answer was not the 
homestead ; it was property down-town. 

I. 56. Until the change of securities was made was Geo. A. or his 
property in anywise liable for the debt? 

A. 56. No; he was not; neither he nor his property. 

I. 57. In your examination-in-chief you were asked to state whether 

or not in making the change of securities in 1876, as you 
735 have stated, you considered the new securities as a sufficient 

protection for the loan you state you-did. Now,I want to 
know if at that time,and asa part of the security, you were not 
holding a mortgage on the Davenport homestead. 


(Same objections as to int. 30.) 


A. 57. No; my wife was not. 

I. 58. You say this indebtedness has never been paid. Has there 
been any change in securities since the mortgage of 1876 with your 
wife’s knowledge or consent? 


(Plaintiff objects to the question as incompetent, irrelevant, and 
immaterial, not proper cross-examination, no reference in the exam- 
ination-in-chief having been made to any mortgage or other securi- 

ties subsequent to 1876, and because the security inquired of 
736 1s shown by the testimony in this case to be now in litigation, 

the attorneys putting the question being engaged in said liti- 
gation adversely to Mrs. Smetham and the counsel for Mrs. Smetham 
are not present.) 


A. 58. I decline to answer. 
I. 59. You have testified about Geo. A. tasty ee executing a 
mortgage in 1876 to secure your wife and about the circumstances 
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connected therewith. Now, I simply want to know, in following the 
further history of that mortgage, whether or not he did not execute 
a mortgage in place of that in 1877, 

A. 50. I decline to answer. 

I, 60. Do you decline to answer anything and everything that may 
be put to you concerning that second mortgage? 

A. 60. I do. 

I. 61, Is not the mortgage of 1876 also in litigation, and did 

you not answer very promptly all questions put to you by 
737 counsel on the other side relating to said mortgage and its 
execution ? 

A. 61. I answered the questions in the examination-in-chief be- 
cause I thought they were pertinent to this examination, but these 
further questions I believe to be intended to bear upon another suit 
in which my wife is interested and in which the plaintiff in this case 
is not, and I decline to answer them. 

I. 62. You was asked the question in your examination-in-chief 
whether or not you regarded the name of Geo. A. Davenport upon 
the note as adding any strength to it, and you stated that you re- 
garded it as adding great strength to it. I want to show now that 
you did not regard the name of Geo. A. in the light in which 

you have spoken, and to that end want to know if you did 
738 not procure to be executed different mortgages in 1877 for 
the purpose of securing said indebtedness. 

A, 62. I say that my reply referred to 1876, and property in this 
town in 1877 fell in value very much, but my faith in the validity 
in value of Geo.’s signature never failed me fora moment. I decline 
to answer the question whether I took additional security or not. 

I. 63. Did you not take additional security in the shape of 2 mort- 
gages in 1877 on account of your lack of confidence in Geo. A.’s 
signature, and did you not take such mortgages? 

A. 68. To the first part of the question I-say that I did not do any- 


thing in consequence of any lack of confidence in Geo.’s signature, 


and the second part I decline to answer. 
I. 64. In one of your answers-in-chief you stated that from 
739 ‘the facts stated in your deposition you believed that Geo. A. 
understood and comprehended perfectly, and as well as you 
did, the nature and the obligation of a promissory note. Now, as 
you have stated in your cross-examination that you never saw him 
sign his name that you can be certain about and never talked with 
him on any matter of business, except the unimportant matter re- 
lating to the Sons of Temperance, and never saw him personally 
transact any business and have heard that he was a subject of epi- 
Jepsy, and have heard that he was called “crazy” or “ foolish Geo.,” 
and never heard him discuss matters of business of any kind with 
others, are you still willing toswear that you believe that he under- 
stands the nature and obligations of a note as well as you do? 
A. 64. Iam. | 


740 Adjourned till 9 a. m., Nov. 20, A. D. 1880. 
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Nov. 20, 1880.—9 a. m. 


Examination proceeded. 
All parties present. 


Mr. Smetham desires to make the following additions to the ques- 
tions to which he declined to make answers and full answers yester- 
day: 

I desire to state, as a general answer to the questions which I de- 
clined to answer yesterday, that my wife has never released her in- 
terest in the mortgage of 1876, and still holds the note secured by 
that mortgage, and that when that mortgage was made I considered 
that it secured my wife’s claim sufficiently. Itsoon became evident 

that property was falling in value, and when, in 1877, I found 
741 ‘that the interest was sure to fall into arrears and a mortgage 

on the Davenport homestead was offered to my wife as addi- 
tional security, or rather an interest In an omnibus mortgage cover- 
ing the homestead, she accepted it as her just due and proper under 
the circumstances; she had loaned money to Geo. L. Davenport 
after his break down and she thought it was only right he should do 
his best to make her safe. ; 

I. 65. Will you now answer specifically and as propounded each 
of the interrogatories which you declined to answer on yesterday ? 

A. 65. I will hear them and decide as they come up. 

I. 66. I ) now read you ques. 54 on cross-examination. (Now 

reads. 
742 A. 66. I answer to that question that she does: it is an 
omnibus mortgage, in which there are other claims. 

I. 67. You also declined to answer int. 57 on cross; I now read it 
and ask you to answer it. 

A. 67. There has been an addition to the securities with my wife’s 
knowledge and consent. 

I. 68. You also declined to answer int. 59; I now repeat it to you 
and want you to answer it. 

A. 68. We know nothing at all about any subsequent mortgage ; 
the original mortgage held and we relied upon it for security; we 
never were asked to release our security Bs 1 the first mortgage 
nor to take a substitute in any form ; that is my recollection. 

I. 69. Do I understand you to say that neither you nor your wife 

were consulted in reference to the mortgage of 1877, which 
743 ytd face purports to be in substitution of the mortgage of 


= to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 69. That is my recollection of the circumstances. 
I. 70. When did you learn of the mortgages of 1877? 


(Same objection as to int. 69.) 


A. 70. I learned of the mortgage on the homestead, as fur as my 
recollection serves me, when it was determined to make it and be- 
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fore it was put on record; I cannot recall the circumstances con- 
nected with the first mortgage of. 1877. ) 

I. 71. Did you know of the first mortgage of 1877 prior to its exe- 
cution ? 


(Same objection as to int. 69.) 


744 A. 71. I cannot recall the circumstances, as I said before, 
connected with the mortgage sufficiently to answer the ques- 
tion. | 

I. 72. Did you or your wife receive the note secured by the first 
mortgage of 1877. | 

A. 72. We did not—that is, we received no additional note when 
the first nortgage of 1877 was made. 

I. 73. Did either of you receive a note when the second mortgage 
of 1877 was made? 

A. 73. We hold a note. I don’t remember exactly when we got it, 
but it was not exactly at that time. It was not at the time of mak- 
ing the mortgage. It was of even date with that mortgage, and we 
considered it as collateral security to the first mortgage. 

: I. 74. How many notes is your wife now holding for the same 
oan ? 


745 (Same objection as to int. 69.) 


A. 74. She has 2 notes in her possession of $5,000 each, one dated 
contemporaneous with the first mortgage of 1876 and the other con- 
temporaneous with the homestead mortgage. 

I. 77. Which note do you call collateral security ? 


(Same objection as to int. 69 and because it has nothing to do with 
this case.) 


A. 77. We held the second note as additional and collateral. 
I. 78. Has your wife had continuous possession of the first note 
through herself or representatives since its execution ? 


(Same objections as to int. 69.) 


A. 78. She has had it in her own possession. 
746 I. 79. Was it ever surrendered to Mr. Putnam ? 
A. 79. No. 

I. 80. Did your wife or yourself have knowledge of the execution 
of the mortgage in 1877 by Geo. A. Davenport prior to its execu- 
tion ! 

(Same objections as to int. 69.) 


A. 80. My recollection is not clear about that mortgage. 

I. 81. How is it that your recollection seems to be clear as to every- 
thing else, and particularly as to having received the homestead 
mortgage and note as additional and salaineal security, when you 
have no recollection of the second mortgage from Geo. A. in 1877? 


(Same objections as to int. 69.) 


A. 81. Fdon’t think that Tam called upon to answer that ques: 
tion, [decline to answer the question, 
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747 I. 82. Is not your wife seeking to foreclose the mortgage of 

1876, so-called omnibus mortgage, while all other mortgagees 
therein are relying on and seeking to fureclose the mortgage of 
1877, which purports to be a substitution for the mortgage of 1876? 


(Same objections as to int. 69.) 


A. 82. The matter is in the hands of my wife’s attorneys and I 
cannot answer. 

T. 83. Do you testify that you do not know which of the 2 mort- 
gages your wife’s attorneys are seeking to foreclose? 


(Same objections as so int. 69 and because the proceedings on that 
litigation speak for themselves.) 


A. 83. I decline to answer. 
I. 84. Did either you or your wife or anybody for you at your re- 
quest ask either Mrs. Davenport or Geo. A. Davenport to execute 


the mortgages of 1877? 
(Same objections as to int. 69.) 


748 A. 84. I decline to answer. 

I. 85. Did either you or your wife have any consultation 
with Geo. A. or Mrs. Davenport concerning the mortgages of 1877, 
or anybody for you, prior to their execution ? 


(Same objections as to int. 69.) 


A. 85. I decline to answer. 

I. 86. Please explain how you happened to demand additional or 
collateral security, as you call it, and who did you make, if made, 
such demand of. 


(Same objections as to int. 69, and for the further reason that the 
questions propounded are not. proper cross-examination and are in- 
tended to elicit matters not to be used in this suit, but to be used in 
the suit to which Mrs. Smetham is a party.) 


749 A. 86. I decline to answer. 

I. 87. Did you or did your wife or anybody for her, to your 
knowledge, have any consultation or conversation with Geo. A. in 
reference to the mortgage of 1877 prior to its execution; if so, what 
was it and what did Geo. A. say? 

A. 87. I decline to answer. 

I. 88. If such a conversation was had by you with Geo. A. in ref- 
erence to said second mortgage, please state what it was. 

A. 88. I decline to answer that question. I decline to answer all 
questions that do not have a bearing upon this case, but upon my 
wife’s case. I decline to answer all questions that refer to my wife’s 
case in absence of my wife’s attorneys. I don’t care to have her case 

tried here. 
750 I. 89. You have testified as to your belief of Geo. A.’s com- 
petency to execute written obligations. Now, asa test to that 
belief, want to know the character of his conversation which you 
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may have had with him concerning the mortgage of 1877. Will 
you answer as to the character of that conversation ? 
A. 89. I decline to answer. 
(S’g’d) R. SMETHAM. 


Subscribed and sworn to before me this 20th day of November, A. 
D. 1880. 
[ SEAT. ] ~ (S'g’d) C. H. CLEMMER, 
Notary Public, Scott County. 


Counsel for complainant are notified that counsel for respondent 
will move to suppress said deposition and object to its being read on 
account of the witness declining to answers questions. 

751 Adjourned till 2.30 p. m., Nov. 23, 1880. 


UniTeEp States of AMERICA, State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certifiy that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samfiel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
Iowa, on the 18th, 19th, and 20th days of November, A. D. 1880, 
Richard Smetham, who was then by me duly sworn and examined 
and his examination reduced to writing by me, and after being by 
me read over to said witness was signed by said witness in the pres- 

ence of the respective counsel for the complainant and de- 
752 ~~ fendant; that said examination took place in the presence 

of and was conducted by Brannan & Jayne, solicitors for 
complainant, and Geo. E. Hubbell and Martin, Murphy & Lynch, 
solicitors for the defendant. 

Witness my hand and notarial seal this 20th day of November, 
A. D. 1880. 

[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


753 & 754 - Deposition of B. H. Thompson for Plaintiff. 
Circuit Court of the United States, District of lowa. 


JONATHAN Epwakrps, Trustee, vs. Geo. L. DAVENPORT et al. 


Nov. 23, 1880—2.30 p. m. 
Examination proceeded. 
All parties present. 


B. H. THompson, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify us follows on be- 
half of plaintiff: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. B. H. Thompson ; age, 47; residence, Dav enport, 
755 = Iowa; have lived in Davenport about 10 years ; occupation, 
saw filer. 
27—145 
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I, 2. State whether or not you are acquainted with Geo, A. Daven- 
vort, of this city; and, if so, how long you have known him and 
1oW intimately Y 

A. 2. Tam acquainted with him; have known kim about 10 years, 
T can’t tell how intimately ; about as intimately as any one around 

hore—perhaps more so. He used to bo around me a good deal, 

13. Will you state whether or not you rented any property of 
him in block 50; and, if so, what property tt was, when you rented 
it, how long you remained in it, and what rout vou paid ? 

ALS Tadid. Tt was 214 Perry Sty a little one-story brick 
756) shop. I should say 1 was there about 6 or 7 years, The first 
year we paid $10 a month, for part of the year, the second ; 

$8 a month, and then 86 a month, and then $5, 

1.4. With whom was the contract of renting made and who col- 
lected the rents ? 

A. 4. I made it with Geo. A., and he collected the rents, 

I. 5. You state that you were probably as intimately acquainted 
with him as any one about here. Will you state how often you met 
him and if you conversed with him? State on what subjects you 
conversed and repeat what was said between you. | 

A. 5. He used to be in the shop about twice a day. Thisincluded 

Sundays. I had a room above the shop. The subjects that 
757 ~—weconversed on would be rather hard telling. He used to 
tell me a great deal about his business; it would be hard tell- 
ing what he said on this subject; there would be so much of it. If 
there was any transaction going on he would most always tell me. 
About his rents, he would most always tell me about them, who he 
collected them of. He would say what amounts he collected—the 
rents that he collected every six months—that is, those shanties, 
stables, out behind. He would want to know how much ground they 
occupied ; If there was enough for 2 horses he would always want a 
double price, $2 a month. He used to talk a great deal about tem- 
perance, too. He used to advise me not to drink ; [ was drinking at 
that time. He would speak about family difficulties at the 
758s house; about taking money up; that his mother would want 
money and he would have to take it up. He would come in 
and add up his rents tewards the last ef the month and see how 
much was coming to him; add them up himself—that is, those 
shanties that he collected from; that he had the use of the 
money to do with as he had a mind to; and then again when the 
6 months’ rent would come due he would come in and add up the 
lease money ; I mean the rentals on the leased lands where the large 
buildings are. He said he didn’t know what Mr. Putnam did with 
the money. He said the taxes weren’t paid; all that he could get 
out of it was Pardner’s and Fleischinan’s. 
I. 6. Will you state whether or not there was a woman by 
709 the name of Minnie Dillon that occupied a building belong- 
ing to him; and, if so, what the character of the woman was 
as regards chastity, and what kind of a house she was supposed to 


keep? 
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(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, 


A, 6. There was; her reputation was very bad; she used to keep 
a house of ill-fame under the pretense of Keeping a cigar store, 

1.7 Will you state whether Geo. learned of the charveter of this 
Wwounan and the use to which the house was put during her ten- 
nney \ 


(Same objection as to int, 6) 


A. 7. Yes; he knew it; he used to very often spoak about it, 
1S Can you state what measures he took, if any, to get 
760 so rid of her as a tenant? 


(Same objections as to int 6.) 


A. 8, Yes; she was paying $5 a month rent and he increased it 
to $20; he said he thought she couldn’t stand $20 and she would 
have to get out; something to that effect; that was the reason why 
he put it to $20. 

I. 9. State whether or not after the rent was raised to $20 she re- 
mained or went out. 

A. 9. She moved to Rock Island in about 2 weeks. 

I. 10. State whether or not you ever heard Geo. say anything about 
women of that kind as tenants in connection with his buildings; if 
so, what did he say ? 


(Same objections as to int. 6 and because it is leading.) 


761 A. 10. He used to very often say that he wouldn’t rent to 

women. There wasa little building near mine that a woman 
wanted to rent. He said he wouldn’t rent it toa woman. I have 
heard him very often speak about lewd women; that he never 
wanted any dealings with them. 

I. 11. You say that he used to speak to you about temperance. 
Did he or not in these conversations say anything about his having 
been dissipated at any previous portion of his life; and, ifso, what 
did he say? | 


(Same objections as to int. 10.) 


A. 11, He very often told over some of his experience, and, to use 
his own expression, the “tares” that he used to get on. 

762 He has told me of clearing out Washington Garden one Sun- 
day. He said he was on a tare that time. There were so 

many of them Ican’t tell; one in particular, about Kaufmann; I can’t 
give it in his own words, but he spoke of the terrible thrashing he 
gave him. Kaufmann was undertaking to arrest him in his own 
room at the house where his father lived. Geo. said he had been to 
New Boston that day and he had a‘bottle of whiskey in one pocket 
and a bottle of brandy in the other that he had been drinking. I 
think he wound up by saying that he thought he could clear out 
the whole of Dutchtown that night; some such remark. 


> eee 


seehihi nee bene saci inane eT a ee ; . 
CaP a 9. ee 


212 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


I. 12. You state that when talking on the subject of tem- 
763 perance he advised you not to drink. If he gave any rea- 
sons for the advice he gave you, state what these reasons 
were. 
(Same objections as to int. 10.) 


A. 12. He used to say it would get the start of me and make a 
fool of me, for he knew from his own experience. : 

I. 18. Will you please state whether or not you did quit drink- 
ing; if so, when? 

(Same objections as to int. 10.) 


A. 13. I = 3 years ago next December, [ think, 
1. 14. Did Geo, get to learn that you had quit? 


(Same objections as to int, 10.) 


A. 14. Yes; he wanted I should go up and join the Sens, 

I, 15, Did he say anything further about your quitting; 
764 = if so, what was it’? 

A. 15. He used to remark that anybody could quit if he 
had a mind to, for he used to be as hard a drinking man as ever 
was, 

I. 16. State whether or not after you had quit Geo. appeared to 
keep a watch on you to see whether or not you would lapse, and 
what, if anything, he said about this. 


(Same objections as to int. 10.) 


A. 16. He would ask me if I still stuck to it, and he did fora long 
time. 

I. 17. You state that at the end of the month he would add up 
the rents that would be due to him on the first of the following month, 

How were these additions made—on paper or in his head Y 
765 A. 17. He generally made it in his head. 
I. 18. You may now state whether in making these addi- 

tions he made them out aloud or not. 


(Same objections as to int. 10.) 


A. 18. He made the additions out aloud; he would generally name 
them over, such a one owes me so much, such a one so much, and 
so on, and then add them up. 

I. 19. Did you observe whether his additions were correct or not? 
And, if so, state. 

A. 19. On small figures he wouldn’t make a mistake ; on numerals 
he would be correct, but when it came to anything above 12 some- 
times he would make a mistake and sometimes he wouldn’t; on 

numerals Jess than 12 he would generally be correct, but 
766 ~=above that sometimes he would make a mistake. 
I. 20. Did you ever do any work for Geo.? If so, state 
what it was. 

A. 20. Yes; [ have done work for him ; it would be impossible for 

me tostate all the work I have done for him; I made him a smoking 
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box one time; he saw one down-town; came up and had me go 
down and see it; had me make,one like it; I have done a good 
deal of repairing for him on his order, repairing furniture from the 
house; he used to settle the bills until his mother was his guardian, 
and she sent down the money; I spliced out his flag-pole up at his 
house one 8rd of July; I think it was not spliced out, but that I made 
him a new flag-pole; he brought down the dimensions for 
767 me—his own figures; after it was up he said it was too short; 
it wanted 12 more feet on the top; it was up to his father’s 
house; sets down in the yard, on the side of the hill; I built a 
sidewalk for him; I was working for him all the time, more or less; 
there was hardly a month that I didn’t have some bill against him; 
during the cholera season he wanted a privy in back of Bissells 
moved; he wanted to knew what it would cost to move it; I told 
him it would be $40, because it was awful hard to get men to work 
at that kind of work during that time, if I could get them at all; 
he said he wouldn't have it done; the price was too high; 
768 — but the city ordered it done, and he came around and said 
he would have to have it done; the trade was that he was to 
pay half cash and the other half was to go on the rent; we paid the 
rent in advance; the work was done and the money paid: 
I. 21. How did you pay your rent to Geo.—monthly or otherwise? 


(Same objections as to int. 10.) 


A. 21. We generally calculated to pay it monthly; sometimes we 
would pay part of it one time, and part at another time. 
1. 22. When you paid your rent did you take receipts ? 
A, 22. Sometimes we took receipts, and sometimes we didn’t; 
when we were in company we used to take receipts. 
I, 23. Have you any of those receipts ? 
769 A, 23. T have. 
I, 24. Please produce them so that the commissioner may 
annex them to your deposition as exhibits, 


The witness here produces 3 receipts. 


I, 25. 2 of these receipts, I observe, are signed Geo, A, Davenport, 
one dated May 1, 1878, the other dated June 1, 1878. State if you 
know in whose handwriting the written portion of those receipts is. 


(Same objections as to int. 10.) 


A. 25. Geo. A. Davenport’s. 

I. 26. I notice the third receipt is dated October 1, 1878, and 
signed Sarah G. Davenport. State if you know in whose handwrit- 
ing the written portion of the body of this receipt is. 


(Same objections as to int. 10, and for the further reason 
770 that the witness has not stated that he saw the writing exe- 
cuted by Geo. A. and because the witness has not been shown 

to be an expert in handwriting.) 


A. 26. Geo. A. Davenport’s, I think. My reasons for thinking so 
is that he used to write several receipts in the shop, and the one 
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dated June 1, 1878, is written with peculiar ink—printer’s ink, 
thinned down. I remember his writing some one time with that 
kind of ink, and he tore them up and said he wouldn’t write with 
that kind of ink. I had that kind of ink in my shop. 

I. 27. I see that this receipt of October 1, 1878, bears the endorse- 
ment of Geo. A. Davenport. Do you know why his endorsement is 
there ; can you state? If so, state it. 

(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 

vil A. 28. He said it was necessary for him to sign his name 

to the back of the receipt. He got the money. T have been 
a little bothered during my examination on the receipt of October 
1, ISTS. Geo. had blank receipts with his mother’s name signed to 
them, and he filled them out when occasion required. Twas very 
sure the receipt was made out in my shop, and TU didu’t understand 
why it ees go back to his mother to be signed. I make this 
statement as an explanation, 

Plaintiff offers in evidence the three receipts produced by the 
witness ‘Thompson, dated, respectively, May Ist, 1878, June Ist, 1873, 
and October Ist, IS7S, and they are hereto annexed, marked Ex- 
hibits “ A,” “ BY” and * C.” 


Adjourned till 9 a. m,, Nov, 24, 1880, 


772 Exurstt “A.” (S’g’d) C. H. Clemmer. 
Davenport, Iowa, June 1, 1878. 


Received of B. H. Thompson five dollars, rent of carpender shop 


f 
from May 1, 1878, to June 1, 1878. 
(S’g’d) GEO. A. DAVENPORT. 


. Exursrt “B.” (S’g’d) C. H. Clemmer. 
Davenport, Iowa, May 1, 1878. 


Received of B. H. Thompson five dollars, rent of carpender shop 
from / Se 1, 1878, to May 1, 1878. . 
( 


3’g"d) GEO. A. DAVENPORT. 
Exursir “C.” (S’g’d) C. H. Clemmer. 
DavENPORT, Iowa, Oct. 1, 1878. 


Received of B. F. Thompson four dollars, rent of carpender shop 
from Sept. 1, 1878, to Oct. 1, 1878. 


(S’p’d) SARAH G. DAVENPORT, 
(Budorsed:) Geo. A, Davenport. 
Tw? Nov, 24, ISsd—) a.m, 


Kxamination proceeded. 
ATL parties present. 
1, 2A State whether ar not you have any other receipts He rent 
for the premises you ecoupied as a tenant of Gearge. 
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A. 29. I have not. 

I. 30. Have you ever made any search for further receipts ? 

A. 30. I searched last night. I could not find any. 

I. 31. Did you have any other receipts of his for rent? 

A. 31. I did. 

I. 32. Did you ever see Geo. write out receipts for rents coming to 
— from other persons? If so, state whom, and where you saw it 
done. 


(Same objections as to int, 10.) 


A, 32. [have seen him write out receipts for Philip Schlopp. He 
occupied the saloon on the sout-east corner of block 59,1 
Tet saw him write them in my shop, 
1, S38. State if you know whether or not George collected this 
rent of Sehlopp. | 
A. 38. T never saw him pay it but once, but T always supposed 
he collected it. He would generally go down and fetch the money 
up to the shop. 
I, 34. Can you remember how much rent Schlopp paid? Ifso, 
state it, 
A. 34. My impression is that it was $25 a month, 
I. 35. Then I understand you to say that you have seen Geo. 
write a number of times. Is that so? 


(Objected to by defendant as leading.) 


A. 35. I have. 
I. 36. State whether or not you have seen him write sufficiently 
often so as to know his handwriting. 


(Same objections as to int 35.) 


770 A. 36. I have seen him write often, but I would not want 
to swear to any man’s writing—not even my own; I would 
just as soon swear to his handwriting as to my own. 
. 37. Did you or not see the receipts that he had written for others 
after he had finished writing them ? 
A. 37. Yes; sometimes I would see them and sometimes I wouldn’t; 
I have seen receipts that he had written. 
I. 38. Did you ever see him write receipts for the rent of other 
tenants beside those you have named? If so, state for whom they 
were, 


(Same objections as to int. 35.) 


A. 38 T think T have seen him write receipts for Mr. Fields and 
for My. Gist but T woulda’t be positive, 
T6 1, SA State whether or not you have ever seen Gea look 
over and count his money: and, if sa, state what amounts he 
counted, 
A. S& T have seen him count his money in amounts all the way 
from & to as high as SO: that NO left an tapression on my 
mind, 
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I. 40. When Geo. came to collect his rents will you state whether 
or not he knew the amounts due to him and named them ? 


(Same objections as to int. 35) 


A. 40. If they paid him every month he generally knew how 
much he got a month; but if the rents got behind he would bea 
little mixed in it. | 

I, 41, State whether or not you ever borrowed any money of hin; 

if so, how often and in what amounts ? 
TW A. 41, TL have borrowed of him 3 or 4 times as much as 
50 cents to a dollar; I don’t think [ever borrowed more than 
a dollar ata time. He sometimes advanced little sums on jobs for 
himself for material. 

I. 42. When you borrowed these small sums from Geo, state 

whether or not he remembered the amounts he had loaned you, 


(Same objections as to Int. 35) 

A, 42. Always. | 

I, 43. State whether or not you ever saw Geo, examining accounts 
that had been presented to him; and, if so, what he said and did, 
and also what accounts. 


(Same objections as to int. 10.) 


778 A. 43. Chris. Brandt had given Geo. a bill, which Geo. 
wanted me to look over. Mr. 8. L. Mitchell one time handed 
him a bill for settlement. Geo. wanted to know what was the 
trouble with that bill, saying that he didn’t believe he owed Mitch- 
ell any such amount—something to that effect. I looked the bill 
over and found that it was for a sidewalk, made out in this way (I 
forget the exact amount, but I think it was $14): For laying a side- 
walk, $14. After that the bill was itemized—lumber, certain 
amount (I forget the amount); nails, so much; work, so much, and 
then it was all added together. I think there was another bill— 
of Ochs’—that they was going to sue. Ochs kept a cigar store. 
I. 44. Do you know or did you hear Geo. say what he did 
779 — in reference to the bill of Mitchell’s that you have spoken of? 
A, 44. He asked me if he should settle that bill, and I told 
him to take it to either Mr. Putnam or Mr. Hubbell. I think Mr. 
Hubbell was his attorney at the time. I told him not to settle the 
bill. I think he said, afterwards, he took the bill to Mr. Putnam or 
his father, and that they laughed over it. 
I. 45. Will you state whether or not you ever saw Geo. reading 
the newspapers or other publications? 
A. 45. He used to very often come in and read his father’s 
papers—some particular item that rather struck his fancy. 
. 46. State whether or not, in his conversations with you, he 
spoke of matters occurring about town or of things he had read in 


the papers. 
(Same objections as tu int. 10.) 
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780 A. 46. He used to very often speak about occurrances 
arcund town and sometimes news from the paper, but 
whether he read it himself or not I cannot tell. 
I. 47. State whether or not Geo, ever talked about political mat- 
ters, and whether he claimed to be a member of any political party ; 
and, if so, what party ? 


(Same objection as to int. 10.) 


A. 47. He would very often speak of political matters. He was a 
red-hot Republican, but T have an impression, from his talk, that 
for some personal friend he would vote for a Demeecrat. 

1. 48. Will you state whether or not you ever heard Geo. speak 
about placing mortgages on his property or of having done so; 
and, ifse, what he said? 


781 (Same objections as to int. 10.) 


A. 48. Qne morning he came up to the shop and said that he 
wasn’t worth a cent (this may be some 4 or 3 years ago; I can’t 
fix the date; it was the time that the New York Trust Company 
took a mortgage.) “I asked him “ what was in the wind,” and he 
said that the old gentleman had been, I think he said, “ very sober” 
or “ down in the mouth” the last week or so; I can’t give the exact 
words. Geo. asked Mr. Putnam what was the matter with his father 
or with the old gentleman; I can’t remember which. Mr. Putnam 
told him what the financial trouble was. I can’t tell it now; it was 

on account of his debts. Geo. told Mr. Putnam to take half 
782. of his block and help his father out. It strikes me that he 
said he and the family could live on the other half. 

I. 49. State, if you know, what George’s disposition was in the 
matter of sympathy for others. Give illustrations. 


(Same objections as to int. 10.) 


A. 49. I have seen Geo. on 2 or 3 occasions wipe his eyes when 
hearing an affecting story. His sympathy for his whole family ap- 
peared to be about the same as other persons of his disposition. 

I. 50. State whether or not, from your knowledge of George and 
the facts detailed herein by you, in your opinion, Geo. understood 
and comprehended the nature of the business contracts he had made, 

of which you have spoken, and whether, in your opinion, 
783 founded on this knowledge and these facts, he understood the 

nature and obligation of a simple contract, such as a promis- 
sory note and the like. 


(Same objections as to int. 10.) 


A. 50. I have always found that Geo. lived up to his contracts 
with me and others coming under my observation. I could not say 
that he understood the obligations of a promissory note, never having 
seen it tested ; never saw him have anything to do with a promis- 
sory note. I never heard him talk about a promissory note. 
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Cross-examination: 


I. 1. You say in vour direct examination that you have known 

Geo. A. 10 years as intimately as any one around here, and 

784 have frequently heard him talk, and that he was at your 

place or shop nearly every day. Did you ever know him to 

be engaged in any kind of business other than the collection of the 
rentals of the little shops, as stated ? 


A. 1. I never have. 
I. 2. Did you ever enter into conversation about any matter of 


business, as men ordinarilly do, other than the little matters spoken 
of in your deposition ? 

A. 2. I have heard him speak about working at the lock-maker’s 
trade. I think it was in Baltimore. Nothing more than the army. 
He always had a great inclination to go into the army. 

I. 3. Did he ever tell you that while he was in Baltimore he was 
in the army and helped fight for Uncle Sam? If so, state what 

he said. 
785 A. 3. I have never heard him say that he had ever done any 

fighting, but that he was connected with Gen. Scott. I under- 
stood it that he enlisted in the army and that Gen. Scott offered him 
a colonel’s commission, I think it was; I never charged my mind 
with it. He very often seemed to regret that his father took him 
home from Baltimore; he said he was never so contented in his 
life. 
I. 4. Did he say Gen. Scott recognized him because he looked 
like his grandfather, whom he knew during the Black Hawk war 
and with whom he staid ? 

A. 4. Geo. used to say that he was down to the barracks and re- 
ceived a letter and’ he was reading of it, and Gen. Scott came up 

behind him and put his hand on his shoulder and said: 
786 “Young man, what are you doing here? What are you here 
under a fictitious name for?” and Geo. said, “ Who am I?” 
Gen. Scott said, “ You are the son of Colonel Geo. Davenport, of 


Rock Island; I saw you when you was a baby ;” something to that. 


effect. Then Scott bu-st out crying; he said to an orderly, “Go 
and put the shoulder straps on that young man.” That is all the 
story. 
15. How many times in the 10 years that you knew him have 
you heard Geo. speak of his intention to go and enlist in the army, 
and when was it and under what peculiar circumstances would he 
make this threat? 
A. 5. To the best of my knowledge I should say 520 times, or once 
a week. The circumstances under which he would make 
787 them would be either for the lack of money ora difficulty in 
the family. . 
I. 6. Since he joined the Sons of Temperance how many times 
have you heard him threaten to go and get drunk? 
A. 6. It would be impossible to answer; sometimes as high as 
3 times a day, and then again not for a week or so; it depended 
altogether upon the state of his mind. 
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I. 7. Would you generally coax him and tell him, “Oh, no, Geo.,” 
or something of that kind. 


(Objected to by plaintiff as ultra leading.) 


A. 7. When I first got acquainted with him I would; after that I 
would generally tell him, “Come and take a drink with me, George.” 
Sometimes he would answer and sometimes he would go out of the 
shop and not answer; I think he generally went out of the shop 

and did not answer. 
788 I. 8. What appeared to you to be his motive in making 
these threats of joining the army and getting drunk ¢ 

A. 8. It appeared to me as though it was to excite pity or sym- 
aathy. : 

I. 9. You may please state what other topics of conversation than 
those named by you in the direct examination Geo. would indulge 
in in your presence and in this connection; if he referred to rats, 
state whether he had any in his possession to show you; if about 
fishing, what stories he told in connection with his prowess; if about 
whipping Dutchmen and policemen and others, what he said about 
that, and what his victories were. 
A. 9. I never heard Geo. say but very little about rats; he 
789 never showed me any rats; he used to want to shoot rats 
around the shopand [ used to stop him; I think he never told 
me any stories about rats; he has told me fish stories—about 
getting a large fish on his hook up to the rocks; I don’t know 
whether he caught him or not—and the fish drawed him off into the 
stream half way across; that is all I can tell about it; I can’t tell 
how he got ashore; this is all the fish stories, except that he used to 
go fishing down tothe ferry dock nearly every day and report about 
it; sometimes he would have good luck, catch a salmon about 18 
inches long, and then again he wouldn’t get a bite; he used to tell 
about licking Kaufman; how he mashed his face till it looked like 
a piece of beef, and Kaufman reported to Peters, police mag- 
790 ~=istrate, and Peters said, “Good God, John Kaufman, what 
have you heen doing?” I think that is what he said after 
having informed him; Peters said he, Geo., ought to have killed 
Kauffman. He said that Peters’ refused to issue a warrant—to take 
it up. Previous to this, when Kaufman went to arrest him, he said 
he kicked Kaufman down-stairs; he always claimed that he could 
whip out the whole city of Davenport; IJ never saw him fight; his 
main conversation was tobacco and pipes; if he saw a new style of 
pipe, cigar holder, or tobacco pouch he would be sure to buy them. 
I. 10. During your acquaintance with him how many different 
kinds of meerschaum pipes, meerschaum cigar holders and 
791 unique and curious tobacco pouches have you seen Geo. have? 
State whether they were expensive or otherwise. 

A.10. My impression is that it would average one a month for 
the last 8 years. They would cost him ail the way from $2 to $14— 
that is, besides repairs; he was everlastingly breaking off the amber 
stems and getting new ones. 

I. 11. State what was George’s habit when the sky indicated rain 
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or when it did actually rain; what kind of clothes he put on, and 
what he did when he got them on. 

A. 11. He would go to the office and put on a waterproof suit and 
then generally take his circuits around to all of his loafing places ; 
I never saw him carry an umbrella. 

I. 12. What, if anything, did you ever hear him say about 
792 his physical condition indicating rain—whether or not he 
could foretell a rain; how he said he could do so? 

A. 12. Geo. used to have fits; he had several in my place, and 
always before a rain he would say, “I believe we are going to have 
a storm—feel one of my spells coming on.” He said, “ My head 
feels bad.” I could always tel! by his eyes whether he was going to 
have one of his spells or not; I watched him very close. 

I. 13. How many of those spells or fits did you ever see him have, 
as near as you can state? 

A, 18. Somewhere from 6 to 10; T can’t tell the exact number: I 
ean think of 6 now, and there are some T can’t think of. 

I. 14, How often at other times did you see him when he 
793s either said he had had a spell or you thought he had from 
his appearance ? 

A. WM. He most always told me when he had a spell. Sometimes 
he would go three months without a spell, and then he would have 
them once a week He generally hurt himself some way when he 
fell, and would have sears on his fee, 

1.13. What do you know about Geo, carrving pistols and making 
threats to use them; what would he say to you about it? 


Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial and not proper cross-examination, no question having been 
asked about his habit of carrying pistols.) 

A. 15. I never saw him have a pistol but 2 or 3 times. He 
794 used to say that he would shoot, though. 

I. 16. State whether or not Geo. didn’t often claim more 
rent of you than was actually due. 

A. 16. I don’t think he ever did to my face; I presume he has 
told others. 

I. 17. Do you remember of myself, Geo. E. Hubbell, going around 
there with Geo. one time to the shop, and he standing on the side- 
walk outside of the door while I told you that Geo. claimed some 
$10.00 or $12 rent due, and you talked with me and satisfied me 
that there was no rent due? 

A. 17. Yes, I recollect the time; Geo. very often took that course. 

1. 18. Do you recollect of then saying to me that Geo. would often 
= for rent when none was due him, or forget when you had paid 
vin ¥ 


A. IS. T don’t recollect of saying that in relation to myself. 
7H Tt was very efen teed upon others, and it may have been in 
my case to other partios—I mean of his speaking to other 
parties about my being behind in the rent, 
1.19 Didu’t you say to me on that occasion these exact words: 
“George don’t know what he is talking about half the time?” 
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A. 19. I may have said it, but I have no recollection — it. 
I. 20. State what attention or weight you gave George’s stories in 
your presence. 


(Same objections as to int. 15, and not proper cross-examination.) 


A. 20. If you mean the fish stories or army stories, I took no stock 

in them whatever. If he ordered any work done anywhere else or 
rented to any new -tenant I believed him. 

796 J. 21. Did you ever have any conversation with his father 
as to your paying rent to Geo. or doing any little job of work 

for him? If so, state. 

A. 21. When the firm of Thompson, Keever & Williams rented 
the shop on the alley we rented of Geo. L. He told us to pay the 
rent to Geo. A. The winter that the Clifton House was burned I 
repaired it. At that time I would go to Geo. L. and get his receipt 
for the rent of the shop, as he was owing me. Geo, A. objected, say- 
Ing that he could get nothing from it from the old man—the old 
gentleman, his father. Geo. A. refused to accept the old) man’s 
receipt on the third month T met them both on Brady street & 

Commercial alley. [asked Geo. L. before Geo. A. if T should 
T2F turn the rent on bis account, and he sud “ Certainly.” went 

down to the office and got his receipt. Gea. A. said nothing 
at the time, but looked awful crass, Gea Al came up in the after 
hoon and said he couldn't stand that; that he couldn't get money 
enough to buy tobaceo with, T told him the next month I would 
pay him the cash. The Clifton House burned about § years ago, 
and the work was done at that time. 


Adjourned till 2 p.m, Nov, 24, 1880, 


798 Noy. 24, 1SS80—2 p. m. 
Examination proceeded. 
All parties present. 
I. 22. You never occupied but one shop belonging to Geo. A., did 
you? 
A. 22. Yes; I occupied 2. Thompson, Keever & Williams occu- 
pied a shop on Commercial alley, in block 59, one winter, of which 
tirm I was a member. In the spring my partners went out, and I 
occupied the shop till a year from the next July. Then I rented 
the other shop from Geo. and made the contract with him, I occu- 
pyving the shop on the alley by myself when the rent was turned on 
Geo. L. Davenport's account for work on the Clifton House. 
I, 28. State what you know, if anything, about George's 
799 habits and what, if anything, he said to you about purchasing 
curious articles for amusement, such as fishing gear, locks, 
razors, pocket-books, and how often would he exhibit these things 
or speak of them to vou, 
Objected to by plaintiff as incompetent, irrelevant, and mmate- 
rial and not proper cross-examination, no foundation having been 
laid for it in the direct examination.) 


Neh nee ee 
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A. 23. If Geo. saw an advertisement of any new fishing gear he 
would always send for it, either by telegraph or by writing; he was 
always very uneasy till it came, and that would be the theme of his 
conversation for perhaps 3 or 4 days. I will cite to one in- 
800 stance: He sent to Chicago after a patent reel and when it 
came it didn’t come up to his expectations; he sent it back 
and they sent on one that came up to the description of the one in 
the paper. For pocket-books he would generally buy everything 
that was new in town that he saw. I sharpened a great many razors 
for him. I don’t know that I heard him make any remarks about 
his razors, unless that they were extraordinary one-; he used to buy 
a great many pocket knives, either of travelling agents or send for 
them; his preference seemed to be for these combined knives—fork, 
corkscrew, screw-driver, and everything—a small kit of carpenter’s 
tools. 
I, 24. The express office from which he received packages 
801 thus sent for was across the street from your shop, was it not? 
A. 24. It was. 
I. 25. What was his custom when receiving packages as to com- 
ing to your shop and showing them to you, whether he did so gen- 
erally, and what he would say about them ? 


(Same objections as to int. 23.) 


A. 25. He would bring a great many packages over there, and I 
presume all, but he might have got some packages that I know 
nothing about. If it was a fishing tackie or patent spring hook he 
would generally explain the workings of it, generally remarking 
how cheap it was. 


I. 26. What was really the expensiveness of such articles? 


802 Were they costly or cheap, as you learned from him ? 

: A. 26. My impression was that he generally paid about 4 
times what the thing was worth ; that was my impression. I couldn’t 
tell the price of them. 

I. 27. When Geo. received these articles did he or not act like a 
little boy who had received new toys, showing great delight in 
exhibiting them and talking about them to you ? 


(Same objections as to int. 23.) 


A. 27. He seemed very much pleased with them; they seemed to 
divert his mind from other subjects—other objects for awhile. 
I. 28. What, if anything, do you know about Geo. sending tele- 
graphic dispatches to New York or Chicago for small articles 
803 like fish-hooks, the telegraphic charges of which were enor- 
mously out of proportion to the value of the article? 


(Same objections as to int. 23.) 


A. 28. I cannot cite to any instances, but have no doubt that there 
were a few transactions of that kind. I think I remember one; it 
was a spring houk that cost about 10 cents here, I think. I do not 
know what the express charges would be—25 cents, I suppose. 
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| I. 29. You have spoken of making a flag-pole for Geo. A.; when | 
. was that? 
2 A. 29. I guess it was the centennial year. 
: I. 30. You said that he brought down the dimensions; you made 
it, put it up, and then he thought it ought to be 12 foot longer. 
804 Give his conversation about this as near as may be, and how ! 
he acted about it. 
| A. 30. He put his flag up after we left, and it being a very large 
| flag he said it was out of proportion, or something to that effect. 
“=? The pole was either 27 or 37 feet ; I presume 37 feet. The flag was a 
: very large flag. He wanted to know if it could be spliced up that 
night; I told him it could not. He said, “ It will have to answer, 
and I will have it fixed another year.” 
I. 31. From vour talk with George during the many years of his 
acquaintance how would he bear opposition and contradiction ; how 
would he take it, and how would you treat him in that regard ? 


(Same objections as to int. 23.) 


805 A. 31. You would either have to humor Geo. or else be very 
| firm with him; he most always would resent contradiction ; 
| my method was when contradicting him to be very firm and have 
as little conversation with him as possible ; I do not recollect of ever 
having any trouble but twice; one time he came into the shop and 
was going to lick Mr. Grommel; I told him he had better take me; 
he said he could do it; I stood up, held out my arms horizontally, 
and told him to hold my arms; he said he could do it, and took 
hold of my wrists for that purpose ; I brought my arms together in 
front of me and crushed him down on his knees to convince him 

he couldn’t handle me; he said he didn’t feel very well that 
806 day and went out; one time he was going to whip Fred, my 
boy; they were having some words; | told them both to shut 
up, and Geo. made the remark that he could shoot; I told him if 
he ever drawed a revolver on me I would kill him just as true as 
his name was Geo. Davenport; he stopped. 
I. 32. Did you ever know Geo., during your entire acquaintance, © 
drive a horse to a buggy or ride horseback ? 


(Same objections as to int. 23.) 


' A. 32. I never knew him to ride a horseback; I have rode with 
him in a buggy when he was driving—only once that I can think 
of; he took me to his father’s place at the time that pole was 

raised. 
807 I. 33. You have testified in your deposition that Geo. would 
sometimes come into your shop and go through the process 
of vocal and verbal addition of rents claimed to be coming due; 
oS now explain how he would do that and whether you took any pains 
' to ascertain the accuracy of his operations, or simply heard him 
without attention. 
| A. 33. He would generally begin with Philip Schlopp, who was 
paying him $25 a month, and then old man Addler’s was $3 a 
month, and then he would add it. up and generally say $28. I 
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wouldn’t want to swear to the accuracy of his figures all the time; 
I know he has added them correct, and I suppose I have assisted 
him sometimes. This was almost of monthly occurrence. 

I. 34. State whether you ever saw him try to multiply 2 
808 _ figures together. 

A. 34. I never did. 

I. 85. State whether or not you often assisted him in making out 
receipts for these small rents. 

A. 35. I never assisted him, but sometimes I made out the receipts. 
He would sometimes tear them up if the writing didn’t suit him, 
and then he would make them out himself. When Geo.didn’t have 
one of his nervous spells he would makeout a receipt correct. Some- 


Times after trying he would say, “ Let it go; I’ll go down to the office 


and make it out.” This was when he had one of his nervous spells. 


- He would generally lay it to the ink when he had a nervous spell. 


I. 36. Would he not often commence to write a receipt 
809 and before finishing it get up and go out? 

A. 36. Ithink I have known him to —; the last 2 years my 
desk was upstairs, and he would go up there and write a receipt and 
bring it down and ask me if it was correct. 

I. 37. In answer to int. 39 you state that you have seen Geo. count 
money one time as high as $40, and it left an impression on your 
mind; what do you mean by that? 

A. 37. Geo. was having his cigars sent from St. Louis, C. O. D., 
costing $15.00 a box, express charges and all—that is my impres- 
sion—and if he could not raise the money to take them out as he 
wanted them, 1 box or 2 boxes at a time, he was always asking 
for money, claiming that he could not smoke cigars that were 

bought here. Mv impression was that we would have a rest 
810 from his dunning for about 2 weeks when I saw him with 
his $40. He would smoke about a box a week. 

I. 38. You say that Geo. used to sometimes come in and read his 
father’s papers and speak about items that struck his fancy. Did 
not such items almost universally consist of some murder or fight or 
thing of that kind ? 
yf A. 38. Something of that kind or something in relation to the In- 

lans. 

I. 39. Did you ever hear George discuss political principles—talk 
about matters of public policy—as men ordinarilly do? 

A. 39. His political talk was more of a local character, not very 
comprehensive—that is, he didn’t seem to comprehend the princi- 

ples of any political party or talk about them. His talk was 
811 more about the candidates than it was about the principles of 
the parties. 

I. 40. State, if you know, whether Geo. ever had an associate other 
than his father—any one that he would go around with or make a 
chum of. 


(Same objections as to int. 23.) 


A. 40. I never did. 
I. 41. What companionship seemed to you to exist between him 
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and his father? How often did you see them together and who, if 
any one, seemed to take the general management of George’s busi- 
ness and property ? 


(Same objections as to int. 23.) 


A. 41. He always seemed to have a desire to please his father. I 
never saw them together but very little. Once or twice a 

812 year Geo. would bring his father around and tell him how 
things was and how much rent he was getting for each build- 

ing. I should say Geo. A. had the management of his small build- 
ings. I know nothing about the large buildings, excepting what 
Geo. A. told me. He would tell me that Putnam collected the rents 


of the large buildings. “ 


I. 42. In your conversations with Geo. A. and in his talks was his 
discourse connected or rambling, mixing up various subjects, jump- 
ing from one thing to another or continuous, as men ordinarilly hold 
a conversation ? | i 

A. 42. I should say it would be impossible for Geo. A. to talk upon 

one subject any length of time unless it was in relation to his 
813 business or the business of his estate. He seemed to havea 
general idea how his business should be managed; whether 
that was gained from what he heard others say or not I cannot tell. 
I have to judge from what I heard Geo. say and from my opinion. 

I. 43. When you did little jobs for him, did you ever consult his 
father about it? 

A. 43. I think I asked his father if I should take orders from 
George; he said that in small repairing or anything like that I 
should take George’s orders. 


Redirect examination : 


I. I. You state in your cross-examination that Geo. stated that he 

was working at lock-making in Baltimore; will you state 

814 how he happened to mention this, under what circumstances, 
and how he happened to tell what he did ? 

A. 1. He brought a key up to the shop one time that he had made. 
I asked him where he learned his trade; he said he used to work at 
lock-making in Baltimore. 

I. 2. I have learned since the cross-examination commenced some- 
thing of a controversy between Geo. and a tenant of his by the name 
of Fields, growing out of a claim for rent which Fields alleged had 
been paid but which Geo. disputed, and in the course of which 
Fields presented a receipt, alleging that it was a receipt for rent for 
the period claimed by George. Ifthere was such controversy and you 
were present at it state all that took place. | 


(Objected to by defendant as incompetent, irrelevant, and inquir- 
ing for no matter brought out in cross-examination.) 


815 A. 2. Geo. spoke to Mr. Fields about the rent and Mr. Fields 

always claimed that he had a receipt, but could not find it; but 
this day, I can’t state the time, Mr. Fields said he had found the re- 
ceipt; brought one forward and handed it to Geo.; Geo. took it up 
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and looked at it and said, “This receipt is for last year,” and after 
looking at it for half a minute he said, “That receipt has been al- 
tered with a pencil,” changing the last figure of the year to the next 
year. Mr. Fields took the receipt and put it back in his chest, and 
there was nothing more said at that time. I took the receipt out of 


his chest and found that it was so altered. 


(Signed) B. H. THOMPSON. 
Subscribed and sworn to before me this 24th day of November, 
A. D. 1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 


Notary Public, Scott County, Iowa. 
Adjourned till 3 p. m., December 1, 1880. 


816 UwnitTEep STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 


State, do hereby certify that, in pursuance of the stipulation, a copy of 


which is annexed tothe deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 23rd and 24th days of November, A. D. 
1880, B. H. Thompson, who was then by me duly sworn and exam- 
ined, and his examination reduced to writing by me, and, after 
being by me read over to said witness, was signed by said witness in 
the presence of the respective counsel for the complainant and de- 

fendant; that said examination took place in the presence of 
817 and was conducted by Brannan & Jayne, solicitors for com- 

plainant, and Geo. E. Hubbell and Martin, Murphy & Lynch, 


solicitors for the defendant. 
Witness my hand and seal notarial this 24th day of November, A. 


D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 
818 & 819 Deposition of M. D. Snyder for Plaintiff. 


Circuit Court of the United States, District of Iowa. 


JONATHAN EpwARDs, Trustee, vs. Gko. L. DAVENPORT et al. 
DECEMBER. 1, 1880—3 p. m. 


Examination proceeded. 


All parties present. 

M. D. Snyper, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of the plaintiff: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. M. D. Snyder; residence, Davenport, Iowa; have lived here 
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since April 1, 1853; age, 48; occupation, attorney and justice of the 
eace. 

820 ' I. 2. State whether or not you are acquainted with Geo. A. 
Davenrort, the son of George L. Davenport, of this city. And, 

if so, how long you have known hin? 

A. 2. I have known him for about 15 years. 

I. 3. State whether or not during that time you have seen much 
of him or been much where he was. : 

A. 3. I have known him, but not intimately ; when I would meet 
— I would of course know him, but had no personal acquaintance 
with him. 

I. 4. State whether or not you held the office of clerk of the dis- 
trict court and of the circuit court of this county ; and, if so, during 
what years. 

A. 4. From January 1, 1863, to January 1, 1873, I held the office 

of clerk of the district court of Scott county, part of the time 
821 as principal and the balance of the time as deputy. I think 

I was clerk for 6 years and deputy for 4 years. The circuit 
court went into operation January 1, 1869, of which I was clerk till 
January, 1878. | 

I. 5. Will you state whether or not as clerk of these courts it was 
part of your duty to pass upon the sufficiency of stay bonds given 
to stay executions on Judgments rendered in these courts? 

A. 5. It was. 

I. 6. You may state whether or not in accepting such stay bonds 
it was part of your duty to examine into the responsibility of the 
surety on such bonds. 

A. 6. It was. 

I. 7. The records of the district court of Scott county show a judg- 

ment rendered November 7, 1868, in favor of Graff Bennett 
822 & Co. against Jos. A. Davenport for $933.70 and costs; the 

same records show that on November 25, 1868, a stay bond 
was filed on this judgment signed by Geo. A. Davenport and sworn 
to before you as clerk. Do you remember anything about this? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, there heing no competent evidence showing such judgment or 
stay bond, the records being the best proof.) 


A. 7. I remember nothing except what the records show. I have 
no particular recollection that I took him on this stay bond outside 
of the records, but I know, independently of the records, that I did 
take him on some stay bonds. 

I. 8. State whether or not, while clerk of the district & cir- 

823 cuit courts of Scott county, you accepted Geo. A. Davenport 

as surety on stay bonds given to stay execution on Judgments 

rendered in one or the other of these courts. If so, state, if you re- 

member, in whose favor these judgments were rendered and against 
whom, and also who were the attorneys, if you remember. 


(Same objections as to int. 7.) 


A. 8. Yes, sir; I accepted him as stay, but outside of the record I 
could not give the parties in the case nor the attorneys. 
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I. 9. State what your custom was in accepting a stay bond. What, 
if anything, did you require the surety on such bonds to do? 


Sy gm to by defendant as incompetent, irrelevant, and imma- 
terial. 


824 A. 9. I required him to make affidavit that he was a free- 
holder, which in all cases the record will disclose. 


Cross-examination: 


I. 1. I understand you to say that, outside of what the records 
show and what you say your universal custom was, you have no 
independent recollection as to taking Geo. A. as surety on the stay 
bond. Is that so? 

A. 1. I remember taking him on stay —, but I can’t remember the 
parties. 

I. 2. I understand you to say that the qualification you sought in 
a surety was that he should be a freeholder. Is that so? 


A. 2. Yes, sir. 
I. 3. You did not, then, go farther and inquire into his mental or 


moral condition, did you? 
A. 3. No, sir. 


825 Redirect examination: 


I. 1. If you had supposed that the surety on a stay bond, although 
a freeholder of this country, was non compos mentis, would you have 
accepted him on such bond? 


_  (Objected to by defendant as incompetent, irrelevant, and imma- 
terial, calling for the opinion of a witness in a supposed case where 
no inquest or legal proceeding had established the supposed condi- 


tion.) 

A. 1. I would not. : 

[. 1. Then, in addition to the qualification of being a freeholder, 
you required, as far as you are able to judge, that the surety on such 
stay bond should be one who could be held legally ‘liable on his un- 
dertaking ? 

826 (Objected to by defendant as incompetent, irrelevant, and 
immaterial and leading, and for the same objections as stated 
to the last interrogatory.) 


A. 2. Yes, sir. 
(S’g’d) M. D. SNYDER. 


Subscribed and sworn to before me this first day of December, A. 


D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


_ Adjourned till 9 a. m., Dec. 2, 1880. 
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827 UnitrenSrares or AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 


county, State of Iowa, on the first day of December, A. D. 1880,. 


M. D. Snyder, who was then by me duly sworn and examined and 
his examination reduced to writing by me, and after being by me 
read over to said witness was signed by said witness in the presence 
of the respective counsel for complainant and defendant; 
828 that said examination took place in the presence of and 
was conducted by Brannan & Jayne, solicitors for complain- 
ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors 
for the defendant. 
Witness my hand and seal notarial this first day of December, A. 
D. 1880. 
[SEAL] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


829 & 830 _ Deposition of D. R. Boydston for Plaintiff. 
Circuit Court of the United States, District of Iowa. 
JONATHAN EDWARDS, Trustee, vs. GEo. L. DAVENPORT et al. 


DECEMBER 2, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


D. R. Boypston, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of plaintiff: 


I. 1. What is your name, age, residence and occupation ? 

A. 1. D.R. Boydston ; age, 34; residence, Davenport, lowa; have 
lived in Davenport 10 years; occupation, carpenter. 

I. 2. Are you acquainted with Geo. L. Davenport and his 
831 son, Geo. A.; if so, how long have you known them ? 
A. 2. I have known them since 1873. 

I. 3. State whether or not you occupy a shop in block 59 of this 
city ; and, if so, how long have you occupied the same. 

A. 3. I have; and I have occupied it since May, 1875. 

I. 4. State whether or not during that time ar were in partner- 
ship with any one; and, if so, with whom and during what length 
of time. 

A. 4. I was in partnership with P. W. Williams at the ‘time of 
first occupying the shop, and continued in partnership with him 
until July 1, 1876. 

I. 5. Will you state what rent you paid for the shop and to whom 
this rent was paid ? : 


. 
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832 A. 5. We paid $5a month for the shop and paid it to George 
A. Davenport. 
I. 6. How was this rent paid—monthly, or otherwise ? 
A. 6. It was paid iecuttily, at the last day of each month. 
I. 7. Did you take receipts for your payments of rents ? 


A. 7. We did. 

I. 8. Have you any of those receipts? If so, please produce them. 

A. 8. I have; and here produce 13 of them. 

I. 9. Have you any other receipts ? 

A.9. There may be. I looked for some the other day, but had 
not time to make a thorough search. These are all I could find at 


that time. 
I..10. Look at those receipts and state the ones whose body and 


signature are in the handwriting of Geo. A. 
A. 10. The receipt of July 1, 1875; also the receipt of October 1, 
1875; also the receipt of November, 1, 1875; also the receipt of De- 
cember 1, 1875; also the receipt of February 1, 1877, and the 
833 receipt of March 1, 1877. The written portions of these re- 
ceipts and the signatures thereto are both in the handwriting 


of Geo. A. 
Exurpir “A.” C. H. Clemmer. 


DAVENPORT, Iowa, July 1, 1875. 


Received of Boyston & Williams five dollars, rent of carpender 


shop from June 1, 1875 to July 1, 1875. 
(S’g’d) GEO. A. DAVENPORT.. 


_EXuIbItT “B.” C. H. Clemmer. 


DAVENPORT, Iowa, Octuber 1, 1875. 


Received of Boydston & Williams five dollars, rent of carpender 


shop from Sep. 1, 1875, to Oct. 1, 1875. 
(S’g’d) GEO. A. DAVENPORT. 


Exuisit “C.” CC. H. Clemmer. 


DAvENportT, Iowa, Nov. 1, 1875. 


Received of Boysnton & Williams ten dollars, rent of carpender 


shop Oct. 1, 1875, Nov. 1, 1875. 
(S’g’d) GEO. A. DAVENPORT. 


834 Exnisit “D.” C. H. Clemmer. 


DAVENPORT, Iowa, Dec. 1, 1875. 


Received of Boyston & Williams ten dollars, rent of carpender 
shop from Nov. 1, 1875, to Dec. 1, 1875. 
(S’g’d) GEO. A. DAVENPORT. 
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ExuHisit “ FE.” C. H. Clemmer. 


Davenport, Iowa, Feb. 1, 1877. 


Received of Boydston & Williams ten dollars, rent of carpender 


shop from Jan. 1, 1877 to Feb. 1, 1877. 
(S’p’d) GEO. A. DAVENPORT. 


Exuipit “F.” C. H. Clemmer. 


DAvENPoORT, Iowa, March 1, 1877. 


Received of Boydston & Williams five dollars, rent of carpender 


shop from Feb 1, 1877, to March 1, 1877. 
(S’g’d) GEO. A. DAVENPORT. 


Plaintiff offers the foregoing receipts in evidence and they are 
hereto attached to this deposition, marked Exhibits “A,” “B,” “ ©,” 
“Dp,” “ BE,” and “ F” 


835 I. 11. Look over the other receipts and if in any the 
written portion of the body is in George’s handwriting give 
their dates and state by whom they are signed. 

A. 11. The receipt of October 1, 1878, has the written portion of 
the body in George’s handwriting and is signed by Sarah G. Daven- 
port; the receipt for December 1, 1878, the body is written by Geo. 
A. and is signed by Sarah G. Davenport, guardian; the receipt for 
January 1, 1879, has the body written by Geo. A. and is signed by 
Sarah G. Davenport, guardian. 

I. 12. State to whom the money was paid on these last 3 receipts 
that you have mentioned. 

A. 12. To Geo. A. Davenport. 

I. 18. I observe that these 3 last receipts have on the back of them 

the name of Geo. A. Davenport; state if you know in whose 
836 handwriting these endorsements are, and if you know why 
they wereso endorsed. 

A. 13. In the handwriting of Geo. A. Davenport. I know no 
reason why they were so endorsed. 

I. 14. Can you state whether or not the endorsements were made 
for the purpose of showing to whom the money was paid ? 

A. 14. I could not tell. i 

I. 15. Do you know when these endorsements were made; were 
they made at the time of payment or not? 

A. 15. They were not made at that time. 

I. 16. State whether or not Geo. was in the habit of calling for 
these rentals at the time they became due. 

A. 16. He was. 


Plaintiff offers these 3 last receipts, dated October 1, 1878 ; 
8387 December 1, 1878; Jan. 1, 1879, in evidence, and they are 
hereto annexed as Exhibits “ G,” “H” and “ I.” 
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Exurpit “1.” C,H, Clemmer. 
Davenport, Iowa, Jan. 1, 1879. 


: Received of Mr. Boydston two fifty dollars, rent of carpender shop, 
Dec. 1, 1879, to Jan. 1, 1879. 


(S’g’d) SARAH G. DAVENPORT, Guardian. 
(Endorsed :) Geo. A. Davenport. 


Exursit “H.” C. H. Clemmer. 


DavENporT, Iowa, Dec. 1, 1878. 
Received of Mr. Boydston five dollars, rent of carpender shop for 
two months, up to Dee. 1, 1878. 
S’g’d) SARAH G. DAVENPORT, Guardian. 
(Endorsed :) Received 2.50 for November. Geo. A. Davenport. 


S38 oxurarr “GQ” C,H. Clemmer, 
Davenport, Towa, Get. 1, 1878. 
Received of Boydston two fifty dollars, rent of carpender shop 
from Sep, 1, IS7S8, to Oet, 1, LISTS, 
(S’g'd) SARAH G. DAVENPORT. 
(Budorsed :) Geo. A, Davenport. 


I, 17. State whose we is to the remainder of the receipts 
that you have produced, 

A. 17. George’s signature is to all the rest, except to the receipt af 
August 1, 1878, whieh is signed Sarah G, Davenport, guardian, 

Plaintiff offers in evidence the 3 receipts to which George's signa- 
ture is attached, and they are hereto annexed as Exhibits “J,” “K ” 
and “ 1.” 

Exursit “J.” ©, H. Clemmer. 


DAVENPORT, Iowa, June 1, 1875. 


839 Received of Messrs. Boydston & Williams five dollars, rent 
of shop one month, from May Ist, 1875, — June 1, 1875. 
(S’g’d) GEO. A: DAVENPORT. 


Exuisit “K.” C. H. Clemmer. 


DAVENPORT, Iowa, Sept. 1, 1875. 
Received of Boydston & Williams ten dollars, rent shop from Aug. 
1, °75, to Sept 1, ’75. 
(S'g'd) GEO. A. DAVENPORT. 


Exnurart “LL.” CGC. H. Clemmer. 


Davenvort, Towa, Jan. 1, 1877. 
Received of Boydston & Williams five dollars, rent building one 


month, from Dee 1, 76, to Jan. 2, 77. 
BS). (Sy) GRO, A, DAVENPORT, 
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T, 18 Will you state whether or not you ever had any business 
transactions with Geo, other than the payment of rent; in other 
words, did you ever do any work for him? 
840 A. 18. I did. 
I. 19. State what work you did for him and all that was 
said between you in relation to the work, if you remember. 

A.19. I made a minnow box for George; as to the dimensions of it 
I have forgotten them. Geo. came down and ordered the box to be 
made out of hard wood. I told him it would be rather expensive 
out of hard wood; then he asked the cost of it. I told him it would 
be $7, and to make him one out of pine would be worth $5; he con- 
cluded to take one out of hard wood, as it was more durable than 

ne. The next work I done for Geo. was to build bim a tool-chest ; 
his excuse for having a tool-chest was that they kept stealing his 
tools from him and he wanted some place to keep them; the 
S41 chest cost $28, complete; the lock cost $4; the reason he wanted 
the lock was that they picked all the locks he had ou his 
drawers and everything else and he wanted an extra fine lock so 
they couldn't pick it, Then some times during the summer of 1879 
I built him another minnow box; he had had trouble over the other 
minnow box; a fisherman had claimed the box and Geo. and the 
man had a fuss over the box, and Geo. was arrested and had a trial 
before justice Kaufman. Twas called as a witness in the case; the 
Justice discharged Geo. and Geo. cune down and ordered another box 
to replace the one in dispute, TE built tt out of pine and it cost him 
SS. LT laid a sidewalk for him one time on Third St, between 
S42 Perey & Brady Sts. Geo. brought a notice from the city 
marshal? to repair the sidewalk, and asked us to repair it and 
let it go on the rent At another time, | think a year ago this 
fall, I laid a sidewalk for him on Second St, between Brady & Perry, 
Geo, brought the notice from the city marshall, and asked us to lay 
the walk and do it so the city would not lay it and charge it to hin, 
His notice from the city marshal? was to repair it within 10 days, 
and he asked us to repair it before the ten daysexpired. Those are 
all the business transactions that I had with Geo., outside of paying 
rent, that I now know of or recollect of. 
843 I. 20. Will you state whether or not, when Geo. asked you 
to make the first minnow box he inquired of you what its 
cost would be ¢ 

A. 20. He did not until I told him it would be expensive to make 
it out of hard wood, as our hard wood cost us a good deal here, and 
then he asked me how much it would cost, and [ told him. 

I. 21. State whether or not he asked you or whether you told him, 
without asking, what the cost would be of making the box out of 
soft wood. 

A. 21. He didn’t ask the difference in the cost. T told him the 
difference in the cost, and he concluded to have the hard wood on 
account of its durability over the pine, | 

1, 22. State whether or vot in making this minnow box 
S44 Gea. pointed out to you or Nenished any pln for its con- 
StPUCHION, 
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A. 22. He drew a little kind of a ground plan on a piece of board 
of about what he wanted. The plan was made so that I understood 
it. A person not acquainted with Geo. would not have under- 
stood it. 

I, 23. When you made this tool-chest for him did he make any 
inquiries as to what it would cost ? 

A. 23. He did not. 

I, 24. Did he describe to you what kind of a chest he wanted ? 

A. 24. No; he did not; he left it to my own judgment, although 
I took him to a hardware store and had him pick out the lock he 
wanted. 

I. 25. Did you suggest his going to the hardware store and select- 

ing his own lock or did he suggest it ? 
845 A. 25. I suggested that he make a choice of the lock him- 
self, so that he would feel better satisfied. 

I. 26. State whether or not you ever heard him figure up the 
amount of his rents. 


(Objected to by defendant as leading.) 


A. 26. I have heard him figuring at it, but I couldn’t say whether 
he figured it correct or not. I paid no attention to it. He would 
sit down and go through the motion of figuring up his rents, but I 
never paid any attention to him to tell whether it was right or 
wrong. 

I. 27. Do you know whether he would call the amounts out aloud 
or not? 

A. 27. He did not; he would kind of mumble to himself, 
845 so that no one could understand him at all. 

I. 28. You say he would go through the motions. What 
do you mean by that? 

A. 28. That he would pick up 9. block or piece of board and pen- 
cil and go to writing or marking on it the same as any one would 
in setting down figures and adding them up—that is, his motions 
would be the same; also, he would mumble over to himself as 
though he was adding them up, and then say there was so much 
rent due him on such a day. 

I. 29. How often have you seen him do this ? 


A. 29. On 1 or 2 occasions; I can’t remember that I have seen © 


him over twice; I think I have seen him on two different occasions. 
I. 30. You state that you built sidewalks for him. State 
847 whether or not you made out an itemized bill for this work ; 
and, if so, whether you presented the bill to him and whether 

or not he examined it. 

A. 30. We made out an itemized bill and presented it, and Geo. 
looked at the bill not farther than to examine the amount of it and 
gave us a receipt for it to be applied on the rent that would there- 
after accrue. 

I. 31. Will you state whether or not you ever heard Geo. talk 
about signing promissory notes; and, if so, state when and under 
what circumstances. 

A. 31. I have heard him say that he had signed one. It was in 
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January, 1875. We were working for his father on his block, on 
Brady & Third, and had not received any money for about a month. 
Geo. came in one morning and said that him and his father 
848 had signed a note to Mr. Schutt, and that we would probably 
have some money shortly. Geo. L. Davenport at the time 
was confined to his room from sickness. 

I. 32. State whether or not you did not subsequently hear Geo. 
say he had signed notes with his father which were given to Schutt. 

A. 32. I have heard him speak of signing papers with his father, 
but I never heard him say what the papers were. I believe, he did 
not say to whom the papers were given. 

I. 33. After Mr. Putnam had taken charge of the business of the 
Davenports do you remember of hearing an inquiry addressed to 
Geo. by some person in your shop as to the reason why this busi- 

ness had been placed in Putnam’s hands? If so, state what 
849 si that inquiry was and what George’s answer to it was. 
A. 38. I believe the proposition put to Geo. was why 
Putnam had taken charge of his property, or something to that 
effect. George’s answer was that he and his father had signed 
papers for Putnam and that he didn’t know the meaning of the 
papers. Geo. conveyed to me the idea that in signing those papers 
he had given Putnam power to collect rents, which he didn’t know 
at the time he signed the papers. : 

I. 34. I ask you if in this conversation at this time Geo. did not 
say that he had signed with his father a number of notes which 
were given to Schutt and he did not know the amount or where 
they were; and did you not so tell me day before yesterday in pres- 
ence of Mr. Hirsch] ? : 


(Objected to by defendant as incompetent, irrelevant, and 
850 immaterial. and as leading, and an attempt to cross-examine 
their own witness. 3 


A. 34. On the occasion of this conversation with Geo. with this 
party I don’t believe that it drew out that conversation about his 
signing the papers for Mr. Schutt. The question that was put to 
Geo. was more as to how or why Putnam was collecting his rents 
than it would be as to why he had signed those papers with his 
father and turned them over to Schutt. 

J. 35. If there was a conversation with any other person at any 
other time in whith Geo. spoke of having signed notes with his 
father which were given to Schutt and which you heard state what 
Geo. said in that connection. | 


(Same objections as to int. 34.) 


A. 35. Geo. told one day to some party in the shop that he 
851 —s had signed—I don’t know that he used the word notes, but 
pe which went into Schutt’s hands, and that he didn’t 
know the amount or anything more about them than he had just 
signed them; he didn’t know what thev were for. 
I. 36. State whether or not he did not, in that connection, say that 
they were given to Schutt to raise money on. 
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(Same objections as to int. 35.) 
A. 36. I don’t think he stated it in that way, although he left that 
inference, that those papers were to help his father out of his 


trouble. . 
I. 37. After Putman had taken chargeof the business of the Daven- 


ports did Putman or Geo. A. collect the rents which Geo. had 


previously collected. 
A. 37. From my own knowledge Geo. collected from those 


852 little shops and sheds on part of the block ; outside of that I 
couldn’t say whether Geo. or Putman collected the rents. 


Adjourned till 2 p. m., Dec. 2, 1880. 
DECEMBER 2, 1880—2 p. m. 
Examination proceeded. 


All parties present. 


I. 38. Did you have any conversation with Geo. A. after Mr. 
Smith had been appointed receiver of the north half of the block ; if 


so, what was it? 
A. 38..I didn’t have any myself with Geo. A., but another party 


had, in the shop. 


I. 39. Was this conversation in relation to the appointment ofa 


receiver for this portion of the block? 
853 A. 39. It was. 
I. 40. Will you please state what this conversation was? 

A. 40. It was in regard to the receiver being appointed. A party 
asked George as to the reasons of a receiver being appointed ; Geo. 
didn’t seem to understand the reasons of a receiver being appointed, 
although he seemed to think it’ was because he signed papers with 
his father that went into Schutt’s hands some way. I believe about 
that time the paper published that a large mortgage had been placed 
on George’s property there, and there was something said in regard 
to it, and Geo. said that he had signed papers (I think he said papers ; 
I don't think he used the word notes) with his father, which was to 

help his father—get his father out of trouble. 
854 I. 41. Did he in this conversation say anything about the 
Davenport National Bank; if so, what was it? 

A. 41. He seemed to think that it was through the Davenport 
National Bank that a receiver had been appointed more than any- 
thing else, and he seemed to feel that the bank had done wrong after 
getting the free use of the ground for about 15 years, I think he 
said. I don’t know the number of years; that they had treated him 
wrong in pushing the matter. 

I, 42. Did he say of what ground the bank had free use? If so, 
state. 

A. 42. The ground on which the bank building stood. 

I. 43. You state that Geo. said in your shop that he had signed 

papers for Putnam and didn’t know the meaning of the papers; 
855 when did he say this—was it before or after the appointment 
of Smith as receiver? 
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A. 43. I think it was before. 

I. 44. How long before? 

A. 44. I think about 6 months before, as near as I can remember 
now. 

I. 45. You state that he had signed with his father papers that 
went into Schutt’s hands, but that he did not know what they were 
for; was this before or after the appointment of Smith as receiver? 

A. 45. It was before. 

I. 46. How long before? 

A. 46. That I could not tell; I don’t recollect. It must have been 
some time before Smith was appointed. | 

I. 47. Did you and Mr. Williams continue to occupy the shop after 
your dissolution ? 

A. 47. We did, and occupy it now and have since the dissolution. 

I. 48. You stated that you had heard Geo. counting up his 
856 rents; did you hear him count up his rents after Smith was 
appointed receiver, or did you hear him make any remark 

about his rent; if so, what was it? 

A. 48. I heard him make some remarks in regard to his rent, say- 
ing that they had taken a great deal away from him and he didn’t 
know how he was going to live now. 


Cross-examIination: 


I. 1. Did you ever see Geo. A. write a receipt for rent? 

A.1. I am not positive now that I did. I have seen him sign 
several. 

I. 2. Was it not his usual custom to bring them to you already 
written ? 

A. 2. It was. 

I. 3. Were they in a receipt book or detached ? 

A. 3. For 1875 he generally brought them in a receipt 
857 book; afterwards I think he just tore them out and carried 
them in his pocket-book. 

I. 4. Did you ever see him write anything else than his name? 

A. 4. Yes; at one time he filled out a receipt entirely at the shop ; 
he had made out a receipt wrong, and he made out another. 

I. 5. Did he have his blank book at that time? 

A. 5. No, he did not; he wrote it ona piece of bill paper that I 
had there at the shop. 

I. 6. You may explain what was wrong about the one receipt, if 
vou remember ; and who, if anybody, assisted him in getting up the 
new. State all the circumstances. 

A. 6. The receipt was for a month that we had paid for and for 

which we had a receipt. He dated it wrong. I called his at- 

S58 tention to it, and he said he would give us another if we had 

a blank, and I gave him a piece of paper to write us another. 

I merely told him to write it out. I just merely told him to date it 

a such a time. I merely assisted him in getting the proper 
ate. 

I. 7. Is it not a fact, as you observed, that Geo. was unable at that 
time, unassisted by you, to give the proper dates? 
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A. 7. I think he was unable to give the proper dates at that time. 
He would often come in and ask when the rent would come due. 


(Plaintiff objects to the last clause of the answer as not responsive 
to the question.) 


I. 8. You may now state more fully what you mean by Geo. com- 

ing in and asking when his rents would become due. Explain 
those transactions. 

859 A. 8. At several times we had our rent paid in advance for 
quite a length of time, and Geo. would come and ask if there 

was any rent due that month—often. 

I. 9. Is it not a fact that Geo. would call on vou for rents in a 
kind of hap-hazard way—that is, after you had paid him all that 
you were owing him, would he not frequently call for rents when 
nothing was due, and would you not have to explain to him that 
you were owing him nothing? 

A. 9. He has on 2 or 3 occasions done so. I believe one time he 
brought Mr. Hubbell along with him to help him understand it. 

I. 10. What was the trouble on these occasions—forgetfulness on 

his part? 
860 A. 10. It seemed to be a kind of forgetfulness. He didn’t 
seem to understand to keep track of his business—that is, of 
his rents. 

I. 11. Would you show him your receipts for the rent that he was 
wanting? 

A. 11. We would, which always seemed to satisfy him that the 
rent was paid, Geo, never disputed his own receipt. 

1.12. Did he lose his temper and shew an ugly disposition on 
these occasions? 

(Objected to by plaintiff as not proper cross-examination, there 
being nothing in the examination-in,hief upon which to found it.) 


A. 12. He did on several occasions. 
I. 18. You may now explain what he said and did on the various 
occasions when you found him out of humor, taking up each 
861 occasion and going through the particulars relating to it. 


(Same objections as to int. 12.) 


A. 13. I believe the first time that he came there out of humor 
he said he wished we would get out of the shop and that he had a 
notion to give us 30 days’ notice to quit. He scolded around, but 
we paid very little attention to him. The next day he came back 
and was in as good humor as ever. The next time he threatened 
to putting us out of the shop by main force. We told Geo. that that 
wouldn’t do; then he went on to tell what a great man he was 
physically ; that he could whip all the police in the city and tried 

to scare us out that way then. The result was that Geo. went 
862 away and the next day he came back in just as good humor 
as ever, and he seemed to forget all that had been said the 
day before. The last time Geo. came to the shop out of humor—lI 
was not there at the time myself; this little matter happened between 
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Mr. Williams and Geo., and Geo. told me about it afterwards and 
Mr. Williams told me about it previous to Geo. telling me. Geo. 
said that he came to the shop and that Williams had acted so in- 
dependent with him that he thought he would scare him a little. 
He said he pulled out his revolver and held it in his hand. He 
said Williams ran and got behind some lumber. He said it tickled 
him so that he turned and went out of the shop for fear that he 
would laugh out loud and Williams would know it was only in fun. 
I. 14. How do you spell your strname? 
863 A. 14. Boydston. 

I. 15. You may now look at the receipts annexed to your 
deposition, from Exhibit “A” to “ F,” inclusive, and spell your sir- 
name as written in each. 

A. 15. The first is spelled Boyston; the second is spelled Boyds- 
ton; the third is coated Boyinton ; the fourth is spelled Boyston ; 
the fifth is spelled Boydston ; the sixth is spelled Boydston. 

I. 17. How does your partner, Mr. Williams, spell his sirname ? 

A. 17. Williams. 

I. 18. How frequently was Geo. A. in the habit of calling at your 
place of business from the time you became his tenant until he went 
to Tama county ? 

A. 18. He would usually drop in once a day in the summer time; 
in the winter time once a week; sometimes oftener in the winter. 

I. 19. What would he usually talk about? 


S64 (Same objections as to int. 12.) 


A. 19. He has his great hunting and fishing stories that he told, 
and his experience in the army, 
I. 20. Give us a sample, if you please, of those stories. 


(Same objections as to int, 12.) 


A, 20. T believe one of them was he had been attacked one night 
by wolves and he killed 14 of them with a butcher knife. 1 be- 
lieve that would be a sample. He claimed to have been in Balti- 
more, and while there Gen. Scott recognized him as being a Daven- 
port from Rock Island and had given Geo. a commission in the 
army; what officer I can’t tell now, but it runs in my mind that he 
was made colonel or lieutenant colonel of some regiment. I 

wouldn’t be positive. 
865 I. 21. Would Geo. repeat the same stories over again as he 
would make his daily calls? 


(Same objections as to int. 12.) 


A. 21. He has told the same stories several times, and they would 
agree very well with his former telling; they didn’t vary much as 
to their general meaning. 

I. 22. How did you treat Geo. in telling these stories—as though 
you believed them ? 

A. 22. I always supposed that some of his stories had a little 
foundation for them, and the rest he made up—colored them to suit 
his own imagination. I always let Geo. think I believed every- 
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thing he told me, because I thought it was the best way to get along 
with him. 

I. 23. You say that you made a minnow box for Geo., and that 

he drew a rough plan of it; that you understood it, but that 
866 others wouldn’t. You may now explain what there was pe- 
euliar about that plan. 

A. 23. The plan was meant to represent a square box, though the 
lines were not straight nor they were not drawn square; they didn’t 
give the proper length and depth of the box as he wanted it. 

I. 24. In making the box did you pay any attention whatever to 
George’s diagram ? | 

A. 24. No; I did not; I used my own judgment as to the size, the 
length, breadth, and depth that would be most convenient for a box 
of that kind. 

I. 25. Do you know what practical use Geo. had for a tool-chest ? 

A. 25. I don’t know of any practical use that he had further than 
he had a great many expensive tools, and he said he wanted to take 
care of them. 

‘1. 26. State what kind of tools Geo. had, as far as you know, and 
what use he made of them. 
867 A. 26. Geo. bought a ratchet brace that was of no use to 
him that I could see. A ratchet brace is to work in corners 
and angles where you can’t get a full sweep with the brace—make 
a full revolution of the brace. Then he bought a block plane that 
cost him about $5; they are for dressing the end of wood; they are 
set different in the stock from an ordinary plane; the only use that 
he ever put that to was to plane off tobacco that he used for smok- 
ing. Atthe time I made the chest he bought 3 or 4 fine spring- 
steel saws; I don’t know of any use that he ever had for them at all. 
He had a full set of chissels; also a full set of augur bits; he had no 
use for them that I ever knew of. There is quite a number 
868 of tools that he had that I don’t remember now. He had 
dividers; a pair of callipers; he also bought a small iron vice; 
also a number of round and flat files. I have known him to use 
the files in trying to make a key at one time; that is the only use 
that I ever knew him putting the files to. 

I. 27. What is the ordinary value of a tool-chest such as is or- 
dinaril/y used ? 

7 A. 27. The value ranges from $20 to $25, according to the tool- 
chest. 

I. 28. You spoke of the lock to this chest. What would a lock 
ordinarily cost for a tool-chest such as are ordinarily used ? 

A. 28. They would cost about a dollar; some more, some less; 
that is about the cost of an ordinary lock. 

I. 29. Did you ever know Geo. to be engaged in any busi- 
869 _iness requiring the use of such a chest and tools? 
A. 29. I never did. 

I. 30. You say Geo. would sometimes sit down and go through 
the motions of figuring up his rents. Did you look at his work 
after it was done? 

A. 30. I did not. 
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I. 31. Did you ever see him try to multiply, subtract, or divide? 

A. 31. [did not. 

I. 32. Did he ever sit down in your place during his frequent calls 
and enter into any detailed talk with you about any matter of busi- 
ness either of his own or anybody else? 

A. 32. He svoke some little of his own business on one or 2 occa- 
sions. He spoke one time about Pardner being behind in his rent, 
and he said he would turn it over to Mr. Putnam to collect, as it was 

getting to beso much trouble it wasn’t worth the money. 
870 Hedidn’t sitdown and talk about business asa business man 
would. 

I. 38. As you observed him and heard him talk so often and so 
frequently, state whether or not, in your opinion, he was competent 
to hold with you or any one a conversation continuous and reason- 
able about any matter of business. 


(Same objections as to int. 12.) 


A. 33. I never heard him attempt anything of the kind, and in 
all my business transactions with Geo. it has only amounted toa few 
words. I don’t think he was. 

I. 34. What heed did you pay to George’s talk; what weight did 
you give it? 


(Same objections as to int 12.) 


A. 34. I never paid very much attention to Geo. or any- 
871 thing that he said. I never thought there was much in any 
of his talk at all. 
I. 35. Why? 


(Same objections as to int. 12.) 


A. 35. He never was of the same opinion hardly, you might say, 
for 2 days at a time. 


Adjourned till 9 a. m., December 3, 1880. 


DECEMBER 38, 1880—10 a. m. 
Examination proceeded. 
All parties present. 


I. 36. What, if any, physical disease or disorder did Geo. have 
during your acquaintance with him that came under your observa- 
tion? 
872 A. 36. He had nothing, except his spells or fits, that I ever 
knew anything of. I neversee him have but 1 or 2 of those; - 
both of them were at the shop. 
I. 37. In your talk with Geo. A. what degree of memory did he 
seem to evince, if anything? 


(Same objections as to int. 12.) 


A. 37. His memory on general topics was not good, except on 
_ his little stories or incidents that he used to tell ; on them it was very 
good—fair. 

31—145 
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I. 88. Did he in his conversations make any boasts of personal 
prowess with policeman and others? If so, state the character of 


the same. 


(Same objections as to int. 12.) 


A. 38. I believe he was in the habit of boasting that he at 
one time thrashed Justice Kaufman, when he was chief of 

873 police; he seemed to think generally that the policemen of 
Davenport were afraid of him; it was a common thing for 


him to talk about such things. 
I. 39. Do you know anything personally of his being armed, car- 


rying pistols, etc. ? 
A. 839. I have seen him have them on several occasions; he has 
threatened to use them; I have heard him threaten to shoot several 


parties, ; 
I. 40. Did you ever see him try to use this weapon on any occa- 


sion? If so, state. 
- (Same objections as to int. 12.) 


A. 40. I saw him draw his revolver, but I never saw him point 
it at any one; on one occasion he drew his revolver in the shop 
with the threat that he would shoot a young man by the name — 

Frederick Thompson ; | interfered and told Geo. he should 
874 ° put his revolver up, or [I would take it away from him; then 

he concluded he might just as well shoot the whole family, 
and then he skipped out to shoot Fred.’s father, and that was the 
last I saw of him that day ; Geo. came in and Fred. said something 
to him just as he would to any one, and Geo. took it up right at the 
start and told Fred. he was pretty “sassy,” and if he didn’t hold his 
tongue he would kick him out of the shop; Fred.’s reply was that 
he might not get him kicked out, and then Geo. pulled his revolver 
and was going to shoot; the other occasion on which I see him use 
his revolver was, Geo. had forbidden the kindling-wood man from 

driving on his sidewalk to unload kindling at Pardner’s ; the 
875 man, not knowing who Geo. was, drove right on without pay- 

ing any attention to him ; Geo. took his revolver out of his 
pocket and threatened to shoot the man; Philipp Schlopp ran out, 
gota hold of Geo., and took him away to one side and talked to him 
awhile and Geo. put up his revolver and walked off. 

I. 41. Was Geo. a desirable person to have around your shop? 


(Same objections as to int. 12.) 


A. 41. Not on all occasions; he was not very desirable. 
I. 42. Did you treat him as an ordinary person; if not, why not? 


(Same objections as to int. 12.) 


A. 42. I did not treat him as I would any other person. I always 
wished to avoid any trouble with Geo. whatever. I always 

876 let him do his talking without replying to him, for it would 
do no goud. If you would cross him in anything he would 

fly right up and become angry instantly. I always avoided any 
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difference of opinion with him. I always seemed to acquiesce in 
anything he said so I would have no difficulty with him. 
I. 43. Is it not a fact that you looked upon Geo. as of unsound 
- mind and irresponsible for his acts, and did you not treat and in- 
dulge him accordingly ? 


(Same objections as to int. 12.) 


A. 43. I always looked upon Geo. as being weak-minded and sort 
of childish-like, and I always indulged him in all his little whims. 
I. 44. You say that Geo. A. would pick up a piece of board and 
appear to figure up his rents, and would mumble over some- 
877. _—_— thing to himself and say that there was so much rent due 
him that day. About how often would he do that? 
A. 44. I think I never see him do that but twice that I now recol- 
ect of ? 
I. 45. Was there anything said by you that would tend to lead 
Geo. to make a computation of his rents ? 
A. 45. There was nothing ; I said nothing. 
I. 46. How did the sum which he said was due him impress you 
as the probable correct amount? 
(Objected to by plaintiff for the reason that the witness has not 
eas as tu the amount which Geo. said was due to him at these 
times. 


A. 46. I have no way of knowing, as I did not know how much 
rent Geo. collected. 


878 I. 47. How much would Geo. say, for instance, was due 
him on such a day at the times you heard him make the an- 
nouncement. 


A. 47. I believe after Smith was appointed receiver for the north 
half of the block that Geo. claimed that his rent would be cut down 
to a trifle over $100 a month; I can’t remember the amount, and 
then a few months afterwards he claimed that the rent he collected 
from the south half was something in the neighborhood of $60. He 
had a lot of cigars in the express office and his rent money wouldn’t 
allow him to take them all out, and he was wondering whether 
Trotter would allow him to take a portion out at a time. 

I. 48. You may state, as fully as you can remember, what Geo. 

said at the time the question was put to him why Putnam 
879 had taken charge of his property. 
| A. 48. I believe he was asked how it came that Putnam 
was handling his property for him. Geo. said that he had signed 
some papers for Putnam and he didn’t know what they was that 
gave Putnam a right to attend to his business. He also spoke about 
signing papers with his father for Schutt; that he didn’t know what 
the papers was for or where they went; that they were to help his 
father, to get his father out of his trouble at the time, but that he didn’t 
know the meaning of them farther than that they were to help his 
father out of his trouble. 

I. 49. Was this talk of George’s of a rambling character—discon- 
nected—and did he laugh in his peculiar way about the matter? 
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880 A.49. Geo. did not tell his story connectedly as an ordinary 

business man would have told it, and seemed to speak boast- 
ingly of signing papers for his father. He seemed to think that the 
whole family depended on him for a living. He was very impor- 
tant on such occasions. 

I. 50. Is it not a fact that George’s actions and conduct on the oc- 
casions mentioned impressed you that he had a childish delight in 
having accomplished some great object without having any appre- 
ciation of the effects of what he had done? 

(Same objections as — int. 12 and because it is incompetent, irrele- 
vant, and immaterial.) 


A. 50. I think Geo. seemed kind of childish in his way of speak- 
ing of it. He didn’t seem to think that after signing those 
881 papers that there was ever anything more of them; that that 


was the last of them. 
I. 51 Is it not a fact, too, that when Geo. began to realize that his 
rénts were being curtailed and his cigar and other spending money 
was being diminished that he began to grow restless and talked 


more about his situation ? 
(Same objections as to int. 50.) 


A. 51. Geo. began to be more fault-finding with everybody ; he 
was harder to please, harder to get along with. He blamed people 
for his trouble that had no interest or connection with it, that I knew 
off, at all. 

I. 52. When you presented Geo. A. with an itemized bill for the 
sidewalk did lie examine the various items ? 

A. 52. He did not, I feel satisfied, because he is not a ready 
882 reader and he examined it too quick—got through with it 
too quick for that. 

I. 53. You say he gave a receipt for the sidewalk bill to apply on 
future rents. Who wrote the receipt ? 

A. 53. I wrote the body of the receipt and Geo. signed it. 


Redirect examination: 


J. 1. lL omitted toask you through oversight whether, after the 
dissolution between you and Mr. Williams, Geo. continued to make 
out the receipts for rent in the firm name ? 

A. 1. He did for awhile. 

I. 2. You say he did for awhile. How, then, were the subsequent 
receipts made; did he make receipts to you for your share of the 

rent and to Williams for his share? 
883 A.2. Hedid make out his receipt to Mr. Williams and also 
to myself individually, each one covering half the rent of 
the shop. 

I. 3. I see that some of these receipts are for $10. Can you ex- 
plain this? 

A. 3. There was a blacksmith occupying ashop right next to us 
that paid Geo. $10 a month for his shop, and Geo. would get the 
amounts mixed up. He would sometimes have our receipts made 
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out for $10 and Craig’s receipt for $5. When his attention would 

be called to it he would seem to understand that he had madea 

mistake. He always was willing to take the $5, although the receipt 

was made out for $10. He seemed to understand that he had made 

out our receipt in excess of what it should have been after his at- 
tention was called to it. 

884 I. 4. How would he do in reference to the receipts he had 
made out for Craig, calling for $5 ? 

A. 4. Usually Craig got his receipts before we did, and Geo. never 
brought but one of Craig’s receipts with him in the shop; it was for 
$5; George changed it right over and made it to $10 before he pre- 
sented it to Craig. In bringing our receipt that called for $10 he 
would say he must go back and see what receipt he had given to 
Craig; he didn’t seem to know how much Craig had paid him. 

I. 5. You state in your cross-examination that Geo. once brought 
in a receipt that was wrongly dated, and when his attention was 

called to the error and he was satisfied that an error had been 
885 committed in the date, he wrote out on bill paper which was 

furnished him by you a receipt which contained the proper 
dates. Can you state what the error in date was? 

A. 5. The receipt had been made out for a previous month, for 
which we held a receipt; I think it was a mistake in the month 
previous. | 

I. 6. In writing out the new receipt did he ask you for the date or 
did you mention it to him of your own motion ? 

A. 6. I believe I gave him the dates without his asking for it, if 
my memory serves me right. 

I. 7. You were asked on cross-examination if Geo. would enter 
into any continuous conversation on business matters. Whatdo you 
understund by the word continuous? : 

A. 7. I should understand that it was making any business subject 

perfectly plain to any one’s understanding. 
886 I. 8. In the business transactions you have had with Geo. 
state whether or not he made what he said sufficiently clear 
to you for a proper understanding of the matters. 

A. 8. He did by my asking a few questions in order to gain a few 
_— that he would leave out in his natural conversation about 
them. 


Recross-examination : 


I. 1. When did your firm first commence paying Geo. $5 a 
month ? 
A.1. June 1, 1875; that covered May. 
J. 2. Did you have a distinct understanding with him that the 
rent was to be that sum? j 
A. 2. Our agreement and understanding were all made 
887 with his father previous to our going down there; we never 
spoke to Geo. about the matter until after we moved there. 
After we had moved there Geo. came in and said he hoped we would 
get along nicely together, and all that, and seemed to have an under- 
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standing of our agreement with his father; when we paid him the 
first $5 he knew it was to be $5 a month. 

I. 8. I wish you would look at the receipts which are annexed as 
Exhibits from “A” to “G,” inclusive, and the bodies and signatures 
of which you say are written by Geo., and state how many are for 
$10 or were for $10 as originally presented. 


A. 4. There is 4 them. 
I. 5. You may now state if it is not a fact that after you had cor- 


rected a receipt that was written for ten and made five that 
888 Geo. would thereafter present receipts calling for ten ? 
A. 5. He did. 

I. 6. State any conversation that you may remember that you had 
with him about these mistakes. 

A. 6. I called George’s attention to it on 1 or 2 occasions, and he 
claimed that it would slip his memory from 1 time to another, and 
he also asked me what difference it made if the receipt was made 
out for ten dollars, providing he took the five. I told him it didn’t 
make any material difference, only it looked bunglingsome. 

I. 7. When Geo. presented you a receipt calling for $10, as seems 
to have been the case in 8 instances, When no correction was made did 
you ever pay him 5 only, withouf any reference to what the receipt 

called for and without anything being said as to the amount 
889 called for by the receipt? 
A. 7. No; we always called George’s attention to the defect 
in the receipt before paying him his rent. 

I. 8. How did you account for the frequent mistakes Geo. made 

in writing 10 instead of 5? 


Objected to by plaintiff as egy ees irrelevant, and imma- 
terial, and asking for an opinion of the witness.) 


A. 8. George’sexcuse to me was that he would forget from one month 


to another what our rent was. I always thought that his mind was. 


kind of childish—was not capable of retaining business transactions 
any length of time. 

I. 9. As you would pay rent to Geo. did you observe whether he 
could distinguish one bill from another in value? 

A. 9. He did not distingush them readily at all. 

I. 10. You may now explain your reasons for your last an- 
890 swer from what you observed. 

A. 10. At 1 time we had to make change with Geo. in 
order to pay him his rent. He seemed at fault in making the 
change. We had given him a $10 bill and he seemed as though 
he couldn’t tell just what money to give us to make it correct. I 
assisted him; he had quite an amount of money, mostly in 1 or 2 
dollar bills; I assisted him in picking it out; he had it laid out on 
his desk ; he didn’t kaow whether he was to give us 3 two-dollar 
bills in making the change; I picked out 2 twos and a one and told 
him that was 5, and it seemed to be satisfactory to him; he had 

called for his rent earlier in the day and we had nothing but 
891 the $10 bill with us; we told him if he would come back 
after a bit we would get it changed, and shortly he returned 


| terial; the witness is to give facts and not his understanding). 
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and said he could make the change now; that he had collected other 
rents; it was no time at all; I see that he was hesitating, that he 
didn’t know how to take a hold to do it; he had the small bills in 
his hand, and as he laid them on the desk there re to be 3 
twos come out together, and he was in the act of picking them up. 
in his hand as though to hand them to me; that was the inference 
I drew; I said, “Hold on, Geo., that is too much,” and took a 
one out of his hand and put it in place of a 2 and said, “ That is all 
right.” 

I.11. When you would pay Geo. rent would he examine the 
money, as people ordinarily do, to ascertain the kind and amount, 

or would he at once put it in his pocket? 
S92 A. 11. Geo. would sometimes look at it, not very closely. 
If I ever paid him his rent in anything less than a single 
bill I would generally count it out to him on the desk so he could 
see it, and he would generally put it in his pocket without exam- 
ining it specially. 

I. 12. W ere you particular in counting the money to Geo. so that 
he would understand it, and more so than you would have been to 
an ordinary person ? 

A. 12. Well, I don’t know but I was. 

I. 13. From your observation of Geo., gathered from your busi- 
hess transactions in the way of paying rents, what is your belief as 
to his knowledge of one denomination.of money over another; I 
mean, had he the capacity of distinguishing the difference in value 
between a one and a five anda 2andal? 

A. 13. I think he had. 

I, 14. Could he do it readily ? 

S93 A. 14, Not as readily as an ordinary man. 

I. 15. After you individually commenced paying half the 
rental and when your share was only 2 and a half, would not Geo. 
present you receipts individually for 5 a month? 

A. 15. He may have done so, although I don’t call to memory any 
instance at present. I have no such recollection. 

I. 16. Do we understand you to say that he would come directly 
from John Craig’s blacksmith shop, where he had collected rents, to 
your shop for rent and say he didn’t know how much Craig had 
just paid him? 

A. 17. Usually in collecting his rents Craig’s would be the first 
place that he would come to, and then from there he would come to 

my shop, and on 1 or 2 occasions my receipt was made out 
894 for $10 when it should have been $5, and, after paying Geo. 

this $5 rent he would remark that he would go and see what 
Craig’s receipt called for. Geo. never stopped in our shop to see 
whether Craig had paid him $5 or $10. 

I. 18. As you understood it, Geo. did not know at the time he was 
talking to you how much Craig had paid him, although he had just 
come from him with his money. Isthis the way you understood it ? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
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A. 18. Geo. didn’t know what Craig’s receipt called for. He 
never stopped in my place to count the money. He never 
895 knew whether Craig paid him $5 or $10. His excuse was 
to go back to see whether his receipt called for 5 or 10. 
I. 19. Is your late partner, Mr. Williams, in the city at this time 
and working in the same shop with you, in block 57 ? 
A. 19. He is. 


Redirect examination No. 2: 


I. 1. When Geo. came in with your receipt for 10 instead of 5 dol- 
lars and he remarked, as you have stated, that he would go back and 
see Craig’s receipt, did Geo. himself say he didn’t know whether 
Craig had paid him 5 or 10 dollars, or was that simply an inference 
of your own Y 

A. 1, Geo, remarked that he didn’t know whether Craig’s receipt 

called for $5 or $10. That led me to infer that Craig bad 
S06 paid him the amount the receipt called for, 

) 1,2. You state on cross-examination that you made the 
contract of renting originally with Geo, L. Davenport, State what 
that contract was and under what circumstances it was made. 

A. 2. We had built his new block for him, on Brady & Third, and 
had done all the work for the building in the building at the time, 
as we had no shop at the time, and on the completion of the build- 
ings, April 1, 1875, we asked Mr. Davenport where we could geta 
shop—rent one ; and he took us down and showed us the little shop on 
block 59, which was in a tumble-down condition at the time, and 
said that if we would repair it up that we might have it for $5 a 

month. After looking around a day or 2 we went to Mr. 
897 Davenport and told him we would have to enlarge it; that it 

was too small; and he said that whatever addition we put on 
the building would be ours at any time we wished to give up the 
use of shop, under which circumstances we took it at $5 a month. 
We built on an addition 18 feet in length, also laid in a 2-inch floor, 
a new roof, and a skylight. 

I. 3. You say Geo. came into the shop shortly after you took pos- 
session of it and seemed to understand the contracts you had made 
with his father in reference to the renting. Did he repeat to you 
the terms upon which he had rented the shop, or what did he say ? 
And if he made any remark about the addition you put there state 

What it was, 
S98 A. 3. Well, he came in very pleasantly, said he was glad 

we were renting of him, and hoped we would get along nicely 
together, He said his father told him the rent was to be Ba month, 
and asked if that was right He then spoke about the shop looking 
much better than it ever had before—about its being much lighter, 
L told him about our agreement with his father about repairs, addi: 
tion, skylight, and be said it was all right, 

(Se) D. R. BOYDSTON, 


Megs ia 


os eae a 


i OS 
ae 


| 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 249 


Subscribed and sworn to before me this 38rd day of December, A. 
D. 1880. 
[ SEAT. ] (S’o’d) C. H. CLEMMER, 


Notary Public, Scott County, Iowa. 


December 3, 1880.—Reccived witness’ fees for 2 days’ attendance. 
D. R. BOYDSTON. 


Adjourned till 10 a..m., Dee. 4, 1880. 


899 = Unrrep STATES or AMERICA, 
State of Lowa, Scott County: 


1, CH. Clemmer, a notary public in and for Scott county, Towa, 
do hereby certify that in pursuance of the stipulation, a copy of 
which is annexed to the deposition of one Samuel Perry, E caused to 
come before me at my office, in the city of Davenport, Scott county, 
lowa, on the 2nd and 8rd days of December, A.D. 1880, D. R. Boyd- 
ston, who was then by me duly sworn and examined and his ex- 
amination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 
the respective counsel for the complainant and defendant. 

That said examination took place in the presence of and 

900 was conducted by Brannan & Jayne, solicitors for complain- 

ant, and Geo. Ek. Hubbell and Martin, Murphy & Lynch, 
solicitors for the defendant. . 

Witness my hand and seal notarial this 3rd day of December, 
A. D. 1880. 

[SEAL. ] (S’e'd.) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


901 & 902 Deposition of John E. Henry for Plaintiff. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Gro. L. DAVENPORT eé al. 
DrcekMBER 4, 1ISSO—10 a.m, 
Examination proceeded. 
All parties present. 
Joun EB. Hexry, being first duly sworn, doth, in answer to the 


several interrogatories to him propounded, testify as follows on be- 
half of plaintit®: 


11. What is your name, age, residence, and oecupation ? 
A. John BK. Henrys age, 61: residence, Davenport, Towa ; 
M3 have lived in Davenport sinee June, IS) oceupation, civil 
CHNQTALEL, 
1. QW State whether or not you ave acquainted with Gea T. Daven 
port and his son Gea A and, iP so, Vow long You have Known 


then, 
Yom 14 


250 HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 


A, 2. Tam; I think I have known them pretty much ever since 
I have been here; I was here only a short time when I became ac- 
quainted with them. 

I. 3. State whether or not you have met the said Geo. A. since he 
attained his majority ; and, if so, how often and at what places and 
under what circumstances. 

A. 3. I have; it would be impossible to state the number of times, 
as I kept no account of it, but it was very seldom I didn’t meet 

him each day I was in town; I met him on the street, in his 
904 father’s office, in Coffin’s & Henry’s office, in my own office, 
and on the ferry wharf-boat fishing. 

I. 4. State whether or not at these different meetings with Geo. 
it was your habit to enter into conversation with him; and, if so, 
upon what subjects? 

A. 4. We would generally have something to say to each other 
when we met. The subjects most generally mentioned between us, 
I should say, were fishing, politics, and his troubles in collecting 
rents. He always hada good deal to say about his tenants. He 
would talk about ordinary transactions in town—those that the 
papers were full of or that people were talking about, but these were 

the main topics. If there was anything exciting going on he 
905 was very apt to mention it. 
I, 5. Can = repeat any of these conversations that you had 
with him during this long length of time? If so, please do so. 

A. 5. As I made no memoranda of them at the time, not suppos- 
ing any one would be interested in them, I could not attempt to 
repeat them. 

. 6. You say he spoke about fishing and that you saw him on 
the ferry wharf while he was engaged in fishing. What did he say 
upon that topic? 

A. 6. He very frequently called my attention to bis industry as a 
fisherman. When 1 would ask him why he never sent me any of 

the fish he would reply that they got no more than they 
906 needed themselves. Frequently in going to and from the 
ferry-boat he would show me what fish he had caught. He 
didn’t claim to always be successful every time he went fishing, but 


when not so he invariably laid it to the weather or the state of the 


water. 
I. 7. You say that he talked about politics. What did he say in 


that connection? — 
A. 7. He entertained the same political views that I did, and very 


often expressed the opinion that all voters should be Republicans.. 


He was a strong partisan, and always took great interest in the sue- 


cess of the ert 
1. 8. Will you state whether or not these conversations on political 


subjects were of frequent occurrence or only during a political aun: 


Vass ? 
A. S. T should say that generally they were during political aan: 


\ 


Vase, Ki 
WT 1. & Did Gea Know the political party with whieh you 
were identified or associated Y 
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A. 9. He did. 

I. 10. You state that he spoke to you about his difficulties in col- 
lecting rent from his tenants. How often did he talk upon this 
subject and what did he say? 

A. 10. He talked on that subject a great many times, and almost 
always excused himself for running out of imported cigars by the 
fact that his tenants didn’t pay up. . 

I. 11. You state that you cannot give in detail the language of 
any conversations you had with him, not having preserved any 
memoranda of them. Will you state now generally how these con- 
versations impressed you as to reasonableness and pertinence with 
reference to the subjects talked upon ? 


(Objected to by defendant as incompetent, irrelevant, and 
908 immaterial and as asking for the opinion of the witness with- 
out a sufficient foundation having been laid therefor.) 


A. 11. He always appeared to understand what he was talking 


~ about in all conversations I ever had with him. His conversation 


was reasonable and rational. 

I. 12. From what you saw of him and what you have stated here 
in this deposition, state whether or not, in your opinion, he under- 
see the nature of simple contracts and the obligations they im- 
posed. 


(Same objection as to int. 11.) 
A. 12. He did. 


Cross-examination : 


I. 1. In the conversations you have related as having had with 
Geo. were they not brief, as a rule, such as Good morning, 
909 How do you do, or the like? 
A.1. I should say not, because I always found it difficult to 
get rid of him with such a short story. 

I. 2. What attention did you give to his conversations, and were 
they not generally conducted by himself, alone ? 

A. 2. I gave the same attention that I am in the habit of giving 
to any young man, and always took part in them myself. 

I. 3. Were his conversations on politics of any wider range than 
merely as to some candidate or some declaration that he was a Re- 
publican, or that he was going to vote for so and so? 

A. 3. They generally were of a wider range and would generally 
consist in telling me what he was doing for the party. 

I. ‘a What political principle or measure did he ever discuss with 
you % 

A. 4. Tt would be as difficult for me to answer that ques 
910 tion as the one asked awhile ago, wanting me to repeat con: 
Versa lionds, : 

4.3. Now, Ma Henry, 1 think you quite well understand me. 
Did he ever enter inte a conversation wilh you about any politieal 
principle ex measure 2 

A, & Tam in the same Ax as I was before, If Man Hubbell will 
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explain to me what he means by political principles or measures I 
might be able to answerhim. My conversations with Geo. on polit- 
ical matters have usually been in general terms expressing a great 
desire for the success of the Republican party and his willingness 
to do all in his power to aid it. 
I. 6. Please state what talks you had with Geo. about any matter 
requiring the exercise of the reasoning faculties, whether of business 
or fishiag or politics, in which any other effort of mind was 
911 required than the mere expression of what he would do or 
had done or somebody else had done. Name any circum- 


stance you can remember. 
A. 6. No; I never had any discussion with him on any of those 


subjects. 

I. 7. Did you ever sit down—or stand up, for that matter—and 
enter into a conversation with Geo. about any matter of business as 
you do or would with men ordinarily ? 

A. 7. [ never personally had any business connection with Geo. 
I have had him come into my office and sit down and talk of his 
troubles with his tenants in collecting rents and their calls on him 
for repairs, with the probable cost of making repairs, when I con- 
cond with him as I should with any other person under the same 
circumstances. 

I. 8. Did you ever see Geo. write or try to write ? 

A. 8. I never did. 
912 I. 9, Did you ever see him try to multiply 2 figures together 
or subtract 2 figures one from another or try to do any other 
arithmetical work ? 

A. 9. I never did. 

1.10. Did you ever yourself or did you ever hear any other per- 
son explain to Geo. the nature and force and effect of a contract ? 

A. 10. I never did. 

[.11. What do you mean by simple contract, as stated in your 
answer to int. 12? 

A. 11. An agreement between parties to doa certain thing. 

I. 12. You do not mean, then, by that small or unimportant-un- 
dertakings; you mean all undertakings, do you, between parties 
which may be the subject of contract ? 

A. 12. i did not mean everything that could be made subject to 
contract, as I have met with contracts myself that no one but law- 

yers could understand. 
913 I. 13. Now, as you never have seen Geo. write and have 
never heard him converse on the nature of simple contracts 
and their obligations, how is it that you found your opinion, as 
stated in answer to int. 12, that Geo. understood the nature and ob- 
ligation of such contracts ; upon what do you base said opinion ? 

A. 13. In the same manner that I form my opinion of 1,000 
other men under the same circumstances, simply from his conversa- 
tions being reasonable and showing good sense. 

I. 14. Name any instance where he showed any greater degree of 
reason than the mere talk of a parrot who can imitate and utter 
language without understanding its force and meaning. 
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A. 14. In every conversation I ever had with him. 

I. 15. Give an instance of where the exercise of reason was 
914 called in play by him. 

A. 15. i think I have stated several times that it is impos- 
sible for me to repeat conversations that I have had with Geo, A. 
Davenport at different times during the last 25 years, as none of . 
them were matters in which I had any personal interest. I do not 
claim any such extraordinary memory. 

I. 16. Was it not notorious to you that his father, Geo. L., had 
great personal influence over Geo. and in fact managed all his finan- 
cial matters save the collection of a few minor rents? 

A. 16. It was not. 

I. 17. Was not that your observation ? 

A. 17. I never knew anything about their family arrangements. 

(. 18. Nothing whatever as to the management of George's estate, 
as to who attended to it? 

A. 18. I never knew or heard anything about that until 

915 after Geo. L. resigned the presidency of the Davenport Na- 

tional Bank. When Geo. L. resigned I asked the reason, be- 

cause he had been president for so many years, and I was then told 

of the fix that he had run Geo. A.’s and his own business into. This 
I only know from hearsay. 

I. 19. Was it not notorious to you during all these years of your 
acquaintance with Geo. A. that he was subject to epileptic fits and 
regarded generally as of unsound mind, unfit for business ? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial, as having no foundation in the direct examination, and the 
latter clause calling for the opinion of others.) 


916 A. 19. It was not. I did not know that he was regarded as 

of unsound mind and unfit for business. I supposed he was 
attending to his own business. I never knew until within the last 
few years that he had fits. I never saw him have one. 

I. 20. Isn’t it a fact, Mr. Henry, that you give to your business a 
very close personal attention and do not generally find time to or 
engage in the affairs of others, even of those you are well acquainted 
with? 

A. 20. It is. 

(Signed) JOHN E. HENRY, 


Subscribed to and sworn before me this 4th day of December, A. 


D. 1880. 
[SeAr.] (S’g’d) C. H. CLEMMER, 


Notary Public, Scott County, Iowa. 


Adjourned till 9 a. m., January 19, 1881. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
917 Unitep States oF AMERICA, 
3 State of Iowa, Scott County: 
I, C. H. Clemmer, a notary public in and for said county and State, 
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do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 4th day of December, A. D. 1880, John FE. 
Henry, who was then by me duly sworn and examined and his 
. examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of the 
respective counsel for the complainant and defendant; that said 
examination took place in the presence of and was conducted by 
Brannan & Jayne, solicitors for complainant, and Geo. E. - = 

918 Hubbell and Martin, Murphy & Lynch, solicitors fordefendant. | 

Witness my hand and seal notarial this 4th day of Decem- 
ber, A. D. 1880. 

[SEAL. ] (Sg'd) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


919 & 920 Deposition of D. N. Richardson for Plaintiff. 
Cireuit Court of the United States, District of Towa. 
JonaTHAN Epwarps, Trustee, vs. Gro. L. Davenrort e al. 
JANUARY 19, 1881—9 a. m. 
Examination proceeded. os a 


All parties present. 

D. N, Ricuarpson, being first duly sworn, doth, in answer to the 
several interrogatories tohim propounded, testify as follows on behalf 
of plaintiff: 

I.1. What is your name, age, residence, and occupation 

A.1. D. N. Richardson; age, 48; residence, Davenport ; 
921 have lived here 25 years; occupation, editor of the Daven- 


port Democrat. ; 
I, 2. How long have you been connected with the Davenport 
Democrat ? ‘ 


A, 2. 25 years. 
I. 3. State whether or not you are acquainted with Geo. A. Daven- 


rt, the son of Geo, L. Davenport, of this city; and, if so, how 
ong you have known him. 

A. 3. Tam; [have known him about 20 years. 

I, 4. State whether or not you are a member of the firm kuown 
and ealled * Richardson Brothers.” 


A, & Tam, 
I. 3. How long has that firm been in existence ? 


A. & About 16 years, 


| had any business dealings with the said Gea A. Daven- 
922 port; and, ifso, what they were and when they took place, as 
near as you can remember ? x 


op 

{ 

‘ 

: 

4 

' 
I, 6. Will you state whether or not, as a member of said firm, you i ) 
A. 6, I have had; they took place mainly in 1874 & 1875 ; they a 
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were principally with him as endorser and maker of notes and mort- 
es? 
. 7. Did you ever see him sign and endorse any notes ? 
A. 7. I have. 
I. 8. Will you state whether or not, in signing and endorsing 
notes in your presence, the place to which his name was to be affixed 
was pointed out to him by any one or not? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and as leading.) 


A. 8. No. 
923 I. 9. State whether or not he signed his name at the proper 


place for the signature to be. 
(Same objections as to int. 8.) 


A. 9. He did. 

1. 10. You state that you had business dealing- with him in rela- 
tion toa mortgage. State when this was and all the circumstances 
attendant upon it. 

A. 10. It was in April, 1875. About that time I had a conversa- 
tion with Geo. E. Geuld in front of the Democrat office, who said 
to me that Geo, L. Davenport was about to raise a sum of money 
to cover his entire floating indebtedness, Subsequently, at the 
ottice of Brown, Campbell & Gould, I inquired of Geo, E. Gould 

what amount would be necessary to cover such indebtedness, 
924 telling him at that time that if it was not too much my firm 
would furnish the money at 10 per cent. on satisfactory real 
estate security, and asked him what security he proposed to offer. 

He said that he didn’t know at that time the amount of the float- 
ing indebtedness Mr. Davenport wisied to fund nor the exact se- 
curity that he proposed to offer, but said that he would see Mr. 
Davenport and im a short time let me know the particulars. Soon 
after I had another conversation with Mr. Gould, who told me that 
Mr. Davenport’s floating indebtedness at that time was about 
$30,000; that if we could let him have $30,000, or that sum, that 
his son, Geo. A. Davenport, would give us as security the 
south half of block 59, city of Davenport. I replied that the 
security was not sufficient, but that our firm would loan him 
$25,000, and the odd $5,000 we would float for Mr. Geo. L. Daven- 
ort. He said he would report to Mr. Davenport. Subsequently 
Mr, Gould reported to me that Mr. Geo. L. Davenport was perfectly 
satisfied with the proposition, and that Geo, A. Davenport would 
execute his note and mortgage as talked of I asked Geo, 
K. Gould to send Geo. A. Davenport to my office, Geo, A, 
Davenport came to my office, Tasked him if he knew any- 
thing about a proposition to raise $25,000 for his father 

on a morgage on the south half of block No, 59, 
926 He said he did know of it. I asked if he was satisfied to do 
so, and he said he was. I told him it was a large sum of 
money for him to borrow on his own property. He said he knew 
it, but he was willing to do it to help his father out of trouble. I 
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told him that the papers would be made out soon, and when they 
were ready we would send for him. The papers were made out in 
due time, and I told Geo. E. Gould to have Geo. A. Davenport come 
around to the office. He came, sat down at my desk on which the 
papers were lying drawn. Before reading the papers I said to him, 
“ George, this is a very important matter which you are about 
927 todo. Do you understand perfectly what you are doing?” 
He answered, “Ido; I am doing this to help my father out 
of trouble.” I then read the mortgage and the note to Geo. A. 
Davenport. They were placed before him for his signature. He 
signed them. I then handed him a package of notes with his en- 
dorsement, made by Geo. L. Davenport, which had previously by 
agreement been made a part of the loan of $25,000. The notes 
amounted to about $10,000, as near as I can recollect. I then gave 
him our check for about $8,000, and a short-time note for the bal- 
ance. This note was given on the representation of Geo. EF. 
928 Gould, who was acting as agent for the parties, that Mr. Dav- 
enport didn’t need the amount of money covered by this note 
at that time, but he would need the proceeds of it to make pay- 
nents, as his immature paper fell due, and we agreed with Mr. 
Gould, outside of the terms of the note, that should any part of Geo. 
L. Davenport’s immature paper fall due before our note was payable 
that we should meet such demands. We paid this said note some 
time before it was due. That is the closing of that transaction at 
that time. 


(Defendants objects to all parts of said answer which recite the 

conversation between the witness and Geo. E. Gould, when 

929 the said Geo. A. & Geo. L., or either of them, were not pres- 
ent, as iiicompetent, irrelevant, and immaterial.) 

J. 11. You state in your last answer that you handed to Geo. A. 
notes on which Geo. A. was endorser, which you had up to that time 
held. What, if anything, did Geo. A. do or say when you handed 
him these notes? 

A. 11. I should have stated in my previous answer what was the 
fact, that his father’s notes then in our possession were to be made a 
part of the loan, and that I had told him, Geo. A., so before he had 
signed the mortgage note. I think he was an endorser on all of 
them. He took the notes and said he understood the matter. He 
took the check and the note for the balance. 

I. 12. Will you state whether or not Geo. A. had work done 
930 at your office; and, if so, what it was and how often ? 
| A. 12. He used to get some rent receipt blanks printed 
there. 

I. 13. Do you remember how much of the south half of block 59 
your mortgage covered? If so, state. 

A. 13. Not exactly, but it is my impression that it covered all that 
was built up there to the east line of Daniel Gould’s store. 

I. 14. From the business transactions and dealings you state you 
have had with Geo. A. Davenport, will you state whether or not, in 
your opinion, he understood and comprehended the nature of these 
transactions and the obligations into which he entered ? 


' 
1 
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(Same objections as to int. 8.) 


A. 14. I believe that he did. 

I. 15. When you surrendered to him the notes made by his 
931 father, upon which he was endorser at the making of the 
mortgage to you, will you state whether or not he looked 

over these notes? 

A. 14. He did. They were handed to him seriatim and checked 
off from the paper on the desk upon which they were footed. 

I. 15. State whether or not he looked over the $25,000 dollar note 
before signing it? 

A. 15. He did. 

I. 16. Can you state if he read it? 

A. 16. He and I were sitting at the desk; the note was on the 
desk, and I read it out loud; the note was filled out on a blank note 
of = same print as 20 others at least that he had endorsed or 
signed. 

I. 17. Will you state whether or not this mortgage indebtedness 
has been paid to you? 

A. 17. It has. 

J. 18. Can you state when and from what source it was 
932 paid? 

A. 18. Not of my own knowledge; I have the knowledge 
that it was paid, but I didn’t receive the money nor see if paid; I 
think it was paid about July, 1875. I left home for Vermont the 
second week of June, 1875; was absent 8 weeks; the money was paid 
during my absence. 


Cross-examination: 


I. 1. In answer to int. No. 7 you stated that you had seen Geo. A. 
Davenport sign and endorse notes. How many did you personally 
ever see him sign and endorse? 

A.1. I saw him sign the 25,000-dollar note. I have seen him en- 
dorse notes at various times in my office. I couldn’t give the exact 

amount. 
933 I. 2. Who accompanied him, if any one, when he endorsed 
these notes? 

A.2. Noone. It was a custom of Mr. Geo. L. Davenport in his 
borrowing of us, if he got the money direct, to come and sign the 
note, take it away for Geo. A. Davenport’s endorsement, and either 
come himself or send Geo. A. with the note to leave it and get the 
check for the amount of the note. If the new note was to take up 
a previous note Mr. Geo. L. Davenport would come and get the 
amount, send the new notes, renewals, back to Geo. A., and fre- 

uently Geo. A., having the notes with him and not having endorsed 
them befure, would endorse them in the office. I can’t say how fre- 
quently; I only recollect the circumstance. 
Y.3. When such renewal notes were brought to you by Geo. 
934 <A. unendorsed by him did you not always direct him to en- 
dorse them. 

A. 3. Certainly. 

d8o—145 
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I. 4. State what work by way of printing blank receipts for Geo. 
A. Davenport you ever did at his personal request. __ 

A. 4. Geo. A. Davenport came to my office one day and said it 
was too much work to write receipts and ordered some printed. I 
printed him some called loose receipts, meaning not bound. Some 
time after that—say months—he returned and said he didn’t like 
that kind of a receipt I printed for him. He wanted some that were 
bound with stubs on them. He said he had lost the others—couldn’t 

keep them together. I printed him some bound. 
935 I. 5. When was this? 

A. 5. I think ubout 1873, 1874, and 1875; it ran through 
several years; I think it was done in each of these years. I remem- 
ber the 2 transactions distinctly. Geo. always came to me person- 
ally to get the work done; he didn’t know my brother or the book- 
keeper as well as he did me. 

I. 6. How soon after he gave an order would he call for the 
blanks? 

A. 6. I can’t express it in days, but my belief is in a reasonable 
time; I have no independent recollection. 

I. 7. Jn answer to int. No. 10 you have stated that you sent for 

Geo. A. Davenport to come to your office after your conversa- 
936 tion with Mr. Gould about a loan to Mr. Geo. L. Davenport, 
and that he came. Who, if any one, came with him? 

A. 7. No one. 

I. 8. Who was present at the conversation you say you had with 
him at that time’ 

A. 8. I recollect of no one. 

I. 9. You say. in the same answer that you told Mr. Gould to have 
Geo. A. come around when the note and the mortgage were ready to 
be > ae for the 25,000-dollar loan. Who came with him at that 
time { 

— 9. No one came with him, but Mr. Schutt came immediately 
aiter, 

Hier _ Who was presenti when you read the note and mortgage to 
im { 

A. 10. My brother, J. J. Richardson, and Julius Schutt, and I 

think Geo. E. Gould, but I am not certain as to that. I re- 

937 member Julius Schutt the more distinctly from the fact that 

it was the first time I ever had any knowledge that he had 

anything to do with the the negotiation of the loan as co-agent. 

I. 11. At the various times prior to this mortgage you state that 
Geo. brought notes of his father to your office and endorsed them 
there. What, if anything, did you say to him at the time he made 
such endorsements ? 

. A.11. I would say they weren’t endorsed, and he must endorse 
em. 

I. 11. You state at the time of this loan you had notes in your 
possession endorsed by Geo. A. to the amount of $10,000 or there- 
abouts. Had such paper at that time matured ? 

A. 11. Only part of the notes, if any. I couldn’t tell exactly 
whether they were or not. 


ho 
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938  I.12. Can you give any special reason why you had not, 
when Geo. was endorsing these notes for his father which you 
negotiated, manifested the same solicitude in cautioning George as 
to the importance of the transactions as you say you did at the 
time of the negotiation of the 25,000-dollar loan, when you said to 
him, “ George, this is a very important matter which you are about 
todo. Do you understand perfectly what you are doing?” 3 
A.12. Ican. The negotiations that we had with Geo. L. Daven- 
port at various times and for various amounts were for moneys to 
pay off help and to buy material for Davenport’s new block, corner 
of Third & Brady Sts.,Mr. Davenport representing to us that he 
didn’t like to go into the banks to borrow money in small 
939 amounts, but he could come to our office and do it without 
any publicity, and that when the block should have been 
completed the several notes which should then be in our possession 
should be funded in a mortgage upon the building. So we be- 
lieved; but when the building was nearly completed it appeared 
that {there were prior mortgages which would seem to cut us out of 
such security as we would wish. Relying upon this understanding, 
that we were to have our mortgage placed upon Geo. L. Davenport's 
property, the endorsements of Geo. A. Davenport stood with us then 
more asa matter of form, we believing that Geo. L. Davenport was 
thoroughly, perfectly responsible as regarded that new block. We 
expected to be the first mortgagees. 


Adjourned till 2 p. m., Jan. 19, 1881. 


940 JAN. 19, 1881—2. p. m. 
Examination proceeded. 


All parties present. 


I. 18. Is it not a fact that your requiring the personal presence of 
Geo. A. Davenport in the matter of this loan was suggested and 
talked over between you and Geo. E. Gould on account of his known 
peculiarity ? 

A. 13. It is not. 

I. 14. Why did you require so unusual a thing as the personal 
conference with Geo. A. Davenport, the mere surety, when you were 
making a loan to Geo. L. Davenport, unless there was something in 
condition of Geo. A. that suggested that course as precautionary 
policy ? 

A.14. Heretofore I had delt with Geo. L. Davenport as princi- 

pal and as my main security for money, as I understood it, 
941 but when I found that I had no satisfactory security on the 

new Davenport block my suspicions were aroused as to his 
standing, as to his ability to pay, and immediately took steps 
quietly to assure myself of his financial standing. I found that 
his financial standing was not what I supposed it to be in any de- 
gree; it then came that a new loan was talked of, as I have related. 
I saw in this new proposition that my main stay was in Geo. A. 
Davenport ; that alone, having as much money as I had already in- 
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volved in it, put me on my guard to deal with him as I would with 
any party under similar circumstances—in other words, to talk with 
the man that I considered as principal. I might say further in the 

same answer, that reports had been current for several years, 
942 as we all knew, that Geo. A. Davenport was of weak mind, 

and so I took the precaution to see if a guardian had been 
appointed. J had heard that there had been, and I heard that there 
had not; I ascertained that there had not, had my talk with 


George, and was satisfied to proceed. 
1.15. How did you ascertain that a guardian had not been ap- 


pointed? 

A. 15. I inquired at the office of the clerk of the court. 

I. 16. Did not vour partner, J. J. Richardson, prior to the making 
of this loan, suggest to you the danger of taking George A. Daven- 
port’s mortgage, and that it would be of doubtful validity, and did 
not you and he suggest a consultation with Abner Davison in re- 

gard thereto, and was not such consultation had ? 
943 A. 16. An hour or 2 before those papers were signed, my 
brother said to me “ [f you see Abner Davison you ask him 


,about this matter—as to Geo. A. Davenport’s capacity.” Abner 


Davison had been our attorney for making some loans; we had fre- 
vently consulted with him when making loans. [ told my brother 
that my mind was perfectly clear about makiag Unis loan, but that 
if [saw him I would ask him. To went to the Davenport National 
Bank to do some business there and retanring, crossing Brady street, 
met My Davison: Tasted At HP he had any doubt as to the 
seaity of Gea, A. Davenport to exeoate a metigagea THe 
O44 wand © Not da the feasts” Ghat he Dad arade Alaa several wren 
gages Whteh he considered Were as gad as those af any 
OTRET PRAWN, 

LPT. Is & Rada Red that yoR stated Goa BH Goakd thai yor 
Wot Rat do the Dasiness anless Gea A. Davenport Was preseat and 

recerved these considerations ? 


A. IT, TOS not, ; ; 
LAX Ast nota Act that at the time this business was befng done 


Gea A, Davenport said in a bewildered way, “ Ldon’t understand it. 
1 want te go and see my father,” and went out? 

A. 1S. It is not, 

I. 19, Did he or not go out during this interview to see his father, 
and so state it? 


A. 19. He did not, 
I, 20. As the business was a loan to his father and his father was 


represented by competent agents, what peculiar reason other 
945 than you have stated was there for having Geo. A. present 
and personally receive the check and note ? 

A. 20. None. No peculiar reason. 

I. 21. Was it nota fuct that it was partially owing to vour distrust 
of his capacity to understand what » was about or doing that led 
you to ask for his personal presence ? 

A. 21. Not that; [had no distrust after my first conversation with 
him and after ascertaining that he had no guardian. 


: 
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I. 22. If you had not doubted his capacity to understand why did 
you then say, “George, this is a very important matter which you 
ureabout todo. Do you understand perfectly what you are doing? ” 
Would you have said this to an ordinary person, a man known and 
recognized as competent to transact business ? 3 

A. 22. For the reason that at the first conversation with 

946 Geo. A. Davenport I was alone with him. At this time there 

were others that I wished to hear his answer. I would have 

said it to any young man that was entering upon an undertaking 

of that kind or anything of like magnitude. To any one whom I 

considered my equal or superior in business I would not have 
asked it. 

I. 23. George was then 35 years of age. Do you consider that a 
young man, In the sense that you put it? 

at Ido. I consider it a young man in business of that mag- 
nitude. | 

I. 24. Had you not up to that time supposed and believed that 
Geo. L. Davenport was Geo. A.’s guardian and transacted his busi- 

ness for him ? 
947 A, 24 [had no belief about it. [had heard stories one 
way and the other. 

1. 25. Did you not so understand it; was it not common report ? 

A. 25. T had no fixed understanding about it, Thad heard it both 
eye. Tt Was & Matter of No Interest to ave at the Gime it Was Mee 
Toned, 

1. DW. Have you the mote whieh Gea. A. and Gea. b. executed Ror 
SALW? TF sa, produce it, 

A. QA Ta met canals Tan ancentaia, 

N QT. Please do sac and BP Ya Dawe Fda WOUH Possession ay wader 
Year contol please prodace tsa that the Rater may fake a Capy 
af the same and ative i as an axhihit to your deposition, 

A. QT TE with 2 T have it. : 

LIQ De yor recollect whether or not when Gea A. signed the 

WWOAdallar note that Gea L. Davenport's name was 
MS already attached toe it as maker? 
, A. 2S In reason I believe it was attached, but I can’t reeol- 
eet, 
I. 20 Did you ever during the long years of your acquaintance 
with Geo, A. Davenport ever have conversations with him as you 


would with ordinary persons ? 
(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 29. IT have. 

I. 30. How often ? 

A. 30. Many times; I couldn’t tell. 
I. 31. Upon what subjects? 


(Same objections as to int. 29.) 
A. 31. About leasing his property on his block 59, about hunting, 
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fishing, about his life in Baltimore, upon various subjects too 
949 numerous to mention—about rats. 
I. 32. What account did he give of his life in Baltimore ? 

A. 32. He used to delight in telling me how he fooled his teach- 
ers; get away and go to parties and go hunting without their 
knowing it, when they had forbidden him. 

I. 33. Was not his conversation generally of a light and trifling 
character, such as you paid but little attention or regard to? 


(Same objections as to int. 29.) 


A. 33. It was not of a high order of intellectually, yet sometimes 
on business he talked very well. 
I. 34. When? 
A. 34. I was city editor a good many years—from 1855 to 1867. 
I have always done a good deal of it and do so still in connection 
with other editorial duties, and naturally asked a great many 
950 persons a great many questions. George was a sort of vol- 
unteer adjutant of mine and assisted me in hunting up items. 
In asking him about improvements on block 59 he would give me 
a straight story as to who leased and what they were going to build 
or of items that he picked up generally. I relied upon them and 
they were generally found to be correct. If he ever got into a fight 
he was sure to tell me that he didn’t want it put in the paper. 
I. 35. How were his rat and fish stories, credible or otherwise ? 
A. 35. I think his rat stories were credible; as to his fish stories, 
I never weat fishing with him. 
I. 36. How often have you seen him have rats, and what would 
he do with them? 
951 A. 36. I can’t tell how often; it was years ago—in his 
younger days. I have seen him have one in his pocket. I 
don’t know that I ever saw him have more than one ata time. He 
called them his pets. 


(Defendant reserves the right to recall the witness for further cross- 
examination.) 


Redirect examination: 


I. 1. In your cross-examination you state that you had expected 
to get a first mortgage from Geo. L. Davenport on the new Daven- 
Eas block as security for the advances you made him while the 

uilding was going cn, and that you considered Geo. A.’s endorse- 
ment as a matter of form; what do you mean by saying that you 
considered it a matter of form? 
952 A. 1. I meant to convey the idea that, in my opinion, Geo. 
L. Davenport was sufficiently good for the advances made 
without having recourse on Geo. A. Davenport, but I did not wish 
to be understood that I would release Geo. A., meaning that I never 
have security so good but that I am willing to have additional 
security. 

J. 2. cay you remember how long the 25,000-dollar mortgage was 

to run 
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A. 2. I cannot say positively. I think it was five years. 
I. 8. Was the mortgage due when it was paid in 1875. 
A. 3. It was not. 

I. 4. Will you state how you happened to take payment before it 
was due. I omitted, from oversight, to ask this on the direct exami- 

nation. 3 


953 (Objected to by defendant as incompetent, irrelevant, and 
immaterial and not proper redirect examination, not having 
been called out in cross-examination.) : 


A. 4. After Richardson Brothers had secured their claims and 
made the loan to Mr. Davenport there was a commotion on the 
street among the other creditors of Geo. L. Davenport. Their im- 
portunities became such that Geo. L.employed Mr. Putnam to stand 
In the breach. Mr. Putnam came to us within two days after the 
execution of the mortgage, said he had power of attorney to trans- 
act Mr. Davenport’s business, and that while our mortgage was all 


right the plan was all wrong; that there had got to be a much 


larger sum raised; that if Richardson Brothers and J. J. 
954 Humphrey would consent to have their claims paid off that 

he believed he could raise a large sum—$100,000. I believe 
he talked of and asked us if we would consent. We consented to it 
to be paid off under the circumstances. After this I had nothing to 
do with it personally. The reason of our consenting to do so lies in 
this—our disposition to enable Mr. Davenport to make a larger loan 
to pay all his debts. 


(Defendant objects to all that part of the answer in which the wit- 
ness gives his conversation between himself and Mr. Putnam as 
irrelevant, incompetent, and hearsay. 


(Signed) D. N. RICHARDSON. 


955 Subscribed and sworn to before me this 19th day of Jan- 

uary, A. D. 1881. 

[ ena) (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


Adjourned till 9 a. m., March 16, 1881. 
956 Unrrep STatEs OF AMERICA, 


State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for Scott county, 
Towa, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 


‘to come before me, at my office, in the city of Davenport, Scott 


county, Jowa, on the 19th day of January, A. D. 1881, D. N. Rich- 
ardson, who was then by me duly sworn and examined, and his 
examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 
the respective counsel for the complainant and defendant, 
957 That said examination took place in the presence of “and 
was conducted by Brannan & Jayne, solicitors for complain-: 
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ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors for 


the defendant. ‘ 

Witness my hand and seal notarial this 19th day of January, A. 

D. 1881. i 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


958 & 959 Deposition of W. A. Clark for Plaintiff. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT eé al. 


Marc8 16, 1881—10 a. m. 
Examination proceeded. 


All parties present. 


‘ W. A. CLARK, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
plaintiff : 


I. 1. What is your name, age, residence, and occupation ? 

A.1. W. A. Clark ; age, 39, residence, Muscatine, Iowa; occupa- 
tion, real estate loan broker or agent. 

[. 2. State whether or not you are a member of the firm of io 
960 Underwood and Clark, of Muscatine. ery gig 
A. 2. I am. 3 | 

I. 3. How long has this firm been in existence ? 

A. 3. Since the spring of 1873. 

I. 4. How long have you lived in Muscatine ? 

A. 4. Since 1872. 

I. 5. Where did you live previous to that time, and in what busi- 
ness were you engaged ? 

A. At West Liberty, Muscatine county; in the business of farming. 

I. 6. Will you state whether or not the firm of Underwood & Clark 
were concerned in negotiating a loan on the application of Geo. L. 
and Geo. A. Davenport, of the city of Davenport, in the spring of 
1875? 

A. 6. They were. 

I. 7. State how and from whom you first heard that they desired 
this loan ? 

A. 7. From C. M. Waterman. 
961 I. 8. Will you now please state what steps you took when 
you first learned that this loan was desired. Whom did you 
see in reference to it ? 

A. 8. We visited the city of Davenport and called on Mr. Charles 
E. Putnam, accompanied by C. M. Waterman, having been informed 
that Mr. Putnam was acting for the Davenports. We informed Mr. 
Putnam that we had heard that the circumstances of the Daven- 
ports were such that they would probably like to obtain a real estate E 
Joan to fund their indebtedness, and that if such was the case we | 
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could probably obtain such a loan for them. Mr. Putnam replied 
that he had been contemplating making such an arrangement 
and had, in fact, made some inquiries with a view of obtain- 
962 ingsucha loan. He then inquired as to the terms on which 
he could negotiate the loan. In the course of the conversa- 
tion he did state, I think, the amount he would have to have in 
order to pay off the indebtedness; which amount was, I think, from 
$150,000 to $175,000. We informed him that if the security could 
be made satisfactory and the property could be so managed as to 
insure the prompt payment of interest as it matured that we would 
undertake to negotiate the loan at 10 per cent. interest and the com- 
mission of 5 per cent., the loan to extend over a period of 5 years. 
Mr. Putnam at first objected to the terms, saying that the 
963 commission was too large in view of the amount of the loan 
wanted. To this we replied that in all probability we would 
have to pay a cash commission of at least 2 per cent. Mr. Putnam 
then agreed that we should undertake the negotiation of the loan 
on these terms. We took a formal application for the loan, and ob- 
tained an appraisement of the property that was intended as se- 
curity. 

J. 9. State what next you did, if anything, in reference to this 
loan—that is, to placing it. 

A. 9. I think we first communicated with one or more of our East- 
ern correspondents—with, I think, the Phoenix Mutual Life Insur- 
ance Company of Hartford—by telegraph. I then started East for the 

purpose of negotiating the loan, and went directly to the city 

964 of Hartford, where I laid the application before the Phenix 
Mutual Life Insurance Company, for whom we were at that 

time loaning money ; they declined, however, to make the proposed 
loan. I then tried to negotiate the loan with, I think, the Connect- 
icut Mutual Life Insurance Company, and also with the A‘tna Life 
Insurance Company ; I did not succeed, however, in negotiating the 
loan in Hartford. The Phoenix Life Insurance Company declined 
the loan on the ground that it was more money than they wished to 
put in one loan anywhere, and I think that similar reasons were 
given by the other companies named. I then went to New 

965 York and submitted the application to the Equitable Trust 
Company. Mr. Edwards, the president, looked over the ap- 
plication and appraisement and said that the loan impressed him 
favorably ; that they had the money and wished to lend it, but that 
the transaction was of such a magnitude that they would want to in- 
vestigate it pretty thoroughly before making the loan. He stated 
that Mr. Rockwell, their supervisor of loans, was then in the West, 
end he thought it would be well for me to see him and have him go 
to Davenport at once to investigate as to the desirability of the pro- 
posed loan. I started that evening for Grand Rapids, Michigan, 
where Mr. Rockwell then was. On my arrival there I found 

966 Mr. Rockwell and laid the matter before him, and he agreed 
to come to Davenport in the course of 2 or 3 days. I came 

on home then, after arranging with Mr. Rockwell that he should ad- 
vise asec he would be in Davenport. We met Mr. Rockwell in 
4—145 : 


port? 
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a few days after in Davenport, and introduced him to Mr. Putnam. 
J. 10. You state, in answer to the preceding interrogatory, that you 
met Mr. Rockwell when he came to Davenport and introduced him 
to Mr. Putnam. Were you present any part of the time after you 
had introduced them ; and, if so, how much of the time, and what 
took place while you were present? 
A. 10. I was present a considerable portion of the time dur- 
967 ing the day that they were together in Mr. Putnam’s office. 
They discussed between them the value and condition of the 
property, the condition of the title, and the various leases on the 
property, and arranged the terms and conditions on which the pro- 
posed loan was to be made. 

[. 11, State whether or not anything was said in that conversa- 
tion about the propriety or necessity of having some one to collect 
the rentals on dhe property proposed to be mortgaged and see to its 
application in the preservation of the property and the payment of 
Interest, ete; and, if so, state what was said, 

A. 11, Owing to the previous financial difficulties of the Daven- 

ports we made ita condition under which we undertook the 
96S negotiation of the loan that the property should not remain 
under the management of the Davenports, but should be 
placed in the hands of a trustee, whose duty it would be to see that 
the revenues to be derived from the property should be applied in 
payment of the interest of the proposed loan and for the proper pro- 
tection of the property ; and in presenting the loan to the Equitable 
Trust Company we informed them that in case the loan was made 
such an arrangement would be made and that Mr. Putnam would 
probably act as such trustee. Mr. Putnam informed Mr. Rock- 
well that the -Davenports had put the entire management of 
their affairs in his hands and that he was prepared to under- 
969 take the full management of the property. Mr. Rockwell 
and Mr. Putnam discussed the matter fully between them and 
agreed upon the manner in which it should be done. 

I. 12. You have stated in answer to a previous interrogatory that 
when you went East you took with you a formal application for 
this loan. By whom was this application signed—whose names 
were to it, if any ? 

A. 12. It purported to be by George L. and George A. Davenport. 
I don’t remember whether it was signed by them personally or by 
by Putnam, as attorney. 

I. 13. Will you state whether or not a new application was made 
at the time of Mr. Rockwell’s visit to Davenport; and, if so, why, if 
you know the reason ? 

A. 13. A new application and appraisement of the prop- 
970 erty was made for the purpose of having them on the partic- 
ular forms used by the Equitable Trust Company. 

I. 14. When was it that Mr. Rockwel! came to Davenport on this 
errand ; can you fix the time? 

A. 14. I can’t give the precise date; I think it was between the 
25th and 30th of May, 1875. 

I. 15. Do you know how long Mr. Rockwell remained in Daven- 
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A. 15. Somewhere between one and two days, I think. 

1. 16. Do you know what was the amount asked for in the appli- 
cation drawn when Mr. Rockwell was here? 

A. 16. I think it was for about $150,000. 

I. 17. The full amount that was asked for was not accepted, was 
it, by the company? : 

A. 17. I think it was, after some negotiation, but by mutual con- 

sent the loan was finally reduced to $95,000 on a part only of 
971 the original security offered. 

I. 18. Do you know how it came to be reduced to the sum 
named ? 

A. 18. Ou account of the difficulty, [ think, in obtaining releases 
of previous incumbrances on a portion of the property of Geo. A. 
Davenport. 

1.19. Do you know whether they refused to execute releases and 
accept their money ? 

A. 19 Twas informed that there was difticulty in obtaining re- 
leases, and it was uncertain whether or not they could be obtained, 

I, 20. Do you know when this loan was tinally closed? If so, 
state when it was and where. 

A, 20. I think it was on June 28, 1875. The bonds were delivered 
to us and the payment was made for them at the Davenport National 

Bank of this city. 
972 I. 21. State whether or not you took any part in this trans- 
action ; and, if so, what it was. 

A. 21. I did; I represented the firm of Underwood & Clark as 
agents of the Equitable Trust Company, and received the bonds 
from Mr. Putnam, and applied the proceeds in payment of previous 
liens on the property, giving the colanes to Mr. Putnam. 

I. 22. State how you obtained the money that was applied for 
these purposes. 

A, 22. I negotiated a draft of our firm on the Equitable Trust 
Company for $83,131.70 with the Davenport National Bank of this 
city. 

I. 23. Have you that draft, and can you produce it? If so, hand 
it to the commissioner that it may be attached to your deposition 

as an exhibit. 
973 A. 23. I have the draft in question and here produce it. 

I. 24. At the time that you drew the draft and paid the pro- 
ceeds over did you receive bonds to the full amount of $95,000 or 
not? 

A. 24. I did not. 

I. 25. What number of bonds did you receive? 

A. 25. I received bonds to the amount of $89,000. 

I. 26. Why did you not receive the other 6 bonds? 

A. 26. There was an incumbrance amounting to some sum, I 
think, between $5,000 & $6,000, which for some reason could not be 
released at that time, and we wished to retain a sufficient sum of 
money for payment of this lien,and Mr. Putnam declined to deliver 
all of the bonds until he got all of the money. 
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I. 27. What was the rate of interest that was agreed upon for this 
loan? If you know, state it. 
974 A. 27. The rate of interest agreed upon was 9 per cent. per 
annum, payable semi-annually. 

I. 28. What rate of interest did the bonds bear on their face? 

A. 28. Seven per cent. 

I. 29. State whether or not the paper you hold in your hand is a 
blank form of the bonds that were dated to you on this Daven- 
port loan. 

A. 29. I have not compared it with the said bonds, but I believe 
it to be the blank form of the said bonds. 

T. 30. Will you hand that form to the commissioner that he may 
attach it to your deposition as an exhibit? 

A. 30. I do and herewith hand it to the commissioner. 

I. 31. If you can obtain a copy that you know to be an exact copy 

of the form of these bonds that were used when this loan was 
975 completed will you hand it to the commissioner or send it up 

to him that it may be attached to your deposition as an ex- 
nbit ? : 

A. 31. I can and will send such a bond to the commissioner. 

I. 32. You state that the rate of interest agreed upon was 9 per 
cent. Will you state whether there was any portion of this dis- 
counted at the time the loan was made; if so, what amount? 

A. 32. Two per cent. per annum, payable semi-annually, was dis- 
counted at the time this payment was made. 

I. 33. Do you know by what table or rule they estimated this 
discount? If so, state it. 

A. 33. We estimated this discount from a card or table furnished 

us by the Equitable Trust Company, which stated that the 
976 calculation was according to Price’s tables. 
I. 34. Did you test the accuracy of Price’s tables; if so, 
what was the result? 

A. 34. I did test the accuracy of the table from which the discount 
was estimated by an actual computation, and I found the table to be 
correct. 

I. 35. Have you got one of those tables? If-so, produce it and 
hand it to the commissioner as an exhibit to be attached to this your 
deposition. 

A. 35. I have, and herewith hand the commissioner said table, to 
which. is attached a computation showing the accuracy of said table. 

I. 36. What was the date of the bonds? 

A. 36. May 1, 1875, and they drew interest from that date. 

977 I. 37. The bonds themselves, you say, were not delivered 

and the loan entirely closed until about June 28,1875. What 

arrangement, if any, did the trust company make about the interest 

between the date of the bonds and the time they were actually de- 
livered and the money paid ? 

A. 37. They repaid the interest drawn by the bonds from May 1 to 
June 28 to the Davenports by adding the amount of said interest to 
the proceeds of the bonds. 

I. 38. What was the amount of the interest that would have ac- 


4 


4 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 269 


crued on the 89 bonds that you received from May 1 to June 28 of 


that year? 
A. 38. $1,171.60. 
I. 39. State whether or not this interest is included in the draft 


for $83,131.70 that you drew upon the trust company. 
978 A. 39. It was. 

I. 40. ‘Then I understand you tosay that the draft you drew 
upon the company was increased by this amount of interest to the 
extent of it? 

A. 40. It was. 
I. 41. Can you state what liens upon the property embraced by 
wi mortgage given to the trust company were discharged out of this 
oan ! 
A. 41. I cannot from my rezollestion, but know that the liens 
shown by the abstract of title prepared by Mr. Waterman were dis- 
charged by the proceeds of this loan. 


Adjourned till 2 p. m., March 16, 1881. 


979 2 P. M. 
Examination proceeded. 


All parties present. 


I. 42. Can you state, Mr. Clark, whether or not the mortgage of 
the Richardson Bros. was one of the liens paid off by the proceeds 
of this mortgage? 

A. 42. It was one of the liens paid off by the proceeds of this 
mortgage. : 

I. 43. Do you know whether or not certain mortgages in the 
hands of Abner Davison on the south half of block 59, Geo. A. 
Davenport’s property, was paid off by the proceeds of this loan ? 

A. 43. There were certain mortgages held by Mr. Davison which 
were paid off by the proceeds of this loan. 

I. 44. Do you know whether there were certain delinquent taxes 
which were liens upon the south half of block 59 that were paid off 

by the proceeds of this loan ? 
980 A. 44. There were delinquent taxes to a considerable 
amount which were paid off by the proceeds of this loan. I 
can’t name the amount precisely. 

I. 45. You state that you paid this money and received these 
bonds as agent of the trust company. State when the appointment 
of your firm as agents was made—was it before or after it had been 
decided to accept the application for this loan? 

A. 45. We were appointed agents of the trust company by Mr. 
Rockwell in person on the day he was at Davenport, and took the 
application for the loan some time in the evening of that day. 

I. 46. What we desire to know is whether or not Mr. Rockwell 

made this appointment after he and Mr. Putnam had agreed 
981 upon the terms and conditions of the loan or before. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and as leading.) ) 
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A. 46. It was made after the agreement as to the terms and condi- 
tions of the loan had been made between Mr. Putnam and Mr. Rock- 
well. 

I. 47. State whether or not you are acquainted with Mr. John 
Meredith Davies, who at one time had charge of the commercial 
agency of R.G. Dunn & Co. in this city ? 

A. 47. I had a very slight speaking acquaintance with Mr. Davies. 

I. 48. State whether or not he ever inquired of you as to the worth, 
standing, and business capacity of the local merchants of Muscatine. 

A. 48. He never did. 
982 I. 49. State whether or not you ever stated to him on any 
of his visits in Muscatine that the firm of Underwood & 
Clark had a large amount of money to loan on good security, and 
asking him whether he knew of any desirable loans that could be 
made in Davenport or Scott county. 

A. 49. I never made any such statements or had any such con- 
versation. 

I. 50. State whether or not, while the Davenport loan was pend- 
ing, you had any conversation with the said Davies on the subject 
of the loan, or the desire of the Davenports to make the loan. 

A. 50. I never did. . 

I. 51. State whether or not, during the progress of the said loan, 

you or your partner, Mr. Underwood, ever said anything to 
983 the said Davies in your presence or to your knowledge con- 

cerning Geo. A. Davenport's mental condition or capacity to 
make contracts. 

(Objected to by defendant, same as to int. 46, and for the reason 
that the witness is not competent to state what conversation Mr. 
Underwood had with said Davies, unless witness was present and 
heard the conversation.) 


A. 51. I never at any time said anything whatever to Mr. Davies 
in regard to Geo. A. Davenport’s mental condition or capacity to 
make contracts, and Mr. Underwood never did in my presence or to 
my knowledge. 

I. 52. State whether or not vou ever called at the office of the said 

Davies, in the city of Davenport, and stated to him that you 
984 were negotiating the Davenport loan, taking a mortgage 

from Geo. A. Davenport on his property, and asking the said 
Davies, in confidence or eareten, if he knew anything regarding 
the capacity of Geo. A. Davenport to make a mortgage. 

A. 52. I never called at the office of Mr. Davies, and I never had 
any conversation of any kind or nature relative to the Davenports 
or the Davenport loan. I never inquired of him in confidence or 
otherwise concerning the capacity of Geo. A. Davenport to make 
a mortgage. 

I. 58. Did you hear Mr. Davies answer that it was reported that 
Geo. A. Davenport had a guardian, that his father some years pre- 
vious had been so appointed, and that as such he had been manag- 

ing Geo. A.’s estate ? 
985 A. 58. I did not hear Mr. Davies make such an answer. 
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I. 54. Did you hear him make any similar remark ? 

A. 54. I never heard him make any similar remark. 

I. 55. Did you hear him advise an investigation of the records 
to ascertain the truth or falsity of the report that Geo. A. had a 
guardian ? | 

A. 55. I did not. 

I. 56. Do you know or did you ever hear whether this examina- 
tion was made in the district and circuit court records by Henry 
Jayne, of Muscatine, as attorney of Underwood & Clark ? 


(Same objections as to int. 46.) 


A. 56. I do not know of any such examination; I never heard of 
any such examination, and do not think that such an exam- 

986 ination could have been made by Mr. Jayne without my 
knowledge prior to the time of closing of the Davenport loan. 


(The last clause of said answer, commencing with the words “I 
do not think that such an examination,” etc., objected to by defend- 
ant as incompetent, irrelevant, and immaterial, and as giving the 
opinion of the witness about a matter of which he can know 
nothing.) 


I. 57. Did you- firm ever send Mr. Jayne upon such an errand— 
that 1s, to examine the records of the circuit and district courts with 
a view of ascertaining whether a guardian had. been appointed for 
Geo. A.? 

A. 57. We never did. 

I. 58. State whether you ever made any investigation of the 
987 Scott county records yourself, with a view of ascertaining 
whether any guardian had ever been appointed for the said 

Geo. A. 

A. 58. I never did. 

I. 59. Did you ever hear of your partner, Mr. Underwood, doing 
it? 

(Objected to by defendant as hearsay.) 


A. 59. I never did. 
I. 60. Did you know where the office of the commercial agency 
in Davenport was at the time this loan was pending ? 
A. 60. did not. 
I. 61. How much of the time were you with Mr. Rockwell when 
he was here in reference to this loan? 
A. 61. Nearly all the time. 
I. 62. Do you know of Mr. Rockwell’s having gone to see J. Mer- 
edith Davies, while he was here in reference to this loan, to 
988 make any inquiries of the said Davies with regard to the said 
Geo. A. Davenport, or did you hear him say anything about it ? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, and as leading and as hearsay.) 


A. 62. I do not, anc never heard him say anything about it. 
I. 63. State whether or not you ever heard the mental competency 
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of Geo. A. Davenport to make contracts or execute mortgages ques- 
tioned during the pendency of the negotiation of this loan or at 
any time previous to this. 
A. 63. I never did. 
I. 64. Had your firm ever done any business with the said trust 
company or negotiated any loans to which the said trust com- 
989 pany was a party prior to the loan made to the Davenports— 
the loan now in controversy ? 
A. 64. We never had. 


Cross-examination: 


I. 1. In answer to 45th question-in-chief you say that bam were 
appointed agents of the trust company by Mr. Rockwell on the 
day that he was at Davenport and took the application for the loan 
some time in the evening of that day. Did you not take the ap- 
plication for the loan after your appointment as such agents ? 

A. 1. We did not. 

1, 2 Was not the application referred to in the last question for 
$151,000 
* ASQ T think it was, 

1S Was not the proposed loan, as well as the security therefor, 

afterward modified ? 
oO) A, 3. Tt was. 3 
1.4. Was not this modification made and the loan con: 

sunrated after your appointment as agents? 

A, 4. It was, 

I, 5. Was nota new abstract of title of the real estate prepared 
after the modification in the loan was decided upon 

A. 5. I do not know in regard to that. 

I. 6. Who made the abstract of title upon which the loan was 
finally consum-ated ? 

A. 6. C. M. Waterman. 

I. 7. By whom was he employed ? 

A. 7. I think by Mr. Putnam. 

I. 8. Who paid him for his labor? 

A. 8. I don’t know. 

I. 9. What interest, if any, had Mr. Waterman in the commission 
received by you or your firm for making said loan ? 


(Objected to by plaintiff as incompetent, irrelevant, and 
991 immaterial and not proper cross-examination.) 


A. 9. I don’t think that he had any agreed-upon interest. He 
claimed, however, that he was entitled to a portion of the commis- 
sion for having first called our attention to the possibility of effect- 
ing such a loan and for having introduced us to Mr. Putnam. 

I. 10. What, if anything, was paid Mr. Waterman, as a commis- 
sion or otherwise, by your firm ? 

A. 10. I do not recollect the amount paid, but I think it was some- 
where in the neighborhood of $700. 


-4 
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I. 11. While on the subject of commissions please state the amount 
received by your firm. 


(Same objections as to int. 9.) 


992 A.11. I think the amount was $2,500, out of which Mr. 
Waterman was paid $700. 

I. 12. Was not your firm authorized by the trust company as its 
agents to draw a draft on it for the amount of said loan, and did you 
not do so? 

A. 12. We were authorized to make our draft on the company for 
the full amount of the loan, as approved by them, and we did make 
such a draft to the amount as shown by the draft. This was not 
the amount of the loan by the proceeds of 6 bonds, 

I. 13. How was the balance finally disposed of ? 

A, 13. [have no personal knowledge. It was not done through 
our firm, 

1, 14. What do you mean by the words in your last answer, 
WS for the fall amount of the loan as approved by them 2” 

A, U4 The application was originally for $151,000 oe there: 
abouts. Tt was, however, formally approved by the trast company for 
$95,000, on a portion only af the original security offered. I mean 
that we were authorized to take such steps as were necessary to 
close the loan and draw the proceeds of a loan of $95,000, 

l. 15, Between the time of your appointment by Mr, Rockwell 
and the closing of the loan had your firm any correspondence with 
the trust company ” 

A. 15. We had, 

I. 16. Have you such correspondence in your possession, ? 

A. 16. I can’t say where the letters we received and those which 
we sent are, 

1.17. Why not? 

A. 17. Because they have probably been put in possession 
994 of the attorney of the Equitable Trust Company. 

‘T. 18. Did you not retain a letter-press copy of those written 
by you and have you not such copy-book ? 

A. 18. The correspondence referred to consisted of various tele- 
- grams and letters, part of which was sent and received from Daven- 
port and a part from our office in Muscatine. We probably have 
copies of all letters sent from our office in Muscatine, but not copies 
of telegrams. 

I. 19. Is it your opinion positively that you have delivered to 
plaintiffs attorneys the letters and telegrams received from the trust 
company ? 

A. 19. I think we have. 

I. 20. To what attorneys do you refer? 

A. 20. Messrs. Brannan & Jayne, of Muscatine. 

995 I. 21. Will you hereafter produce for inspection and for 

the purpose of annexing to this deposition such letter-press 
copies as vou may have sent to the trust company and request 
Messrs. Brannan & Jayne to repossess you with the letters and tele- 
grams received from said company ? 
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A. 21. We will if we are required to do so. 
I, 22. Counsel for defendant, so far as they have the power, re- 
quire that you shall do so. You may now state if you will comply 


therewith. 
A. 22. We will not without a further demonstration of the power 


of the counsel. 

], 23. Are not Messrs. Brannan & Jayne, the attorneys for the 
plaintiff, now present, and will you request them to instruct you as 
to what your duty as a witness isin complying with our request 

-in the way of producing the correspondence referred to. 
996 A. 23. At the present time I haven’t sufficient interest in 
the matter to ake such a request; Messrs. Brannan & Jayne 
are present ; I will produce such letters and telegrams as I can ob- 
tain ; we have moved our office several times in the last few vears, 
and it is possible that some of this correspondence may have be- 
come lost; I think we have our letter books. 

I, 24. In answer to the 11th interrogatory-in-chief you say, owing 
to the previous financial difficulties of the Davenports we made it a 
condition under which we undertook the negotiation of the loan 


, that the property should not remain under the management of the 


Davenports. What do you mean by the word we, and whose interest, 
if you mean yourself or your firm, were you then consulting ? 
997 A. 24. By the term we I mean the firm of Underwood & 
Clark, and we had in view the interest of the party, whoever 
it might be, who would make the loan, as under the continued 
management of Geo. L. Davenport we did not think the loan would 
be one which we could recommend any one to make. 
I. 25. Did you not have direct reference to the Equitable Trust 
Company ? 


A. 25. We did not. 
I. 26. The question to which 1 called yourattention and in which 


you use the word we refers directly to the interview had between 

Mr. Rockwell, yourself, and Mr. Putnam, and is it not a fact that 

the word we refers to yourself and Mr. Rockwell, and that you and 

Mr. Rockwell were demanding the appointinent of a trustee in the 
interest of the trust company ? 


998 A. 26. The answer to the question referred to refers not to 


the interview between Mr. Rockwell, Mr. Putnam, & myself, 
but to a previous interview between Mr. Putnam and myself, at 
which we undertook the negotiation of the loan. 

I. 27. In view of your last answer please state what you mean by 
the word we—that is, to whom does it refer and whose interest had 
you reference to in demanding the appointment of a trustee in your 
answer to the 11th interrogatory-in-chief? 

A. 27. It is fully answered by answer 24. 

I. 28. Does not the word we have reference to yourself and Mr. 
Rockwell, as used 1n said answer 11? 


A. 28. It does not. 
I. 29. State particularly why a trustee was demanded to take 


charge of the Davenports’ pr »perty as a condition precedent to said 
loan ? 
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999 A. 29. Because Geo. L. Davenport had been unsuccessful 

In financial management and we feared that if he remained 

in management of the property he would become further involved 

in debt, and that he might apply the revenues derived from the 

property otherwise than in paying the interest on the proposed loan. 

I. 30. How did you ascertain Geo. L.’s financial condition and 
lack of management ? 

A. 30. In the first instance from Mr. Waterman, and afterwards 
Mr. Putnam told us that Mr. Davenport had managed affairs badly 
and had consequently become involved. 

I. 31. Why did you inquire of Mr. Waterman concerning Mr. 
Davenport’s financial condition *¢ : 

A. 31. We naturally wanted to know why and the object 
1000 for which Mr. Davenport wanted a loan. 

I. 32. Your firm was then acting as general loan agents, 
was it not, and doing quite an extensive business in that line? 

A. 82. It was, and we were doing quite a business in that line. 
We had acted as loan agents for about 2 years before that time. 

I. 33. In making loans did you attach any importance to the 
financial standing and business capacity of the borrower ? 

A. 33. We did. 

I. 34. Would you make inquiries as to such standing and ca- 
pacity ? 

A. 34. We usually did. | 

I. 835. You have spoken in reference to what you learned concern- 
ing Geo. L. Davenport, but have said nothing about Geo. A. What 
inquiries did you make and learn concerning the latter ? 


1001 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) 


A. 35. We made no special inquiries concerning Geo. A. Daven- 
port, and did not learn anything particular concerning him. 

I. 36. What, if anything, did you learn in general concerning 
him? 


(Same objections as to int. 35.) 


A. 36. We were informed that he had become involved ‘with. his 
father by endorsing for him, and that the revenue from his prop- 
erty largely exceeded his expenditures, and that he was willing to 
include his property and to join with his father in making a loan 
to pay their indebtedness. 

I. 37. Did you learn that he was involved in any other 
1002 way than as an endorser for his father; if so, how? 


(Same objections as to int. 35.) 


A. 37. We made no inquiries as to whether or not he had any 
other indebtedness other than that incurred by endorsing for his 
father. 

I. 38. Then, of course, you learned of none other ? ; 

A. 38. There may have been incumbrances on his property which 
were stated to us or which were shown with the abstract of title, 


276 HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 


but we made no spevial inquiry of how such indebtedness, if any, 
Was created, 

I. 89. Did you not know the purpose to which the loan was to be 
applied? If so, state what it was, 

A, 89. The loan was to be applied in funding, as far as 
1008 _ possible, the total indebtedness at Geo. L. and Geo, A, Daven- 

port, Such indebtedness was said to consist In various liens 
on the property of the parties and other floating indebtedness. 

I. 40. What did you learn as to Geo, A.’s relation to said indebt- 
edness ? 

A. 40. That it was incurred by endorsing for his father. 

I. 41. In one of your previous answers you state that you learned 
nothing specie! in reference to Geo. A.’s business capacity. Please 
state what, if anything, you learned in general as to his business 
capacity. 

A. 41. We made no inquiries and had no information whatever 
in regard to his business capacity. 

I. 42. Which member of your firm was in the habit of coming 
; to Davenport to look after the loan during the pendency 
1004 of the negotiations? 

A. 42. Both Mr. Underwood and myself came to Daven- 
port as circumstances seemed to require. I came more frequently 
than Mr. Underwood. We have also come together. 

I. 43. How many trips probably were made to Davenport from 
the commencement to the conclusion of said loan ? 

A. 48. I can’t say precisely, but probably from 5 to 10. 


I. 44. How long a time would you remain in Davenport during — 


those trips? 

A. 44. Usually not more than one day. 

I. 45. How much would your firm’s commission have amounted 
to had the loan been consum-ated as originally proposed for the 
$151,000? 


(Same objections as to int. 35.) 


1005 A. 45. Had the loan been closed for $151,000, and had 
Mr. Putnam paid us the five per cent. commission which he 
agreed to pay for.the negotiation of the loan, the gross amount of 
our commission would have been $7,550. 
I. 46. When did you first learn that Mr. Putnam would not allow 
the commission agreed upon ? 


(Same objections as to int. 35.) 


A. 46. After the visit of Mr. Rockwell and before the loan was 
finally closed. It was probably a week after Rockwell left. 
J. 47. You have stated as loan agents you were in the habit of 
inquiring after the financial condition and business capacity of the 
borrower, and yet you say you made no such inquiries in 
1006 these respects as to Geo. A. Davenport. You will now ex- 
plain why you did not do so. 
A. 47. Because we did not consider that Geo. A. Davenport was 
the principal party to the proposed loan. 
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I. 48. You looked upon him, did you, as security ouly for his 
father? 
A. 48. We looked upon him as giving his property for security to 
my the indebtedness of himself and father incurred principally, so 
fa as it concerned him, by endorsing for his father, 
I, 49. You kuew, did you not, that the bulk of the real estate 
security which was to be taken and was taken belonged to Geo. A.? 
A. 49. We did. 
I, 50. You knew, too, did you not, that his property was to pro- 
duce the bulk of the income which was to be used 1n paying interest 
on the loan ? | 
1007 A. 50. We had a schedule showing the approximate 
amounts of the rents and income to be derived from all of 
the property offered as security, but I do not remember what the 
relative proportions were as to the income derived from the property 
of Geo. A. and Geo. L. Davenport, or which, in fact, was the greater. 


Adjourned till 9 a. m., March 17, 1881. 


1008 Marcu 17, 1881, 9 a. m. 
Examination proceeded. 
All parties present. 


I. 51. During the negotiations for the loan mentioned did you see 
and converse with Geo. A. Davenport in relation thereto? 
A. 51. I did not. 
I. 52. Did you see him at all? 
A. 52. I think he was pointed out to me as Geo. A. Davenport, 
but in regard to this I am not positive. 
I. 53. What was his appearance ? 
A. 58. I couldn’t describe his appearance, as I was not near him 
_ only had a slight view of him as he was passing through a 
oor. 
I. 54. What door do you refer to? 
A. 54. The door of a store building occupied by some of the 
Davenport family at that time as a place of business. 
A, “ How did you know it was Geo. A. that you saw entering the 
oor? 
1009 A. 55. Some one who was with me; I think it was C. M. 
Waterman pointed him out as George A. Davenport. 
I. 56. Did you make any effort to see him and talk with him? 
A. 56. I did not. 
I. 57. For aught you knew, he was at all times accessible ? 
A.57. Yes. 
I. 58. Did you make any inquiries as to what business Geo. A. 
had been pursuing ? 
A. 58. I made no special inquiries, but was informed that he was 
a young man with large property; that he lived in a simple manner 
without spending a great amount of money, and that he was not 
engaged in any business. 
I. 59. Of whom did you inquire? 
A. 59. I do not know whether I got this information in answer to 
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an inquiry or incidentally in conversation. I got the in- 
1010 formation from C. M. Waterman. 
I. 60. Did you see Geo. A. sign his name to any paper 
connected with the loan? 
A. 60. I did not. 
I. 61. Were you in Davenport during the time the bonds and 
coupons were being signed ? 
A. 61. I do not know whether I was or not. The bonds were pre- 
pared and sent to Mr. Putnam. 
I. 62. Was Mr. Underwood present during that time ? 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


. 


A. 62. I don’t think he was. 
I. 68. Are you prepared to testify that you were not in Davenport 
during the time the bonds and coupons were being signed ? 
A. 63. My recollection of the transaction is that some time, 
1011 perhaps a week or 10 days, elapsed from the time we sent the 
nds to Mr. Putnam for execution until the loan was finally 


‘closed, and I do not know on what day or days the said bonds were 


signed or whether or not I was in Davenport from the time we sent 
the bonds to Putnam until the loan was finally closed. 

I. 64. I want to know whether or not you are willing to testify 
that you were not here in Davenport during the time that the bonds 
and coupons were being signed by Geo. A. Davenport ? 

A. 64. I cannot say positively, but it is my decided conviction 
that I was not in Davenport after we sent the bonds to Mr. Putnam 
until we were notified by Mr. Putnam that the bonds had been ex- 

ecuted und that he was ready to close the loan. 
1012 I. 65. Who came to Davenport following this notification ? 
A. 65. I came, accompanied by Mr. Jayne. 

I. 66. Are you sure that Mr. Underwood was not in Davenport 
during the signing of said bonds and coupons? 

A. 66. It is barely possible that he was, but I am pretty positive 
that he was not. } 

I. 67. How long a time elapsed from the sending of the bonds to 
Putnam until you were notified of their execution ? 

A. 67. I cannot say. It might not have been more than 2 or3 
days, or it may have been a week or 10 days. 

I. 68. On your visits to Davenport in relation to said loan would 
you generally call on Mr. C. M. Waterman ? 

A. 68. Yes. 

I. 69. Do you remember during the time that said bonds 

1013 and coupons were being signed, which extended over a period 

of a week or 10 days, of saying to Mr. C. M. Waterman that 

you were still fearful that the loan might fall through, as you didn’t 

believe that they, referring to Putnam and Geo. L. Davenport, would 

be able to get Geo. A. tosign his name the requisite number of times, 
or words to that effect ? 


(Plaintiff objects to said question as incompetent, irrelevant, and 
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immaterial, and, further, because it is not shown that it took from a 
week to 10 days to sign the bonds and coupons.) 


A. 69. I do not remember ever having made such a statement and 
[ am very certain that I never did. 
I. 70. Do you remember of saying anything to Mr. C. M. 
1014 Waterman during the time the said bonds and coupons were 
being executed in the way of expressing doubt about any 
one’s inability in getting Geo. A. to sign the requisite number of 
times ? 


(Same objections as to int. 69.) 


A. 70. I do not. 

I. 71. Did you not say to Mr. Waterman, at some time after Geo. 
A. had commenced signing said bonds and coupons and before the 
completion thereof, that you were fearful, or words to that effect, 
that his Geo.’s, name could not be procured, as he could only be held 
to the work of signing for short intervals, and would get up and go 
out of Putnam’s office and had to be sent for, and was getting wh 

or mad about having to sign his name so often ? 
1015 A. 71. [ never did make any such statements to Mr. Water- 
man and never could have made any such statements to Mr. 
Waterman, for I had no knowledge on which to base such state- 
ments. 

I. 72. You deny, do you, of having had any conversation what- 
ever with Mr. Waterman concerning Geo. A. and in any way re- 
ferring to trouble in procuring his signature to bonds and coupons? 

A. 72. I think that I had some conversation with Mr. Waterman. 
I think it was on the morning of the day on which the loan was 
finally closed. Mr. Waterman told me, in explanation of the time 
which had elapsed in getting the bonds and papers executed, that 

Geo. A. was not accustomed to writing much, and that it had 
1016 taken a good deal of time to get his signature to all of the 

bonds and coupons. All of the information I had on this 
point was from Mr. Waterman. 

I. 73. This information was before you drew the draft for the 
money, was it not? 


(Same objections as to int. 69.) 


A. 73. I think it was. 

I. 74. How did Mr. Waterman happen to make the explanation 
or give the information ? 

A. 74. I do not recollect how the subject came up. 

I. 75. Had the delay been such as to occasion the inquiry on your 
part as to what had caused it ? 


(Same objections as to int. 69.) 


A. 75. I do not recollect the extent of the delay. My im- 

1017 pression, however, is that more time had elapsed than would 
have been necessary for the execution of the bonds under or- 
dinary circumstances, and I do not recollect whether in fact the 
delay was occasioned by the execution of the bonds or in the prepa- 
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ration of the abstract and getting the necessary releases on account 
of incumbrances. It is possible that I may have asked Mr. Water- 
man what had caused the delay, but I do not remember having 
done so. 

I. 76. Have you not just stated that Mr. Waterman explained the 
delay by saying that Geo. A. was not accustomed to writing much, 
and that it had taken a good deal of time to get his signature? 

A. 76. In my answer to question 72 I referred to the belief 

1018 which I had that a considerable time had elapsed in getting 

the signature to the bonds. I did not refer particularly to 

the delay in closing the loan, and in my answer to question 75 [ re- 

ferred not only to the delay of the execution of the bonds, but to the 
final closing of the loan. 

I. 77. Is your answer to int. 72 correct ? 

A. 77. It is, to the best of my recollection. 

I. 78. All abstracts had been prepared, passed upon, and ap- 
proved, had they not, prior to the time the bonds and coupons were 
sent to Davenport for execution ? 

A. 78. They had, I think, been passed upon and approved, sub- 
ject to certain requirements which were to be complied with before 
the loan was finally closed. 

I. 79. How did Mr. Putnam notify you that the bonds and coupons 

were executed ? 
1019 A. 79. By letter or telegraph, I think, that he was ready to 
close the loan. 

I. 80. Have you such letter or telegram ; and, if so, will you pro- 
duce it, or a copy ? 

A. 80. I do not know whether I have it or not; if I have I will 
produce it, if possible. 

I. 81. Is it not a fact that you were in frequent correspondence 
during the pendency of the loan, and concerning it, with Mr. C. M. 
Waterman or Messrs. Waterman & Boyle, of Davenport? 

A. 81. We had more or less correspondence with Suaaneen dur- 
ing the pendency of the negotiation of the loan in relation to the 
same. . 

I. 82. Why did you correspond with him ? 


(Same objections as to int. 69.) 


1020 A. 82. Partly because Mr. Waterman was somewhat inter- 
ested in the negotiation of the loan, and partly because he 
was engaged in the preparation of the abstract on which the loan 
was to be made. 
I. 83. For whom was he acting? 


(Same objections as to int. 69.) 


A. 83. For the Davenports and Mr. Putnam. 

I. 84. Who paid him for his services ” 

A. 84. Mr. Putnam or the Davenports, I presume ;:I refer here to 
the making of the abstract. 

I. 85. Who paid him for services in corresponding back and forth 
with your firm ? 
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A. 85. I don’t think he ever made any claim for or got any pay 
for any services of that kind. 

I. 86. Did your firm pay him anything for anything in relation 
a to the loan? 
1021 A. 86. We did; we paid him a certain commission for hav- 

ing called our attention to the possibility of making such a 

loan, and for introducing us to Mr. Putnam and thereby enabling 
us, as he claimed, to effect the loan. , 

I. 87. Did he not claim that by an agreement or understanding 
with you that he was to act with you in negotiating the loan, and 
was to have therefor one-third of the net commission ? 
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(Same objections as to int. 69.) 


A. 87. I do not know what he claimed. I know that after the 
loan was closed that he claimed more than we thought he was enti- 
tled to. I do not think that he claimed to be interested with us in 

the negotiation of the loan other than as above stated; and, 
1022 further, that he had spoken to Mr. Putnam in regard to the 
negotiation of the loan before he introduced us to Putnam. 

I. 88. Have you the letters received from Mr. Waterman relating 
to the loan ? : 

A. 88. I think that there were very few letters passed, and I do not 
know whether we have*any such or not. 

I. 89. If not, why not, or where are they ? 

a A. 89. If any such letters were received they are now in our pos- 
. session, if they have not been lost or otherwise destroyed. 

I. 90. You now seem to express doubt about the receipt of such 
letters. Did you not say in answer to cross-int. 81,“ We had more 
or less correspondence with Waterman during the pendency of the 

negotiation of the loan in relation to the same?” Do you 
1023 now say that answer 81 is not true ? 


(Same objections as to int. 69.) 


A. 90. First, I did not mean to express doubt as to the receipt of 
such letters; second, I believe answer 81 to be correct. 

I. 91. We now ask you, inasmuch as such letters were received, to 
state where they are. 

_ A. 91. First, I do not know that such letters were received ; I be- 

lieve, however, that we did receive some such letters. I fully 
answered the remainder of this question in answer 89. 

I. 92. Have you a belief that such letters have been either lost or 
destroyed ? 


(Same objections as to int. 69.) 


A. 92. I cannot say that I have any belief one way or the 
| — 1024 - other. We have moved our office several times, and have a 
very large mass of old letters and correspondence. We know 
that some of our letters and correspondence have been lost and de- 
stroyed. We have not taken any particular care of the correspond- 
_ ence in question. 


86—145 
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I. 98. Will you search for such letters, and, if found, will you pro- 
duce them, to be annexed to your deposition as exhibits ? 
A. 93. I will. 


Adjourned till 2 p. m., March 17, 1881. 


1025 Marcu 17, 1881—2 p. m. 
Examination proceeded. 
All parties present. 


I. 94. Where was the place of business of your firm, Underwood 
& Clark, in the city of Muscatine, in the years 1874 & 1875, prior to 
the time of this loan ? 

A. 94. I do not remember when we moved our office, but during 
the years 1874 & 1875, I think, we were in the front room of the 
second story of a building adjoining the Muscatine National Bank. 

I. 95. What connection had you or your partner with the bank, if 
any? 

A. 95. I had no connection with the bank. My partner was at 
that time cashier of the Muscatine National Bank. 

I. 96. You have stated that Mr. J. Meredith Davies did not 

1026 inquire of you as to the worth, standing, and business capac- 

ity of the local merchants of Muscatine. State whether or 
not you have any knowledge that he did or not make such inquiries 
of Mr. Underwood while so acting as cashier in the bank. 

A. 96. I have no knowledge whether he did or not. 

I. 97. How frequently did you see him in Muscatine ? 

A. 97. I don’t think that I ever saw him in Muscatine more than 
2 or 3 times, and I cannot say at what intervals. 

I. 98. Did you know at that time that he was agent for R. G. Dunn 
& Co.’s commercial agency ? 

A. 98. I can’t say whether I did or not. 

AL “y What conversations did you have with him on those occa- 
sions 

A. 99. I do not remember having heard any conversation 
1027 with him other than to pass the usual compliments of the 
day upon meeting him wel upon being introduced to him. 

I. 100. Did you hear him hold conversations with your partner or 
any other persons at Muscatine ? 

A. 100. [ do not remember having heard him in conversation 
with any one. 

I. 101. Did you ever hear him make any inquiry of you or your 
partner or any other person at Muscatine as to the financial standing 
of any person? 

A. 101. I never did. 

I. 102. Might you have done so and forgotten the circumstance 
after the lapse of many years? 

A. 102. Yes; it is barely possible that I might have heard such a 
conversation and forgotten it entirely. I have no recollection what- 

ever of having heard such conversation. 

1028 I. 103. Did you have any conversation with said Davies at 

Davenport at any time before the final closing of said loan? 
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A. 103. Ido not recollect ever having had any conversation what- 
ever with Mr. Davies on any subject in the city of Davenport. 

I. 104. Did you meet him while in Davenport negotiating said 
loan ? 

A. 104. I think that I saw him on the street once during the ne- 
gotiation of the said loan, but that I was not near him and did not 
speak to him. 

I. 105. Did your partner, Mr. Underwood, ever tell you of any 
conversation he had had with the said Davies? 

A. 105. I do not remember of his ever having told me of any con- 

versation with the said Davies. 
1029 I. 106. Did the said Rockwell ever tell you of any conver- 
sation he had had with said Davies respecting the said Daven- 
vorts ? 
A. 106. I do not recollect that said Rockwell ever told me of his 
having had any conversation whatever with the said Davies. 

I. 107. Did you, prior to the time of paying the money over on 
that loan, ever hear from anybody at any time that Geo. L. Daven- 
port either was or was reputed to be the guardian of Geo. A. Daven- 

ort ? . 

, A. 107. I do not recollect having been told at any time that Geo. 
L. Davenport was or was reputed to be the guardian of Geo. A. Dav- 
enport. 

[ 108. Had you heard anything from any source up to that time 


on the subject of Geo. L. Davenport having charge of and control of 
the affairs of Geo. A. : 

A. 108. I do not remember having heard of anything from 
1030 any one up to that time on the subject of Geo. L. Davenport 


‘ 


having charge of and control of the affairs af Geo, A. 

I. 109. Did not C. M. Waterman, at Davenport, Towa, during the 
negotiation of that loan, say to you in substance as follows: “ Geo. 
L. Davenport has always managed his son’s property and collected 
his rentals ”? 

A. 109. I do not remember that C. M. Waterman ever made such 
a statement to me. 

I. 110. Nor anything like it on the subject? 

A. 110. Ido not remember that he ever made any such a state- 
ment to me, although he may have done so. 

I. 111. Did not C. M. Waterman say to you at that time that so 
long as Geo. A. could get money for pipes, tobacco, and fishing tackle 

he would be satisfied, and did not expend for his own use any 
1031 large share of his income, or words substantially to that 
effect ? 

A.111. Ido not remember of his having said anything about 
pipes, tobacco, or fishing tackle. He did state that Geo. A.’s ex- 
penditures were not large. I think hesaid that they were not prob- 
ably $1,000 a year. 

I, 112. Was it not agreed, talked about, and understood between 
you and Mr. Putnam that Geo. A. was to have the collection of 
rents from stables and small buildings on block 59 for his personal 
expenditure? ; 


, 
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A.112. I do not think that there was ever any such talk or agree- 
ment between Mr. Putnam and myself on this point. I think, how- 
ever, that there was such talk and possibly such an agreement be- 

tween Mr. Putnam and Mr. Rockwell. I was present a con- 


1032 siderable portion of the time while Mr. Rockwell was arrang- - 


ing the details of the loan and I think that there was some 
such talk, or at least allusion to it as having been agreed upon, in 
my presence. 

I. 118. What reason, if any, was given in your presence for such 
a reservation to Geo. A.? : 

A. 113. I do not recollect of any reason being given and I do not 
think that I was present when such agreement, if any, was made 
between Mr. Rockwell and Mr. Putnam. My recollection is that 1 
learned of it incidentally as having been agreed upon. 

I. 114. Did you learn it from Rockwell ? 

A. 114. I think that I learned it from a conversation be- 
1033 tween Rockwell and Putnam while the form of power of at- 
torney and mortgages were being considered. 

I. 115. Was anything said on that occasion substantially to the 
effect that Geo. A. would not or could not be satisfied without such 
reservation ? 

A. 115. I do not think that there was; I have no recollection of 
any such statements having been made. 

I. 116. Was anything said in your presence by either you, Rock- 
well, or anybody suggesting the necessity of talking with Geo. A. 
about the matter? 

A. 116. I do not recollect that there was. 

1.117. Did you or not at that time have any information that Geo. 
L. Davenport was managing Geo. A.’s affairs? 

A. 117. I think that I had been informed that Geo. A. Davenport 

was a young man and was living with his father, and that his 
1034 father had managed his affairs for him. 
I. 118. Didn’t Mr. Putnam tell you that in so many words 
or their equivalent? 

A. 118. I don’t recollect whether it was Mr. Putnam or Mr. Water- 
man; I think it was either one or the other. 

I.119. Did you have any conversation with Geo. L. Davenport 
personally about the loan? 

A. 119. I did not. 

I. 120. Was he present at any time at Putnam’s office during the 
negotiations of the loan ? 

' A. 120. He was not when I was there. 

I. 121. Did you during the pendency of said negotiations up to 
the time the money was paid over go to the court-house in Scott 
county ? 

A. 121. I think I did. 

I. 122. How many times? 

A.122. Ido not remember ever having been there but once. 
1035 I. 123. Who went with you? 
A. 123. C. M. Waterman. 


er 
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A. 4. Yes, he was. 
1. 5. Will you state when and how you leartied: that the 
1043 bonds which were signed by the en had been sent 
to the city of Davenport ? 


(Same objections as to int. 1.) 


A. 5. By telegram from New York, dated June 17, 1875, from 
John Rockwell, supervisor. We received a letter of the same date 
from Mr. Rock well, the supervisor. 

I. 6. When and how di you learn of their arrival in the city of 
Davenport? 


(Same objections as to int. 1.) 


A. 6. By letter from Charles E. Putnam, dated June 21, 1875. 
I. 7. State when and how you learned that the bonds were filled 
up and signed. 


(Same objections as to int. 1.) 


A. 7. By letter from Charles E. Putnam, dated June 25, 

1044 1875, stating that he had the bonds filled up and signed and 

the mortgage executed ; that he would have the policy of in- 

surance on the day following, and that on the following Monday 
morning they would be ready to consum-ate the business. 


Plaintiff offers in evidence the 2 letters of Charles E. Putnam re- 
ferred to by the witness in answers to the preceding questions, 
being the letters dated June 21 and June 25, 1875, and they are 
hereto annexed, marked Exhibits “E” and “ F.” 


I. 8. State, if you can, where you received the letter of June 17, 
1875, sent by the Equitable Trust Company to you, informing you 
that the package of blank bonds had been sent to Mr. Putnam. 


(Same objections as to int. 1.) 


1045 A. 8. The letter in question was addressed to care of Put- 

nam & Rogers, Davenport, Iowa. I cannot say whether it 

was received by us in Davenport or forwarded to us in Muscatine. 

I. 9. If it was received by you in Davenport was it before or on 
the day that you came up to close the loan, to wit, June 28, 1875? 


(Same objections as to int. 1.) 


A. 9. I don’t think that it could have been received by us at Dav- 
enport before the day on which the loan was closed, because I do 
not think that either Mr. Underwood or myself were in Davenport 
at any time between the 19th and 28th of June. 

I. 10. After Mr. Rockwell had appointed you agents of the Equi- 

table Trust Company state whether or not you were notified 
1046. by the company from their office in New York that it had 
y2ppointed you their agents. 


Samy 5 objections as to int. 1.) 


A. 909, 4 were, by letter dated June 2, 1875, a copy of which is 
annexed to thay testimony heretofore given. 
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I. 11. Have you brought with you all the correspondence between 
your firm and Mr. C. M. Waterman, also the correspondence between 
your firm and the Equitable Trust Company, up to the time the loan 
was finally closed, as required by the counsel for the defense? 

A. 11. I have, and here produce them. I have produced all I 
could find after a diligent personal search. ; 


Correspondence is hereto attached, marked Exhibits “1” to “33,” 
inclusive. 


1047 I. 12. State whether or not Mr. Waterman, when you were 

going East for the purpose you have heretofore stated of 
negotiating this loan, gave you an appraisement made by others of 
the property that was expected to be given as security for this loan. 
If so, state when and where you received it, and if you now have it 
produce it that it may be annexed as an exhibit to your deposition. 


(Same objections as to int. 1.) 

A. 12. Mr. Waterman did not. I obtained an appraisement my- 
self, which I took East with me as the basis for the loan, and now 
produce. 


Plaintiff offers the appraisement referred to in evidence, and it is 
“ 


hereto attached as Exhibit “G. 


(Signed) W. A. CLARK. 
1048 Subscribed and sworn to before me this 31st day of March, 
A. D. 1881. 
(S’g’d) C. H. CLEMMER. 


Adjourned till 2 p. m., March 31, A. D. 1881. 


Exuripit “A.” C. H. Clemmer. 


Davenport National Bank. 
$83,131.70. DAVENPORT, Iowa, 28 June, 1875. 
Pay to the order of Davenport National Bank eighty-three thou- 
sand one hundred & thirty-one 7%, dollars, value received, and 
charge to account of 
No. —. (S’g’d) UNDERWOOD & CLARK. 
To Equitable Trust Company, New York. 


(Endorsed :) Pay J. L. Worth, C., or order, for collection, on 
1049 account of Davenport Nat’l Bank. B.B. Woodward, pres’t. 
Paid. J. L. Worth, cashier. 


Exuisit “ B.” (S’g’d) C. H. Clemmer. 
Number —. $1,000. 
UNITED STATES OF AMERICA. 


Real estate mortgage bond negotiated and guaranteed by the Equi-“ 


table Trust Company of New London, Connecticut. 


Know all men by these presents that , of the ecfunty 
, State of , — justly indebted to the Equitable Trust Com- 


of 
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pany of New London, Connecticut, in the sum of one thousand dol- 
ars, lawful money of the United States; which sum — promise to 
pay to the Equitable Trust Company or to the registered holder 
a . hereof or, if not registered, to bearer, on the first day of ——, A. D. 
18—, together with interest thereon from and after date hereof, at 
the rate of seven per cent. per annum, at the office of the 
1050 Equitable Trust Company, in the city of New York, on the 
: first days of in each year, on presentation and surrender 
of the annexed interest coupons as they shall severally become due, 
ak as provided herein, and at the rate of ten per cent. thereon, after de- 
fault of payment of the principal hereof. 
This bond shall pass by delivery or by transfer on the books of 
' the company in the city of New York. 
No transfer, except on the books of the company, shall be- valid 
unless the last transfer shall have been to bearer. 
This bond shall be subject to registration or transferable to bearer 
at the option of any lawful holder hereof. 
This bond shall not be negotiable until guaranteed by the Equi- 
table Trust Company under its seal. 
It is hereby expressly agreed that if default be made in 
1051 the payment of any one of the installments of interest afore- 
said at the time and place aforesaid when and where the 
same shall become due and payable, and such. default shall con- 
tinue for — days after such installment becomes due and payable 
eo as aforesaid, then and in that event the said principal sum of one 
thousand dollars shall, at the election of the legal holder hereof, at 
once become due and payable, anything hereinbefore contained to 
the contrary notwithstanding, such election to be madeat any time 
after the expiration of said — days without notice. 
It is further expressly agreed that if at any time until the priuci- 
pal shall be fully paid the premises made security for this bond, or 
any portion thereof, shall be sold for any tax or assessment 
1052 whatsoever, or the undersigned shall fail to keep the said 
premises insured to the amount of $ , and the insurance 
policies properly assigned to , then and in that event the said 
rincipal sum of one thousand dollars shall, at the election of the 
iad holder hereof, become due and payable, anything hereinbefore 
contained to the contrary notwithstanding. 
In witness whereof — have hereunto affixed — hand and seal, 
, this — day of , A. D., 18—. 
L. 8. 
Lt =| 


For value received, the Equitable Trust Company hereby guar- 
antees the payment of the principal and interest of the above bond 
according to the terms thereof. 

[SEAL. ] EQUITABLE TRUST COMPANY, 
y | ; 

This bond is one of bonds, amounting in the aggre- 
gate to dollars, given for an actual loan of money made 
by the\ Equitable Trust Company to , and secured by a -— 
— 8R—145 : 
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from —— to —— of ——, duly recorded, and conveying property 


situated in the town of »county of ,and State of , valued 
at not less than dollars. 
$35. —,18—. $35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of ——, 18—, thirty-five dol- 
lars, without grace, and with interest at the rate of ten. per cent. after 

default, being an installment of interest due on that day upon 
1054 real estate mortgage bond of even date herewith for one thou- 
sand dollars. 

No. —; coupon No, 10. 


$35. »18—. $35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of , 1S—, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per cent. 
after default, being an installment of interest due on that day upon 
real estate mortgage bond of even date herewith for one thousand 


dollars. 
No. —; coupon No. 9. 


$35. »18—. $35. 
Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of , 1S—, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per 
1055 cent. after default, being an installment of interest due on 
that day upon real estate mortgage bond of even date here: 
with for one thousand dollars, 
No. =; coupon No, 8. 


$85, —, 1S. 835. 
Due at the oftice of the Equitable Trast Company, in the eity of 
New York, to bearer, on the first day of ——, 18—, thirty-tive dol- 
lars, without grace, and with interest at the rate af ten per cent afer 
default, being an installment of interest due on that day upon real 
estate morgage bond of even date herewith for one thousand 
dollars, 
No, —; coupon No, 7. 
$35. ——,18—. $35. 
Due at the office of the Equitable Trust Company, in the 
1056 city of New York, to bearer, on the first day of ——, 18—, 
thirty-five dollars, without grace, and with interest at the rate 
of ten per cent. after default, being an installment of interest due 


on that day upon real estate mortgage bond of even date herewith — 


for one thousand dollars. 
No. —}; coupon No, 6. 3 


$85. —18—.  Nunty 
Due at the office of the Equitable Trast Company, in thet Com- 


* 
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New York, to bearer, on the first day of , 18—, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per cent. 
| after default, being an installment of interest due on that day upon 
= real estate mortgage bond of even date herewith for one thousand 
dollars. 
No. —; coupon No. 5. 
1057 $35. —,18—. $35. 
Due at the office of the Equitable Trust Company, in the city of 
= New York, to bearer, on the first day of , 18—, thirty-five dol- 


lars, without grace, and with interest at the rate of ten per cent. after 
default, being an installment of interest due on that day upon real 
— mortgage bond of even date herewith for one thousand dol- 
ars, 

No. —; coupon No. 4. 


$35. —, 18—. $85 
Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of , 18—, thirty-five dol- 
| lars, without grace, and with interest at the rate of ten per cent. after 
default, being an installment of interest due on that day upon real 
estate mortgage bond of even date herewith for one thou- 

1058 sand dollars. 
No, —}; coupon No. 3. 


. $35. ——, 18—. 335. 

Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of ——, 18—, thirty-five dol- 
lars, Without grace, and with interest at the rate of ten per cent 
after defult, belag an installment of Interest due on that day upon 
real estate mortgage bond of even date herewith for one thousand 
dollars, 

No. =; coupon No 2 


S0, ——=,1S—. $35. 
Due at the office of the Equitable Trast Company, in the eity of 
New York, to bearer, on the first day of -——, 18—, thirty-five dol- 
lays, without grace, and with Interest at the rate of ten per 
1059 cent. after default, being an installment of interest due on 
that day upon real estate mortgage bond of even date here- 
with for one thousand dollars. 
No, —; coupon No. 1. 


* 
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Exuipit “C, (S’g’d) C. H. Clemmer. 


1,000, Unrrep States oF AMERICA, | 1,000. 
Number 4844. 


NL estate mortgaged bond, negotiated and guaranteed by the 
10 tquitable Trust Company of tee London, Connecticut, 


all men by these presents that we, Geo, L. Davenport and 


2 


by they 
: Se 


em 
7” 


PME A PLLA AE AEE A AOLOR ELE A PRY LLP NEIL eee ee 


— 


292 HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 


Geo. A. Davenport, of the county of Scott, State of Iowa, are justly 
indebted to the Equitable Trust Company of New London, Connect- 
icut, in thesum of one thousand dollars, lawful money of the United 
States, which:sum we promise to pay to the Equitable Trust Com- 
pany, or to the registered holder hereof; or, if not registered, 
1060 to bearer, on the first day of May, A. D. 1880, together with 
interest thereon from and after the date hereof, at the rate of 
seven per cent. per annum, at the office of the Equitable Trust Com- 
pany, in the city of New York, on the first days of May and Novem- 
er In each year, on presentation and surrender of the annexed in- 
terest coupons as they shall severally become due, as provided herein, 
and at the rate of ten per cent. thereon after default of payment of 
the principal hereof. 

This bond shall pass by delivery or by transfer on the books of 
the company in the city of New York. 

No transfer, except on the books of the company, shall be valid 
unless the last transfer shall have been to bearer. 

This bond shall be subject to registration or transferable to bearer 

at the option of any lawful holder thereof. 
1061 This bond shall not be negotiable until guaranteed by the 
Equitable Trust Company under its seal. 

It is hereby expressly agreed that if default be made in the pay- 
ment of any one of the installments of interest aforesaid at the time 
and place aforesaid when and where the same shall become due 
and payable, and such default shall continue for ten days aftersuch 
bastaibnent becomes due and payable as aforesaid, then and in that 
event the said principal sum of one thousand dollars shall, at the 
election of the legal holder hereof, at once become due and payable, 
anything hereinbefore contained to the contrary notwithstanding ; 
such election te be made at any time after the expiration of said ten 
days without notice 

It is farther expressly agreed that if at any time until the 

1062 principal shall be fully paid the premises made security for 
this bond or any portion thereof shall be sold for any tax or 
assessment whatsoever, or the undersigned shall fail to keep the 
said premises insured to the amount of $ and the Insurance 
policies properly assigned to Jonathan Edwards, trustee, then and in 
that event the said principal sum of one thousand dollars shall, at 
the election of the legal holder hereof, become due and payable, 
anything hereinbefore contained to the contrary notwithstanding, 
‘or value received the Equitable Trust Company hereby guaran- 
tees the payment of the principal and interest of the above bond 


according to the terms thereof. 
EQUITABLE TRUST COMPANY, 
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1068 In witness whereof we have hereto aftixed our hands an? ~ 
seals, at Davenport, Iowa, this first day of May, A, D, 187° 
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This bond is one of ninety-five bonds, amounting in the aggregate 
to ninety-five thousand ($95,000) dollars, given for an actual loan of 
money made by the Equitable Trust Company to Geo. L. and Geo. 
A. Davenport, and secured by a trust deed from Geo. L. and Geo. A. 
Davenport to Jonathan Edwards, trustee, of New York, duly re- 
corded, and conveying property situated in the city of Davenport, 
county of Scott and State of Iowa, valued ai not less than one hun- 
dred & ninety-three thousand dollars. : 


(Endorsed:) No. 4844. Real estate mortgage bond negotiated 

and guaranteed by the Equitable Trust Company of New 

1064 London, Connecticut, United States of America. $1,000. 
Interest seven per cent., payable in the city of New York. 


New YORK, , 18—. 


This bond is registered on the books of the Equitable Trust.Com- 
pany in the name of ——. 

Date of transfer, 

To whom transferred, ——. 

Attested by— 


$35. Davenport, Iowa, May 1st, 1875. 35. 
Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of November, 1875, thirty-five 
dollars, without grace, and with interest at the rate of ten per cent. 
after default, being an installment of interest due on that 
1065 day upon real estate mortgage bond of even date herewith 
for one thousand dollars, 
No, 45844; coupen Na 1. 


3 Davenrort, Iowa, fay 1, 1STR, SB. 
Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of May, 1876, thirty-five dol- 
lars, without grace, and with Interest at the rate of ten per cont, after 
default, being an installment of interest due on that day upon real 
estate mortgage bond of even date herewith for one thousand dollars. 
No, 4844; coupon No, 2. 


ES TS 
e. 


35, Davenport, Iowa, Alay 1, 1875, 35. 
1066 =—s- Due at the office of the Equitable Trust Company, in the 
city of New York, to bearer, on the first day of November, 
1876, thirty-five dollars, without grace, and with interest at the rate 
of ten per cent after default, being an installment of interest due on 
that day upon real estate mortgage bond of even date herewith for 
§ thousand dollars, 


ene nen saree. 
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30. Davenport, Iowa, May Ist, 1875. 35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of May, 1877, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per cent. after 

default, being an installment of interest due on that day upon 
1067 real estate mortgage bond of even date herewith for one thou- 
sand dollars. 

No. 4844 ; coupon No. 4. 


30. | Davenport, Iowa, May 1, 1875. 35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of November, 1877, thirty-five 
dollars, without grace, with interest at the rate of ten per cent. after 
default, being an installment of interest due on that day upon real 
estate mortgage bond of even date herewith for one thousand dollars. 

No. 4844; coupon No. 5. 


1068 oO. DAVENPORT, Iowa, May 1st, 1875. 35. 


Due at the office of the Equitable Trust Company, in the city 
of New York, to bearer, on the first day of May, 1878, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per cent. after 
default, being an installment of interest due on that day upon real 
estate mortgage bond of even date herewith for one thousand dollars. 

No. 4844; coupon No. 6. 


30. DaAvENporT, Iowa, May 1, 1875. 35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of November, 1878, thirty-five 
dollars, without grace, and with interest at the rate of ten per 
1069 cent. after default, being an installment of interest due on 
that day upon real estate mortgage bond of even date here- 
with for one thousand dollars. 
No. 4844 ; coupon No. 7. 


35. Davenport, Iowa, May 1st, 1875. 35. 


Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of May, 1879, thirty-five dol- 
lars, without grace, and with interest at the rate of ten per cent. 
after default, being an installment of interest due on that day upon 


real estate mortgage bond of even date herewith for one thousand | 


dollars. cs 
No. 4844 ; coupon No. 8. ; 


— -Munty 
ninemsn est Com- 


a ee ”_ 


~ 
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| 1070 


" % 


3. 


thousand dollars. 


No. 4844; coupon No. 9. 
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DAVENPORT, Iowa, May 1,1875. 35. 


Due at the office of the Equitable Trust Company, in the 
city of New York, to bearer, on the first day of 
thirty-five dollars, without grace, and with interest at the rate of ten 
per cent. after default, being an installment of interest due on that 
day upon real estate mortgage bond of even date herewith for one 


, 18— 


35. DavEnport, Iowa, May 1, 1875. 35. 
Due at the office of the Equitable Trust Company, in the city of 
New York, to bearer, on the first day of May, 1880, thirty- 
1071 five dollars, without grace, and with interest at the rate of ten 
per cent. after default, being an installment of interest due on 
that day upon real estate mortgage bond of even date herewith for 
| one thousand dollars. 
No. 4844; coupon No. 10. 
: Exursit “ D.” (S’g’d) C. H. Clemmer. 
: Equitable Trust Company First-Mortgage Bonds. | 
oe, 

. Rates at which a borrower should have a 7 per cent. note ($1,000) 
| discounted in order to pay semi-annually (calculation according 
| to Price’s tables). 

| 5 years. | 6 years. | 7 years. | 8 years. | 9 years. | 10 years. 

8 per cent.._....-.--..] 959 40] 953 10| 947 20] 941 70| 936 70] 982 00 

8} per cent.. ........-.| 949 60 | 941 80; 9384 50 | 927 80{ 921 70 916 00 

8} per cent.......-.--..| 939 90 | 98060; 922 10; 914 20; 907 00 900 30 

8} per cent... 930 30 | 919 60| 909 80} 900 80| 892 50] 884 90 

| 1072 9 per cent.......| 920 90] 908 80] 897 80| 887 70| 878 40] 869 90 

| 9} per cent._.._- 902 30 | 887 60| 874 30] 86210] 85100} 840 90 

| 10 per cent.....-.. ....} 884 20 | 867 10] 851 50| 8387 40] 824 70|] 813 10 

eg 

| $1,000 bond, running 5 years, with interest at 7%, payable semi- 

annually, discounted so as to net the holder 9% on his invest- 
ment. 

: Am’t paid to borrower- ---.---.---.---.-------...---. 920 90 

{ G: Oh" Int.-Ob OW. cnctivvecunicaevcewsans ous EGU 41 44 

J : 962 34 

| Weduct coupon paid -...-.--.--.-----~..---- ---.---- 30 

1053*% 927 34 

i Ne Watt ty 9e OR O97.S4 . 25a cnn nas cnincvonnicbiienls 41 73 
by the Ww. 


= 
of 


I NO I I te ~ 
LRP CY ASR tee i ch at a oe 
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Deduct coupon paid. ...-..--..--....- 
6 mos.’ int., 9% on $934.07 


Deduct coupon paid--..-----.--------- 


wmeeeme se ee ee Se See 8 2 Se SS eee 4 es ee 


Int. 6 mos., 9% on $941.10... .. +--+. 2 ene ina 42 34 


1078 


Deduct coupon paid 
Tat. 6 mos, 9%, $48.45 
Dread GOUPON PAH... 
Tat 6 mas, OG, SAUWAS..... - 
Deduct coupon pat. ........-.......+- 
Int. 6 mos, 9%, $O6416. 2-2. ee 


Deduct coupon paid. .... ..-- ---+ ..-.-- 


~~ Seeeee 42eEe Se S&S See ee SS OE SS & ee ee 


—s ee A SS Se Ge ee ee ee a a ee ee 


“a FF = SS = = Se oe 


=—sSs eee ee SSeS SS = 


O48 4) 
42 6S 


WL AS 


— SS 


Te eee on a a 
_— 


WS AS 


_LALALAAE WEA AAD 4S OS 


mR nr = = = A. 


QO 16 


"= = 2.5982 2S =e Be eS SO 


1,007 54 


vo 


eek Gnas, OF Pen hake won risnccecincs Senn consue 43 75 


Deduct coupon paid--......-...-----.-- 
Int. 6 mos., 9%, on $981.29 
Deduct coupon paid...............-- 
Int. 6 mos., 9%, $090.44. .... ~~. wee eee 


Deduct last coupon... .........-..--.... 
Principal then due 


eee & = = = ee ee SO YO |= Ge @ 


Sse ene @2OeBe_eeees @ RSS 


=Ss-= 24@€28 @2 @ 28222 @2Seee SEES CBSO BOG 


1,016 29 
35 


990 44 
44 56 + 


1,02" 
-Nunty 
—e8 Com- 


Vat 


we sé. 


1053° \ OM. & 4low-- .-.. +--+ ---------- 10,000 00 dollars. 
by the wQal_.... eb Weciane wenn enewenneecnese $292,275 00 
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1074 Exurait “ FE.” (S’g’d) C. H. Clemmer. 


DavEnport, Iowa, June 21st, 1875. 
Messrs. Underwood & Clark, Muscatine, Iowa. 

GENTLEMEN: The package of new bonds arrived to-day, and we 
shall now proceed to get papers prepared as required, and as soon as 
completed will notify you by telegram. In meantime you should 
—e all needed preparations to get funds here so as to have no 

elay. 

The Co. requires all mortgages to be released. The holders will 
not release without the money. 

If you are to draw can you arrange with the bank to have 
1075 your drafts cashed? If received are for collection. We fear 
a hitch in business. Your Mr. Clark, being a banker, will 
see the difficulty and can no doubt suggest a remedy. 
Hastily yours, 
(Sy’a) CG BE. PUTNAM. 


Rxvrare © EP Ged) CH. Clenames. 


DAVENPORD, Towa, Heme BWA, IST. 
Messin, Cradenwood & Ohrt, Maseating, lowe, 

GENTE RWEN > Ty the pratter af the Danenport lean we dave the 
Darts Weed wp amd signed, the mrartg, arecrted, and shall Rave the 
palictes QF PASARCE FORORTOW, SO OR Mordar momming next shall 

be ready, QM OW pare, LO Comsemamate the business, 
10TE Yours traly, | 
(S’g"d) CHAS, EL PUTNAM. 


Exum “G.” (S’g'd) C,H. Clemmer. 


We, the undersigned residents of the city of Davenport, in the 
county of Scott and State of Iowa, and owners of real estate therein, 
do hereby certify that we are well acquainted with the value of real 
estate in said city, and that we have carefully examined the follow- 
ing-described real estate, to wit: Block 59 and lots Nos. 1 and 10, in 
block 41, except 23 x 60 feet in S. E. corner of said lot 1, and_ the 
west 75 x 40 feet of S. } lot 9, in said bl’k 41, and lot No. 1, in block 
57, in Le Claire’s add. to the city of Davenport, and that, in our 
opinion, the cash market value of said real estate is as follows: 


1077 Block 59, exclusive of buildings.----- $196,275 00 dollars. 
Buildings on bl’k 59 belonging to Daven- 

port .......-..-.--. -------------------~-- 18,000 00 dollars. 
Lot 1 (except 23 x 60 ft in S. E. corner), in 

bl’k 41, exclusive of buildings ~~~. .... ~~~. 12,000 00 dollars. 

Buildings on said lots 1 and 10, bI’k 41.----- 30,000 00 dollars. 
The west 75 x 40 feet of lot 9, S. 3, and all of lot 


 _ 26,000 00 dollars. 


87. \$S—145 


senteenaattinenanematiiianin nando ee 
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Lot 1, part of lot 2, block 57, exclusive of build- 


ROMER ERS AR Ts TE Te Re eee ep TaN Fe a $35,000 00 dollars. 
Buildings on lot 1, bl’k 57----------.-.---- 35,000 00 dollars. 
$70,000 00 


We further certify that said property is located in the best busi- 

ness portion of the city; that its value will be likely to ap- 

1078 preciate in value, and that, in our opinions, block block No. 

59 and lot 1 (except 23 x 60 ft. in 8. E. corner) and lot 10, in © 

block 41, as above appraised, are ample security for a loan of one 
hundred and fifty thousand (150,000) dollars. 

We further certify that we have no interest in said real estate or 


any part. 
May 18th, 1875. 


(S’e’d) JAMES THOMPSON. 
(S’o’d) F. H. GRIGGS. 
(S’e'd) H. H. ANDRESEN. 


Exuisit “1.” (S’g’d) C. H. Clemmer. 
Telegram. 


MuscaTINng, Iowa, May 18th, 1875. 
Mr. Rockwell, superentendent of loans, Equitable Trust Co., 52 

William St.: 

We have application for one hundred seventy-five thousand dol- 
lars on best Davenport city business property. Ground appraised 
by conservative appraisers at two hundred seventy thousand ; build- 

ings, ninety-three thousand. Large part of ground leased,and 
1079 improved by lessees with fine buildings. Can you take loan 


if everything is satisfactory? Answer. 
UNDERWOOD & CLARK. 


Exuisit “2.” (S’g’d) C. H. Clemmer. 
Telegram. 


; MuscaTINE, Iowa, June 4th, 1875. 
Equitable Trust Co., 52 William St.: 
Rockwell arranged to have Putnam & Rogers certify title. Shall 


we forward abstract for your approval? Answer. 
UNDERWOOD & CLARK. 


Exuisit “3.” C. H. Clemmer. 


MuscaTINE, Iowa, June 8th, 1875. 


Henry R. Bond, sec. Equitable Trust Company. | ps 
Dear Sir: Your favor of the 2d inst. relative to ours ‘ap- 

1080 pointment as agents was duly received, as was also Mapers 
expressed the same day. Your favors of the 2d & 3d inst.: 

in relation to the Davenport loan are also at hand. We,’ expected 
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to have the abstract forwarded Friday, but the amount of work on 
the title prevented completion of the abstract. It will go forward 
as soon as completed. The abstract is made by Mr. C. M. Water- 
man, an attorney whose specialty is the examination of titles, and 
this abstract will be verified and certified by Messrs. Putnam & 
Rogers, as was arranged by Mr. Rockwell. We will attend care- 
fully to the details of closing the loan, and will see that your in- 
structions in regard to the same are fully carried out. 


Yours truly, UNDERWOOD & CLARK. 


1081 EXHIBIT “4.” | C. H. Clemmer. 


MuscaTINE, Iowa, 15th June, 1875. 


Dear Sir: We have your favor of the 12th inst. and note carefully 
its contents. 

We are satisfied that the completion of this loan by or through us 
would not strengthen or impair our claim upon Mr. Davenpost for 
commission upon the loan, yet we are disposed to regard your wishes 
in the premises, and have therefore telegraphed you this morning. 
We will make our charge as suggested, if Mr. Putnam will pay Mr. 
Waterman such. 


1082 Exuisit “5.” C. H. Clemmer. 


MuscaTINE, 15th June, 1875. 


DEAR Sir: Since writing you this morning, and after notifying 
Mr. Putnam, according to your request, of our substantial compli- 
ance with your request, we have a telegram from him, a copy of 
which we enclose. We also copy a part of his letter of June 6th: 

“The vigor with which it was followed up and the valuable aid 
in the matter of appraisements we appreciate. The security offered 
for the loan was satisfactory to yourselves and Mr. Rockwell, and 
you both, I presume, recommended its acceptance. The latter 
assured me I could rely upon it. As you are aware, however, the 

company ignored your recommendation and finally rejected 
1083 it. I brought other influences to bear, succeeded in getting 

application reinstated, submitted an alternative proposition, 
and finally the company rejected the original application and ac- 
cepted the alternative. This is quite satisfactory to us, but did we 
get the loan through you? The question is a fair one and the 
answer plain. | 

“T respectfully submit that this statement of facts furnishes a fair 
basis for a division of commission, say in this way: Pay Mr. Water- 
man what you have agreed upon and divide the balance equally.” 

This is, in substance, Mr. Putnam’s claim for abatement of com- 
mission. We say that if we are entitled to anything we are entitled 

to what Mr. Putnam agreed to pay. 
1084 After receiving one other letter from him the writer tele- 
= graphed that he would be in Davenport that evening to see 
im. 

The writer went up expressly to settle the difference between us 

and came home without seeing him. 


sm * 
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We make the point that Mr. Davenport shall pay Mr. Water- 
man because Mr. Putnam had agreed that he would: pay him, and 
we assumed that on condition that we were to have 5 % commis- 
sion. If that is cut down Mr. Davenport must pay him, as we did 
not bring him in at all, nor agree to pay him only to relieve Mr. 
Putnam. We have endeavored to do justly by you and by Mr. Put- 

nam, and we hope that they will come to our view of the 
1085 matter, and that the loan can be speedily closed. 
Very respectfully, yours, | 
UNDERWOOD & CLARK, 
P-r UNDERWOOD. 


John Rockwell, Esq., Equitable Trust Co., New York. 


Exuisit (“6”). C. H. Clemmer. 


MuscaTINE, Ia, June 28th, 1875. 


- Jonathan Edwards, Esq., pres’t, 52 William St., New York. 


Dear Sir: We have this day forwarded to you by express, thro’ 
Davenport Nat. B’k, 89 bonds of Geo. L. & Geo. A. Davenport, Nos. 
5017 to 5105, dated May 1, 1875, and have drawn on you in favor 
of Davenport Nat’n’l B’k as per following account: 


Par value of bonds May 1, 1880 ------_---.----.----- $89,000 

Less discount May 1, 1875, to $7,039.90 .....-. .-_- -_-- 81,960 10 

Interest May 1, ’75, to June 28, ’75 -_-_---.-----. ---- 1,171 50 
NE Be I ihecin oc wc odie <pnmcekh onteain $83,131 70 

1086 On this security we have insurance duly assigned to you 
as follows: 


; amount as per schedule hereto 


Company, ——; expiration, 
attached, $40,000. 

A mortgage to Jonathan Edwards, trustee, securing this loan was 
filed with the recorder of Scott county on the 28th of June, 1875. 


Yours respectfully, 
UNDERWOOD & CLARK. 


Exuyisit “7.” C. H. Clemmer. 


Half-Rate Telegram. 
7 New York, May 19th, 1875. 
To Underwood & Clark: : 


Davenport application larger than we like. Supervisor expects 
to visit lowa this month. 


H. R. BOND, Sec’y. 


_*' ow 
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1087 Exuisit “8.” C. H. Clemmer. 


EquiTAaBLE Trust Company, 52 WILLIAM Sr., 
New York, May 19th, 1875. 


Messrs. Underwood & Clark, Muscatine, Iowa. 
GENTLEMEN: Your telegram respecting application of $175,000 on 
Davenport property is received. : 
-Mr. Rockwell, our supervisor, left for the West. yesterday, and it 
is probable that he will visit Iowa during the next fortnight, and if 
so may consult with you respecting the application you refer to. 
It is larger than we like to accept, but if it should be in all re- 
spects first class and should have the approval of Mr. Rockwell it is 


quite possible that it might receive consideration. 
Very truly yours, HENRY R. BOND, Sec'y. 


1088 P.S.—Have telegraphed Davenport application larger than 
we like. Supervisor visits Iowa this month. 


Exuisit “9.” C. H. Clemmer. 


DAvENpoRT, Iowa, May 19, 18785. 


F. L. Underwood, Esq., Muscatine. | 
Dear Sir: Your despatch reached meat 11 p.m. I prepared 
plat and procured map and gave them to Clark this morning. He 
told me to write you the condition of Geo. L. Davenport’s affairs. 
This loan will pay off his entire indebtedness. He will owe noth- 
ing exceptam’t borrowed. He will have beside this, unincumbered, 
his homestead, worth $40,000; Western land, $25,000; an 

1089 interest in two. coal mines, value unknown, one near Hamp- 
ton, Ill., and the other near Oskaloosa; several lots in this 

city, worth at least $8,000, and 84 shares of Davenport Nat’n’! Bank, 
worth $16,000 easily, besides stock in the C.,R. I.& P. RK. R., of 
which he is a director. I wish I could converse for a few moments 
with the men who think him a bankrupt. I believe that I could 
satisfy them on that score. I hope the loan can be effected. Please 


advise me as soon as you learn the prospect. 
Yours resp., C. M. WATERMAN. 


1090 Exuarsit “10.” C. H. Clemmer. 


DAVENPORT, May 26th, 1875. 


Mess. Underwood & Clark, Muscatine, Iowa. 

GENTLEMEN: I have just heard by telegram from Tama Co. They 
want the $4,000 loan. I will make a mortgage and send it, and as 
soon as the papers arrive I will send them to you. Marquand, from 
New York, of the Mercantile Loan & Trust Co., has been here, and, 
I understand, says that he would have taken the Davenport loan at 
less than 9%. How isthat? I am inclined to believe that he is a 


little late. 
Yours hastily, 3 C. M. WATERMAN. 


oh ene + eee 
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1091 Exursit “11.” C. H. Clemmer. 


Half-Rate Telegram. 


New York, 29th May, 1875. 
To Underwood & Clark : 


To- late to act on Davenport. Monday holiday. Decide Tuesday. 


Prospect favorable. 
HENRY R. BOND, Sec’t’y. 


oxurarr “12.” C. H. Clemmer. 
Hati-Rate Telegram. 
New York, June 1, 1875. 


To Underwood & Clark : 


Davenport application not yet approved. Appraisals of Brady 
street land not confirmed by company’s correspondents. 
. R. BOND, See’y. 


1092 Exuisit “138.” C. H. Clemmer. 


DAvENPORT, [uwa, June 1st, 1875. 
Mess. Underwood & Clark. 


GENTLEMEN: I have, or, rather, can get, two applications from 
Jones Co. at 4% com., one for $2,000 on farming land, and the other 
for $3,000 on grist mill and water power at Annamossa that const 
$25,000. If you care to take them and can allow me anything I 
will get papers ready at once. I showed a letter to Mr. Underwood 
when he was here from the party who sends the application. He 
gets 5% and wants 1% as his pay; am at work at Dacesmmedt ab- 
stract yet. It is a lengthy job; will finish it soon, though, and 
send at once. 

Yours respect., C. M. WATERMAN. 


1093 Exuisit “14.” C. H. Clemmer. 


Davenport, Iowa, June 1st, 1875. 
F. L. Underwood, Esq., Muscatine. 


DrEAR Sir: I sent you the letter from party who gave me the ap- 
plication from Tama Co. His name is Goodrich, of firm of Struble 
& Goodrich, of Toledo. I thought I had made it plain when I sent 
abstracts. You will have to get another appraisement made, as he 
did not send me any. Tell Clark not to bate one cent of his com. 
in the Davenport loan. I think the release from McManus’ est. can 
be obtained if Geo. L. will pay them something of a bonus. A 
blank release was sent to the heirs at St. Louis some days ago for 

signature. I am afraid that Putnam has not prepared mat- 
1094 ters as he should have done. 
7 Yours resp., C.M. WATERMAN. 


L. 
ioc 


» 
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: | I. 124. What did you go for, and what did you and Waterman do 
| when you got there? 
A. 124. I simply accompanied Mr. Waterman. I think he wished 
f- to get some information from the record as to the taxes on the Daven- 
r port property. 
I. 125. Did you see J. M. Davies there? 
A. 125. I do not recollect having seen Davies there. | 
I. 126. Was there anything said at that time by you or Water- 
man about the matter of Geo. A.’s guardianship or any searching of 
the records for light on the subject ? 
, A. 126, I do not recollect anything having been said about the 
guardianship of Geo, A. Davenport and there was no reference to 
the records about such guardianship. We went to the treas- 
, 1086 urer’s office, and | think that Mr. Woterenen looked at the 
| | records and made some inquiries as to taxes in the treasurer's 
: 
; 
i 
7 


oftice. I do net think that we were at the court-house more than 
15 minutes. I have no recollection whatever that either of us went 
into the clerk’s office. 


Redirect examination: 


I. 1. I understood you to say that the bonds and coupons which 
were signed by the 2 Davenports were sent to. Mr. Putnam from 
your office in Muscatine prepared for signature. Have you refreshed 
your recollection upon this point, and do you desire to make any 

ns correction? If so, do so. 


i 1037 A. 1. Istated in answer 61, cross, thatthe bonds were prepared 
and sent to Mr. Putnam. At the time I sostated I was under 
. the impression that the bonds were so prepared and sent from our 


office in Muscatine. The facts, as I now remember them, are that 
ee we prepared one set of bonds and that a good many of them were 
injured and defaced so that they could not be used. We then tele- 
graphed to the Equitable Trust Company to send a new set of bonds 
; to Davenport, which, I think, was done, and I think that the bonds 

which were actually used were prepared for signature in Mr. Put- 
nam’s office or under his direction. 


(S’g’d) W. A. CLARK. 


Subscribed and sworn to before me this 17th day of March, A. D. 
1881 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
1038 Notary Public in and for Scott County, Iowa. 


Adjourned till 10 a. m., March 31, 1881. 
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1039 In the Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT ef al. 


Marcu 31, 1881—11 a. m. 


Examination proceeded. 
All parties present. 


W. A. CLARK recalled: 


The testimony of the witness having been closed on the direct and 
cross-examination, defendant objects to any further examination of 
the witness on the part of the plaintiff. 


Int. 1. You state that Mr. Rockwell, the supervisor of loans 

1040 of the Equitable Trust Company, when he was here in Daven- 

port, in May, 1875, appointed your firm the agents of the 

Equitable Trust Company. Will you state what he said when he 

made this appointment in relation to your powersand duties? This 
question I overlooked when you were on the stand before. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, and as hearsay, referring to a conversation between 2 parties 
employed by the plaintiff in the negotiation of this loan.) 


A. 1. He told us that we might go ahead and take applications for 
loans for his company; that we might operate anywhere in the State 
of Iowa. He gave us printed instructions as to the character 
1041 of the loans which the company desired and the terms on 
which they would receive applications. We were to forward 
all applications for loans to the company at their office in New York 
for their action. If accepted by the company we were then to see 
that proper abstracts of title were submitted. If the titles were also 
approved by the company we would then be instructed to close loans 
and draw upon the company for the proceeds. Mr. Rockwell in- 
formed us that further instructions and blanks would be sent us by 
the company. 
I. 2. What, if anything, did he say in relation to the Daven- 
port loan? If he gave you any instructions in relation to that, state 
what they were. 


(Same objections as to int. 1.) 


1042 A. 2. He told us that we would be expected to see that the 
requirements of the company were carried out, making par- 
ticular reference to the matter of insurance. 
I. 3. What other requirements, if any, did he mention ? 


(Same objections as to int. 1.) 


A. 3. He explained to some extent the manner in which the draft 
would be authorized by the company, and explained to us the form 
of account which we would be expected to make. 

I. 4. Was your partuer, Mr. Underwood, with you in Davenport 
at this time? 


(Same objections as to int. 1.) 
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Exurisit “15.” C. H. Clemmer. 


EQUITABLE TRUST CoMPANY, 52 WILLIAM ST., 
NEW YorRK, June 2d, 1875. 


Messrs. Underwood & Clark, Muscatine, Iowa. 


GENTLEMEN: At a meeting of the executive committee of the 
Equitable Trust Company, held on the Ist inst., you were appointed 
agents to forward applications for mortgage loans to the company 
from Muscatine and vincinity. Wesend you by express this day a 
full set of papers, memoranda of which please find herewith. When 
you have occasion to close any loan you will please remind us to 

forward you blank bonds. Our bonds are all dated on the Ist 
1095 of May and the 1st November. 

After deducting discount, interest is added on loans closed 
between the lst of May and the Ist of August and between November 
1st and February Ist. Interest, on the other hand, is deducted on 
loans closed between August 1st and November 1st and between 
February 1st and May Ist. 

We enclose herewith two statements of account showing how 
the proceeds of a loan of $5,000 at 10% are calculated when such 
loan is closed, with interest added, say, on June Ist, or with interest 
deducted, say, on August 20th. 


Very truly yours, HENRY R. BOND, Sec’y. 
1096 Exuipit “16.” C. H. Clemmer. 
16 JUNE. 
DrEaAR—: We rec’d your favor of the 12th inst. and note carefully 


its contents. We ought to have written you last week about the 
subject of commission on this loan and intended doing so, but Mr. 
Clark was called away and Mr. Underwood was exceedingly busy. 
In the conversation about commission Mr. Clark told him that we 
might be compelled to divide our commission, as we knew where we 
could get it on that basis, but that was not the consideration on 
which the agreement was made. It was that we were known as 
successful in such matters and that we were to undertake all expend- 
itures. Mr. Putnam did not demur to the amount of commissions 

charged afterwards when the writer saw him, the day that 
1097 you werein Davenport, but made a s-perate and newagreement 

to pay us,asagreed toby him. It was not until the success of 
the loan was assured that he began to find any fault, and he then 
took the absurd position that we had earned nothing, and sought to 
compromise with usin that way. We would entertain no such propo- 
sition. There has been no time that we would not have madea 
favorable settlement of the matter. Mr. Putnam — we never could 
and never would — that we have not earned our commission, for 
we consider that Mr. Davenport owes us and owes us 5 % of 

amount of money he gets from you. He agreed to pay us 
1098 not as your agents, or that of any one loaning money, but as 
hisagent. Wehaveacted and haveearned our pay. Wemake 
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a compromise at your request and solely on that account, and had 
we been acting for you or authorized so to do, or had any assurance 
even thatif we offered good loans you would have — them, we should 
not have thought of charging a commission of more than 2} % 
on this loan, and should have thought that good pay; but we were 
not acting for you. Mr. Davenport was in great haste for the loan, 
his creditors pressing him,so that we were compelled to act quickly, 
used the wires freely at an expense to us of $100, and Mr. Clark 

went East to hasten negotiations, and we have been at con- 
1099 siderable expense, which Mr. Davenport was under no obli- 

gation to repay unless we got him the money. Our services 
under Mr. Davenport’s circumstances were peculiarly valuable, as 
there would have been numberless suits brought against — but for 
our prompt and efficient action. 

And we must say in frankness to you there are many things con- 
nected — Mr. Putnam since this loan has been going on that have 
not favorable impressed us with his business judgment —. Our 
terms as made in — this morning are made as an —, and we shall 
sue Mr. Davenport for full amount of commission as originally 


“agreed upon, if it is not accepted. 


We should like to close the loan for you, and will do so, 
1100 paying full amount over to Mr. D. if you so instruct us, and 
look to him for our commission. 


Very resp’y yours, UNDERWOOD & CLARK. 
John Rockwell, Esq., supervisor Equitable Trust Co., New York. 


P. S.—The writer neglected to say that having seen two or three 
letters from Mr. Putnam in regard to an abatement of our commis- 
sion he went to Davenport expressly to see Mr. Putnam « satisfac- 
torily arrange the difference between us, notifying Mr. P. by tel- 
egraph early in the day that he would be there, and Mr. P. failed to 
see him and paid no attention to the matter. We have faithfully 
and fully performed — with Mr. Davenport, and we certainly ought 

to expect civil treatment from himand Mr. Putnam and some 
1101 sort of fullfillment from them. 
We trust that you will appreciate our —. 


Exuipit “17.” C. H. Clemmer. 


EQuITABLE TRusT Company, 52 WILLIAM St., 
NEw YorK, June 2, 1875. 


Messrs. Underwood & Clark, Muscatine, Iowa. 

GENTLEMEN: Your telegram in regard to appraisals of Davenport 
property is received. 

This application, being for a large amount, received the very 
careful examination of our executive committee. 

A subcommittee of three gentlemen was appointed to ascertain 
values of property in the city of Davenport, as the company itself 
had no appraisers selected in that city. 
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These gentlemen communicated freely by the wires with 

1102 parties with whom they were acquainted, who were supposed 

to be familiar with the values of proverty in Davenport, and 

the highest estimate of value on that street, between Second and 
Third streets, that was elicited was $200 per front: foot. 

The appraisals forwarded with the application were $300 per front 
foot in the same location. This discrepancy was so very wide that 
it was impossible for the subcommittee to recommend the accept- 
ance of the loan. 

Mr. Rockwell’s letters to us were very favorable to this negotiation 
and we have great confidence in his judgment; still certain gentle- 
men connected with the company felt that they could verify the 

figures presented by communication with their friends who 
1103 were familiar with property in “Davenport. The result has 
not been what we anticipated, for when we communicated 
with you last Saturday we thought there was every probability that 
the loan would be accepted, as it would have been if appraisals had 


been confirmed. | 
Very truly yours, HENRY R. BOND, Sec’y. 


Exuipsit “18.” C. H. Clemmer. 


Hlalf-Rate Telegram. 
New York, June 2d, 1875. 
To Underwood € Clark : 
Committee decline to loan over one hundred thousand — in that 
property on security offered. Information obtained here does not 


confirm appraisal. 
EQUITABLE TRUST CO. 


1104 Exurpit “19.” C. H. Clemmer. 
Telegram repeated from Muscatine; received at Davenport, Ia., 
June 3, 1875, 3.50 p. m. 


To W. A. Clark: 
Have accepted Tutnam’s proposition for ninety-five thousand on 


south half of block fifty-nine and property in block forty-one. 
HENRY R. BOND, Sec’t’y. 


Exuisit “20.” C. H. Clemmer. 


Half-Rate Telegram. 


New York, 3 June, 1875. 
To Underwood & Clark: 
Unless Rockwell made other arrangements, would like to have 


Judge Grant certify Davenport titles. 
HENRY R. BOND, Sec’y. 


39—145 


ie, eR Jat 
De es YT 


cee ne 
Fees aboot 


BD yy creo ee ” 


306 HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 


1105 Exarnsit “21.” C. H. Clemmer. 


EQUITABLE Trust Company, 52 WILLIAM ST., 
New York, June 13, 1875. 


Messrs. Underwood «& Clark, Muscatine, Iowa. 

Dear Strs: The application of Geo. L. & Geo. A. Davenport ts 
approved for $95,000 at 9 % per cent., upon condition of perfect title 
and such other terms respecting management of property securing 
loan by Mr. Chas. E. Patnam as Mr. Rockwell indicated while in 
the city of Davenport. Abstract and certificate of title have not 


been received. ; ; ne 
Yours very truly, HENRY R. BOND, Sect’y. 


1106 Exurnir “ 22.” C. H. Clemmer. 


SQUITABLE Trust COMPANY, 
52 WinnraAmM Street, New York, June 3, 1875. 


Messrs. Underwood & Clark, Muscatine, Towa. 

GENTLEMEN: We to-day received a telegram from Mr, Putnam as 
follows: 

“Your information obtained by Maxwell through Grant, a mis- 
take, Ile promises to correct it by telegram to you. Appraisement 
is a fair one and can be sustained; must have full amount on 
security offered or $95,000 on south half block 59 and property in 
block 41. Unless you accept one or the other of these propositions 
please return the papers to me. Answer.” 

We also received a dispatch from Judge Grant on the sub- 

1107 ject of the Davenport security. Our sub-committee on re- 

ceipt of these telegrams again reviewed the application and 

decided to accept the proposition for $95,000 on the terms named, 

and we have wired both Messrs. Putnam and _ yourselves this after- 

noon that the proposition for $95,000 on the south half of block 59 
and property in block 41 was accepted. 

Mr. Rockwell advises us that you will superintend the closing of 
the Davenport loan if accepted, and that he has given you full in- 
structions respecting the details of the matter. 

We wrote you yesterday advising of your appointment as agents 
of the company, and also giving written instructions respecting the 

closing of loans, and we also forwarded you by express a full 
1108 set of blanks and papers relating to the business of the com- 
pany. We shall to-morrow forward you 100 blank bonds. 

We should be glad to have Judge Grant certify to the titles, unless 
Mr. Rockwell has made selection of some other attorney for that 
purpose. 

We are glad that this negotiation has not failed. Our embarrass- 
ment relating to it was the result of the wide discrepancy in esti- 
mating value of property on Brady street, but we are well satisfied 
that we have an security for the loan as accepted, and we prefer 


this amount to the larger sum applied for. 
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When Mr. Rockwell was in Davenport he arranged with Mr. Put- 
nam that if this loan was accepted “his power of attorney should be 
attached to the mortgage and made a part of it,” thereby 
1109 clearly designating how the income of the property is to be 
applied, how interest: is to be paid, and how the proceeds from 
insurance are to be expended. We presume that this means that 
the income of the property is to be applied irrevocably to the pay- 
ment of our interest, as well as the taxes and assessments of the 
property. We desire that our counsel shall see that this arrange- 
ment is properly and legally carried out. 
Very truly yours, HENRY R. BOND, Sec’y. 


Telegram. 
New York, 4 June, 1875. 
To Underwood & Clark: 
lorward abstracts with counsel certificate title. Blank deeds and 


papers sent vou Wednesday; bonds expressed to-day. | 
HENRY R. BOND, See’y. 


1110 Exurarr “ 23." C. H. Clemmer. 
(Postal Card.) 


Postmarked June 9th, 1875. 

Directed to Underwood & Clark. 

Mr. Rogers went East with Davenport abstracts on Monday eve; 
think it will go through all right. Did you do anything with the 
application from Tama Co.? Have heard of a good field in the 
southern part of the State; money wanted badly and ¢om’s good. 


Yours resp., C. M. WATERMAN. 


Exuipbit “24.” C. H. Clemmer. 


EQuITABLE Trust CoMPANY, 
52 WILLtAM STREET, NEw York, June 10th, 1875. 
Messrs. Underwood & Clark, Muscatine, Iowa. 
GENTLEMEN: We have yours of the 7th inst., and note what you 
say respecting the Davenport title papers. We presume these 
1111 papers will come to hand in a few days, and when received 
we will immediately place them in the hands of our counsel 
for examination, and we trust they may be able to give their prompt 


approval of the title. | 
Very truly yours, HENRY R. BOND, Sec’y. 


P. S.—Mr. Rogers has, since writing the above, called at this office 
and handed us the Davenport abstracts and certificate of title. These 
papers have already been referred to counsel, and we expect their 
report to-morrow. 
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1112 Exuipit “25.” (C. H. Clemmer. 


EauITABLE Trust Company, 52 WILLIAM ST., 
New York, June 11th, 1875. 


Messrs. Underwood & Clark, Muscatine, Iowa. 

Dear Sirs: As to the application of Geo. L. & Geo. A. Daven- 
port, approved for $95,000 at 9 per cent., upon condition of perfect 
title and as previously advised, two abstracts and certificates of title 
have been received and referred to counsel, who make the following 
endorsements: “ Approved as to property covered by abstract No. 1, 
liens noted to be removed and taxes paid. Approved as to property 
covered by No.2; liens noted on certificate; also Judgment noted on 

abstract to be removed, taxes paid; deed of trust to Sargent 
1118 to be satisfied of record and evidence to be furnished that 
Barber and Watts were single men when they made the 
deeds ascribed to them. When conditions of counsel have been 
filled you can close the loan and draw for proceeds. Twoabstraets of 
Davenport’s are returned to Mr. Rogers, of Putnam & Rogers, for 


‘completion. 


Yours very truly, HENRY R. BOND, See’y. 


Exurart * 26" C,H, Clemmer, 


— Equrrance Trust Company, 
O2 WILLIAM Street, New York, Jere 12th, 1875, 


Messrs. Underwood & Clark, Muscatine, Iowa. 
GENTLEMEN: Mr. Rogers, of Putnam & Rogers, of Daven- 
1114 port, is here and has been negotiating with us for a day or 
two about the closing of the Davenport loan. We believe we 
have arrived ata full understanding of every point, so far as directly 
concerns ourselves, but he has called our attention to the matter of 
the commission proposed to be charged by yourselves. He has read 
us a letter from Mr. Putnam to himself, in which Mr. Putnam states 
that the original negotiation with yourselves included a 5% com- 
mission and that you stated that you were obliged to make the 
charges so high because you expected to obtain the loan from some 
source where you would have to divide that commission with some 
other party. As it has resulted, the loan is likely to be made 
1115 with this company, where you will not be called upon for 
any division at all, and, in view of that, it seems to us only 
proper that you should content yourselves with the commission of 
23%, which was all that you at first expected to realize. 

This company is by no means indifferent to the charges which are 
made to its borrowers. We consider that their interests and our own 
are identical, and if we at any time discover that an agent seeks to 
take advantage of his connection with us to extort an unreasonable 
commission that is of itself sufficient cause for us to immediately ter- 
minate our connection with himself. 

We desire to apply this principle to yourselves in this transaction, 


all ~~ * 
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and would say that if you are willing to close this loan and charge 
but 24% we will pursue the negotiation through yourselves. 
1116 If you decline to do it upon these terms we shall feel at 
liberty to make any other arrangement satisfactory to our- 
sel ves. 
Please reply to us by telegrapk, giving your answer to this propo- 
sition, and also immediately notify Messrs. Putnam and Rogers of 
what course you will pursue. 


Very truly yours, JOHN ROCKWELL, Supervisor. 


Exuipsit “26.” C. H. Clemmer. 


EQUITABLE TRUST CoMPANY, 
52 WILLIAM STREET, NEw YorK, June 16th, 1875. 


Messrs. Underwood & Clark, Muscatine. 
GENTLEMEN: We have your telegram of the 15th inst. It does not 
read very intel-igibly, but from it we draw the conclusion 
1117 that you had agreed to pay Mr. Waterman the expense of 
preparing abstracts, and if Messrs. Putnam & Rogers would 
undertake the compensation of Waterman you would have no fur- 
ther charge to make in this loan beyond your commission of 2$%. 

Since receiving that telegram we have seen one from Mr. Putnam, 
in whieh he states that he has already paid Waterman $150 for ab- 
stracts and considers that that is enough, ImPfthis is the case there is 
ho question to arise as between yourselves and ourselves, You may 
still have to satisfy Messrs. Putnam & Rogers with regard to the 
question of expenses. We understand that you accept our modifi- 
cation of your charge for commissions so that it is not to exceed the 

~ %. 
1118 The loan as finally accepted by this company was for $95,000, 

the security being lots 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17,18, 
& 33, in block 59, according to the plat of the same, which accom- 
panies the application—that is, the S. 3 block 59; also lot 10 and 
part of lot 1 and part of lot 9,in block 41, as shown by the plat 
accompanying the application, together with buildings which 
stands upon a part of lot 9, which has been leased by Davenport. 

The certificates of title has been returned from our counsel and 
marked as follows: “ Approved as to property covered by abstract 

No.1. Liens noted to be removed and taxes paid. Approved 
1119 as to property covered by No. 2. Liens noted on certificate ; 

also judgment noted on abstract to be removed ; taxes paid. 
Deed of trust to Sargent to be satisfied of record, and evidence to be 
furnished that Barber & Watts were single men when they made the 
deeds ascribed to them.” 

We understand from Mr. Rogers that it will be impracticable for 
the present to obtain Sargent’s release of the deed of trust as re- 
quired above, and it is understood that the proceeds of six of our 
one-thousand-dollar bonds are to be retained out of the $95,000 
until that release is procured. 

Having in view the foregoing requirements of our attorneys and 
these instructions as to the $6,000, you will be at liberty to complete 
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this loan and draw upon us for the proceeds. The bonds for 
1120 this purpose are already in your possession. 


Very truly yours, 
JOHN ROCKWELL, 
Supervisor, W. D. 


Exuipsit “ 27.” C. H. Clemmer. 


EQUITABLE TrRusT COMPANY, 
52 WiLi1AM Street, New York, June 17th, 1875. 


Messrs. Underwood & Clark, care Putnam & Rogers, Davenport, 

Jowa. 

GENTLEMEN: We have yours telegram of the 16th inst. reporting 
that you had spoiled nine bonds and your telegram of the 17th inst. 
requesting us to send 95 bonds to Mr. Putnam at your expense. 

Mr. Putnam also telegraphs us that a mistake has been made in 

filling up the bonds, and he has also telegraphed to Mr. 
1121 Rogers to the same effect, and putting all this information to- 

gether we conclude that you have spoiled the entire lot of 
bonds and need 95 new ones. 

We accordingly send by express this afternoon 95 bonds to Chas. 
EK. Putnam, of Davenport, and we telegraph you at Muscatine that 
the bonds have been sent to Davenport, together with a letter for 
yourselves. If it is a fact that these 100 bonds have been spoiled it 
would seem to have been the result of some carelessness, which we 
can hardly overlook. We naturally expect that occasionally a bond 
will be spoiled by our agents, and we usually make no comment 
upon it, but this seems to be a case which calls for more than an 

ordinary notice, and we must charge you the cost of these 100 
1122 bonds to us, namely, $25. Their cost to us is 25c. apiece. We 
will thank you to account to us for that amount. 

With this supply of bonds on hand there would seem to be no 
reason why this loan should not now be promptly closed. 

We send in the package of bonds as a sample one which has been 
correctly filled, with the exception of a slight error in the foot-note. 
With this before vou or Mr. Putnam there would seem to be no 


excuse for any further errors. 
Very truly yours, JOHN ROCKWELL, Supervisor. 


1123 Exuipsit “28.” C. H. Clemmer. 


DAVENPORT, Iowa, June 17th, 1875. 


Messrs. Underwood & Clark, Muscatine. 

GENTLEMEN: Yours of the 14th received. I returned to Daven- 
port this a. m. after an absence of several days. I think Sickles, 
Preston & Adams’ property good security for $10,000. They are 
good men, too. The defects mentioned in the Dart abstract can, I 


think, all be speedily rectified. | 
Yours resp., C. M. WATERMAN. 
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Exuisit “29.” C. H. Clemmer. 


Telegram. 


NEw YorK, June 17th, 1875. 
To Underwood & Clark: 
Bonds five thousand and seventeen, eighteen, nineteen, twenty, 
and twenty-one sent you to-day. Use these and those you 


1124 have, and specify all the numbers in the trust deed. 
JOHN ROCKWELL, Supervisor. 


Exurpit “ 30.” C. H. Clemmer. 


New York, 17th June, 1875. 
To Underwood & Clark: 
Ninety-five bonds sent Putnam; also letter for yourselves, to his 


care. 
JOHN ROCKWELL, Supervisor. 


Exuipsit “31.” C. H. Clemmer. 


EQUITABLE TRUST COMPANY, 
52 WILLIAM STREET, NEw YorK, June 18th, 1875. 


Mess. Underwood & Clark, Muscatine. 
GENTLEMEN: We have your two favors of the 15th inst., one en- 
closing a telegram from Mr. Putnam. 
1125 We think we fully understand your position concerning 
your commissions and have no fault to find. Our only 
anxiety in such matters is to see that our borrowers are not charged 
excessive rates and that no persons seek to take advantage of their 
connection with this company as agents to abuse the same. We 
have not placed implicit faith in all the statements that have 
been made to us concerning this matter coming from Davenport. 
Neither have we undertaken to interest ourselves in all the ques- 
tions arising between yourselves and Putnam & Rogers. 
We trust there will be no more questions whatever, and that the 
loan will be closed without the slightest misunderstanding upon 
either part. 


1126 Very truly yours, JOHN ROCKWELL, Supervisor. 


Exuisit “32.” C. H. Clemmer. 


EQUITABLE TRUST COMPANY, 
52 WILLIAM STREET, New York, July 2nd, 1875. 
Messrs. Underwood & Clark, Muscatine, Iowa. 

GENTLEMEN: We have yours of the 28th ult. informing us that 
you had closed the Davenport loan and had drawn on us for the 
proceeds of 89 bonds. Your draft has been received and _ paid. 
The arrangement with Mr. Putnam for retaining the other six bonds 
is entirely correct. It is understood that the proceeds of those bonds 
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shall not be called for until Mr. Davenport can furnish us a 
1127 release of the $6,000 mortgage, which does not appear on the 
record to be discharged. 

He will will be entitled to the proceeds of those bonds upon fur- 
nishing a satisfactory release, and will doubtless notify you when he 
wishes you to make another draft. 

We notice your statement that you have incurred $95 expense, 
as you say, for cost of draft, express charges, &c., and that you wish 
us to credit you with the same. If you will send us the items of 
that account we will examine it and see whether it or any part of 
it is properly chargeable to us. 


Very truly yours, JOHN ROCKWELL, Supervisor. 


1128 Exuipit “33.” C. H. Clemmer. 


| EQuITABLE TRusT CoMPANY, 
52 WitntAM Staret, New York, 13th July, 1875. 


Messrs. Underwood & Clark, Muscatine, Iowa. 

Deak Sirs: Referring to our letter of the 10th inst., we herewith 
return the account of the Davenport National Bank, together with 
our statement of the same account as we think it should be. We 
notice they date their account the 28th June & charge 4 days’ in- 
terest on $83,171.70. Your draft was presented to us and paid on 
the 1st July, which will make 3 days’ interest instead of 4 from the 

28th June. Wenotice they charge $1.50 for a telegram, which 
1129 we presume was the telegram from this city notifying them 

that the draft had been paid & that the money was at their 
credit. There seems to be no reason why thev should charge more 
than 3 days’ interest. There is also a slight mistake in the amount 
of the draft, which should be $83,131.70 instead of $83.171.70. 

We are prepared to give you credit for $70.82, as per our account 
enclosed, less our charge, $25, for bonds spoiled, of which we ad- 
vised you. 

Very truly yours, JOHN. ROCKWELL, Supervisor. 


1130 Uwnirep STAtTEs oF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I cause | 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 16th, 17th, and 31st days of March, A. D. 1881, 
W. A. Clark, who was then by me duly sworn and examined and 
his examination reduced to writing by me, and after being by me 

read over to said witness was signed by said witness in the 


1131 presence of the respective counsel for the complainant and | 


defendant. 

That said examination took place in the presence of and was 
conducted by Brannan & Jayne, solicitors for complainant, and 
Geo. EK. Hubbell and Martin, Murphy & Lynch, solicitors for the 
defendant. 
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Witness my hand and seal notarial this 31st day of March, A. D. 
1881. 
[SEAL] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


= 1132 Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT éé al. 


APRIL 6, 1881—2 p. m. 

Proceedings continued. 

All parties present. 

It is conceded by counsel that the annexed is a true copy of the 
revocation of the power of attorney by Geo. L. Davenport and George 
A. Davenport, and is offered in evidence by the plaintiff and marked 
Exhibit “ A.” 

(S’g’d) C. H. CLEMMER, 
Commassioner. 


1133 It is conceded by counsel on both sides that on the 28th 

day of June, 1875, there was paid to Davison & Lane the fol- 
lowing sums in satisfaction of the mortgages held by Fannie Hilton 
and John Littig on parts of the south halfof block 59, city of Daven- 
port, Iowa, to wit: 


- On the Fannie Hilton mortgage ._...----------.------ $1,320 00 
On the John Littig mortgage ---_--~--.-------------- 2,970 00 
STITT sirius iilenicatinaite sive sin iii: Siahcilabegiitanaacealali $4,290 00 
(S’g’d) C. H. CLEMMER, 
; Commissioner. 


It is conceded that the following leases on parts of the north half 
of block 59, city of Davenport and State of Iowa, were executed by 
Geo. A. Davenport and witnessed by Geo. L. Davenport: 

Lease to Hiram Price for 15 years, from October 1, 1866, to Octo- 

ber 1, 1881, at three hundred dollars per year, payable 
1134 semi-annually. 
To Darius Wasburn and Walter Hender, from October 1, 
1866, to October 1, 1881, 15 years, at $250 per year, payable semi-an- 
nually. 

To nes Hills, from October 1, 1866, to October 1, 1881, 15 years, 
at $250 per year, payable semi-annually. 

To E. S. Ballord, from October 1, 1866, to October 1, 1881, 15 years, 
at $250 per year, payable semi-annually. 

To. W.S. Cameron, January 1, 1872, to January 1, 1882, 10 years, 
at $200 per year, payable semi-annually. 

To Theodore F. Eldridge, from January 1, 1872, to January 1, 
1882, 10 years, at $400 per year, payable semi-annually. 

Also lease to Davenport National Bank for 15 years, which has 
expired, 

0—145 


ol4 HENRY R. BOND, TRUSTEE, VS, SARAH G, DAVENPORT. 


Also the following leases on the south half of said block 59: 
To Samuel Perry, from July 1, 18638, to July 1, 1883, 20 years, at 
$250 per year, payable semi-annually. 
1135 Lease to Jacob Hahn, from April 1, 1867, to April 1, 1882, 
15 vears, at $250 per year, payable semi-annually. 

Also lease to A. J. Lerch and Brother for 5 years, from October 1, 
1874, to October 1, 1879, 5 years, at $100 per annum, payable sem1i- 
annually. | 

Lease to Daniel Gould, from July 1, 1868, to July 1, 18838, 15 years, 
at $800 per annum, payable semi-annually. 

Lease to Rheinhold Sieg and Louis Meyer, from July 1, 1865, to 
July 1, 1880, 15 years, at $500 per year, payable semi-annually. 

Lease to John Hornby, from April 1, 1867, to April 1, 1882, 15 
vears, at $200 per annum, payable semi-annually. 
~ Also another lease to John Hornby, from April 1, 1867, to April 
1, 1882, 15 years, at $200 per year, payable semi-annually. 

Lease to Isaac Fleishman, from July 1, 1868, to July 1, 

1186 1883, 15 years, at $250 per annum, payable semi-annually. 
The lessees in all the above leases and the following lease 
obligating to build a substantial brick building of three stories in 
height on the parcels severally leased by them, and also to pay all 
taxes and assessments levied thereon, all of which has been done; 
also lease to James H. Farrand for 20 years, from January 1, 1863, 

to January 1, 1883, at $500 per annum, payable semi-annually. 
(S’g"d) C. H. CLEMMER, 
Commissioner. 


Adjourned till 9 a. m., April 7, 1881. 


1137 Exnuipsit “A.” CC. H. Clemmer. 
“Exuipit D.” 
Revocation of Power of Attorney. 


Geo. L. & Geo. A. Davenport to Charles E. Putnam. Filed for record 
July 26th, A. D. 1879, at 4.25 o’clock p. m. J. A. Le Claire, re- 
corder. : 


To all people to whom these presents shall come: 

Whereas we, George L. Davenport and George A. Davenport, of 
the county of Scott and State of Iowa, did heretofore, by a certain 
instrument in writing or power of attorney, authorize an. 2mpower 
Charles E. Putnam, of said county and State, to be our ana each of 
our lawful attorney, for us and each of us and in our place and 
stead to manage, take charge of, and exercise general control and 
supervision of our lands, tenements, and hereditaments in said 
county of Scott, State of Iowa, and elsewhere; to loan or borrow 
money and make sales and to enter into contracts for the convey- 

ance or mortgage of any of our said real and personal estate ; 
1138 to demand, sue for, collect, and give acquittances for all sums 
of money, debts, notes, and mortgages and demands whatso- 
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ever which are or shall be due, owing, and belonging to us or either 
of us, and to release all mortgages or other liens of record; to lease 
all or any part of our said lots or lands and tenements for such rents 
and terms and under such conditions as he may deem best, and to 
execute leases therefore, and to demand, collect, and receive all 
such rents and arrears of rent as now are or may hereafter be 
due and owing to us or either of us from our respective ten- 
ants, and to give receipts therefore; to receive all dividends 
which are or shall be standing in our respective names in any 
corporation ; to receipt therefor and sell, transfer, and assign all 
such stocks; to effect insurance on any of our said buildings for 
such amounts, in such companies, and on such terms as to 
1189 our said attorney shall seem meet and proper; to make 
., or cause to be made all necessary repairs on any of our 
said tenement and buildings, and in case of loss by fire te cause 
the same to be rebuilt, and to make, enter into, and execute 
all necessary contracts therefor; to pay all taxes of every kind and 
description, and to redeem from tax sale any of our said real estate ; 
to adjust and pay all accounts, notes, and mortgages, and all interest 
due or to become due thereon, and to make settlements of all claims 
against us or either of us, or to compromise, contest, or adjudicate 
the same as to our said attorney shall seem meet and prcper, and in 
general to do all acts and things which he may consider necessary 
or beneficial connected with our business, property, or interests, and 
to enter into, execute, and deliver all vouchers, contracts, bonds, 
obligations, or other instruments necessary or proper therefor, 
1140 giving and granting unto our said attorneys full power and 
authority to do and perform all and every act and thing 
whatsoever required and necessary to be done in or about the prem- 
ises as fully as we or either of us might or could do if personally 
present; and weand each of us hereby ratify and confirm all our said 
said attorney might lawfully do in the premises by virtue thereof. | 
All of which more fully appears by said instrument, which was 
executed on the 5th day of May, 1875, and was filed for record on 
the 9th day of July, 1877, and is duly recorded in the recorder’s 
office of Scott county, Iowa, in Book Y of Iowa Lot Mortgages, to 
which reference is hereby made. 
Now, know ye, that we and each of us, for divers good and suffi- 
cient causes, have revoked, recalled, countermanded, and 
1141 made void, and do by these presents revoke, recall, counter- 
mand, and make void and of no effect the said instrument in 
writing or power of attorney, and all powers and authorities thereby 
given and granted, and all other matters and things therein and 
thereby contained, and all acts, matters, and things whatsoever 
which shall or may be acted, done, or performed by virtue or means 
thereof in any manner whatsoever. 
In witness whereof we and each of us have hereunto set our hands 
and seals this 23rd day of July, A. D. 1879. 
GEO. A. DAVENPORT. [L. s. 
GEO. L. DAVENPORT. |L. s. 
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STATE OF Iowa, ; 
Scott County, 2 
Be it remembered that on this 28 day of July, A. D. 1879, 
before me, the undersigned, a notary public in and for said 
1142 county, personally came George L. Davenport and George A. 
Davenport, to me personally known to be the identical per- 
sons whose names are subscribed to the foregoing revocation of power 
of attorney, and acknowledged said instrument to be their and each 
of their voluntary act and deed, and that they executed the same for 


the purposes therein mentioned. 
Witness my hand and notarial seal the day and year first above 


written. 
[SEAL. ] (S’e’d) GEO. EF HUBBELL, 
Notary Public, Scott County, Jowa. 


STATE OF Iowa, Scott County : 


I, Joseph A. Le Claire, recorder of Scott county, Iowa, do hereby 
certify that the above and foregoing instrument and revoca- 
1143 tion of power of attorney is atrue and — copy of the same, 
which was filed and recorded on the 26th day of July, A. D. 
1879, at 4.25 o’clock p. m.,in book 39 of town lot deeds, at page 
139 & 140. 
Witness my hand this 7th day of November, A. D. 1879. 
(S’g’d) J. A. LECLAIRE, 
Recorder of Scott Co., Lowa. 


(Endorsed :) Geo. L. and Geo. A. Davenport to Chas. E. Putnam. 
Revocation of power of att’y. 


1144 Circuit Court of the United States, District of Towa. 
JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT et al. 
APRIL 7, 1881—9 a. m. 


Proceedings continued. 

All parties present. 

Plaintiff offers in evidence the abstract made by C. M. Waterman 
and referred to in his deposition as the abstract made by him in con- 
nection with the loan made by the Equitable Trust Company to the 
said Geo. L. and Geo. A. Davenport, so far as the said abstract relates 
to the south half of block 59, and a copy of the portion of said ab- 

stract, to wit, the portion relating to the south half of said 
1145 _ block 59, is by agreement of counsel on both sides hereto an- 


nexed as Exhibit “ B.” 
(S’g’d) C. H. CLEMMER, 


Commissioner. 


It is further admitted that there were subsisting on the 28th day 
of June, 1875, delinquent State and county tax on the portion cf the 
south half of block 59, assessed to George A. Davenport, the sum of 
six hundred and ninety-five dollars and ten cents, which was paid, 


o 
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as shown by the treasurer’s books of Scott county, on the 28th day 
of June, 1875. 
(S’e’d) C. H. CLEMMER, 
Commissioner. 


Plaintiff here produces 95 bonds of one thousand dollars each, 
dated May 1, 1875, and payable 5 years thereafter to the said 
Equitable Trust Company, signed by George L. Davenport 
1146 and George A. Davenport, and numbered 5017 to 5111, inelu- 
sive, of both ; also the unpaid coupons on said bonds, the said 
unpaid coupons being due November 1, 1877, May 1, 1878, Novem- 
ber 1, 1878, May 1, 1879, November 1, 1879, and May 1, 1880, 
which bonds and coupons, it is admitted by counsel on both sides, 
are the bonds and coupons which the mortgage in suit was given to 
secure; and it is further admitted that said bonds and coupons may 
be considered as being in evidence in this cause and the annexing 
them to the testimony as exhibits or the copying and entering them 
by the commissioner is hereby waived, and counsel for plaintiff is 
authorized to retain the custody of the same. 


(S’o’d) C. H. CLEMMER, 
Commissioner. 
1147 It is further admitted that no application was ever made 


for the appointment of a guardian for the said Geo. A. Daven- 
port after he reached his majority until the — day of July, 1877, 
when the said Sarah G. Davenport filed a petition in the circuit 
court in and for Scott county, Iowa, asking that such guardian be 
appointed, and that on the 3]st day of July, 1877, the Hon. D. W. 
Ellis, judge of said circuit court, made an order, which order is in 
the words and figures following, to wit: 


“Tn the Matter of the Guardianship of Gro. A. DAVENPoRT. 2886. 


“A petition having been presented to me by Sarah G. Davenport, 

to be filed in the circuit court of Scott county, Iowa, asking that a 

guardian be appointed of the property of said George A. 

1148 Davenport, a person of alleged unsound mind, and also ask- 

ing that a temporary guardian be appointed of the property 

of said George A. Davenport to act until the final hearing of said 
application ; 

“And, it appearing that it is proper that such temporary guard- 
jan should be appointed, it is therefore ordered that Sarah G. 
Davenport, the mother of said George A. Davenport, be, and she is 
hereby, appointed temporary guardian of the property of said 
George A. Davenport, the said Sarah G. Davenport to give a bund 
as such temporary guardian, to be approved by the clerk of said 
court, in the sum of seven thousand dollars. 

“This appointment is not to interfere with the authority of S. F. 
Smith, receiver, appointed at the June term of this court. 


“ Lyons, July 31st, 1877. 
“(S’p'd) D. W. ELLIS, 


— “Circuit Judge.” 
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149 And that afterwards, on the 29th day of December, 1880, 

Hon. D. C. Richman, judge of said circuit court, made a fur- 

ther order in relation to said guardianship, which further order is 
in the words and figures following, to wit: 


“Tn the Matter of the Guardianship of Gro, A, DAVENPORT, a person 
of unsound mind, 


In the above matter a petition having been filed on the Ist day 
of August, 1877, asking that a guardian of the estate of Geo, A. Dav- 
enport be appointed, as is provided by statute, and said petition 
having been presented to the judge of this court and the appoint- 
ment of a temporary guardian asked, and the said judge having, on 
the Ist day of August, 1877, duly appointed Mrs. Sarah G. Daven- 
ort such temporary guardian, and said temporary guardian 
1150 ere on the 8th day of August, 1877, duly qualified as such 
temporary guardian, and since that having acted as such tem- 
porary guardian, and it appearing to the court that said Geo. A. Dav- 
enport is stilla person of unsound mind and incapable of managing 
his property— : 

Now, on motion of Geo. E. Hubbell and other att’ys for said guard- 
jan, and upon hearing and due consideration of said matter, it is 
ordered and adjudged that the said Mrs. Sarah G. Davenport be, and 
she is hereby, appointed permanent guardian of the estate of Geo. A. 
Davenport, and that the said Sarah G. Davenport file a bond assuch 
guardian, with sureties to be approved by the clerk of this court, in 
the sum of ten thousand dollars. 

And now, to wit, this 22nd day of January, 1881, Sarah G. 

1151 Davenport having filed her bond in the sum of ten thousand 

doliars, with Bailey Davenport and N.S. Mitchell as sureties 

thereon, and having duly qualified as by law required, letters of 
guardiansbip were issued accordingly.” 


And it is admitted that said guardianship is still existing. 
(S’g’d) | C. H. CLEMMER, 


Commissioner. 


Plaintiff gives notice of his intention to offer in evidence on the 
trial of this cause the petition and answers in the case of W. S. My- 
ton vs. Geo. L. Davenport eé al., a case tried in the district court for 
Scott county, Iowa, and numbered on the docket thereof No. 14397; 

to the offering of which in evidence the counsel for the de- 
1152 fense give notice that they will object on the ground that it 
is incompetent, irrelevant, and immaterial. 


(S’g’d) C. H. CLEMMER, 


Commissioner. 


Adjourned till 4 p. m., April 11, 1881. 
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Exursit “ B.” C. H. Clemmer. 


Release. — maa June 2 8, "75. 
. Ack 


George A, _ J Ree, 


«< 


Release of mortgage to Fannie Hilton, at S, town lots, 220; date, 
Ap'l 25, ’73. 


*- ¥ Release. John Littig) Date, June 28, ’75. 
to Ack., June “ 


George A. Davenport. «“ «“ 


Release of ww to John Littig, recorded at S, town lots, 222; 
date, Ap’] 25, ’ 


1153 Release. Richardson Bros. Date, June 28, ’75. 


Rec., 


to Ack., - 
George A. Davenport. Rec., ” 
Release of mortgage to Richardsun Bros., at V, town lots, pg. 327; 
date, Ap’! 20, ’78. 


Release. Persis Humphrey ) Date, June 25, ’75. 
to Ack., ee 


3 George L. Davenport. Ree., " 


Release of mortgage to Persis Humphrey, at V, town note, pg. 324; 
date, March 29, ’75. 


Release. The Davenport Savings 
Bank June 28, 75. 
to 66 
George L. Davenport. 


Release of mortgage to the Davenport Savings Bank, recorded in 
P, town lots, at pg. 248; date, Feb’y 8th, ’73. Release executed 
1154 by president and cashier. 


I have continued the examination of the title to the property de- 
scribed herein, and have amended this abstract so as to show the 
condition of the title at this date. 

It is now complete. 


June 28, ’75. 
(S’g’d) C. M. WATERMAN, 


Att’y-at-Law. 


Abstract of Title to the South Half of Block No. Fifty-nine (59), in the 
City of Davenport, Scott County, Iowa. 


Block No. 59 is a part of “ Le Claire’s Reserve” (so called), which 
is a tract of land ceded to Antoine Le Claire by a treaty made be- 
tween the U.S. Gov’t and the Sac & Fox Indians. 
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to Dec. 20, ’58, rec. 


Patent. United States ) Nov. 1, ’87, date. 
Antoine Le Claire. } Book “ U,” Deeds, 301. 


1155 A section of land opposite Rock Island, beg. on the right 

or northwest bank of the Mississippi river at a stone mound, 
the southwest corner of this survey; thence with the meanders of 
said river running 87° 30’ east 14 chains & 50 links; thence north 
71° 30’ east 29 chains; thence north 53° east 41 chains; thence 
north 73° east 5 chains & 45 links to a stone mound, the southeast 
corner of this survey; thence north 57 chains & 14 links to a post 
corner, from which a burr oak 10 inches in dia. bears south 390 
west, distant 132 links, and a white oak 18 inches in dia. bears south 
23° west, distant 149 links; thence west 80 chains to a mound in 
the prairie corner; thence south 93 chains & 64 links to place of 


beg. 
4 Plat of Le Claire’s second addition to the city of Daven- 
1156 port (of which block 59 is a part); date, May 17, ’39; recorded 
May 21 739; Book “A,” page 82. 
Each block contains ten (10) lots, each lot 64 x 150 feet; alley, 20 
feet. 


to Aug. 7, ’39. 
George Davenport. Sep. §,’40. “A. 280.” 


Block No. 59, in Le Claire’s second add., &c.; cons. $2,500; full 
warranty. 


Will. George eae will Davenport died J uly 4, ’45. 


Deed. Antoine Le Claire ug 29, ’39. 


to Will probated M’ch 16, ’46. 
George A. Davenport. Date of will, Oct. 25, ’44. 


Will properly witnessed and duly allowed by the probate court of 
Scott county, Iowa, M’ch 16, ’46. 

Probate record, 2-169, gives to George A. Davenport “the 

1157 whole square No. 59, containing ten lots, fenced round with 

a board fence, in the city of Davenport, Scott county, Iowa.” 


Mortgage. George A. Davenport, unmarried, ~ ~ Kg 


to 
ee. “30, 73. 
Fannie Hilton. S. T. M., 220. 


Part of block 59, &., beg. at a point in the south boundary line of 
said block 60 feet west of southeast corner; thence running west 40 
feet; thence north on a line parallel with east boundary line of said 
block 144 feet to Commercial alley; thence east 40 feet; thence 
south 144 feet to place of beginning, said first party to be allowed 
to lease said premises; int., 10 %; to secure $1,200, due Jan’y 1, 

76; note of Geo. L. & Geo. A. Davenport; not released. 
1158 Full release of this mortgage recorded this 28th day of 


June, 1875. 
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Mortgage. George A. Davenport, un- sles 
' married, Ap’l 7 a : 


to . a 
John Littig. S. T. M., 222. 


Part of block 59, &c., beg. at the southeast corner of said block, 
thence running west 60 feet; thence north parallel with east bound- 


ary line of said block 144 feet to Com’ alley; thence east 60 feet to - 


west line of Perry street; thence south along said line 144 feet to 
place of beg., said first party to be allowed to lease said premises; 
to secure $2,700 due Jan’y 1, ’77; note of Geo. L. & Geo. A. Daven- 
port; int., 10% ; not released. 

Full release of this mortgage filed for record this 28th 
1159 June, 1875. See attached sheet. 


Mortgage. George A. Davenport, un- 
married, Ap'l 20, ’75. 


to rT; rT 3 | 
Richardson Brothers. | V.T. M., 827. 


Part of block 59, &c., beg. at the southwest corner of said block, 
thence running east along the south line thereof 182 feet; thence 
north 144 feet to Commercial alley; thence west along south line of 
said alley 182 feet to west line of said block ; thence south along 
said west line 144 feet to place of beg. 

Subject to rights of lessees; to secure $25,000.00 due Ap’! 20, ’80:; 
note of Geo. L. & Geo. A. Davenport; int., 10%; not released. 

Full release of this mortgage recorded this 28th June, 1875. 

No judgments or other liens; no suits pending. 


1160 County taxes all paid except for 1874. There:were one or 
two sales, but they were redemption or quitelaims for all. 
(See following deeds.) 
City taxes all paid except for 1874. 


Lease. George A. Davenport ) June 30, ’65. 
to July 1, 6D. 


Reinhold Seig, Louis Meyer. ) M ch 3, 66. J.T. M., 519. 


Part of block 59, &c., beg. at a point on the east side of Brady 
street 7535; feet north from 8. W. corner of said block & in the center 
of a party ‘wall, thence running E. at right angles with Brady street 
69 feet ; thence N. E. toa point 90 ft. E. from E. line of Brady street 
& 22 ft. & 8 inches N. from line of first course of this description 

extended E.; thence N. parallel with Brady St. 22,8 ft.; 
1161 thence W. at right angles with Brady St. 90 ft. to E. line 

thereof; thence S. along said E. line of Brady St. 45,4 ft. to 
place of beg. 

15 years from July 1st, 1865, to July 1st, 1880; rent, $500.00 per 
an., payable $250 on Jan’ y l, 250 on July 1 of each year ; lessee to 
pay all taxes & to erect buildings. 


[U.S. rev. st’p, cancelled. ] 
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to Feb. 29, ’68. 
John Hornby. M’ch 1, 68. M., 36. 
[U.S. rev. st’p, cancelled. ] 

Part of block 59, &., beg. at a point on N. line of Second St. in 
center of a party wall 72 ft. E. of S. W. corner of said block, thence 
Kk. 22 ft. to center of a party wall; thence N. parallel with Brady 
St. 85 ft.; thence in aS. W. direction toa point 66 ft. due N. of 

place of beg. ; thence S. 66 feet to place of beg.; also the right 

1162 to use part of the lot N. of said premises for privy purposes. 

15 years from Ap’! 1, ’67, to Ap’l 1, ’82; rent, $200 per 

an., payable 100 Jan’y 1,100 July 1 of each year; lessee to pay 
all taxes & erect buildings. 


Lease. George A. en i 1, ’67. 


Lease. George A. Davenport Lib 1, ’67. 


to M’ch 14, ’68. 
Jacob Hahn. May 13, 68. 1 Miss. Rec., 172. 


Part of block 59, &e., beg. at a point in N. line of Second St. in 
centre of a party wall 94 ft. E. of S. W. corner of said block, thence 
BK. 22 ft.; thence N. parallel with Brady St. 85 ft.; thence W. 22 ft. 
to center of a party wall; thence S. 85 ft. to place of beg. 

Lessee to pay all taxes & erect buildings; 15 years from Ap’l 1, 
67, to Ap’l 1,’82; rent, $250 per an., payable $125 Jan’y 1, 125 July 
1 of each year. 


1163 Lease. George A. Daven port } Ap’ 1, 67. 
to Feb. 6, ’69. 
John Hornby. if “ 8, 69. Miss. Ree., 479. 
[U.S. rev. st’p, cane’ll’d.] 

Part of block 59, &e., beg. at a point in N. line of Second St. 50 ft. 
KE. of S. W. corner of said block, thence N. parallel with Brady St. 
66 ft. to a 10-foot alley ; thence E. along said alley 22 feet to center 
ofa party wall; thence 8. 66 ft. to N. line of Second St.; thence W. 
22 ft. to place of beg., and the right to use part of the lot acress the 
alley for privy purposes. 

15 years from Ap’! 1, ’67,to Ap’l 1, °82; rent, $200 per an., payable 
100 Jan’y 1,100 July 1 of each year; lessee to pay all taxes & to 
erect buildings. 


Lease. Geo. A. Daven port ) Dee. 1, 62. 
to \ «sé 
James H. Farrand. j " M. T. M., 589. 


1164 Part of block 59, &., beg. at the S. W. corner of said block, 
thence E. along N. line of Second St. 49°, ft.; thenee N. 75,5, 
ft. to an alley ; thence W. 49,°; ft. to E. line of Brady St.; thence 8. 
along said line 75,°, ft. to place of beg. 
20 years from Jan. 1, 68, to Jan’y 1, ’83; rent, $500 per an., pay- 
able 250 Jan’y 1, 250 July 1 of each year; lessee to pay taxes and 
erect buildings. 


a 
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All county taxes paid except for 1874. Taxes for 1874 paid June 


28, "75. All taxes paid. 
The foregoing is a complete and correct abstract of title to the real 


estate therein described, including conveyances, mortgages, and 
liens of every kind, as the same appear of record in Scott county, 
State of Iowa. 


June 7, ’75. 
(S’g’d) C. M. WATERMAN, 
Alt’y-at- Law. 


(End.:) Filed Sept. 1, 1881. E. R. Mason, clerk. 
1165 Deposition of G. F. White. 


reult Court of the United States, District of Iowa. 
JONATHAN EDWARDs, Trustee, vs. Geo. L. DAVENFORT et al. 
APRIL 11, 1881—4 p. m. 
Examination proceeded. 


All parties present. 

G. F. Wuire, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
plaintiff: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. G. F. White; Davenport, Iowa ; age, 41 ; occupation, freight 

and ticket agent of the C. M. & St. Paul R. R. 
1166 I. 2. How long have you lived here? 
A. 2. Nearly 9 vears. 

I. 3. How long have you been freight and ticket agent of said 
road and its predecessors ? 

A. 3. Between 7 and 8 years. 

I. 4. Are you acquainted with George A. Davenport, the son of 


Geo. L. Davenport? 
A. 4. Well, I can’t say that I am particularly acquainted with 
him. I know who he is when [| see him. 
I. 5. For about how long have you thus known him? 
A. 5. Well; about 5 or 6 years. , 
I. 6. How and when and where have you seen him during that 
time? On what business, if any, and state generally what conversa- 
tions or actions occurred between you, if any, during that period. 
A. 6. I have seen him on the street and I have seen him 
1167 in my office, on Front street, ticket office. He has purchased 
tickets of me. I have had some conversations with him at 
the ticket window; at no other times, though. I have never had 


very much conversation with him; he would sometimes ask some 
questions, though at the ticket window, and I would reply to him 


in a general way. 
I. 7. State, if vou can remember, to what place his tickets were 


bought, and state, as near as you can, the times generally, by years, 
covering the last 5 years. 


POO CALLS PY ip rag ee 
: = 


ee 
i a Se 


S24 HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT, 


A. 7. Well, T don’t know as I can give the exact date. He has 

purchased tickets of me. It strikes me, but I can’t testify to the 

fact, that I sold him a ticket to Tama city. Tf such is the 

16S fact it must have been before August, ISTO My impression 

is that his father went the day before or 2 days before. Tam 

not positive. I have sold him tickets to De Witt, T have sold him 

De Witt tickets since August, IST9; T should say more than once. 
My best impression is some 3 or 4 times, 

1. 8 State whether or not in b-ying or after buying these De 
Witt tickets he would make the trip alone, er at all events he would 
set out to make the trip alone, as far as you know, or whether he was 
accompanied by any one or was alone. 

A.8. I can’t state; I do not know; I don’t know that he went at 
all; I never saw him go. 

I. 9. State whether or not he was alone, so far as you know 

1169 and observed, in the buying of the tickets and in being about 

the station and waiting-room and ticket office prior to or 
about the usual times of departures of the trains. 

A. 9. I cannot answer; I don’t know. Well, my impression is he 
might have been alone or he might have been with some one; I 
couldn’t say. I know the man has paid me money for his ticket. 
My window is very small, and [ am unable to say whether he was 
alone or with some one. 

I. 10. State whether or not you ever observed after he bought 
these De Witt tickets that he was then met by any companion or 
by his father. 

A. 10. I cannot tell. I am under the impression that he 
1170 ~was by a man by the name of Atkins once when I sold him 
a De Witt ticket—that is, they were together. 

I. 11. State whether or not you noticed this Atkins with him at 
any other times when he bought De Witt tickets. 

A. 11. I don’t remember of any other time. | 

(S’e'd) G. F. WHITE. 


Subscribed and sworn to before me this 11th day of April, A. D. 


188}. 
(Signed) C. H. CLEMMER, 


Notary Public, Scott County, Iowa. 
Adjourned till 4 p. m., May 3rd, 1881. 


1171 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is attached to the deposition of one Samuel Perry I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
Jowa, on the 11th day of April, A. D. 1881, G. F. White, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 


. <n a 
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was signed by said witness in the presence of the respective counsel 


for complainant and defendant, 


W72 = That said examination took place in the presence of and 


was conducted by Hirsch! & Preston, solicitors for complain- 


ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors 
for defendant. 


Witness my hand and seal notarial this 11th day of April, A. D. 


1881. | 
[SEAL. ] (S’e'd) C. H. CLEMMER, 
Notary Public, Scott County, Jowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1173 &1174 Deposition of C. A. Mast for Plaintiff. 
Circuit Court of the United States, District of Iowa. 


JONATHAN: Epwarps, Trustee, vs. Geo. L. DAVENPORT eé al. 
May 5, 18S1—4 p. m. 


Examination proceeded. 


All parties present. 


C. A. Mast, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
plaintiff : 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. C. A. Mast; age, 28; occupation, teller at Davenport Na- 
tional Bank; residence, Davenport, Iowa. 

1175 I. 2. How long have you been connected with said bank 
and in what capacity ? 3 

A. 2. 11 years in Ist of July, 1881; as teller and assistant cashier. 

I, 3. State whether or not you are acquainted with Geo. A. Daven- 
port, the son of Geo. L. Davenport, one of the defendants in this 


cause. 

A. 3. Iam. 

I. 4. How long have you known him ? 

A. 4. 15 years, anyway ; perhaps longer ; I couldn’t say. 

I. 5. State whether or not you have had occasion or opportunity 
during your connection with said bank to meet him in regard to 
any of the business of the bank, more particularly in regard to that 


coming under your care. 


A. 5. Yes; I have. 
I. 6. Now, state concerning what business you had occasion 


1176 to meet him or converse with him; give particulars; what 
was the nature of the business and what was done and said 


about it. 
A.6. It was more particularly in his business with the bank in 


borrowipg money and calling for his dividends. 
I. 7. State, then, as to his borrowing, what would be said or done 


between you, more especially as to papers being made, if any, or 
signed or endorsed, if any. 
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A. 7. He would call in the bank ; say that his father told him that 
a note was due, signed by him, for him torenew. I would make out 
a note for him to sign and I would give it to him to sign his name 

to it, if it was one that he was maker of, or in case where en- 
1177 dorsement was necessary by him for his father’s notes, or on 

notes made by his father, I would ask him to endorse his 
name on the back, and in the business with him, when dividends 
were declared by the bank, he being a stockholder, he would call 
in the bank and a dividend check given him to endorse and book 
to receipt for and the money paid him. 

I. 8. As to the signing or endorsing the notes, state whether or 
not it took place; and, if so, in what manner. 

A. 8. He would sign the note or endorse, as the case would be. 

I. 9. State whether or not you saw him sign or endorse ; whether it 
was done in your presence. 

A. 9. It was generally done in my presence, and I saw him do it, 
of course. 

I. 10. State whether or not he would know where to sign 
1178 or endorse the papers handed to him by you without any 
further direction from yourself or from any one else. 

A. 10. I would hand the papers to him—the notes—and ask him 
to sign or endorse, which he did properly without any further in- 
structions. 

I. 11. Now, as to the dividends; describe first what nature of a 
book he signed in, and then state generally what was done in his 
drawing the dividends. 

A. 11. It was a blank book with stockholders’ names on one page, 
the number of shares and the amount of dividend declared, and on 
the opposite page it was left blank for the stockholders to receipt for 

opposite their names, and a dividend check handed them to 
1179 endorse. The money was then paid to them. George would 
call in the bank —generally the first one to procure his divi- 
dend—and not wishing us to know, as we thought, he was after it, 
he would ask if his father was in the bank, but we knew what he 
was after, and he would be called to sign a receipt for the dividend, 
and the money was paid him. I would ask him to sign opposite 
his name, which he would do. I handed the book out of the win- 
dow to him at the teller’s desk. I think I would point to it, the line 
on which he was to sign, as in a good many eee, would have to do 
it to others, the place to receipt for being on the opposite page from 
their names and their amounts. 
1180 = J. 12. Would he ever call for dividends when there were 
none collectible? 

A. 12. I have never known him to do so. 

I. 13. Or for the same dividend twice or more times? 

A.13. No. Wesent notices through the mail to all stockholders 
when a dividend was declared. 

I. 14. State whether or not these ‘notices were generally sent, and 
ae to the mails received, a few days before the dividend was 
payable. 


(Objected to by defendant as leading.) 
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A. 14. It was generally a week before the dividend was payable 
that it was declared and notices sent. 

I. 15. State whether or not Geo. A. would come and demand or 
ask for his dividends before the proper time or the day on which it 


was payable. 
1181 (Same objections as to int. 14.) 


A. 15. I have never known him to. 
I. 16. State whether or not he would at times on coming on divi- 


dend days make any request for them, as well as ask whether his 
father was in the bank. 


(Same objections as to int. 14.) 


A. 16. I don’t remember. I remember distinctly times when he 
would call for his father and ask if he was in, he being among the 
first to collect his dividend. 

I. 17. What conversation, if any, if you recollect, did you ever 
have as to the dividends as to their rate? 


(Same objections as to int. 14.) 
A. 17. I don’t remember of any conversations with him in regard 
to amount declared. 
1182 I. 18. What was said, if anything, as to.endorsements at 
times, or especially as to his continuing to endorse, if any- 
thing? 

A. 18. Nothing was said, if I remember right, in regard to con- 
tinuing endorsements. When a note of his father’s or George’s would 
become due a notice would be sent through the mail notifying him 
of the fact, and perhaps would be attended to promptly or protested 


on the day of maturity. 
I. 19. State generally now what vears it was that these things have 


taken place that you have narrated. 

A. 19. If I remember right, during my first few years of the bank, 
from 1870 to his father’s misfortune—during all those years. In one 
of the conversations I told George we were still paying 8 per cent. 
dividends semi-annually. 

I. 20. What induced you to say this? Was their any in- 

ulry ? 
1183 A. 20. There was. He asked me how much there was de- 
clared., 

I, 21. I will ask you now whether or not in these years and in 
these transactions you have spoken of George’s father would be with 
him or whether George generally came alone and attended to these 
matters you have spoken of ? 

A, 21. When it was a note of his own to renew his father would 
inform him to call at the bank to arrange his notes. I would fill 


out a noie for the amount due and the old note given up to him. 


He generally came alone. 
J. 22. I will ask you to state, if you know, whether or not Geo. A. 


Davenport was one of the incorporators of said bank ? 
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(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and as hearsay.) : 
1184 A. 22. I never saw the articles of incorporation. 


Adjourned till 4 p. m., May 6, 1881. 
May 6, 1881—4 p. mm. 


Examination proceeded. 
All parties present. 


Cross-examination : 

1. 1. What business have you been engaged in in the city of Dav- 
enpor, outside of the position as teller and assistant cashier of the 
Davenport National Bank? | 

A.A, Before T accepted that position T was teller in the Birst 
National Bank of Moline, in 186) and part of ISTO, for TS months, 
Previous to that I was cashier in Kehoe & Carhart’s dry goods 

store for 2 years previous to that time. 
1185s. 2. How long have you resided in the city of Davenport ? 
A, 2. 28 years. 

I. 3. Have you or not known Geo. A, Davenport ever since your 
acquaintance with any one outside of your own family ? 

A. 3. I have known him for nearly 15 years. 

I. 4. How old were you when you first became acquainted with 
him, probably ? 

A. 4. 12 or 13 years of age. 

I. 5. George was at that time at least of age or a man grown, was 
1e not? - 


A. 5. I think so. 
I. 6. You have had opportunities of seeing him almost daily from 


your first acquaintance down to the present time, except at intervals 
when George might be away from home for a few days, have you 
not? 

A. 6. T would meet him very frequently. 

1. 7. Was his father not president of the bank of whieh you 
1186 were teller for many years of your employment? 

A. T. He was: he was president during all the time of my 
employment down to ISTA, | 

1S Was it not one of George's peculiar characteristios to be in 
the company of his father? 

(Objected to by plaintiif as not proper cross-examination, the wit- 
ness not having been interrogated on any topics of characteristics 
or peculiarities. 

A. 8 I never knew that it was. 

I. 9. Was he not generally in his father’s company ? 

A. 9. I have seen him frequently with his father. 

I. 10. During the time his father was president of the bank, did 
not he, the father, spend most of his time at the bank during busi- 


ness hours? 
A. 10. I don’t think so. 


; 
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1187 I. 11. What business of any kind, aside from that men- 

tioned by you in your examination-in-chief, such as signing 
his name to notes and drawing dividends, have you known Geo. A. 
to engage in? 

A.11. I have never known him to be engaged in any business. 

I. 12. How happened it that you so distinctly remember of Geo. 
A. calling for his dividends ? , 

A. 12. He being generally the first, or among the first, on the day 
the dividend was payable, as I said before, he would come in and 
ask for his father; ask if his father was in the bank, not wishing 
us to know, as we thought, that he was after his dividend; or we 
thought that he didn’t wish us to know he was short of money, 

11S. Would you tell him that there was a dividend there for 


him? 

| A. 13. T would tell him to come and collect his dividend, 

JISs 1. 14. Now, is it not a fact that if any other stockholder 
had called in the same way and made the same inquiry it 

would not have impressed itself on your mind as anything worth 

remembering? 

(Objected to by plaintiff as irrelevant and immaterial, and as 
merely calling for an opinion.) 

A. 14. I have often had cases of that kind where I thought or 
suspected that they were after their dividends and made inquiries 
of same style or similar nature. 

I. 15. Did you immediately tell such parties that their dividends 
were ready ? 

(Objected to by plaintiff as irrelevant and immaterial.) 


A. 15. 1 think I did, as we wished to close the dividend accounts 
as speedily as possible. 
1189 I. 16. Now, will you name such parties as called and acted 
as George did? 
A. 16. CS. Watkins, W. H. Decker, H. H. Hills, Benjamin Barr ; 
that is all T can remember at present, : 
1. 17. How much stock had Geo. A. in the bank ? 
A. UY, 3 shares, T think, of $100 each, par value, | 
IS Would Gea A, invariably act in the same way tn calling 
for his dividends? 
A. US. Tthink he would in every ease. 
1 19 World the other parties you named ? 
A. 19 They have done so often—all those I named. 
1.20. At the time that Geo. A. was calling for these dividends 
you knew that he had a large amount of valuable property in the 


city of Davenport, did you not? 


1190 (Objected to same as last above and not proper cross-ex- 


amination.) 


A. 20. Yes, I did. 
I. 2l. You knew, too, that it was improved property and pro- 


ducing quite a large income? 
42—1+45 


a taal 7 


33 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


(Same objections.) 


A. 21. Yes. 
I. 22. Now, you say that George acted, when he called for his divi- 


dends, as if he were hard up or out of money. In view of his in- 
come, what led you to think that he was hard up? 


(Same objections.) 


A. 22. That he called for it so promptly on the day payable. 
I. 23. Is it not a fact that you knew very well at the time that 
Geo. was calling for his dividends, as well as before, that he 
1191 was regarded as a very weak-minded person, and for that reason 
did you not watch his acts more closely than you otherwise 
would ? 
(Same objections.) 


A. 23. I never treated him any differently, if I remember rightly, 
from any other business man, but I did not consider him strong- 
minded. 

I. 24. I repeat the question, and want you to understand it and 
then answer it. 


(Objected to because the question has been answered.) 


A. 24. I.think he was of a weak mind; I don’t think I ever 
watched his acts any closer than any other business man or men 
that I had dealings with. 

J. 25. Because he was, as you say, of weak mind, would 
1192 notthe knowledge of that fact on your part tend to attract 
your attention to almost anything that Geo. A. would do? 


(Same objections.) 


A. 25. I should think it would. 

I. 26. Now, isn’t that one reason, at least, why you remember so 
well about Geo. A. calling for his dividends and acting as you say 
he did? 

A. 26. That is one of the reasons I so remember. 

I, 27. Did vou ever read a note to Geo. A. or see him read one or 
attempt to read one before he signed it ? 

A. 27. I don’t remember that I did. 

I. 28. Do you not believe that Geo. A. would have signed a note 
on the occasion you have mentioned calling for a million of dollars 
just as readily as he did for the amounts actually named in the 


notes ? 


1193 (Objected to as not proper cross-examination, calling for a 
mere opinion and not for facts.) 


‘A. 28. I cannot say that I do. 

], 29. What reason have you for believing the contrary, knowing, 
as you say, that he was of weak mind and signing the notes without 
reading or their being read ? 


(Same objections.) 
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A. 29. From my knowledge of his business transactions or quali- 


fications. 
I. 30. Now state any business transactions or qualifications that 


lead you to that belief. 


(Same objections.) 
A. 30. One case, he made me a present of a counterfeit 20-dollar 
bill, which he claimed he received from one of his tenants, but 


1194 could not prove to the party that he had received it from him. 
George in handing it to me says: “ Here is a 20-dollar coun- 


terfeit bill I make you a present of.” I tock it. 
I. 31. Did you ever know Geo. A. to sign a note when he was not 
directed so to do by his father? 


A. 31. I think I have. 
I. 32. You may now explain when and under what circumstances 


and what notes. 

A. 32. During one of these visits, if on the day a note of his was 
due, I would make out a note for the same amount for him to sign 
and he would leave it then for his father to call in and endorse. 

I. 33. He would be in the bank accidentally. You would call his 
attention to the fact that a note was due, to which his and his father’s 

names were attached. You would make out a new note in 


1195 form of a renewal] and ask him to sign it and he would do 


so. Issuch the case and the transaction you referred to in 


your last answer ? 
A. 33. Yes; it has often occurred in that way. 


I. 34. Did Geo. A. Davenport ever borrow any any money at your 
bank through his own request and negotiation’ and independent of 
his father ? | 

(Objected to—not proper cross-examination—the topic having 
been in no way broached in the direct; also immaterial and irrele- 
vant, and as evidently intended to elicit evidence for use in other 
suits, and the witness is informed of his rights not to answer the 


question.) 
A. 34. I don’t remember that he did. All applications were made 


through Mr. Woodward, the cashier at the time. 
I. 35. Did you ever know or see Geo. A. sign a note for a 


1196 ' 
loan to himself, which he individually and unaided by his 
father had negotiated ? 
(Same objections.) 
A. 35. None that I know of or remember of. 


I. 36. Did Geo. A. keep a deposit or bank account in your bank ? 
A. 36. During my connection with the bank I don’t remember that 


he ever did. 
I. 37. Did Geo. ever refuse to sign a note when you asked him? 


A. 37. I never knew him to refuse. 
I. 88. As soon as you would write out tie note and hand it to him 


would he go to work immediately to sign his name? 
A. 38. I think he would. 
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I. 39. You say you don’t remember of ever reading a note to 

George or of seeing George read it to himself before signing. 

1197 Do you know how George knew, if at all, what the amount of 
the note was? 

A. 39. I do not know, but suppose he did. 

I. 40. Is it not a fact that you furnished George a pen and, when 
you wanted the note signed on the back, lay the note down with the 
back up, and when you wanted him to sign it on the face lay it 
down with the face up? 

A. 40. It is not. 


I. 41. State what you would do. 
A. 41. If I remember right, I would make out the note and hand 


it to him either to sign or endorse, as the case would be, and ask 
him to sign or endorse the note and hand him my pen, or he would 
step to the desk near by and use the pen there and sign or endorse. 
I. 42. You never had occasion to show him where to sign, 
1198 and you swear to that distinctly, do you? 
A. 42. I think I have had occasion to show him, as we 
have occasions every day with old borrowers or others. 
I. 43. Are you still the teller and assistant cashier in the Daven- 
port National Bank? 
A. 43. Iam. 
[.44. Have you any stock in that bank ? 
A. 44. I have 5 shares. 
I. 45. Has not the bank of which you are teller a large claim 
against Geo. A. Davenport, which it is seeking to enforce by fore- 
closing a mortgage on the north half of block 59? 


A. 45. They have. 
(S’g’d) . C. A. MAST. 


Subscribed and sworn to before me this 6th day of May, A. D. 
1881. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 
Adjourned till —. 


1199 UnitTep STATES oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby — that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 5th & 6th days of May, A. D. 1881, C. 
A. Mast, who was then by me duly sworn and examined, and his 
examination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness in the presence of the 

respective counsel for the complainant and defendant. 
1200 That said examination took place in the presence of and 
was conducted by Hirsch] & Preston, solicitors for complain- 
ant, and Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors 
for the defendant. 
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Witness my hand and seal notarial this 6th day of May, A. D. 


188]. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1201 & 1202 Deposition of W. S. Cameron for Plaintiff. 
Circuit Court of the United States, District of lowa. 


JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT ef al. 
JUNE 7, 1881—2 p. m. 
Examination proceeded. 


All parties present. 


W.S. CaMERON, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of plaintiff: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. W.S. Cameron; age, 50; residence, Davenport, lowa; occu- 
pation, hatter. 
I. 2. State whether or not you are acquainted with Geo. 
1203 A. Davenport, the son of Geo. L. Davenport; and, if so, how 
long you have known him. 


A.2. Tam. 10 years. 
I. 3. State whether or not you have had any business relations 


with him, more especially as to his real estate; if so, give the par- 
ticulars. 

A. 8. I never had any business expressly with him; only with his 
father when he has been present. I[ have a lease on part of block 
59. I obtained this lease in 1872. 

I. 4. State, if you please, what, if anything, was ever said by Geo. 
A. Davenport to you in the transactions concerning tiis lease, either 
immediately before or during the time that you obtained it or shortly 
after it. 

A. 4. No conversation ever before and nothing at the time it was 

made, but afterwards, while stepping in the store, he men- 
1204 tioned about the necessity of having the whole block of one 
size—3 stories. ‘The idea was that everybody must build of 


one size. 
I. 5. State whether or not Geo. A. Davenport dealt with you at 


times since you have been on the property described, in your busi- . 


ness as a hatter and furnisher. 


A. 5. He has. 
I. 6. State, if you please, during what years his dealings extended. 


A. 6. It was off and on from the time the lease was made up to 
the present time. 

I. 7. You may describe briefly now the general nature of his deal- 
ings and conduct when dealing with you, more especially as to his 


? 
ORM nae ~ ; 
ORO a crs ag : 
OND tagcat Be. oe 
at 
A 
14 
Pe 


a ee 
TERS ign ts 9 DVS: Ce mye, Hts Way ag 
ma 0 ls NW Aey 


enti — i 
. 


ae . 


A RN ie ca 


7 Cel i ah aa aatlapetith in tin 


tn —_ 


oot HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


buying or pricing or examining articles,and whatever particulars 
you may know. 
A. 7. He would often come in the store, look around and 
1205 price things, and sometimes he would buy and other times he 
would say he would call again. He would come again at 
other times as hestated. He would examine the articles. He would 
sometimes pay for them and sometimes he would have them charged. 
We used to take it out of the rent when the old gentleman came 
around. We used to have a settlement twice a year. 
I. 8. State whether or not George understood that the things that 
were charged would be accounted for at the next settlement. 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, and as leading, and as asking for an opinion of George’s un- 
derstanding without giving the facts.) 


1206 A. 8. I couldn’t really say what his understanding was. I 
understood that I would take out of the next settlement what 
was charged. 

I. 9. You may state what was said or done by you or him, if any- 
thing was said or done by you or him, at such times as he did not 
pay cash. 

A. 9. He would merely say “ charge them.” 


Cross-examination : 
I. 1. With whom did you negotiate for the lease you have of part 


of block 59? 
A.1. With Geo. L. Davenport. 
J. 2. With whom did you have the semi-annual settlements of 


rents? 
A. 2. They would always both come in together; the settlement 


was made with Geo. L. 

I. 3. Geo. A.’s account was, at those settlements, deducted from the 
rent, was it not? 

A. 3. It was. 
1207 I. 4. To whom was the balance of rent due, if any, paid ? 
A. 4. To his father. 

I. 5. Geo. A. signed the receipts, did he not, at these settlements ? 

A. 5. He did. 

I. 6. Is not that about all the part that he took in these settle- 
ments? 

A. 6. That was all. 

I. 7. Who drew the receipts for him to sign ? 
A. 7. I wrote the receipts on the back of the lease and Geo. signed 
them. 

I. 8. What was the semi-annual rental you paid ? 

A. 8. $100. 

I. 9. About what did Geo.’s semi-annual account amount to—that 
is, Geo.’s alone? 

A. 9. From 7 to 10 dollars, 

I. 10. What was this generally for—what article ? 

A. 10. Principally it would be for a hat—some furnishing goods. 
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I. 11. How many times a year would he buy a hat? 


A. 11. Generally about 2 a year. 
I. 12. Did you have any conversation with his father about 


1208 George’s purchasing these articles? 
A. 12. No, sir; he usually allowed the bills when the time 


came around. 
I. 18. About what would Geo.’s entire annual purchases amount to? 
A. 13. I don’t think much over $40. 
J. 14. Have you any means now of ascertaining what the sum 
would be? 
A. 14. No, sir. 
I. 15. Did you generally attend to him when he came to the store ? 
A. 15. I did not. 
I. 16. Then you never had much conversation with him ? 


A. 16. Only at times when I happened to wait on him. 
I. 17. Did you ever talk, or try to talk, with Geo. A. as you would 


with men ordinarilly, to hold a connected conversation ? 
(Objected to as not proper cross-examination.) 


1209 A.17. My conversation usually turned on fishing; that 
seemed to be what his mind run on, I thought, more than 
anything else. 
I. 18. Did you ever try to talk with him on matters of business? 
A. 18. I can’t say that I have, on real business. | 
I.19. When he called for an article, such as a hat or a pair of gloves, 
or any other article, state whether on such occasions you would enter 
into general conversation with him or confine the talk simply to the 
article shown. 
A. 19. On almost all occasions he would complain about a pain 
in his head or back; that it was going to rain or snow or something ; 
that he could tell it from the way he felt; that he felt it in his 


bones. 
I. 20. State generally the character of Geo.’s conversation, as you 


observed it, whether light and trifling or disconnected and 
1210 often silly, or whether his talk was that of men ordinarilly 
sensible and reasonable; state the impression made on your 


mind by his talk. 
(Objected to as not proper cross-examination.) 
A. 20. I would state that sometimes I thought he appeared rather 


bright and at other times very silly. 
I. 21. What opinion did you form from his talk and conduct as 


to his mental condition ? 
(Objected to as calling fora mere opinion and as not proper cross- 


examination.) 
A. 21. I didn’t consider him altogether right. 


Redirect examination : 
I. 1. When you say his talk was silly I suppose you mean 
1211 that his topics were such as to you were uninteresting and as a 
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man in active business would find time to discuss, as, for in- 
stance, hunting and fishing; am I right in this? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial, and as leading.) 


A. 1. Yes. 

I. 2. State generally the line you carry in your store. 

A. 2. Hats, caps, and gents’ furnishing goods, canes, umbrellas, 
rubber coats, and whatever is usually kept. 


(Signed) W. S. CAMERON. 


Subscribed and sworn to before me this 7th day of June, A. D. 
1881. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


Rec’d witness fee, $1.25; paid by pl’ff. 
(S’g’d) W. S. CAMERON. 


1212. Unirep States oF AMERICA, 
State of Iowa, Scott County: 

I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
Iowa, on the 7th day of June, A. D.1881, W.S. Cameron,who was then 
by me duly sworn and examined and his examination reduced to writ- 
ing by me, and, after being by me read over to said witness, was signed 
by said witness in the presence of the respective counsel for com- 
plainant and defendant. 

That said examination took place in the presence of and was con- 

ducted by Hirsch] & Preston, solicitors for complainant, and 
1213 Geo. E. Hubbell and Martin, Murphy & Lynch, solicitors for 
the defendants. 

Witness my hand and notarial seal this 7th day of June, A. D. 


1881. 
(S’g’d) C. H. CLEMMER, 
Notary Public. 


1214 Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT e¢ all. 


$170.25. 

Received of Brannan & Jayne one hundred and seventy dollars 
and twenty-five cents in full for taking plaintiff's testimony in above 
case. 

681 pages, @ 25c. a page. 

(S’g’d) C. H. CLEMMER, 


Commissioner. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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1215 In the Circuit Court of the United States for the District of 
Iowa. In Equity. 


JONATHAN Epwarps, Trustee, 
vs. 
Geo. L. DAvENrorRT, Geo. A. DAVENPORT, ef al. 


In the above-entitled cause it is agreed that the deposition of 
Frank L. Underwood may be taken before any disinterested United 
States commissioner residing in county of Jackson, in the State 
of Missouri, the city of Kansas, otherwise called Kansas City, 
in said county (who is hereby agreed upon as a commissioner for 
that purpose), on the 15 day of March, A. D. 1881, and on any day 

or days between the aforesaid date and the 30 day of March, 
1216 A. D. 1881, upon the following interrogatories, said deposition 

to be used as evidence on the trial of the above cause on the 
part of said complainant. 

The notice required by law to be given to said defendants and the 
issuing of a commission from the office of the clerk of the circuit 
court are hereby waived, said deposition to be subject to all just ex- 
ceptions not herein waived. 

Muscatine, March 14, 1881. 


(S’o’d) BRANNAN & JAYNE, 
Attorney- for Plaintiff. 
(S’e’d) - GEO. FE. HUBBELL, 


Altorney for Defendant. 


The commissioner will follow these instructions for taking depo- 
sitions: Begin with the following caption : 


Deposition of , taken before me, A B, a commis- 
1217 sioner duly appointed for that purpose by virtue of the annexed 
agreement. 


D C, of lawful age, being by me first duly sworn (or affirmed), 
doth, in answer to the following interrogatories, depose and say. 

(Here write the first interrogatory and insert the answer immedi- 
ately underneath, and so proceed with all the interrogatories.) 

The answers of the witness must be in his own words as nearly as 
practicable. 

All exhibits produced before the person taking the deposition or 
proved or referred to by any witness or correct copies thereof must 
be appended to the deposition and returned with the same or reason 
for the omission must be stated. 

Each witness must sign his own deposition. 

The deposition of each witness must be taken separately and the 

certificate below must be attached to each deposition. 
1218 The annexed agreement and interrogatories must be 
attached to and returned with the depositions. 

Every interrogatory and cross-interrogatory must be put to the 
witness and answered by him so far as he can answer the same. 

The fees for taking the depositions should be taxed and a memo- 
randum made by whom they are paid. 
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Neither party nor their agents or attorneys shall be present at 
the taking of the deposition unless by written agreement, 


Close each deposition with the following certificate : 


STATE OF . \ 
' 8s 
County, 
I, A B,a commissioner duly appointed, as set forth in the an- 
nexed agreement, hereby certify that C D was by me first solemnly 
sworn (or affirmed) to testify the truth, the whole truth, and 
1219 nothing but the truth; that the deposition subscribed by 
him, as above set forth, was reduced to writing by myself 
(or if by any other person name him and say by E D, who is not 
interested in the aforesaid suit, in my presence and) in the presence 
of said witness; that the whole of said deposition was read over to 
said witness (or by him) and was by him subscribed and sworn to 
in mv presence, and at the time and place in said agreement speci- 
tied, & that you have no interest in said cause. 
Witness my hand (and seal of office, if he be an officer and have 
a seal) this — day of , A. D. 18—. 


A B, Commissioner. 


N. B.—The whole should be sealed up by the commissioner, the 

title of the suit endorsed on the outside, also the name of the 

1220 commissioner, and be addressed to KE. R. Mason, el’k U.S. 
circuit court, Des Moines, Iowa. 


1221 In the Circuit Court of the United States for the District of 
Iowa. In Equity. 


JONATHAN Epwarps, Trustee, Complainant, 
US. 
GrorGE L. DAVENPoRT, GEoRGE A. Davenport, and Others, De- 
fendants. 


Interrogatories to be propounded to F. L. Underwood, a witness pro- 
duced on the part of the complainant in the above-entitled cause. 


Interrogatory lst. What is your name, age, residence, and occu- 

ation? 

. Interrogatory 2nd. State whether or not you resided and did 

1222 business at the city of Muscatine, Iowa, during and previous 
to the year 1875; and, if so, state what such business was. 

Interrogatory 3rd. State whether or not you are and were, in the 
year 1875, a member of the firm of Underwood & Clark, and what 
persons then and have since constituted said firm. 

Interrogatory 4th. State whether or not if the firm of Underwood 
and Clark had anything to do with negotiating a loan on the appli- 
cation of George L. Davenport and George A. Davenport; if so, state 
how you became concerned in negotiating said loan and who first 
suggested it to you, and when and where. 
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Interrogatory Sth. State what your firm did on learning 
1228 that a loan was desired on the Davenport property. 

Interrogatory 6th, State what steps, if any, your firm took 
in the way of placing said loan. 

Interrogatory 7th. State what part you personally took in any- 
thing that was done in relation to said loan. 

Interrogatory 8th. State, if you know, when the negotiations for 
said loan were finally concluded, the money paid, and the securities 
delivered, and from whom tie loan was made. 

Interrogatory 9th. State whether or not at any time before said loan 

was concluded and the money paid thereon you had ever met 
1224 the said George A. Davenport or had ever heard or informa- 

tion had in any way ever been brought to you that there was 
any question as to the mental soundness of the said George A. 
Davenport or his competency to make the loan. 

Interrogatory 10th. Are you acquainted with John Meredith 
Davies, who was at one time managing R. G. Dun & Co.’s commer- 
cial agency at Davenport? 

Interrogatory 11th. State whether or not on one of his visits to 
Muscatine you or your partner asked the said Davies if he knew of 
any desirable loans that could be placed in Davenport or Scott 
county, and that he answered you that George L. Davenport was 

reported to be in financial troubles, and that an effort 
1225 was being made to mortgage some of his property and the 

Davenport estate whereby he could get out of trouble. State 
if you know of any such conversation taking place between you or 
your partner, Mr. Clark, and the said Davies. 

Interrogatory 12th. State whether or not you or your partner, Mr 
Clark, called on the said Davies at the office of the agency in Daven- 
port and stated that your firm was negotiating the Davenport loan, 
taking a mortgage from George A. Davenport on his property, and 
asking the said Davies in confidence if he knew anything regard- 
ing the capacity of the said George A. Davenport to make a mort- 

gage. 
1226 Interrogatory 13th. State whether or not in answer to the 

question contained in the interrogatory immediately preceding 
thesaid Davies told you that it was reported that the said George 
A. Davenport had a guardian; that his father some years previous 
had been so appointed, and that as such had been managing the 
estate of the said George A. and advising an investigation of the 
records to ascertain the truth or falsity of the report. 

Interrogatory 14th. State whether or not Henry Jayne, of Mus- 
catine, as the attorney of your firm, went to Davenport for the 
purpose of investigating the records of Scott county to ascer- 
tain from them if a guardian for George A. Davenport had been 

appointed, and the investigation not proving satisfactory 
1227 it was decided to havea thorough examination of all court 

records and a transcript of title made by one of the local 
attorneys of the city of Davenport. 

Interrogatory 15th. State whether or not during the time that ne- 
gotiations were pending for said loan or at any time you had any 
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conversation with the said John Meredith Davies in regard to George 
A. Davenport or his mental condition. 

Interrogatory 16th. Do you know or can you set forth any other 
matters or things that may be of benefit or advantage to the parties 
at issue in this cause or either of them or that may be material to 

this your examination on the matters in question in this 
1228 cause? If so, set forth the same as fully and particularly in 

this your answer as though you were specially interrogated 
in relation thereto. 


1229 JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT ¢ al. 


Cross-interrogatories to be propounded to IF. L. Underwood on part 
of defendant. 


Cross-interrogatory 1. When did you become resident of Kansas 

City, Missouri ? 
— Int. 2. Do you not frequently visit your former home, Muscatine, 
Towa, and could you not very conveniently remain there long enough 
to have your deposition taken orally? 
Int. 3. Is it not «a fact that your former partner, Mr. Clark, 
1230 had personal control of the Davenport loan, and did he not 
make many trips to Davenport in looking atter the same ? 

Int. 4. Please state from whom or what source your firm. tirst 
learned of the desired loan on the part of the Davenports. 

Int. oO. Did you make any inquines during the peitdency of the 
loan as to George AL Davenport's capacity to manage or tansret 
business, or did vou Ta any way prior to or during ve loan nowotia: 
tions ever GK With any person Posidiag da Davenport as to the 

charaveter @ business qualifieations of George <A. Davenport? 
WH Int GQ. Is it neta tet Chat your firm undertook to negotiate 
& loan for S140,000" 

Int, 7 Who paid vour firm for services in connection with the 
loan mentioned, and how much ? 

int, 8S. For whom did your firm act in making the loan 

tut. 9 In 1875 and for a year or more prior did not J. Meredith 
Davies frequently call on your firm and obtain information as to the 
financial standing of parties ? 

Int. —. If you say that Mr. Davies did not first call your firm’s 

attention to the fact that Mr. Davenport wished to make a 
1232 large loan please state who did or how you first obtained 
such knowledge. 


Deposition of Frank L. Underwood, taken before me, Gardiner La- 
throp, a commissioner duly appointed for that purpose by virtue 
of the annexed agreement. 

Frank L. Unvrrwoon, of lawful age, being by me first duly 
sworn, doth, in answer to the following interrogatories, depose and 
Say : 

Taterragatory Ist. What is your name, age, residence, and occu 
pation Y 


>) 
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Answer to Ist interrogatory. Frank L. Underwood ; thirty-six ; 
Kansas City, Mo.; banker. 

Interrogatory 2nd. State whether or not you resided and did busi- 
ness at the city of Muscatine, Iowa, during and previous to the year 
1875; and, if so, state what such business was. 

Answer to 2nd interrogatorry. I resided in Muscatine dur- 
1238 ing and previous to 1875; my business was that of banker 
and broker. 

Interrogatory 3rd. State whether or not you are and were in the 
year 1875 a member of the firm of Underwood & Clark and what 
persons then and have since constituted said firm. 

Answer to 3d interrogatory. I am and was; F. L. Underwood and 
W. A. Clark. 

Interrogatorry 4th. State whether or not if the firm of Under- 
wood and Clark had anything to do with negotiating a loan on the 
application of George L. Davenport and George A. Davenpcrt; if 
so, state how you became concerned in negotiating said loan and 
who first suggested it to vou, and when and where. 

Answer to 4th interrogatory. We had something to do with ne- 

gotiating loan to George L. and George A. Davenport through 
1254 the Equitable Trust Co. We became concerned in negotiat- 

ing same through Charles L. Waterman, of or etn lowa, 
who first suggested it to us, at the office of Muscatine Nat. Bank, 
about May 15, 1875, 

Interrogatory Sth, State what your firm did ou learning that a 
loan was desired on the Davenport property, 

Answer to Sth interrogatory, Upon receipt of a telegram from Mr, 
Waterman a day or two after seeing hind ino my ofice TE went to 
Davenport, Viewed the property upon whieh a lawn Was wanted, and 
made a verbal contract with Charles BE. Patnan, the attormey of 
Goo, A. and Gea. L. Davenport, for procuring the loan if we could 
do sa Ma Patnam stated that his cllent wanted S175,000, and 

gave mea memoranda of or told me of the property upon 
1H which it was wanted, | made inquiry concerning the prop- 

erty and found it would be valued by gentlemen whom | 
knew to be well posted and conservative at more than twice this 
sum. I also made inquiry concerning applicants, one of whom, Geo. 
L., I had known for some years by reputation, as to the reason of 
their wanting so much money. I learned that their paper had 
passed readily, but that they had to make this loan that their floating 
paper might be funded into a longer loan. I had never had any trans- 
actions with either of the applicants. I returned home, talked the 
matter over with my partner, Mr. Clark, and wesent telegrams that 
evening to the Phoenix Mutual Life Insurance Co. of Hartford, 
Conn., to the secretary of the Connecticut Mutual Life Insurance 
Co. of Hartford, and to the Equitable Trust Co., New York. We 

had done no business of this kind with cither of the com- 
1286 panies named except the Phonix Mutual Life Insurance Co., 

bat Knew the other companies to be engaged tn the business 
of making Western loans, and trae called at their offices and talked 


of doing business for them in Towa, We concluded that the matter 


age 
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was of such magnitude that Mr. Clark had_ better go East and per- 
sonally endeavor to put the loan through. He started immediately ; 
went first to Hartford and saw the officers of the insurance com- 
panies, who declined to make the loan. He then went to New York 
and laid the matter before the officers of the trust Co. They looked 
more favorably on it, and their supervisor of loans being in the 
West Mr. Clark returned by way of Michigan, where he was, and 
got him to come to Davenport a few days after. I met Mr. Rock- 

well in Davenport, viewed the property with him, and with 
1237 him made inquiry of Mr. Thompson, of the First Nat. Bank, 

and Mr. Griggs, of the Citizens’ Nat. —, concerning the prop- 
erty and loans. Mr. Rockwell arranged with Mr. Putnam the 
details of the loan, and wrote the application for $151,000, which 
was sent to the company. I was with Mr. Rockwell and Mr. Put- 
nam only a small part of the time. They were together all that 
day; some days afterwards we were informed that the loan had 
been accepted for $95,000 on certain portions of the property and 
we were instructed to close it. Mr. Clark went to Davenport, accom- 


-panied by Mr. Jayne, and closed the loan in accordance with the 


requirements of the company, drawing on the company for the pro- 
ceeds of same and forwarding them the papers. 

Interrogatory 6th. State what steps, if any, your firm took 
1238 in the way of placing said loan. 

Answer to 6th interrogatory. I have answered this in 
answer to Interrogative 5. 

Interrogatory 7th. State what part you personally took in any- 
thing that was done in relation to said loan. 

Answer to 7th interrogatory. I have answered this in answer to 
interrogative 5. 

Interrogatory 8th. State, if you know, when the negotiations for 
said loan were finally concluded, the money paid, and the securities 
delivered, and from whom the loan was made. 

Answer to 8th interrogatory. The loan was finally closed on June 
28th, 1875, and the money paid in on that day, except proceeds of 

six bonds which was held until a release from George Bb. 
1239 Sargent wasprocured. This release was obtained and the pro- 

ceeds of the $6,000 drawn for, we were informed by Mr. Charles 
E. Putnam. The securities were delivered on June 28th, 1875, ex- 
cept six bonds of $1,000 each, which were sent, I suppose, when he 
drew for their proceeds. The loan was made by the Equitable 
Trust Co. of New London, Conn., doing business in New York city. 

Interrogatory 9th. State whether or not,.at any time before said 
loan was concluded and the money paid therein, you had ever met 
the said George A. Davenport or had ever heard or information 
had in any way ever been brought to you that there was any ques- 
tion as to the mental soundness of the said George A. Davenpori or 
liis competency to make the loan. 

Answer to 9th interrogatory. I never met George A. Daven- 

1240 port before the loan was made and the money paid, or since, 
nor did I ever‘hear, nor was information ever brought to me, 

nor did I ever learn in any way before the loan was concluded, the 
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money paid, and the securities delivered, that there was any question 
as to the mental soundness of George A. Davenport, or of his capacity 
to do business or competency to make the loan, and I may add here 
that had I heard anything of the sort I should have stopped the 
negotiations at once. 

Interrogatory 10th. Are you acquainted with John Meredith 
Davies, who was at one time managing R. G. Dun & Co.’s com- 
mercial agency at Davenport ? 

Answer to 10th interrogatory. I am. 

Interrogatory 11th. State whether or not on one of his visits to 

Muscatine you or your partner asked the said Daviers if he 
1241 knew of any desirable loans that could be placed in Daven- 

port or Scott county, and that he answered you that George 
LL. Davenport was reported to be in financial troubles, and that an 
effort was being made to mortgage some of his property and the 
Davenport estate whereby he could get out of trouble. State if you 
know of any such conversation taking place between you or your 
partner, Mr. Clark, and the said Daviers. 

Answer to 11th interrogatory. I never did, and do not believe my 
partner ever did. He never said anything to me about George L. 
Davenport wanting a loan. I knew nothing of and never heard of 
any such conversation as is referred to in this interrogatory. 

Interrogatory 12th. State whether or not you or your pariner, 

Mr. Clark, called on the said Daviers at the office of the 
1242 agency in Davenport, and stated that your firm was negotiat- 

ing the Davenport loan, taking a mortgage from George A. 
Davenport on his property, and asking the said Daviers in confi- 
dence if he knew anything regarding the capacity of the said George 
A. Davenport to make a mortgage. 

Answer to 12th interrogatory. I never called upon Mr. Daviers 
on any such errand as is referred to in this interrogatory,and never 
heard of Mr. Clark’s calling on any such errand. I never madeany 
such inquiry, and never heard uf Mr. Clark’s making any such. 

Interrogatory 13th. State whether or not, in answer to the question 
contained in the interrogatory immediately preceeding, the said 

Daviers told you that it was reported that the said George A. 


1243 Davenport had a guardian; that his father some years pre- . 


vious had been so appointed, and that as such had been man- 
aging the estate of the said George A. and advising an investigation 
of the records to ascertain the truth or falsity of the report. 

Answer to 18th interrogatory. Mr. Daviers never told me of any 
report that George A. Davenport had a guardian or that he had ever 
had; he never had occasion tu do so, as the matter was never talked 
of between us. 

Interrogatory 14th. State whether or not Henry Jayne, of Musca- 
tine, as the attorney of your firm, went to Davenport for the purpose 
of investigating the records of Scott county to ascertain from them 

if a guardian for George A. Davenport had been appointed, 
1244 and the investigation not proving satisfactory it was decided 
to have a thorough examination of all court records and a 
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transcript title made by one of the local attorneys of the city of 
Davenport. 

Answer to 14th interrogatory. Mr. Jayne went to Davenport as 
the attorney of our firm to advise with Mr. Clark in closing the 
loan; he never went there for us in connection with this loan ex- 
cept on the 28th day of June, 1875, when it was closed, and then for 
no other purpose except to advise in closing the loan; he didn’t go 
there for the purpose of investigating the records of Scott county to 
ascertain if a guardian had been appointed for George A. Daven- 
port, and was neveremployed by us or sent to Davenport by us for 
that purpose. It was arranged when Mr. Rockwell and I were in 

Davenport that a full and complete abstract of title to the 
1245 Davenport property should be made by Mr. Charles M. 

Waterman, of Davenport, whom we knew to bea man who 
had paid special attention to the making of abstracts and investiga- 
tion of title. 

Interrogatory 15th. State whether or not during the time that 
negutiations were pending for said loan or at any time you had any 
conversation with the said John Meredith Daviers in regard to 
George A. Davenport or his mental condition. 

Answer to 15th interrogatory. I had not. 

Interrogatory 16th. Do you know or can you set forth any other 
matters or things that may be of benefit or advantage to the parties 

at issue in this cause or either of them, or that may be ma- 
1246 terial to this your examination or the matters in question In 

this cause? If so, set forth the same as fully and particularly 
in this your answer as though you were specially interrogated in re- 
lation thereto. 

Answer to 16th interrogatory. I do not; I think I have stated fully 
all that I know in connection with the matter. 


Cross-interrogatory 1. When did you become resident of Kansas 
City, Missouri? 

Answer to cross-interrogatory 1. In September, 1879. 

Cross-interrogatory 2. Do you not frequently visit your former 
home, Muscatine, Iowa, and could you not very conveniently remain 

there long enough to have your deposition taken orally ? 
1247 Answer to cross-interrogatory 2. [ have visited my old home 

in Muscatine about once in three months. I do not know 
when I shall go more than 24 hours in advance of my going. I am 
president and acting manager of a large bank and cattle company ; 
am building a great deal, and am connected actively with a good 
many enterprises, so that I seldom get away except when called on 
business, and it is hard for me to arrange to go anywhere, even on 
business, a day in advance. 

Cross-interrogatory 4. Is it not a fact that your former partner, 
Mr. Clark, had personal control of the Davenport loan, and did he 
not make many trips to Davenport in looking after the same ? 

Answer to cross-interrogatory 3. He had no more personal con- 

trol than I. I think he made two, possibly hee, trips to 
1248 Davenport in connection with the loan. . 
Cross-interrogatory 4. Please state from whom or what 
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source your firm first learned of the desired loan on the part of the 
Davenports. 

Answer to cross-interrogatory 4. I have already stated that. we 
first learned it from Mr. Chas. M. Waterman. 

Cross-interrogatory 5. Did you make any inquiries during the 
pendency of the loan as to George A. Davenport’s capacity to man- 
age or transact business, or did you in any way prior to or during 
the loan negotiations ever talk with any person residing in Daven- 
port as to the character as business qualifications of George A. Daven- 
port? 

Answer to cross-interrogatory 5. I made no inquiries as to Geo. 

A. Davenport’s capacity to transact business. I know of noth- 
1249 ing or had heard of nothing to suggest such inquiry on my 
part. 

Cross-interrogatory 6. Is it not a fact that your firm undertook to 
negotiate a loan for $150,000 ? 

Answer to cross-interrogatory 6. The amount first asked was 
$175,000. Formal application was made for $151,000, and a loan 
was finally made of $95,000 on less property than was embraced in 
formal application. 

Cross-interrogatory 7. Who paid your firm for services in connec- 
tion with the loan mentioned, and how much ? 

Answer to cross-interrogatory 7. George L. & Geo. A. Davenport 
paid us $2,500. 

Cross-interrogatory 8. For whom did your firm act in making the 
loan ? 

Answer to cross-interrogatory 8. We undertook to procure 

1250 the loan for Geo. L. & Geo. A. Davenport, not knowing where 

it could be procured, for a compensation agreed upon with 

Mr. Putnam, and in our effort to place the loan we acted for the 

Davenports. After the trust Co. had agreed to loan them $95,000 we 

were appointed agents for the trust Co. and carried out their instruc- 

tions in closing the loan, and, I may add, the amount received by us 

in payment of our services was but little more than half of the com- 
pensation agreed to be paid us by Mr. Putnam. 

Cross-interrogatory 9 In 1875, and for a year or more prior, did 
not J. Meredith Daviers frequently call.on your firm and obtain in- 
formation as to the Sunmaiel standing of parties ? 

Answer to cross-interrogatory 9. Mr. Daviers never called 

1251 on our firm for that purpose. He frequently called on me 

as cashier of the Muscatine Nat. Bank to obtain such infor- 
mation. 

Interrogatory. If you say that Mr. Daviers did not first call your 
firm’s attention to the fact that Mr. Davenport wished to makea 
large loan, please state who did, or how you first obtained such 
knowledge. 

Answer to interrogatory. I have already twice stated that Mr. 
Charles M. Waterman first called our attention to the fact that Mr. 
Davenport wished to make a loan. 


(S’g’d) FRANK L. UNDERWOOD. 
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Soave ow Missovny U. 
Jeodson Comriy > 
1, Gantiner Lathrop, a conarissioner daly annotated, as set 
IY Aowdh dy Che annexed agreomment, Nereby candidly Chat Prank |b. 
Cindonwoed Was Ay aie Geet solemnly amor to testity dhe 
Beh, The Whole Bath, and WaTRIMR™ Bat Uo Grads Chat Uae depoash 
Lied sebaonibed by laa, ae abowe sed Rath, Was reditead: da Ween 
by CLV. Howell, whe is nod terested i the afaresaidd suit, fa Ay 
WPESERCE art ty the presence of said withers; that the whale of said 
deposition was read ever by said withess, and was by hin sabserbed 
and sworn to in my presence and at the time and A om ih sake 
agreement specified, and that I have no interest in said cause. 
Witness my hand this 25th day of March, A. D. 18381. 
(Signed) GARDINER LATHROP, 
United States Commissioner, Circuit Court of the 
United States, Western District of Missourt. 


Fees, $10. Paid by plaintiff. 


1253 (Endorsed:) In the cireuit court of the United States, dis- 

trict of Iowa. In equity. Jonathan Edwards, trustee, vs. 
George L. Davenport & George A. Davenport. Deposition of Frank 
L. Underwood for complainant. Opened & filed May 10,1881. E. 


R. Mason, clerk. 


1254 In the Cireuit Court of the United States in and for the 
District of Iowa. 


JONATHAN Epwarps, Trustee, Complainant, 
vs. 
Grorerk L. DAVENPORT and Others, Defendants. 


In the above-entitled cause it is agreed that the depositions of 
John Rockwell, Henry R. Bond, Jonathan Edwards, and Edwin 8. 
Marston may be taken before any United States commissioner jn 
the city of New York, in the State of New York, at his office in said 
ity Owho is hereby agreed Upon asa commissioner foe that purpose), 
on the 12th day of Mared, AL DO ISST, and en any day er days be 
tween the afiresaid date and the J0th daw af Mareh. AL DO ISS), 

upon the Lllowing interrogatories, said deposition to be used 
IW as evidence on the trial af the above cause on the part of said 
plarntitt 

The notice required by law to be given to said defendant and 
the issuing of a conmission from the ottice of the clerk of the said 
cireuit court are hereby waived, said deposition to be subject te all 
just exceptions not herein waived, 

Muscatine, Mareh 1, 1881], 


S’g'd) BRANNAN & JAYNE, 
Atiorney- for Plaintiff. 
(S’g’d) GEO. E. HUBBELL, 


Attorney for Defendant. 
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The conmissioner will follow these tastrrctions for taking depo: 
sitions: Bagi with the following aaption 

Daposition of = === | taken before area, A Ba connaissioner 
Waly appointed for That purpose Oy vlntwe of the annexed agive 
WENA, 

Dy GC of Rawal aga, Delag Qo ave Best daly swoon (ar adinaed) 
doth, I amawer ta The Allowing aterregatoanes depose and say, 

(Uleve write the Gist inteagatony and taser the answer ta: 
LVS mediately vacterneathh, and so proceed with all the interrog- 
AlOrteEr ) 

The answers of the witness must be in his own words as nearly 
as practicable. 

All exhibits produced before the person taking the deposition or 
proved or referred to by any witness or correet copies thereof must 
be appended to the deposition and returned with the same or rea- 
son for the omission must be stated. Each witness must sign his 
own deposition. The deposition of each witness must be taken sep- 
arately, and the certificate below must be attached to each deposi- 
tion. 

The annexed agreement and interrogatories must be attached 
to and returned with the depositions. 3 

Every interrogatory and cross-interrogatory must be put to the wit- 

ness and answered by him so far as he can answer the same. 
1257 The fees for taking the depositions should be taxed and a 
memorandum made by whom they are paid. 

Neither party nor their agents or attorneys shall be present at the 
taking of the deposition unless by written agreement. 

Close each deposition with the following certificate : 


STatTeE oF New YORK, 
City of New York, New York County, | 


I, A Bla commissioner duly appointed, as set forth in the an- 
Hored agreement, hereby certify that CD was by me first solemnly 
sworn (or ainmed) to testify the trath, the whole trath, and noth: 
Ing but Che teath: that the deposition subseribed by him, as above 
eet forth, Was deduced to wetting by myself (er HP dy any other pes 
som mane him, and sav be ED. who ts not interested tn the afore: 

said suit, ia may presence and) tn the presence af said wit 

VIN ness; that the whole of sad deposition was read over to said 

Witness (or by him) and was by him subseribed and sworn toe 

ik MY presence and at the time and place In said agreement spect 

fied, 

Witness my hand and seal of aftice (if he be an officer and have 
a seal) this — day of » AL DO IS—. 


SS. 


A B, Commissioner. 


N. B—The whole should be sealed up by the commissioner, the 
title of the suit endorsed on the outside, also the name of the com- 
missioner, and be addressed to the clerk of the — court of Musca- 
tine county, at Muscatine, Iowa. 
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STaTE OF New YORK, ep 
Southern District of New York, j ~~ ° 
The return to this commission is set forth m the papers hereto an- 


nexed. 
March 28th, 1881. 


[SEAL ] (S’g’d) GEO. F. BETTS, 
125 U. S. Commissioner for the Southern District of New York. 


Fees paid on taking depositions, $59.75. 
(Se"d) GEQ. F. BETTS, 
LU. S. Commissioner. 
1260 In the Circuit Court of the United States for the District of 
lowa. In Equity. 


JONATHAN Epwakps, Trustee, Complainant, 


a vs. 
GrorGE L. DAVENPORT, GEORGE A. DAVENPORT, and Others, De- 
; fendants. 


Interrogatories to be propounded to Henry R. Bond, Jonathan Ed- 
wards, and Edwin 8. Marston, witnesses produced on the part of 
the complainant in the above-entitled cause. 


Interrogatory Ist. What is your name, age, residence, and occu- 
pation ? 

Interrogatory 2nd. State whether or not you are connected with 

the Equitable Trust Company of New London, Connecticut ; 
1261 and, if so, how long have you been connected with it and in 
what capacity ? 

Interrogatory 3rd. State if you know of an application being 
made to the said trust company by George L. Davenport and 
George A. Davenport in the earlier part of the year 1875; what 
papers, if any, were presented in aid of such application or as a basis 
for the consideration of such application; what action the said trust 
company took in relation to said loan; state fully and particularly 
all that was done in relation to said loan, and if the loan was made 
fora sum that was less than that applied for state, if you know, 
the reason why this was done. | 

Interrogatory 4th. State whether you are acquainted with the 

said George L. Davenport and the said George A. Davenport 
1262 or either of them ; and, if so, when you became acquainted 
with or met them or either of them, and where. 

Interrogatory 5th. Were you connected with the said trust com- 
pany when the loan to the said George L. Davenport and the said 
George A. Davenport was actually made and the money paid thereon ? 
If so, state when it was. : 

Interrogatory 6th. State whether or not you at any time before the 
said loan was finally consummated and the money paid thereon 
ever knew or heard or were in any manner informed that there was 
any question of the mental soundness of George A. Davenport or of 
his capacity to make such loan or mortgage to secure it. 
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1263 Interrogatory 7th. Do you know or can you state any other 

matter or thing that may be of benefit or advantage to the 
parties at issue in this cause or to either of them or that may be 
material to the subject of this your examination or the matters in 
question in this cause? If you do set forth the same as fully and 
particularly as though you were specially interrogated in relation 
thereto. 


1264 In the Circuit Court of the United States for the District of 
Iowa. In Equity. 
JONATHAN Epwarps, Trustee, Complainant, 
vs. 
GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, and Others, Defend- 
ants. 


Interrogaiories to be propounded to John Rockwell, a witness pro- 
duced on the part of the complainant in the above-entitled cause. 


Interrogatory Ist. What is your name, age, residence, and occupa- 
tion ? 

Interrogatory 2nd. State whether or not you ever held any posi- 

tion in the office of the Equitable Trust Company of New 
1265 London, Connecticut, in the year 1875; if so, state what po- 

sition you held, when and during what time you held the 
position, and what its duties were. 

Interrogatory 3rd. State whether or not you know of an applica- 
cation being made to the said trust company fora loan in the earlier 
part of the 5 year 1875 and purporting to be signed by George L. Dav- 
enport and George A. Davenport; and if you answer you do state 
what sum was applied for; state all you know about such applica- 
tion. 

Interrogatory 4th. If, in answer to the second interrogatory, you 
state you were the supervisor of loans for said trust company at the 

time said Davenport application for a loan was made state 
1266 whether or not it was part of your duty as such supervisor to 
examine applications and papers accompanying or presented 
in connection with such applications, and if you answer that it was 
part of vour duty to make such examinations state whether or not 
you examined the application for the said Davenport loan and the 
papers, if any there were, that were presented in connection with 
said loan application, and if you did make such examination state 
what those papers were, and if you can obtain them please pro- 
duce the original application and all papers accompanying or pre- 
sented in connection therewith and have the commissioner by whom 
your testimony is taken in this case append them to this your depo- 
sition as parts thereof as exhibits properly identified. 
Interrogatory 5th. State, if you know, when such applica- 
1267 tion was finally acted on by the said trust company and 
what amount was by it accepted, and if the amount so ac- 
cepted was less than the amount applied for state if you know why 
the trust company declined to make the loan for the sum asked in 
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the application and accepted it in a less sum; state fully all you 
may know in relation to this matter. 

Interrogatory 6th. State, if you know, why the bonds and coupons 
which the mortgage in this suit was intended to secure are dated 
May Ist, 1875, and if the trust company did anything in relation to 
the interest for the first six months and the same is known to you 
state what it did. 

Interrogatory 7th. State whether or not you came to the 

1268 city of Davenport, Iowa, for any purpose connected with the 

application for said loan ; if you answer you did state when 

and by whose direction you came to Davenport, how long you re- 

mained, and if you saw any persons while there in relation to said 

loan give their names, and if you did anything in respect to said 
loan state what was done and with whom. Answer fully. 

Interrogatory 8th. If you state that you were in Davenport on 
business having reference to said loan state whether or not while 
you were there you called at the office of John Meridith Daviers, who 
was at that time the manager of R.G. Dun & Co.’s commercial 
agency at Davenport, and stated to Mr. Daviers that you were in 

Davenport to pass upon the loan negotiated by Underwood 
1269 & Clark on the Davenport property, and that Daviers then 

told you of the common report of George A. Davenport having 
a guardian ; that he, Daviers, had understood that the investigation 
of the records did not show such to exist, and as to George A.’s 
mental condition or capacity to make a mortgage you could ascer- 
tain the views of business men who had been residents of the city 
of Davenport longer that he (Daviers) had been. 

Interrogatory 9th. State whether or not you said or had any con- 
versation with the said John Meridith Daviers at his office or else- 
where during the time you were in Davenport or at any time in re- 
lation to said loan as to the said George A. Davenport’s mental 
condition. 

Interrogatory 10th. State whether or not you ever saw or 
1270 had any conversation with the said George A. Davenport. 

Interrogaiory 11th. State whether or not before said loan 
was finally consummated and the money paid you ever had any 
hint or intimation of mental unsoundness on the part of the said 
George A. Davenport; if so, state when, where, and from whom or 
in what manner vou heard it. 

Interrogatory 12th. Do you know or can you set forth any other 
matter or thing that which may be of benefit or advantage to the 
parties at issue in this case or either of them or that may be mate- 
rial to the subject of this your examination or the matters in ques- 
tion in this cause? If so, set forth the same as fully as if you were 
specially interrogated in relation thereto. 


1271 Objections. 
In U.S. Cireuit Court, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT e¢ al. 
The defendant, Sarah G. Davenport, guardian of George A. Daven- 
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port, objects to all the material interrogatories propounded in chief 
to the witnesses, Henry R. Bond, Jonathan Edwards, Edwin S. 
Marston, and John Rockwell, and the answers which said interroga- 
tories may elict for the reason that said witnesses are interested in 
the issues on trial and in which judgment may be rendered against 
the objector as guardian of George A. Davenport. 

GEORGE E. HUBBELL, 

MARTIN, MURPHY & LYNCH, 

: Alt’ys for Def’t. 


1272 JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT e al. 


Cross-interrogatories to be propounded unto Henry R. Bond, Jona- 
than Edwards, & Edwin 8S. Marston: 


Int. 1. Who first called your companie’s attention to the fact that 
the Davenports desired to make a large loan ? 

Int. 2. Please produce for the commissioner to copy all correspond- 
ence which your company had with Mess. Underwood & Clark, of 
Muscatine, Iowa, relating to said loan and make the same exhibits 
to your deposition. 

Int. 3. Before closing said loan did you make inquiries of 

1273 any person who knew the Davenports as to the habits & busi- 

ness capacity of George A.? If so, please state of whom, 

and, if by letter, attach a copy of your letter and the answers thereto 
to this deposition. 

Int. 4. If, in answer to the 6th interrogatory-iu-chief, you shoulp 
say that before the consum-ation of said loan you had heard nothing 
of George A.’s mental incapacity, you will please state if you made 
any effort to ascertain anything concerning him, his habits or 
capacity ; if so, in what way ? 

Int. 5. Did your company not send the money to Underwood & 
Clark, of Muscatine, to pay over on said loan, and were they not the 

agents of your company in negotiating said loan? 
1274 Int. 6. Did your company have any correspondence with 
Mr. Charles E. Putnam or Mess. Putnam & Rogers, of Daven- 
port, Iowa, during the negotiations looking to the loan? If so, you 
will please produce copies of the same and annex to your deposition. 


1275 JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT et al. 


Cross-interrogatories to be propounded to John Rockwell. 


Int. 1. Please state the length of time you were in Davenport, 
Iowa, in the spring of 1875, and at what hotel you were a guest. 

Int. 2. During your stay in Davenport with whom did you confer, 
if any one, as to the business habits and capacity of George A. 
Davenport? Name each person and what each one said to you. 
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Int. 8. Did you have any conversation with George A. 
1276 during the visit named; if so, upon what subjects did you 
converse ? 

Int. 4. Did you make any effort or attempt to see George A. Dav- 
enport while in Davenport ? 

Int. 5. Did you make any effort or attempt to learn anything as 
to the mental condition of George A. or his capacity to transact 
business? If yea, state fully what such efforts and attempts were. 

Int. 6. Is it not a fact that you yourself while in Davenport for- 
warded to your company an application with your approval for a 
loan to the extent of $150,000 ? 

Int. 7. Is it not also a fact that in making such approval you 

acted to some extent upon the personal responsibility of the 
1277 Davenports, or at least not alone upon the security offered. 
Int. 8. If in answer to the last interrogatory you shall say 
that you acted in part on the personal responsibility of George A. 
Davenport, you will state what you then knew about his personal 
responsibility ; what you learned concerning him as a business man 
and from whom you obtained such information, and be particular 
and give the names of the persons with whom you conferred. 

Int. 9. Is it not a fact that you obtained such an unfavorable 
opinion of the business capacity of the Davenports that you refused 
to recommend the #e loan until after an agreement was made to 
place the —— mortgaged property in the hands or under the 

control of some third or other party ? 
1278 Int. 10. If you should answer the last question in the nega- 
tive, you will then state why you required the mortgaged 
property to be placed under the control of one Charles E. Putnam 
instead of leaving it with the Davenports. 

Int. 11. Now, if it should be true that you obtained such an unfa- 
vorable opinion of the business capacity of the Davenports as to de- 
mand as a condition precedent to the approval of the loan that the 
proposed mortgaged property should not be control-ed by the Dav- 
enports, but by Mr. Putnam, will you have the kindness to state what 
you learned unfavorable to either of the Davenports’ business ca- 

acity—from whom you learned it (giving names)? 

1279 Int. 12. In an affidavit made by you on the 15th day of 

May, 1879, before Patrick Hogan, a notary public, in the city 
of New York, and to be used in this cause, did you not say “After 
some investigation I learned that the applicants were not good man- 
agers of their affairs, and that some arrangements would be necessary 
to receive the proper collection of the income of the property and 
its application to the payment of interest, and of the taxes, cost of 
Insurance and repairs upon the property to be mortgaged ; without 
some such arrangement I was unwilling to recommend to the said 
company to make a loan ?” 

Int. 13. If you now say that you so stated in said affidavit you 
will then state of what that “some investigation ” consisted ? 

Int. 14. In making the investigation referred to in the last 
1280 question did you not call upon R. G. Dun & Co.’s commer- 


cial agency ? 
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Int. 15. Please state if you met either Underwood or Clark, of 
Muscatine while in Davenport, and in this conversation please 
name all the parties you conversed with about said loan or the 
Davenports during the visit named. : 

Int. 16. Inasmuch as you were investigating the Davenports, how 
do you know that you had nothing to say with J. Meredith Davies 
about them ? | 

Int. 17. If you shall say, in answer to the 10th interrogatory-in- 
chief, that you neither saw nor had any conversation with George 
A. Davenport you will then please state why you did not see him, 

what prevented you from seeing him, and what, if any, 
1281 efforts you made to see him. 
Int. 18. Is it not a fact that you came specially from New 
York to Davenport, Iowa, to investigate as to the proposed loan, and 
as a part of that investigation did you not deem it important to 
ascertain the character and standing of the parties to the loan? 
Now, if all this be true, will you explain how it happened that you 
neither saw nor attempted to see George A. Davenport? 

Int. 19. As you came so far to investigate the proposed loan, did 
you ascertain the use that was to be made of the borrowed money ? 

Int. 20. Did you learn that the money was to be used in paying 

debts of George L. Davenport ? 
1282 Int. 21. Did you, in your investigation, after coming so 
far and after recommending a loan of $150,000, ascertain 
what part of the proposed mortgaged property belonged to George 
A. and what to George L.? 

Int. 22. Did you learn when making the investigation named that 
George L. Davenport had always managed the property of George 
A.? 

Int. 23. Was not the loan which you approved of, $150,000, to 
cover as security an entire block of property belonging to George A. 
Davenport in the city of Davenport and being block 59? 

Int. 24. Did you learn when in Davenport that said block was 
covered with buildings occupied by tenants ; and, — yea did you in- 

quire of any tenant about George A. Davenport’s mental or 
1283 business capacity, or did you inquire of any such tenant any- 
thing whatever concerning George A. Davenport? 

Int. 25. Did you see George A. Davenport sign his name to the 
application for the loan which you say was approved by you? 

Int. 26. Did you see and converse with any of the officers of either 
of the banking houses of Davenport when in Davenport concerning 
Geo. A. Davenport; if so, who and what was said ? 


1284 Circuit Court of the United States for the District of Lowa. 


JONATHAN Epwarps, Trustee, Complainant, 
against 
GreorGE L. DAvenport and Others, Defendants. 
Marcu 24, 1881. 


Before George F. Betts, a United States commissioner, in the city 
of New York, at his office, 120 Broadway, personally appeared the 
45—145 
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Go 


above-named Jonathan Edwards, a witness on the part of the com- 
plainant, who, being duly sworn, answered the interrogatories and 
cross-interrogatories hereto annexed as follows: 


To the first interrogatory he saith: Name, Jonathan Edwards ; 
age, 59; residence, New York city; I am a lawyer by profes- 
1285 sion and president of the Equitable Trust Company. 

To the second interrogatory he saith: I have been con- 
nected as president with that company since its organization, in the 
spring of 1872. 

To the third interrogatory he saith: I know of such application 
having been made about the middle or latter part of the month of 
May, in the year 1875. The first paper presented was a telegram 
from Underwood «& Clark, of Muscatine. Subsequently Mr. George 
L. Clark, of that firm, came personally to New York to press the 
application. Afterwards the application and appraisement papers 
ordinarily used by our company on such occasions were presented. 
We sent the supervisor of our loan department, John Rockwell, to 

Davenport to investigate the application. He recommended 
1286 a loan for one hundred and fifty-one thousand dollars, for 

which he considered the security offered sufficient. ‘The or- 
dinary application paper was prepared by him, and it, together with 
the usual appraisement papers, forwarded by him to the company. 
Upon being submitted to the executive committee it was deemed 
best to refer the application to a sub-committee, who, through their 
correspondent in Davenport, could ascertain more particularly as to 
the value of the proposed security. That committee subsequently 
reported to the executive committee that the information they re- 
ceived from their correspondents did not justify the appraisement 
papers submitted to the company. Upon this report the application 
was not accepted by the company. Subsequently a proposition was 

received from Mr. Putnam that the company shouid loan 
1287 ninety-five thousand dollars upon a portion of the property 

offered, which, being deemed by the executive committee sufli- 
cient security, that amount was accepted. 

To the fourth interrogatory he saith: Iam not acquainted with 
them, and never saw either of them. 

To the fifth interrogatory he saith: I was connected with the com- 
pany when the loan was actually made and the money paid, and to 
the best of my recollection the money for that loan was paid over by 
the company, the greater portion of it, in the month of July, 1875. 

To the sixth interrogatory he saith: I did not at any time before 
the said loan was finally consummated and money paid thereon 
ever know or hear nor wasI everin any manner informed that 

there was any question of mental soundness of George A. Daven- 
1288 portor of his capacity to make a loan or mortgage to secure 
it until two years after the loan was consummated. 

To the seventh interrogatory he saith: I know that if the slightest 
intimation had been given to the company or its officers or agents 
or any of them, or suspicion created in the mind of any mem- 
ber of the executive committee respecting the mental capacity of 
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George L. and George A. Davenport or either of them to make the 
loan in question or a mortgage to secure it, the loan would never 
have been made; the executive committe wou!d have unhesitatingly 
declined the application for it without regard to the security offered. 


Cross-interrogatories : 


To the first cross-interrogatory he saith: Underwood «& Clark, of 
Muscatine. 
1289 To the second cross-interrogatory hesaith: That correspond- 
ence is not in my possession, being under the control of the 
secretary of the company, by whom it will be produced when his 
deposition is taken in this case. 

To the third cross-interrogatory he saith : Through our supervisor, 
Mr. Rockwell, inquiries were made, as I was informed, as to the 
business habits of George A. Davenport. He learned that he was 
shiftless in his management of his property, but received no inti- 
mation whatever from any source of any doubt as to bis mental 
capacity. 

To the fourth cross-interrogatory he saith: Only such inquiries 
as I have said were made by Mr. Rockwell. 

To the fifth cross-interrogatory he saith: It was only after 
1290 the negotiations for said loan were completed that Under- 
wood & Clark were directed to attend to some of the details 
respecting the closing of it, and they were authorized to draw upon 
the company for the money as soon as all the matters connected 
with it should be perfected, and, as I understand, they did so draw 
early in July for the greater portion of the money, and the drafts 
were accepted and paid. All negotiations respecting the making of 
the loan were conducted by the company or by Mr. Rockwell, as 
supervisor, exclusively 

To the sixth cross-interrogatory he saith: All such correspondence 
which took place between Charles E. Putnam or Putnam & Rogers 
with the Equitable Trust Company in possession and under the 

control of the secretary of the company will be produced 
1291 when his deposition is taken. 


(S’g’d) JONATHAN EDWARDS. 


The above deposition was read over to the witness and subscribed 
by him in my presence, he having been duly sworn before taking 
the same. 

(S’g’d) GEO. F. BETTS, 
U. S. Commissioner for the Southern District of New York. 


STATE OF New YORK, hs 
Southern District of New York, 


I, George F. Betts, a commissioner duly appointed as set forth in 
the annexed agreement, do hereby certify that Jonathan Edwards 
was by me first solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth ; that the deposition subscribed by him, 
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as above set forth, was reduced to writing by Arthur W. 
1292 French, who is not interested in the aforesaid suit, in my 

presence and in the presence of said witness; that the whole 
of said deposition was read over by said witness and was by him 
subscribed and sworn to in my presence and at the time and place 
in said agreement specified. 

Witness my hand and seal the 24th day of March, A. D. 1881. 
[SEAL. ] (S’¢’d) GEO. F. BETTS, 
United States Commissioner in and for the 
Southern District of New York. 


1298) Cireuit Court of the United States, of the District of Towa. 
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JoNaTHAN Epwanrps, Complainant, 
against 
Grorak L. DAvENrORT and Others, Defendants. 
Marcu 24rnu, 1881, 

Before George F. Betts, a United States commissioner, in the city 
of New York, at his oftice, 120 Broadway, personally appeared the 
above-named John Rockwell, a witness produced on the part of the 
complainant, who, being duly sworn, answered the interrogatories 
and cross-interrogatories hereto annexed as follows: 

To the first interrogatory he saith: John Rockwell; fifty-one ; 

Tarrytown ; no business. 
1294 To the second interrogatory he saith: I was supervisor of 
loans for the Equitable Trust Company in the year 1875. I 
entered upon that position in March, 1873, and left it in August, 
1879. Its duties consisted of the general supervision of applications 
to the company for loans. 

To the third interrogatory he saith: I know of such an applica- 
tion being made in the latter part of May, 1875. The sum applied 
for was $151,000. The application was drawn up by myself and 
left with Mr. Putnam, and, if I remember correctly, it was handed 
to me by Mr. Putnam on the following day, signed by George L. and 
George A. Davenport. I forwarded that application to the Equitable 
‘Trust Company in New York, together with diagrams and appraisals 

of the property referred to in it. It was presented to the exec- 
1295 utive committee, passed upon by them, and was then placed 
among the papers of the company. 

To the fourth interrogatory he saith: It was part of my duty to 
examine applications and papers accompanying them. I did ex- 
amine Davenport's application and the papers connected with it. 
The papers accompanying it consisted of schedules of the property 
offered, with an appraisement of the same; also certain diagrams of 
the property, all of which I here produce to be appended to my 
deposition. . 

To the fifth interrogatory he saith: I notice by a memorandum 
on the back of the application that it appears to have been accepted 
on the third of June, 1875, for the sum of $95,000. ‘This action 
was taken in the city of New York while I was absent, and 
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1296 I cannot state the reasons that influenced the company in 
reducing the amount of the loan. 

To the sixth interrogatory he saith: It was the practice of the 
company to make all the bonds of its borrowers date May Ist or No- 
vember Ist, and in adjusting the amount to be paid to the borrower 
an allowance was made to him for the difference in interest between 
the first of May and the date when he executed the bond. My 
knowledge about this transaction is only general, and that it was 
in conformity with the usual practice of the company. 

To the seventh interrogatory he saith: [ went to Davenport for 
no other business than that connected with this loan. I went by 

direction of the Equitable Trust Company. I remained in 
1297 Davenport about two days. I conferred with Charles E. 
Putnam, Mr. Clark, of Underwood & Clark, and Mr. Water- 
man, and some other persons whose names I cannot now recollect, 
as my intercourse with them was confined to the asking of a ques- 
tion or two only, The result of it was that I forwarded to the 
Equitable Trust Company an —— from the Davenports for 
a loan, together with the papers that I have already produced. I 
investigated the value of the property with some care, and also veri- 
fied the statements that were made to me concerning the income, 
the taxes, and the terms of the leases, and also made an arrange- 
ment with Mr. Putnam by which he was to continue to act as the 
Davenports’ agent during the existence of the loan, if made; that 
he should have control of the rents and out of them should 
1298 pay the interest on: the loan, together with taxes and insur- 
ance and repairs of the property. 

To the eighth interrogatory he saith: I never saw John Meredith 
Daviess, to the best of my knowledge and belief, and [| certainly 
never had any conversation with him relating to any of the sub- 
jects referred tu in this interrogatory. 

To the ninth interrogatory he saith: I never had any conversa- 
tion whatever with Daviess that I am aware of, and certainly none 
whatever with regard to George A. Davenport or his mental condi- 
tion. 

To the tenth interrogatory he saith: I neither saw him nor had 
any conversation with him. 

To the eleventh interrogatory he saith: I never had any hint or 

intimation of mental unsoundness on the part of George A. 
1299 Davenport previous to the final consummation of the loan 
and the payment of the money. 

To the twelfth interrogatory he saith: While I was at Grand 
Rapids, Michigan, in the latter part of May, 1875, Mr. Clark, of the 
firm of Underwood & Clark, came there and stated that he had just 
come from New York, where he had presented to the Equitable 
Trust Company the matter of a loan to the Davenports, and he re- 
quested me to go with him to Davenport and look into the matter. 
I went. Mr. Clark and I travelled together a part or the whole of the 
way. In the course of the journey I ascertained from him 
that the applicants were father and son; that they had been 
reputed fies sm but that latterly a considerable amount of their 
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paper had been dishonored, and it appeared that while 
1300 they possessed an ample income they were bad managers 

and had allowed themselves to become embarrassed ; that the 
property they offered as security was doubtless valuable and produc- 
ing a good income. On my arrival in Davenport I went with Mr. 
Clark to the office of Charles E. Putnam, where I met Mr. Water- 
man. Mr. Putnam stated that he was acting as agent for the Daven- 
ports in this negotiation, and I asked him whether Mr. Clark’s state- 
ment with regard to the business management of the men was cor- 
rect. He stated that itsubstantially was. Mr. Waterman confirmed 
this. I then told him that I would investigate the property and 
satisfy myself with regard to its value and its income. I did so. I 

then went back to Putnam and told him that the security 
1301 and income appeared satisfactory, but that the men did not ap- 

pear to be such managers as would make the loan a desirable 
one, and asked what could be done; he told me that he had a power 
of attorney from them both, giving him authority to receive their 
rents, pay taxes, and other expenses, and also to pay interest if the 
myney was berrowed. I asked to see that power of attorney. He 
showed it to me and, after examining it, I asked if that could be 
made irrevocable during the existence of the loan, if made; he said 
it could, I stated that I should require the power of attorney to be 
made irrevocable and incorporated as a part of the mortgage, to 
which he assented. I herewith offer the mortgage of the Daven- 
ports containing a copy of his power of attorney. I have examined 

the copy and, to the best of my knowledge and belief, it is a 
1302 correct copy of the power shown me by Putnam. I drew up 

the application which was signed by the Davenports, and it 
was forwarded to New York and acted upon by the company. The 
first intimation that I ever heard with regard to an unsound condi- 
tion of mind on the part of George A. Davenport was obtained from 
a letter from Putnam written to the Equitable Trust Company, 
dated August 2d, 1877. 

This letter is now before me, and I offer it in evidence and annex 
it, and in looking it over I notice a little inaccuracy on the part of 
Mr. Putnam where he says: “ We had never transacted any busi- 
ness with or for George A. Davenport,” for the power of attorney 
that Putnam showed to me was executed by George A. as well as 

George L. Davenport, and Putnam had accepted a power of 
1303 attorney from him previous to-my knowledge of their busi- 
ness. 

I also notice that Mr. Putnam states: “ No charge of negligence 
ean be made in this particular against Messrs. Underwood & Clark, 
who acted as your agents in negotiating this loan.” Mr. Putnam is 
in error here, for Underwood & Clark were not agents of the com- 
pany at that time, and the negotiation was conducted with myself 
on behalf of the company. 

I should state that [ returned to New York some time in June, 
1875, and then learned that there had been a delay in closing the 
loan; first, to a question concerning commissions raised by Putnam 
against Underwood & Clark, and in the second place because Put- 
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nam reported that a number of the bonds which the Davenports 
were to execute had been spoiled, and he wished some otiers sent 
him. 
1304 These matters are brought to my memory by reference to 
letters of my own to Underwood & Clark bearing dates June 
12th and June 17th, and a telegram of my own to Underwood & 
Clark of the 17th of June, 1875. , 
I am informed that these letters will be called for on the part of 
another witness in this case, and consequently I do not offer them 
in evidence. 


To the first cross-interrogatory he saith: I was in Davenport about 
two days. I don’t remember the name of the hotel. 

To the second cross-interrogatory he saith: I conferred with Mr. 
Putnam, Mr. Clark, of Underwood & Clark, and Mr. Waterman 
concerning the business habits of George A. Davenport. 

His capacity was never questioned. What they said to me 
1305 was, in effect, that he was not a prudent manager of his 
affairs. 
To the third cross-interrogatory he saith: I had no con- 
versation with him whatever. 

To the fourth cross-interrogatory he saith: In the course of my 
negotiations. with Mr. Putnam I stated that [ would like to see both 
the Davenports. He said that I could see them, if I remember cor- 
rectly ; he said thatthey had an office in the same building in which 
his oflice was situated, but before going to see them he would like 
to say that these men felt very much humiliated by the position in 
which they found themselves, of having enjoyed the reputation of 
men of liberal means and now being compelled to borrow money, 
and that an interview with them would be painful to them and not 

profitable to me, for that he, Putnam, represented them fully, 
1306 and that I might rely upon having any arrangement I made 
with him fully carried out by the Davenports. 

To the fifth cross-interrogatory he saith: I made none whatever. 

To the sixth cross-interrogatory he saith: It is a fact. 

To the seventh cross-interrogatory he saith: I have already stated 
that I eliminated the personal responsibility of the Davenports from 
the whole transaction. When their own agent admitted that they 
were bad managers of their affairs it didn’t seem to me necessary to 
pursue that inquiry any further, and I then turned my attention to 
the security, to the income, and also to the method by which the 
application of that income could be secured for the purposes of a 

loan. 
1307 To the eighth cross-interrogatory he saith: I can only re- 
peat what I have already stated, that my, information con- 
cerning George A. Davenport was obtained from Messrs. Clark, Put- 
nam, and Waterman, and that they all agreed in representing him 
as a careless manager. 

To the ninth cross-interrogatory he saith: The business capacity 
of the Davenports was never in question. Good management was 
the only point that I sought to secure, and I have already stated I 
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learned that Putnam was already in possession of a power of attor- 
ney transferring the management of the Davenports’ property to 
him. I did insist that Putnam should continue to manage the prop- 
erty for the Davenports, as a condition upon which I would recom- 
mend the loan. 

To the tenth cross-interrogatory he saith: Because I had reason 

to believe that Putnam would manage the property more to 
1308 the advantage of the Equitable Trust Company than the 
Davenports would. 

To the eleventh cross-interrogatory he saith: [ received no in- 
formation whatever concerning the capacity of either of them. 

To the twelfth cross-interrogatory he saith : This quotation from 
my affidavit is substantially correct, only in place of the word “ re- 
ceived” the proper correction would be, the word “secure” should 
be used. 

‘To the thirteenth cross-interrogatory he saith: It consisted of full 
conversation with Messrs. Putnam, Clark, and Waterman. 

To the fourteenth cross-interrogatory he saith: No. 

To the fifteenth cross-interrogatory he saith : I did meet Mr. Clark, 

and have already stated that I had a conversation with him- 
1309 self and Mr. Putnam and Mr. Waterman. [ also visited the 

property offered as security, went into various of the stores, 
and conversed with the tenants; I cannot recall their names. 

To the sixteenth cross-interrogatory he saith: I have already an- 
swered that my investigation of the Davenports was confined to con- 
versation with Putnam, Clark, and Waterman. 

To the seventeenth cross-interrogatory he saith: Nothing pre- 
vented my seeing George A. Davenport. I stated to Mr. Putnam 
that I would like to see him, but he answered me that he and his 
father were both humiliated and embarrassed by the position in 
which they found themselves, and that an interview would be pain- 
ful to them and not profitable to me, as he was their full attorney 

and empowered to transact all the business that I had in view, 
1310 and in support of that statement he produced the power of 
attorney from both father and son. 

To the eighteenth cross-interrogatory he saith : I came from Grand 
Rapids, Michigan, to Davenport for the purpose of investigating this 
loan, and did deem it important to ascertain the character and stand- 
ing of the parties. I learned from their own agent that they were 
not good managers. I did ask to see them both and was deterred 
by Mr. Putnam’s answer that it would be painful to them and not 
profitable to me. 

To the nineteenth cross-interrogatory he saith: I did. 

To the twentieth cross-interrogatory he saith: I understood that 
it was to be used in part for the debts of George L. and in part for 

the debts of George A. 
1311 To the twenty-first cross-interrogatorv he saith : I certainly 
knew that the property offered for security embraced property 
belonging to each. I cannot at this moment remember how precise 
I was in enquiring what particular portions belonged to the father 


and what to the son. 
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To the twenty-second cross-interrogatory he saith: No. 

To the twenty-third cross-interrogatory he saith: There was an 
entire block of it. I cannot be positive as to the number. Neither 
can I now state whether I knew at the time to which of the Daven- 
ports that block belonged. 

To the twenty-fourth cross-interrogatory he saith : Isaw the block 
in question, and saw that it was partly covered by buildings. I 

conversed with the tenants concerning their leases and their 
1312 rents, but I asked no questions of any of them concerning 

George A. Davenport’s mental or business capacity. I made 
no inquiries whatever of any tenant concerning George A. Daven- 
port, that I remember. . 

To the twenty-fifth cross-interrogatory he saith: No. 

To the twenty-sixth cross-interrogatory he saith: I had no con- 
Versation with any officer of any bank concerning George A. Daven- 
port, to the best of my recollection, unless I should except Mr. Put- 
nam, who, I believe, was president of a savings bank. 

(S’e’d) JOHN ROCKWELL. 


Subscribed in my presence by the witness, who had read over the 
same in my presence, having been duly sworn before his deposition 
was taken, this 24th day of March, A. D. 1881. 

(S’g’d) GEO. F. BETTS, 
U. S. Commissioner in & for the Southern District of New York. 


1318 STATE OF NEw YORK, ss 
Southern District of New York, 


I, George F. Betts, a commissioner, duly appointed as set forth in 
the annexed agreement, hereby certify that John Rockwell was by 
me first duly sworn to testify the truth, the whole truth, and noth- 
ing but the truth; that the deposition subscribed by him, as above 
set forth, was reduced to writing by Harris Pierce, who is not inter- 
ested in the aforesaid suit, in my presence and in the presence of 
said witness; that the whole of said deposition was read over to said 
witness and was by him subscribed and sworn to in my presence 
and at the time and place in said agreement specified. 

Witness my hand and seal the 26th day of March, A. D. 1881. 

[SEAL. ] (S’g’d) GEO. F. BETTS, 
United States Commissioner in & for the 
Southern District of Iowa. 


1314 Application to the Equitable Trust Company of New London, 
Conn. 


New YorK OFFICE, 52 WILLIAM STREET. 


The undersigned apply for a loan secured by a first lien on real 
estate in the city of Davenport, Iowa, for the benefit of the Equita- 
ble Trust Company, as follows: Amount of loan, one hundred & 
fifty-one thousand dollars for five years; annual rate of interest, 
payable semi-annually, 7%, discounted to net nine %- Full name 
of obligor? George L. Davenport, George A. Davenport. Occupation 
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and present place of business? Improving their own real estate in 
Davenport. Full name of wife, if married? Sarah G., wife of 
George L. Davenport; George A. Davenport is unmarried. The 
titles to the several pieces of property are in the names of 
1315 George L. Davenport and George A. Davenport. Description 
of property offered as security by lot and block or by metes 
and bounds: Block 59 and lot ten, and parts of lots 1 and 9, in block 
41, in the city of Davenport, particularly shown in the schedule and 
maps hereto annexed. Dimensions of buildings set forth in the 
schedule and maps. Building materials? Some buildings brick ; 
some wood. Purposes of use? Rented for stores and offices. Name 
of occupant? There are 56 tenants, who pay rent to the applicants. 
Value of ground, $247,655; value of building, $58,000; total, 
$305,655. Insurance, $9,500 on block 59; $20,500 on block 41; total, 
$30,000. Loan to be used to fund miscellaneous indebtedness. An- 
nual rent, $12,278 from buildings and $6,445 from ground rents; 
total, $18,723. What mortgages now on premises, and by 
1316 whom held? Estate of Wm. McManus, $8,000; estate of 
William McManus, $10,000; D. Platt, $2,500; Davenport 
Nat. Bank, $30,000; D. N. & J. J. Richardson, $25,000; John Littig, 
$2,700 ; J. J. Humphrey, $13,000; Davenport Savings Bank, $5,000. 
* * * ‘Title a fee simple, unincumbered, except as in last an- 
swer? Subject to various ground * * * part of the above- 
named * * * Front paved? Yes; brick * * * Sewered? 
* * * Has * * * Water pipes? Yes. * * * = Insur- 
ance policies and renewals to be effected by and premiums paid 
through a person named by the company tv supervise the same. 


N. B.—The applicant wi)l please specify the above particulars so 
far as practicable, and in all cases sign the application. 
Dated at Davenport, Iowa, May 25th, 18785. 
(S’g’d) GEO. L. DAVENPORT. 
(S’g’d) GEO. A. DAVENPORT. 


1317 Accepted for $95,000 on south half of block 59 and prop- 
erty in block 41 by sub-committee. — 


June 3, 1875. 
JAMES A. ROOSEVELT. 
JOHN D. MAXWELL. 
CHARLEY BUTLER. 


(Endorsed :) No. —. Amount, $151,000. Application for loan of 
George L. Davenport and George A. Davenport. Presented by 
Underwood & Clark, Muscatine, Iowa. Received May 29, 1875. 


J.D. M. 
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of Lot 1 and Part of Lot 2, Block 57, Davenport, Iowa. 


1318 Property of George A. Davenport, Davenport, Iowa. Block 59, 
Arbitrarily Subdivided. 
Annual 
Lots Feet | Feet | Price per| Value of | Value of pooner rent of 
front. | deep. | front foot.| land. building. | | twee build- 
. ‘ ing. 
eR 76 $300 7,800 
aaa ES ee 300 6,330 | - $9,000 }.... ..-. 1,600 
RR REG 2127} 90 300 5” 5p eg 250 
a ce ae 90 300 6,300 |... .--.. 250 
AYRE ER g29 | 90 300 6,870 |... ._- 250 
_ EE Soe 238 90 800 6,990 |... ... 300 
Wssid cabinets 237} 90 300 6,960 |.---...-..| 800 
ieshsiisanes: aidealabie: sition 228 90 300 GT qe qemu 250 
RIES 228; 80 300 6,840 |... ...- 250 
iii edu 50 800 | 22,500 |.. -.---.-- 500 
SEs iatipanieneain 22 | 150 250 5,500 
es as 92 | 150 250| —5'500 |} 9000 |... 400 
| __ERE er ee 22 150 250 5,500 j -...- .-- 225 
Wich eccenhaieaaad 22 150 250 §,500 |... --..-2. 400 
cite imatnis sits chitin 22 150 250 2 8 are 400 
| Ee EO 80 200 8 ee 250 
|, RRR ee 80 150 20,700 | ..---- .-- 400 
ONE 50 75 125 6,250 |.....---_.| 240 
ERR 61 75 125 7,625 
WD cd cuaatitinisansics 45 75 250 11,250 | ..-... .- 400 
EE, 75 250 | Geen 200 
22 to 29, ine. ....| 188% 75 200  & Ere 540 
EL 223 | 47 200 4400 1. os. 450 
ORR, EF. 50 50 Ea 285 
SRA, Gp 50 50 , ee 150 
RECT ES F 50 50 ry eens 160 
$209,655 | $18,000 | $6,445 $2,000 
1319 Property of George L. Davenport, Davenport, Iowa. Subdivision 
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Price per | Value of | Value of 
front foot. | land, building. 
S8d0 7 * ww |. aus tue 
800 5,450 d, 5,000 
800 d, 550 5, 000 
800 o, 540 5,000 
800 5,350 5,000 
800 5,550 5,000 
300 5,550 5,000 
800 5,550 5,000 
$46,200 | $35,000 


Annual 
rent of 
land. 


Annual 
rent of 
build- 
ing, 


$1,000 
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1,170 
1,120 
1,086 
1,020 
1,170 
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970 


$9,506 


This property in block 57 forms no part of that referred to in the 


application for a loan of $151,000, dated May 25th, 1875. 
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Lot 10, Part of Lot 1, and Part of Lot 9, Block 41, Davenport, Iowa. 


SSE Oar cane : $343 75 22,000 
Part of 1 12,000 


BOI 0 binned nti easton 4, 
$38,000 $10,278 


We, the undersigned, hereby certify that we are well ac- 

1320 quainted with the values of property in the city of Daven- 

port and have given careful attention to the appraisal of the 

foregoing lots and buildings, and the values as given above are 
correct to the best of our knowledge and belief. 


Davenport, Iowa, May 25th, 1875. 
tea) JAMES THOMPSON. 
S’g’d) H. H. ANDRESEN. 


(Here follow diagrams marked pp. 13821 and 1322.) 


1323 SCHEDULE “A.” 


Apportionment of $95,000 Loan of the Equitable Trust Company to 
George L. and George A. Davenport on the Mortgaged Property Accord- 
ing to the Appraisemenis. 


Descriptions. Appraise- | A pportion- 
ments. 


West half of south half block 59 and buildings... .......| $65,290 
East half of south half block 59 —-.. 50,000 
Part of lot 9, block 41, and buildings -_. 10,000 
Lot 1, block 41, and buildings... 25,000 
Lot 10, block 41, and buildings .... -----2 ---. -- ee. eee oe. 43,000 


$198,290 


i Ro ais contents deena malas 


SCHEDULE “ B.” 


Agreement. 


The annexed mortgage is made under and upon the following ex- 
press conditions and agreements, to wit: That the apportionment of 
loan on mortgaged property shall be in accordance with the 

13824 separate appraisements thereof as above stated, and any pur- 
chaser or subsequent mortgagee of any of said lots or tracts 

shall take same subject to the payment and discharge at ma- 
turity of the prior hen hereby created for only the proportionate 
amount of said loan above specified and set opposite each of said 
tracts (and this mortgage is further made subject to the reserved 
right of said George A. Davenport to make leases of parts of said 
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premises of same character as others now thereon), which shall be 
confirmed by the second party; and it is further agreed that the 
power of attorney given to Cha. E. Putnam, Esq., copy of which 
is hereto annexed, marked Schedule “ C,” is intended to constitute 
part of the security for this loan, and the same shall therefore be 
irrevocable during the lifetime of this mortgage. 


1325 SCHEDULE “ C.” 
Copy of Power of Attorney. 


Know all men by these presents that we, George L. Davenport 
and George A. Davenport, of the county of Scott and State of Iowa, 
do by these presents make, constitute, and appoint Charles E. Put- 
nam, of said county and State, our and each of our trueand lawful 
attorney, for us and each of us, and in our place and stead to man- 
age, take charge of, and exercise general control and supervision of 
our lands, tenements, and hereditaments in said county of Scott, 
State of Iowa, and elsewhere; to loan or borrow money and make 
sales, and to enter into contracts for the conveyance or mortgage of 
any of our said real and personal estates; to demand, sue for, col- 

lect, and give acquittances for all sums of money, debts, notes, 
1326 and mortgages and demands whatsoever which are or shall 

be due, owing, and belonging to us or either of us, and to re- 
lease all mortgages or other liens of record; to lease all or any part 
of our said lots or lands and tenements for such rents and terms 
and under such conditions as he may deem best, and to execute 
leases therefor, and to demand, collect, and receive all such rents 
and arrears of rent as now are or may hereafter be due or owing to 
us or either of us from our respective tenants, and to give receipts 
therefor; to receive all dividends which are or shall be standing in 
our respective names in any corporation, to receipt therefor, and to 
sell, transfer, and assign all such stock; to effect insurance on any of 
our said buildings for such amounts, in such companies, and on such 

terms as to our said attorney shall seem meet and proper; 
13827 to make or cause to be made all necessary repairs on any of 

our said tenements and buildings, and in case of loss by fire 
to cause the same to be rebuilt, and to make, enter into, and execute 
all necessary contracts therefor; to pay all taxes of every kind and 
description, and to redeem from tax sales any of our said real estate; 
to adjust and pay all accounts, notes, and mortgages, and all interest 
due or to become due thereon, and to make settlements of all claims 
against us or either of us, or to compromise, contest, or adjudicate 
the same as to our said attorney shall seem meet and proper, and in 
general to do all acts and things which he may consider necessary 
or beneficial connected with our business, property, or interests, and 
to enter into, execute, and deliver all vouchers, contracts, bonds, obli- 
gations, or other instruments necessary or proper therefor, giving 

aud granting unto our said attorney full power and authority 
1328 todo and perform all and every act and thing whatsoever 

required and necessary to be done in or about the premises 
as fully as we or either of us might or could do if personally pres- 
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ent; and we and each of us hereby ratify and confirm all our said 
attorney may lawfully do in the premises by virtue hereof. 
Witness our hands this 5th day of May, 1875. 
(Signed) GEO. L. DAVENPORT. 
Do. GEO. A. DAVENPORT. 


STATE OF Iowa, \ ss. 
Scott County, 


Be it remembered that on this 5th day of June, A. D. 1875, before 
the undersigned, a notary public in and for said county and State, 
personally appeared George L. Davenport and George A. Davenport, 
to me personally known to be the identical persons whose names are 

affixed to the foregoing power of attorney, and acknowledged 
1329 thesaid instrument to be their voluntary act and deed for the 
purposes therein set forth. 

Witness my hand and notarial seal the day and year last above 
written. 

| Notarial Seal Louis A. Le Claire, Scott Co., Lowa. ] 
LOUIS A. Le CLAIRE, 
Notary Public. 


1330 This indenture, made this first day of May, in the year 

eighteen hundred and seventy-five, between George L. Dav- 
enport and Sarah G. Davenport, his wife, and George A. Davenport, 
unmarried, of the city of Davenport, in the county of Scott, State of 
Iowa, of the first part, and Jonathan Edwards, of the city of New 
York, trustee, of the second part, witnesseth : 

That whereas George L. Davenport and George A. Davenport are 

justly indebted to the Equitable Trust Company of New London, 
onnecticut, in the sum of ninety-five thousand ($95,000) dollars for 
borrowed money, evidenced by ninety-five coupon bonds, each for 
the principal sum of one thousand dollars and numbered from 5017 
to 5111, both inclusive, bearing date of May first, eighteen hundred 
and seventy-five, and payable five (5) years after the date 
1331 thereof, with interest at the rate of seven per cent. per annum, 
payable semi-annually, which bonds, with the interest cou- 
pons thereto annexed, were executed by the said George L. Daven- 
port and George A. Davenport to the said Equitable Trust Company 
and are payable at its office in the city of New York: 

Now, therefore, the said party of the first part, in consideration of 
the said loan and to secure the payment of the said several bonds 
and interest coupons, and also to secure the faithful performance of 
all the covenants, conditions, stipulations, and agreements contained 
in said bonds or hereinafter contained, have granted, bargained, 
and sold, and by these presents do grant, bargain, sell, convey, and 
confirm, unto the said party of the second part, his successor or suc- 
cessors and assigns, all the certain lots, pieces, or parcels of land 

in the county of Scott and State of Iowa, known and described 
1332 as follows, to wit: The south half of block No. fifty-nine 
(59), lot No. one (1), block No. forty-one (41), except the east 
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twenty-three (23) feet of the south sixty (60) feet, the west forty (40) 
feet of the south half of lot No. nine (9), block No. forty-one (41), 
and lot No. ten (10), block No. forty-one (41); also all right, title, 
and interest to the west twenty (20) feet of the north half of lot No. 
nine (9), block No. forty-ore (41), all being in Antoine Le Claire’s 
additions to the city of Davenport, in said county and State. 

The apportionment of loan marked Schedule “A,” the agreement 
marked Schedule “ B,” and power of attorney marked Schedule “ C,” 
hereto annexed, are hereby referred to and made part of this mort- 
gage. 

Together with all the privileges and appurtenances thereunto be- 
longing or in anywise appertaining, and all the estate, right, title, 

and interest of the said party of the first part in and to the 
1333 same and every part and parcel thereof: 

To have and to hold the above-described premises, with the 
appurtenances, unto the said party of the second part, his successors 
and assigns, forever, in trust for the said Equitable Trust Company : 

Provided always, and these presents are upon this express condi- 
tion, That if the said party of the first part, their heirs, executors, or 
administrators, shall well and truly pay to the said Equitable Trust 
Company the full amount of said principal sum of ninety-five thou- 
sand dollars, with all the interest thereon, at the several times and 
in the manner specified in the said several bonds and interest 
- coupons, and shall well and truly perform, fulfill, and keep all and 
singular the covenants, conditions, stipulations, and agreements 

contained in said bonds or herein contained on their part 
1334 and behalf to be done, performed, and kept, then these pres- 

ents and all the estate hereby created shall cease and be 
void; otherwise to be and remain in full force. 

And said party of the first part, for themselves, heirs, executors, 
administrators, and assigns, hereby covenant and agree to and with 
the said party of the second part, his successors and assigns, that 
the title to the above-granted premises is free, clear, and unencum- 
bered ; that they — lawfully seized of the premises aforesaid as of a 
sure and indefeasible estate of inheritance in fee simple, and that 
they will warrant and forever defend the same against all claims 
whatsoever. 

And, further, that they will well and truly pay the principal sum 
of money, with the interest thereon, mauiienedl in said several bonds 

and interest coupons, and perform, fulfill, and keep all the 
1335 covenants, conditions, stipulations, and agreements therein 

contained, according to the tenor and effect, true intent and 
meaning thereof. 

And, further, that in case of a failure to insure or keep insured 
the buildings on said premises in the manner specified in said 
bonds, the said party of the second part or his successors in trust, at 
his or their option, may effect such insurance in his or their own 
name or names or otherwise, and the premium money paid there- 
for shall be a charge upon said premises and shall be and is hereby 
declared to be secured by this instrument in the same manner as 
the said principal sum and interest above mentioned are secured. 
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And said premium money so paid may at any time after the pay- 

ment thereof be collected by suit or otherwise from the said party 

of the first part by said party of the second part or his suc- 

1336 cessors, with interest at the rate of ten per cent. per annum 

from the time the same shall be auvanced, with reasonable 

— fees for collection and without relief from appraisement 
aws. 

And it is.-hereby expressly agreed between the said party of the first 
vart and the said party of the second part that if default be made 
in the payment of any one of the installments of interest aforesaid 
at the time and place specified in said bonds and coupons, or if the 
said party of the first part shall fail to perform, fulfill, and keep all 
singular the covenants, conditions, stipulations, and agreements in 
said bonds or herein contained ; or if said party of the first part 
shall suffer said premises or any part thereof to be sold for any tax 
or assessment whatever, or shall do or permit to be done to, in, upon, 

or about, said premises or any part thereof anything that may 
1337 in anywise impair, weaken, or diminish the security in- 

tended to be effected under and by this instrument, or in case 
there exists any claim, lien, or incumbrance upon the premises 
above described—that is, prior to this deed—then and in either such 
case the said principal sum of ninety-five thousand dollars and all 
arrearages of interest shall, at the option of the legal holder or holders 
of all of said bonds, become due and payable; or if default be made 
in the payment of said principal sum of money at maturity, then, 
at the option of the legal holder of any of said bonds or interest 
coupons, the said sum of ninety-five thousand dollars and all ar- 
rearages of interest shall become due and payable, and in either 
case the amount due may be collected at any time after ten days’ 

nofice, without relief from valuation or appraisement laws. 
1338 And upon any such default and ten days’ notice as afore- 

said the said party of the second part or his successor or suc- 
cessors shall, upon the demand of the holder or holders of the bonds 
or interest coupons as aforesaid, proceed in his or their name or 
names to foreclose this mortgage in some court of competent juris- 
diction, and shall recover, in addition to principal, interest, and or- 
dinary costs, a reasonable attorney’s fee, not exceeding five per cent., 
for the collection thereof, all to be collected without relief from val- 
uation or appraisement laws. 

And itis further agreed by and between the parties aforesaid that 
in case of the death, absence from the United States, inability or re- 
fusal to act of said party of the second part at any time when his 
action under the foregoing powers and trusts may be required, then 

Henry R. Bond, of New London, Connecticut, shall be and 
1339 hereby is appointed and made successor to said party of the 

second part in said trusts, with like powers and authority, 
and the title to said premises shall thereupon become vested in such 
successor in trust for the purposes aforesaid. 

And in case of the death, absence from the United States, inability 
or refusal to act of the said party of the second part and the said 
Henry R. Bond at any time when action under the foregoing powers 
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and trusts may be required, then James Grant, of Davenport, Iowa, 
shall be, and hereby is, appointed and made successor to said party 
of the second part and said Henry R. Bond under this deed, with 
like powers and authority, and the title to said premises shall there- 
upon become vested in said last-named successor in trust for the 
uses and purposes aforesaid. : 
1340 In testimony whereof the said party of the first part have 
hereunto set their hands and seals this twenty-fifth day of 
June, A. D. 1875. 


(S’g’d) GEO. L. DAVENPORT. __ [srat. 
(S'g’d SARAH G. DAVENPORT. [srat. 
(S'e’d -GEO. A. DAVENPORT. — [seat.] 


STATE OF Iowa, _ 
County of Scott, City of Davenport, { ~* 


I, Louis A. Le Claire, a notary public in and for the county and 
State aforesaid, and residing in said county, do hereby certify that 
George L. Davenport, Sarah G. Davenport, and George A. Daven- 
port, — are personally known to me to be the real persons whose 
names are subscribed to the foregoing instrument as having executed 
the same, appeared before me this day in person and they acknowl- 

edged that they signed, sealed, and delivered the said 
1341 instrument of writing as their free and voluntary act for the 
uses and purposes therein set forth. 

Given under my hand and notarial seal this 25th day of June, A. 
D. 1875. 

[SEAL. } (S’g’d) LOUIS A. Le CLAIRE, 
Notary Public. 


(Endorsed :) Iowa. Mortgage. Geo. L. Davenport and wife and 
Geo. A. Davenport to Jonathan Edwards, trustee. $95,000. Filed 
for record June 28th, 1875, 3.55 o’clock p.m. Recorded Book Y, 
lots M, page 114. J. A. Le Claire, recorder of — county. 


Loan agents, Indiana. Equitable Trust Company. 


1342 Putnam & Rogers, attorneys and counselors, Davenport’s 
Block, Second street. 


Chas. E. Putnam. John N. Rogers. 
DAVENPORT, Iowa, Aug. 2, 1877. 
Jonathan Edwards, Esq., pres. Eq. Trust Co., 52 William St., N. Y. 


Dear Sir: Some facts have just come to light in this city of grave 
importance, which, from their counection with the security in your 
Davenport loan, I feel it my duty to immediately inform you. 

A part of the security in your loan to G. L. & G. A. Davenport was 
furnished by the latter, who is the son of George L., and has been 
an accommodation endorser in all their transactions. The indebt- 
ness was that of Geo. L. Davenport. 

47—145 
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The relations between Geo. L. Davenport and his wife, 

1343 Sarah G. Davenport have not been harmonious, and re- 
cently she applied to our probate court and has just been ap- 
pointed temporary guardian of her son, Geo. A., upon the ground 
that he was not possessed of intelligence sufficient to enable him to 
attend to his own business, and the application is supported by a 
number of affidavits. John C. Bills and Geo. E. Hubbell, attorneys 
of this city, have the business in charge. It is their intention, as I 
am informed, to attack the validity of the encumbrance on the north 
half of block 59. Yours is partly on the south half of same block. 

I have not learned of any intention to assail your mortgage, and 
do not know that any is entertained, but inasmuch as the conse- 

quences of the proceedings instituted are far-reaching I 
1344 thought you should be immediately informed thereof that 

you might in advance have the matter under advisement 
and take such action thereon as you thought proper. There are 
-Jarge interests at stake here, and this attempt will no doubt be 
strongly contested. It has struck our community like a thunder 
clap on a clear day. 

It is proper to say further that up to the execution of your mort- 
gage we had never transacted any business with or for Geo. A. 
Davenport, our professional relations having been with his father, 
Geo. L. Davenport, and in the negotiations which preceded your 
loan we do nut think the question of his competency was raised or 
considered in any manner whatever. It was assumed, as a matter 

of course and as a settled fact. 
1345 Previous thereto there had been a large number of loans 

made and security given by the son on this very property, 
one of which for $25,000 was paid off by your loan. The att’ys 
transacting the business in that case were among our most prudent 
and careful lawyers, so that no charge of negligence can be made in 
this particular against Mess. Underwood & Clark, who acted as your 
agents In negotiating this loan, or of Mr. Rockwell, your supervisor 
of loans, who was personally present and approved it. 


Yours truly, | 
(Signed) CHAS. E. PUTNAM. 


1346 Circuit Court of the United States for the District of Iowa. 
JONATHAN Epwarps, Trustee, Complainant, 
against 
GEORGE L. DAvENPoRT and Others, Defendants. 


Makcu 26, 1881. 


Before George F. Betts, a United States commissioner in the city 
of New York, at his office 120 Broadway, personally appeared the 
above-named Edwin 8S. Marston, a witness produced on the part of 
the complainant, who, being duly sworn, answered to the interroga- 
tories and cross-interrogatories annexed hereto as follows: 


To the first interrogatory he saith: Name, Edwin S. Marston; age, 


| 
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twenty-nine; residence, New York city; occupation, assistant 
1347 secretary and treasurer of the Equitable Trust Company of 
New London, Connecticut. 

To the second interrogatory he saith: I am. I have been con- 
nected with the Equitable Trust Company since 1872; up to January, 
1875, I was book-keeper. From January, 1875, to June 16, 1875, I 
was acting assistant secretary and treasurer, and on the 16th day of 
June, 1875, I was elected to the office which I now hold. 

To the third interrogatory he saith: I know that such an applica- 
tion was made. I don’t know what papers were presented, as they 
do not come under my supervision. I know that such an applica- 
tion was made, but can say nothing in answer to the remainder of 
the question for the reason that prior to the acceptance of the loan 

I had nothing to do with it. 
1348 To the fourth interrogatory he saith: I am not acquainted 
with either of the Messrs. Davenport, and never met them. 

To the fifth interrogatory he saith: I was connected with the com- 
pany at that time. The loan was accepted in June, 1875, and the 
money paid thereon in two instalments; the first on the first day of 
July, 1875, and the second on the twentieth day of July, 1875. 

To the sixth interrogatory he saith: Prior to the consummation 
of the said loan I did not know nor hear nor was.in any manner 
informed that there was any question of the mental soundness of 
George A. Davenport or of his capacity to make such loan or a mort- 
gage to secure it. 

To the seventh interrogatory he saith: I know that the 
1349 loan made by the Equitable Trust Company was closed bv 
two drafts; the first, dated June 28, 1875, drawn by Under- 
wood & Clark on said company, was paid by us on the Ist day of 
July, 1875, and was for $83,131.70, which was the proceeds of $89,000 
of bonds; the second, dated July 17th, 1875, was drawn by Messrs. 
Putnam & Rogers on said company and paid by us on the 20th day 
of July, 1875; it was for $5,628.94, which was the proceeds of $6,000 
of bonds. The first draft is not now in my possession. The second 
draft I hereby offer and annex to my deposition, marked “A.” The 
amount for which the drafts were drawn was determined in each 
instance by deducting from the face of the bonds the discounted 
difference in interest between 7 and 9 per cent. from the Ist 
1350 day of May, 1875, to the Ist day of May, 1880, and adding to 
the result the interest from the first day of May, 1875, to the 
date of the draft at 9 per cent. I know also that the interest on this 
loan was paid up to the first day of May, 1877, and that the interest 
since that date has not been paid and is now in default. 


Cross-interrogatories : 


To the first cross-interrogatory he saith: I do not know who called 
the company’s attention to this fact, but I believe it was Underwood 
& Clark. 

To the second cross-interrogatory he saith: I am informed that all 
the correspondence between the company and Underwood & Clark 
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in this matter has already been attached to the deposition of 
1351 Mr. Henry R. Bond, secretary of the company. 

To the third cross-interrogatory he saith: I made no in- 
quiries, either orally or by letter, as I had nothing to do with the 
consideration of the application. 

To the fourth cross-interrogatory he saith: I had nothing to do 
with the application and made no inquiries of any kind. 

To the fifth cross-interrogatory he saith: The loan was paid by 
drafts drawn upon the company by Messrs. Underwood & Clark and 
Putnam & Rogers. Messrs. Underwood & Clark were not the agents 
of the company at the time the loan was negotiated, but were em- 
ployed after the loan was — to arrange some of the details at 

the time the loan was closed. 
1352 To the sixth cross-interrogatory he saith: I believe that 
there was such correspondence and that the same has already 
been introduced and attached to the deposition of Mr. Henry R. 


’ Bond. 


: (Signed) EDWIN S. MARSTON. 


The above deposition was read over and subscribed by the wit- 
ness in my presence, he having been first duly sworn by me before 
said deposition was taken. 

(Signed) GEO. F. BETTS, 
U. S. Commissioner for the Southern District of New York. 


First National Bank of Davenport, Iowa. 


$5,628.94. DAVENPORT, July 17, 1875. 
Pay to the order of D.C. Porter, cashier, fifty-six hundred & 
twenty-eight ;%*; dollars, value received, and charge the same to 
account of— 
(Signed) PUTNAM & ROGERS. 
To Equitable Trust Co., 52 Wm. St., New York. 
No. —. 


[Written across the face:] Paid. 
(Endorsed :) Cr. ac. D. C. Porter, C., & ch. 


(Fourth Nat'l Bank, New York: Paid.) 
(Fourth Nat’! Bank endorsement: Correct.) 


1353 STATE OF NEw YORK, ia 
Southern District of New York, 


I, George F. Betts, a commissioner duly appointed as set forth in 
the annexed agreement, hereby certify that Edwin S. Marston was 
by me first solemnly sworn to testify the truth, the whole truth and 
nothing but the truth; that the deposition subscribed by him as 
above set forth was reduced to writing by Harris Pierce, who is not 
interested in the aforesaid suit, in my presence and in the presence 
of said witness ; that the whole of said deposition was read over to 
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said witness and was by him subscribed and sworn to in my pres- 
ence and at the time and place in said agreement specified. 
Witness my hand and seal this 26th day of March, A. D. 1881. 
[ SEAL. ] (S’g’d) GEO. F. BETTS, 
Tnited States Commissioner in & for the 
Southern District of New York. 


-1354 Circuit Court of the United States for the District of Iowa. 


JONATHAN Epwarps, Trustee, Complainant, 
against : 
GEORGE L. DAVENPORT and Others, Defendants. 
Marcu 25Tu, 1881. 
Before George F. Betts, a United States commissioner in the city 
of New York, at his office, 120 Broadway, personally appeared the 
above-named Henry R. Bond, a witness produced on the part of the 


complainant, who, being duly sworn, answered to the interrogato- 
ries and cross-interrogatories annexed hereto, as fullows: 


To the first interrogatory he saith: Name, Henry R. Bond; age, 
48; residence, New London, Conn. ; occupation, secretary and 
1355 treasurer of the Equitable Trust Company. : 

To the second interrogatory he saith: I have:acted as sec- 
retary and treasurer of the Equitable Trust Company fiom its 
organization in 1872 until the present time. 

To the third interrogatory he saith: I do know of an application 
having been made by George L. & George A. Davenport to the 
Equitable Trust Company for a loan of $175,000 originally in the 
month of May, 1875. The company first received a night telegram 
from Underwood & Clark, dated Muscatine, Iowa, May 18th, 1875 
(an office copy of which I hereby offer and attach to my deposition, 
marked “A ”), reading as follows: “ We have application for one 
hundred and seventy-five thousand on best Davenport city business 

property, ground appraised by conservative appraisers at two 
1356 hundred and seventy thousand, buildings ninety:-three thou- 

sand ; large part of ground leased and improved by lessees 
with fine buildings. Can you take the loan if everything is satisfac- 
tory? Answer.” We next received—when I say “ we ” it is under- 
stood that I mean the company—a night message from Underwood 
& Clark, dated Muscatine, May 19th, 1875 (an office copy of which 
I hereby offer and attach to my deposition, marked “ B ”), reading as 
follows: “ Any reply to our despatch of eighteenth?” The tele- 
grams themselves show who they were written by. May 19th, 1875, 
we replied by wire as follows: “ New York, May 19th, 1875. Under- 
wood & Clark, Muscatine: Davenport application larger than we 
like; supervisor expects to visit Iowa this week. (Signed) Henry 
R. Bond, secretary.” I hereby offer a copy of a letter-press copy of 

said telegram taken from the company’s letter book and 
1357 attached to my deposition, marked “C.” We also wrote 

Messrs. Underwood & Clark under date of May 19th, 1875, 
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advising that the company’s supervisor would visit Iowa and con- 
sult with them respecting the application, a copy of a letter-press 
copy of which letter contained in the company’s letter book I hereby 
offer and attach to my deposition, marked “ D.” About this time 
Mr. W. A. Clark, of the firm of Underwood & Clark, visited New 
York and discussed this application; we advised him that Mr. Rock- 
Well, our supervisor, Was at the West, and in accordance with our 
suggestions he started for Chicago to meet him, and we tele: 
wiaphed Mr Roekwell at Grand Rapids. Michigan, to wire 
Ma Olavk at the Palmer House, Chicago, where he could meet 
him to disease Eis applications a copy of the letterpress copy 
of this telegram contained ia the company’s Hatter any 
ISSN ik hereby affered and attached to my deposition, marked SE" 
Ma. Clark and Ma Rook well met at some point at the West and 
proceeded to Davenport, and another a plication from the same par 
ties was made fora Son of $151,000, This application was on one 
of the company’s blank forms and was filled in in the writing of My. 
John Rockwell, and dated Davenport, May 25th, 1875. The original 
application has already been offered in evidence, and is attached to 
his (Mr. Rock well’s) deposition in this matter. Mr. Rockwell also sent 
the company a night dispatch, dated Sedalia, May 31st, 1875, read- 
ing as follows: “ Putnam acting as trustee for Davenport insures 
good management and prompt payment of interest.” The original 
dispatch as received is hereby offered in evidence and at- 
1359 tached to my deposition, marked “ F.” On June Ist we tele- 
graphed Mr. C. E. Putnam and Underwood & Clark to the 
effect that the Davenport application had not yet been approved, as 
the appraisals of a portion of the security had not been confirmed 
by the company’s correspondents. I hereby offer in evidence copies 
of letter-press copies of these telegrams contained in the letter book 
of the company, marked “G.” On June 2nd we received a telegram 
from Charles E. Putnam, of Davenport, Iowa, readingas follows: “ Ap- 
praisement sent madeby your agents; we consider it too low; no prop- 
erty on Brady street between 2nd and 3rd streets sold or held for sale, 
or which can be bought at such prices; would prefer smaller loan— 
say for half the appraisement thereof on said half block 59 
1360 and property in block 41; this would answer present pur- 
poses in view of other arrangements; desire early decision.”’ 
I hereby offer said telegram in evidence and attach the same to my 
deposition, marked “H.” On the same day, June 2nd, 1875, we 
telegraphed Mr. Charles E. Putnam, at Davenport, and Underwood 
& Clark, at Muscatine, that we declined to loan over $100,000, or in 
that proportion, on the security offered, as the information obtained 
here did not confirm appraisals. I hereby offer in evidence copies 
of the letter-press copies of said telegrams contained in the letter 
book of the company and attach the same to my deposition, marked 
“JT.” On June 3rd we received a telegram from Mr. Putnam reading 
as follows: “ Your information obtained by Mr. Maxwell, through 
Grant, a mistake ; he promises to correct it by telegram to you. 
1361 Appraisement is a fair one and can be sustained; must have 
full amount on security offered, or ninety-five thousand on 
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south half block 59 and property in block 41. Unless you accept 
one or the other of these propositions, please return papers to me.” 
The original telegram has been lost, and this copy is contained ina 
letter, dated June 3rd, 1875, addressed to Underwood & Clark. A 
copy of the letter-press copy of said letter contained in the letter 
book of the company I hereby offer in evidence and attach to my 
deposition, marked © J.” Ou June 8rd, 1875, we accepted the appli- 
cation for $85,000 for the south half block 59 and property in 
block 41, and telegraphed Charles B. Patnam and Underwood 
IAGQ2_—& Clark to that effet. Copies of he letterpress copies of said 
telegram contained ta the company’s letier book T hereby 
offer Tn evidence and atiach to my deposition, marked “KO The 
wpplication was oarigmally from Underwood & Clark far a lean to 
the Davenports of S1T5,000, This was declined because it was a 
larger loan than the emgeng wished to make. Next the applica- 
tion came for $151,000. The officers and executive committee of 
the company considered this application and took measures to in- 
form themselves respecting the value of the property offered as secu- 
rity, but as the information showed the security to be unsatisfactory 
this application was declined. Tie application next was made for 
$95,000 on a part of the security, to wit, the south half block 59 
and the property in block 41. This application was accepted. 
1363 To the fourth interrogatory he saith: I am not acquainted 
with either George L. Davenport or George A. Davenport, and 
have never met or seen them. ? 

To the fifth interrogatory he saith: I was connected with the 
Equitable Trust Company as secretary and treasurer at the time the 
loan to George L. Davenport and George A. Davenport was made 
and when the money was paid. The loan was accepted June 3rd, 
1875. The greater part of the morey was paid on July Ast, 1875, 
and the balance, amounting to about $6,000, on July 20th, 1875. 
The latter payment was deferred because the title to a-certain por- 
tion of the property could not be perfected until about the last-men- 

tioned date. There was also considerable delay occasioned 
1364 by the necessity of waiting for abstracts and by reason of the 

fact that the first parcel of ninety-five bonds that was sent out 
for execution was spoiled and another set had to be substituted in 
their place. | 

To the sixth interrogatory he saith: I never at any time before 
the said loan was consummated and the money paid thereon knew 
or heard or was in any manner informed that there was any ques- 
tion of the mental soundness of George A. Davenport or of his ca- 
pacity to make such loan or a mortgage to secure it. The first I 
ever heard of any such claim being made was in a letter received by 
the company from Mr. Putnam about two years after the loan was 
effected. 

To the seventh interrogatory he saith: No interest has been paid 
upon this loan since May, 1877. 
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1365 Oross-Interrogatories. 


To the first cross-interrogatory he saith: Messrs. Underwood & 
Clark. 

To the second cross-interrogatory he saith: We wrote a letter to 
Underwood and Clark, dated June 8rd, 1875, a copy of which is al- 
ready offered in evidence and attached to my deposition, marked 
“J.” We received or sent also the following letters and telegrams: 
Telegram to Underwood & Clark from tle company, dated May 29, 
1875; telegram to the company from Underwood & Clark, dated 
June 2, 1875; telegram from Underwood & Clark to the company, 
dated June 2, 1875; letter from company to Underwood & Clark, 

dated June 2, 1875; telegram from the company to Under- 
1366 wood & Clark, dated June 3, 1875; telegram from Under- 

wood & Clark to the company, dated June 4, 1875; letter 
from the company to Underwood & Clark, dated June 3, 1875; tele- 
gram from the company to Underwood & Clark, dated June 4, 1875; 
letter from Underwood & Clark to the company, dated June 7, 1875 ; 
letter from the company to Underwood & Clark, dated June 10, 
1875; letter from tne company to Underwood & Clark, dated June 
11, 1875; letter from Dalevaved & Clark to the company, dated 
June 8, 1875; telegram from Underwood & Clark to the company, 
dated June 11, 1875; letter from Underwood & Clark to the com- 
pany, dated June 12, 1875; letter from the company to Underwood 
& Clark, dated June 12,1875; telegram from Underwood & Clark tothe 
company, dated June 15, 1875; letter from Underwood & Clark tothe 

company,dated June 15, 1875; letterfrom Underwood & Clark 
1367 to the company, dated June 15, 1875; letter from the com- 

pany to Underwood & Clark, dated June 16, 1875; letter from 
Underwood & Clark to the company, dated June 16, 1875; telegram 
from Underwood & Clark to the company, dated June 16, 1875; 
telegram from Underwood & Clark to the company, dated June 17, 
1875; telegram from the company to Underwood & Clark, dated 
June 17, 1875; telegram from the company to Underwood & Clark, 
dated June 17,1875; letter from Underwood & Clark to the company, 
dated June 18, 1875; letter from the company to Underwood «& 
Clark, dated June 17, 1875; letter from the company to Underwood 
& Clark, dated June 18, 1875; letter from Underwood & Clark 

to the company, dated June 28, 1875; letter from the com- 
1368 pany to Underwood & Clark, dated July 2, 1875. These let- 

ters and telegrams, together with those already offered, form 
all the correspondence between the company and Underwood & 
Clark with reference to this loan up to the final date of the closing 
of the loan, 

The originals of all the above-mentioned letters and telegrams re- 
cvived by the company from Underwood & Clark and copies of all 
the letters and telegrams sent by the company to Gederieet & 


Clark (said copies being copies of letter-press copies contained in the 
letter book of the company) are hereby offered in evidence and are 
marked, respectively, “ L,” “M,” “N,"" 0," P? “QR” «SS «py» 
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Ts U,” Ts ¥* “Vy V,” Ts W,” rT; x.” be Sha rT) Z,” cA 4" “B 1,” ae @ } a “Tt » Ra 
“B® yg “Hh og 66 G Ey “6 aH 4,” “Ty ;" “y 1,” rT; K ) Rg ¢é L a” 66 M 1” 
To the third cross-interrogatory he saith: Mr. Clark first visited 
the office of the company in May, 1875, and discussed the ap- 
1869 plication for the Davenport loan with me. He at that time 
stated to me that the Davenports were men of careless busi- 
ness habits, but that the security that they offered for their loan 
was ample, and suggested that if we made the loan they would 
probably agree to the appointment of an agent or trustee to receive 
the rents and apply them to the interest on the loan and the in- 
surance and taxes on the property. I have never made any in- 
quiries by letter respecting the habits of the Davenports. Mr. Rock- 
well while in Davenport made all proper inquiries on that subject. 

To the fourth cross-interrogatory he saith: I made no effort to 
ascertain anything concerning George A. Davenport, his habits or 
capacity, except in my conversation with Mr. Clark in the company’s 
office in May, 1875, at which time he told me that the Davenports, 

father and son, were men of very careless business habits, and 
1370 that if the loan was made the income of the property securing 

it should be protected through the medium of an agent, who 
would keep the interest of the loan paid up. 

To the fifth cross-interrogatory he saith: Our company did not 
remit the money to Underwood & Clark, of Muscatine, to pay over 
on said loan, and they were not the agents of the company at the 
time the loan was negotiated. After the loan was negotiated it was 
arranged with them that when the title was perfected they should 
draw upon the company for the proceeds of the loan and attend to 
certain details in connection therewith, and their drafts were made 
upon us for the greater part of the loan and paid. The final pay- 
ment, however, that was withheld for proof of title of a portion of 

the property was made upon the draft of Mr. Putnam. 
1371 To the sixth cross-interrogatory he saith : Our company did 
have correspondence with Mr. Charles E. Putnam and Put- 
nam & Rogers during the negotiation referred to, and the following 
are the letters and telegrams received from and sent to them: Tele- 
gram from the company to C. E. Putnam, dated May 29, 1875 ; tele- 
gram from Charles E. Putnam to the company, dated May 29, 1875; 
Jetter from Charles E. Putnam to the company, dated May 29, 1875; 
telegram from the company to Charles E. Putnam, dated June 1, 
1875; telegram from the company to Charles E. Putnam, dated June 
2, 1875; telegram from Charles E. Putnam to the company, dated 
June 3, 1875; telegram from the company to Charles E. Put- 
1372 nam, dated June 8, 1875; letter from Charles E. Putnam to 
the company, dated June 16, 1875; telegram from Charles EB, 
Putnam to the company, dated June 17, 1875; letter from the com- 
oe! to Charles E. we dane dated June 17, 1875; letter from Charles 
KK. Putnam to the company, dated June 19, 1875; letter from the 
company to Charles E. Putnam, dated June 22, 1875; telegram 
from the company to Charles E. Putnam, dated June 238, 1879; letter 
from Charles E. Putnam tothe company, dated June 23,1875; letter 
from Putnam & Rogers to the company, dated June 28, 1875; letter 
48—145 


‘ 
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from the company to Putnam & Rogers, dated July 1, 1875; letter 
from Charles E. Putnam to the company, dated June 29,1875 ; 
1373 letter from the company to Charles E. Putnam, dated July 2, 
1875; letter from Putnam & Rogers to the company, dated 
July 16,1875; letter from Putnam & Rogers to the campany, dated 
July 16, 1875. 
The above is a statement of all the correspondence, either by letter 
or telegram, between the company and Charles E. Putnam or Put- 
nam or Rogers during the negotiation of this loan. The originals 
of all the telegrams and letters above set f#th received by the com- 
pany from Charles E. Putnam or Putnam & Rogers, excepting a 
telegram from Charles E. Putnam to the company, dated June 3, 
1875, of which a copy has been offered and is annexed to my depo- 
sition and referred to as having been taken from the letter already 
offered and attached hereto, marked “J,” and excepting two letters 
dated, respectively, June 19 and 29, 1875, from Charles E. 
13874 Putnam,and one dated June 28, 1875, from Putnam € Rogers, 
which have been lost, are hereto annexed and marked “ N 1,” 
~ 3”? *P 1" or 3,” *U 3,” “= 3," *S 2” ene “OC 2” 

— of the letterpress copies of all the letters and telegrams 
sent by the company to Charles S Putnam or Messrs, Putnam & 
Rogers are hereto annexed and marked, respectively, © Q 1," “R41,” 
“$8 1,"°*V 1° "*W 1,” “ZX 1,” “Z 1," and “A 2” 

also offer a certificate of title to the Davenport property, signed 
by Putnam & Rogers, dated June 7, 1875, a final certificate of title 
of the Davenport property by Putnam & Rogers, dated June 28, 
1875, and a memorandum showing disposition made of eighty-nine 
bonds, and of six bonds of George A. & George L. Davenport, signed 
by Putnam & Rogers and dated June 28, 1875, which are hereto 
annexed and marked, respectively, “ D 2,” “E 2,” and “F 2.” 

(S’g’d) HENRY R. BOND. 


1375 The above deposition was read over and subscribed by the 
witness in my presence, he having been duly sworn before 
said deposition was taken. 


(Signed) | GEO. F. BETTS, 
U. S. Commissioner for the Southern District of New York. 


STaTE OF New YORK, ~_ 
Southern District of New York, } 


I, George F. Betts, a commissioner duly appointed, as set forth in 
the annexed agreement, hereby certify that Henry R. Bond was by 
me first solemnly sworn to testify the truth, the whole truth, and 
nothing but the truth ; that the deposition subscribed by him, as 
above set forth, was reduced to writing by Harris Pierce, who is not 
interested in the aforesaid suit, in my presence and in the presence 

of the aforesaid witness; that the whole of said deposition was 
1376 read over by said witness and was by him subscribed and 
sworn to in my presence at the time and place in said agree- 


ment specified. 
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Witness my hand and seal this 25th day of March, A. D. 188}, 
[sean] (Signed) GEO. F. BETTS, 
U. S. Commissioner in & for the Southern District of New York. 


1377 No. 44. 2088. A. 
Half-Rate Messages. | 


The Western Union Telegraph Company require that all messages 
received for transmission shall be written on the blanks of the com- 
pany under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following half- 


rate message. 
GEO. H. MUMFORD, Sec’y. 1245. 
522 WILLIAM ORTON, Pres’t. 


Dated Muscatine, Ia., —— 18, 1875. 
- Received at Western Union building, Broadway and Dey St., 
May 19, 


To Mr, Rockwell, supt. of loans, Equitable Trast Co, 54 Wim. St: 
We have application for one hundred seventy-five thousand on 
best Davenport city business property ground, appraised by conserv- 
ative appraisers at two hundred seventy thousand; buildings, ninety- 
three thousand; large part of ground leased & improved by lesse-s 
with tine buildings, Can you take the loan if everything is 


1378 satisfactory? Answer. ° 
UNDERWOOD & CLARK. 
cSl,pa}. * * * 3 


A. 
No. 44. 1683. | B. 
67 Half-Rate Messages. 


The Western Union Telegraph Company require that all messages 
received for transmission shall be written on the blanks of the com- 
pany under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following half- 


rate message. 
GEO. H. MUMFORD, Sec’y. 0341. 
WILLIAM ORTON, Pres't. 935. 


Dated Muscatine, Iowa., May 19, 1875. 
Received at Western Union building, Broadway and Dey St. 


To Equitable Trust Co., N. Y.: 


Any reply to our despatch of eighteenth ? 
UNDERWOOD & CLARK. 


7,pdahf. E.C. 
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B. 
1379 New York, May 19th, 1875. 
Underwood & Clark, Muscatine: 
Davenport application larger than we like. Supervisor expects to 


visit Iowa this month. 
HENRY R. BOND, Seer. 


C, 
May 19rn, 1875. 
Messrs. Underwood & Clark, Muscatine, Iowa. 

GENTLEMEN: Your telegram respecting application for $175,000 
loan on Davenport property is received. Mr. Rockwell, our super- 
visor, left for the West yesterday, and it is probable that he will visit 
Iowa during the next fortnight, and, if so, may consult with you re- 
specting the ere you referred to. It is larger than we like to 

accept, but if it should be in all respects first class and should 
1380 have the approval of Mr. Rockwell it is quite possible that it 
might receive consideration. 
Very truly yours, HENRY R. BOND. 

P. S.—Have telegraphed. Davenport application larger than we 

like. Supervisor visits Iowa this month. 


D. 
New York, May 22nd, 1875. . Ma. 
John Rockwell, care Norris & Blair, Grand Rapids, Michigan : 
W. A. Clark leaves to-night for Chicago. ‘Telegraph him Palmer 


House, where he can meet you to discuss large Davenport loan. 
JOHNATHAN EDWARDS, Pres’t. 


E. 


1381 No. 44. 1637. F. 


Half-Rate Messages. 
The Western Union Telegraph Company require that all mes- 
sages received for transmission shall be written on the blanks of the 


company under and subject to the conditions printed thereon, a 
which conditions have been agreed to by the sender of the following 


half-rate message. 7 
GEO. H. MUMFORD, Sec’y. 128. 
WILLIAM ORTON, Pres’t. 920. 


Dated Sedalia, Mo., 31, 1875. 
Received at Western Union building, Broadway and Dey St. 


To Equitable Trust Co., 52 William St., N. Y.: 
Putnam, acting as trustee for Davenport, insures good manage- 


ment & prompt payment of interest. : 
JNO. ROCKWELL. de 


14, p’d h’f & do. 


ey 
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F. 
1382 JUNE 1, 1875. 
C. E. Putnam, care Putnam & Rogers, Davenport, Iowa : 


Cannot give favorable deeison on Davenport application to-day. 
Our inquiries do not confirm your appraisals of Brady street land. 


Are yours justified by actual sales ? 
| EQUITABLE TRUST CO. 


G. | 3 
JUNE 1, 1875. 
Underwood & Clark, Muscatine, Iowa: | 
Davenport application not vet approved. Appraisals of Brady 


_ street land not confirmed by company’s correspondent. 
HENRY R. BOND, Sec’t’y. 


E. 
G. 
1383 Blank No. 1. 975. | H. 
The Western Union Telegraph Company. 
No. OS 2. 3 12.29. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the com- 
pany under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following mes- 


sage. 
’ WILLIAM ORTON, Pres’t. 
G. H. MUMFORD, Sec’y. 
Dated Davenport, Ia., —— 2. 
Rec’d at Western Union building, Broadway and Dey street. 


JUNE 2, 1875. 
To the Equitable Trust Co., 52 Wm. —, N. Y.: 

Appraisement sent, made by your agents. We consider it too 
low; no property on Brady street between Second & Third Sts. 
sold or heid for sale or which can be bought at such prices ; would 
prefer smaller loan, say for half the appraisement thereof, on south 
half block fifty-nine & property in block forty-one; this would 

answer present purposes in view of other arrangements; 
1384 desire early decision. 3 
CHAS. E. PUTNAM. 


69, p’d, &e. 
H. 


New York, June 2, 1875. 


Underwood & Clark, Muscatine, Iowa. 


GENTLEMEN : Committee decline to loan over one hundred thou- 
sand or on that proposition on security offered. Information ob- 
tained here does not confirm appraisals. 


EQUITABLE TRUST COMPANY. 


Fe aN oe 
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I. 
New York, June 2, 1875. 


Charles_E. Putnam, Davenport, Iowa: 
Committee decline to loan over one hundred thousand or in that 
proportion on security offered. Information obtained here does not 


confirm appraisals. 
EQUITABLE TRUST COMPANY. 


J. 
1385 JUNE 3, 5. 
Messrs. Underwood & Clark, Muscatine, Iowa: 

GENTLEMEN: We to-day received a telegram from Mr. Putnam, as 
follows: 

“Your information obtained by Maxwell, through Grant — a mis- 
take. He promises to correct it by telegram to you. Appraisement 
is a fair one and can be sustained. Must have full amount on se- 
curity offered, or $95,000 on south half block 59 and property in 
block 41. Unless you accept one or the other of these propositions 
please returns papers to me. Answer.” We also received a de- 
spatch from Judge Grant on the subject of the Davenport security. 
Our sub-committee on receipt of these telegrams again reviewed the 

application and decided to accept the proposition for $95,000 
1386 on terms named, and we have wired both Messrs. Putnam and 

yourselves this afternoon that the proposition for 95,000 on 
south half block 59 and property in block 41 was accepted. Mr. 
Rockwell advises us that you will superintend the closing of the 
Davenport loan, if accepted, and that he has given you full instruc- 
tions respecting the details of the matter. We wrote you yesterday 
advising — of your appointment as agents of the company, and 
giving also written instructions respecting the closing of loans, and 
we also forwarded you by express a full set of blanks and papers 
relating to the business of the company. We shall to-morrow for- 
ward you 100 blank bonds. 


We should be glad to have Judge Grant certify to the titles, unless 
Mr. Rockwell has made selection of some other attorney for that 
purpose. Weare glad that this negotiation has not failed. 

1387 Our embarrassment relating to it was the result of the wide 
discrepancy in estimating values of property on Brady street, 

but we are well satisfied that we have good security for the loan as 
accepted, and we prefer this amount to the larger sum applied for. 
When Mr. Rockwell was in Davenport he arranged with Mr. Put- 
nam that if this loan was accepted his power of attorney could be 
attached to the mortgage and made part of it, thereby clearly desig- 
nating how the income of the property is to be applied, how interest 
is to be paid, and how the proceeds from insurance are to be ex- 
pended. We presume that this means that the income of the prop- 
erty is to be applied irrevocably to the payment of our interest, as 
well as the taxes and assessments of the property. We desire that 

@ 
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our counsel shall see that this arrangement is properly and legally 


carried out. 
1388 Very truly yours, HENRY R. BOND, Sec’y. 


J. : 
New York, June 3d, ’-5. 


Charles E. Putnam, Davenport, Iowa: 
We accept ninety-five thousand on south half block fifty-nine and 


property in block forty-one. 
JOHNATHAN EDWARDS, 
3 President Equitable Trust Co. 


K. 
JUNE 3D, '-5. 
Underwood & Clark, Muscatine, Iowa: 
Have accepted Putnam’s proposition for ninety-five thousand on 


south half block fifty-nine and property in block forty-one. 
HENRY R. BOND, Sec’y. 


K. 3 
New York, May 29, 1875. 
1389 Underwood «& Clark, Muscatine, Iowa: 

Too late to act on Davenport; Monday, holiday ; decide 


Tuesday ; prospect favorable. 
HENRY R. BOND, Sec’y. 


L. 
Blank No. 1. . M. 
The Western Union Telegraph Company. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the com- 
pany, under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following mes- 


SALE. 
, THOS. T. ECKERT, 
8 ch. Gen'l Sup’t, New York. 
WILLIAM ORTON, Pres’t. 505. 
OQ, TH. PALMER, See’y. 
New York. 


Dated Muscatine, Ia, June 2, 1875. 
Received at 14 Broad St. 


Equitable Trust Co., 52 Wm, St. : | 
We are informed that Mr. Marquand, of New York, was 

1390 in Davenport after Mr. Rockwell, & said that he would take 
Y 


Davenport loan for Mercantile Trust Company. To secure 
lean speedy means should be taken to ascertain value of property, 


ae 
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and, if satisfactory, accept loan. We verify appraisement by thor- 
ough enquiry. 
UNDERWOOD & CLARK. 


50, paid. Mesn. 436. 


This message just received at the office of the Western Union 
Telegraph Company. 


M. 
Blank No. 1. 1259. N. 
The Western Union Telegraph Company. 
No. 140. 221. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the com- 
pany, under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following mes- 


sage. 
? G. H. MUMFORD, Sec’y. 
WILLIAM ORTON, Pres’t. 
1391 Dated Muscatine, Ia., 2. 
Rec'd at Western Union building, Broadway and Dey 
street. 


JUNE 2, 1875. 
To Equitable Trust Co., 52 Wm. —, N. Y.: 

Davenport appraisers were settled by us as men of standing & 
character, familiar with values & not biased in favor of applicant 
lessees ; use influence to depreciate property from interested motives ; 
part of Brady-street rents for fifty dollars net per annum per front 
foot, showing value of five hundred dollars per foot. If decided, 
send party at once expense to investigate. Time important. An- 
swer. 


65, p’d, &. UNDERWOOD & CLARK. 


N. 
JUNE 2p, -’5. 

Messrs. Underwood & Clark, Muscatine, Iowa. 
GENTLEMEN: Your telegram in regard to appraisals of 
1392 Davenport property is received. This application, being for 
a large amount, received the very careful examination of 
our executive committee. A subcommittee of three gentlemen was 
appointed to ascertain values of property in the city of Davenport, 
as the company itself had no appraisers selected in that city; these 
gentlemen communicated freely by the wires with parties with whom 
they were acquainted who were supposed to be familiar with the 
values of property in Davenport, and the highest estimate of value 
on that street, between Second and Third, that was elicitated was $200 - 
per front foot. The appraisals forwarded with the application were 
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$300 per front foot in the sume location. This discrepancy was so 

very wide that it was impossible for the subcommittee to 
1393 recommend the acceptance of the loan. Mr. Rockwell’s let- 

ters to us were very favorable to this negotiation, and we have 
great confidence in his judgment; still certain gentlemen connected 
with the company felt that they could verify the figures presented 
by communication with their friends who were familiar with prop- 
erty in Davenport. The result has not been what we anticipated, 
for when we communicated with you last Saturday we thought 
there was every probability that the loan would be accepted, as it 


would have been if appraisals had been confirmed. | 
Very truly yours, HENRY R. BOND, Sec’y. 


O. 


New York, June 3d, —’5. 
Underwood & Clark, Muscatine, Iowa: 
Unless Rockwell made other arrangements, would like to 


1394 have Judge Grant certify Davenport titles. 3 
HENRY R. BOND, Sec’y. 


3 
Blank No 1. 160. . 8Q 
The Western Union Telegraph Company. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the company 
under and subject to the conditions printed thereon, which condi- 
tions have been agreed to by the sender of the following message : 

THOS. T. ECKERT, 6 
Gen'l Sup't, New York. 
WILLIAM ORTON, Pres’t. 
O. H. PALMER, Sec’y, 
New York. 
Dated Muscatine, Ia., June 4, 1875. 
Received at 14 Broad St. 11.10 a. m. 


To Equitable Trust Co., 52 William St. : 
Rockwell arranged to have Putnam & Rogers certify title. 
1395 Shall we forward abstract for your approval? Answer. 
UNDERWOOD & CLARK. 


17, pd. M’d. Ar. 121. 


This message just received at the office of the Western Union Tele- 
graph Company. 
Q. 


EquITABLE Trust CoMPANny, 52 WILLIAM STREET, 
NEw YorK, June 3d, 1875. 
Messrs. Underwood & Clark, Muscatine, Towa. 
Dear Sirs: The application of George L. & Geo. A. Davenport 
approved for $95,000 at 9% per cent. upon condition of perfect title 
49—145 
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and such other terms respecting management of property securing 
loan by Mr. Chas. E. Putnam as Mr. Rockwell indicated while in 
the city of Davenport. Abstract and certilicate of title have not 
been received, 


Yours very truly, HENRY R. BOND, See’y. 


396 JUNE 4, 1875. 


Underwood & Clark, Muscatine, Iowa: 
Forward abstracts with counsel’s certificate title Blank deeds 
and papers sent you Wednesday. Bonds expressed to-day. 


HENRY R. BOND, Sve’y. 
S. 1763 'T. 


Loan agency of Underwood & Clark, 


Muscatinkg, Iowa, Jane Tth, 1875, 
Ifenry R. Bond, see. Equitable Trust Company. 

Dean Sir: Your favor of the 2nd inst. relative to our appoint- 
ment as your agents was duly reed, as was also papers expressed the 
same day. Your favors of 2nd & $rd inst. in relation to the Daven- 

wrt loan are alsoat hand. We expected to have the abstract 
1397 forwarded Friday, but the amount of work on the title pre- 

vented completion of abstract as soon as was expected. It 
will go forward as soon as completed. The abstract is made by Mr. 
C. M. Waterman, an attorney, whose specialty is the examination of 
titles, and his abstract will be verified and certified to by Messrs. 
Putnam & Rogers, as was arranged by Mr. Rockwell. We will 
attend carefully to the details of closing the loan and will see that 


your instructions in regard to the same are fully carried out. 
Yours truly, UNDERWOOD & CLARK. 


T. 
JUNE 10, -’5. 
Messrs. Underwood & Clark, Muscatine: 
GENTLEMEN: We have your favor of the 7th inst. and note 
1398 what you say respecting the Davenport title papers. We 
presume these papers will come to hand in a few days,and when 
received we will immediately place them in the hands of our coun- 
sel for examination, and we trust they may be able to give their 
prompt approval of the title. 


Very truly yours, HENRY R. BOND, Sec’y. 
U. 
EQuITABLE Trust Company, 52 WILLIAM STREET, Am 
NEw York, June 11th, 1875. c 
Mess. Underwood & Clark, Muscatine, Iowa: ‘ 


Dear Sirs: The application of George L. & Geo. A. Davenport 
is approved for $95,000, at 9 per cent., upon condition of perfect ; 


ad 
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title. Two abstracts and certificate of title have been received and 
referred to counsel, who make the following endorsement: 
1899) “Approved as to property covered by abstract No. 1. Liens 
noted to be seavell and taxes paid. Approved as to property 
covered by No. 2. Liens noted on certificate, = judgments notec 
on abstract, to be removed; taxes paid; deed of trust to Sargent to 
be satistied of record, and evidence to be furnished that Barber & 
Witts were single men when they made the deeds ascribed to them.” 
When conditions of counsel have been tilled you can close the 
loan and draw for proceeds. Two abstracts of Davenports’ are re- 
turned to Mr. Rogers, of Putnam & Rogers, for completion. 
Yours very truly, HENRY R. BOND, Sec’y. 


1400 VV. 186. 
Loan agency of Underwood & Clark. 


Muscatine, Iowa, June Sth, 1875. 
Henry B. Bond, sec, 52 William St., N.Y, 
Drak Sin: We have to-day received by express blank bonds 


($1,000) numbered #43382 to #4931, inclusive. 
Yours truly, UNDERWOOD & CLARK. 
VV. 
No. 44. ~ 2086. W. 
29. Half-Rate Messages. 


The Western Union Telegaph Company require that all messages 
received for transmission shall be written on the blanks of the com- 
pany, under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following half- 


rate message. 
GEO. H. MUMFORD, Sec’y. 
6398. WILLIAM ORTON, Pres’t. 1150. 


1401 Dated Muscatine, Iowa, 11, 1875. 
Received at Western Union building, Broadway & Dey St., 


June 11. 


To Equitable Trust Co., N. Y.: 
Did Mr. Rogers present Davenport abstract and has it been passed 


upon ? 
UNDERWOOD & CLARK. 
12, pd. H’f, pt. Bn. 
W. 


Loan agency of Underwood & Clark. 216 X. 


Muscatine, Iowa, 12 June, 1875. 


Dear Sir: Mr. Rogers, of Putnam & Rogers, went to New York 
with Davenport abstract Monday evening last, so that it should have 


ne 


es 
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been before your counsel Thursday and Friday. Fearing that some- 
thing was wrong with it, we telegraphed you last evening: “ Mr. 
Rogers went East with abstract Monday. Have you received 
1402 and passed upon it?” to which we have as yetno reply. We 
trust that it will be found satisfactory & the loan completed 
at once. 


Very resp’y, yours, UNDERWOOD & CLARK. 
H. R. Bond, Esq., sec’t’y Equitable Trust Co., New York. 


X. 
JUNE 12, 1875. 
Messrs. Underwood & Clark, Muscatine, Iowa : 

GENTLEMEN: Mr. Rogers, of Putnam & Rogers, of Davenport, is 
here, and has been negotiating with us for a day or two about the 
closing of the Davenport loan. We believe we have arrived at a full 
understanding of every point as far as directly concerns ourselves, 

but he has called our attention to the matter of commission 
1403 proposed to be charged by yourselves. He has read us a 
letter from Mr. Putnam to himself, in which Mr. Putnam 
states that the original negotiation with yourselves include a 5% 
commission, and that you stated that you were obliged to make 
the charge so high because you expected to obtain the loan from 
some source where you would have to divide that commission with 
some other party. As it has resulted, the loan is likely to be made 
with this company, where you will not be called upon for any division 
at all, and in view of that it seems to us only proper that you should 
content yourselves with the commission of 24%, which was all that 
you at first expected to realize. This company is by no means in- 
different to the charges which are made to its borrowers. 
1404 Weconsider that their interests and our own are identical, 
and if we at any time discover that an agent seeks to take 
advantage of his connection with us to extort an unreasonable com- 
mission that is of itself a sufficient cause for us to immediately ter- 
minate our connection with himself. Y. We desire to apply this 
principle to yourselves in this transaction, and would say that if 
you are willing to close this loan and charge but 2% we will pur- 
sue the negotiations through yourselves. If you decline to do it 
upon these terms we shall feel at liberty to make any other arrange- 
ment satisfactory to ourselves. Please reply to us by telegraph, giv- 
ing your answer to this proposition, and also immediately notify 
Messrs. Putnam and Rogers of what course you will pursue. 
1405 Very truly, yours, JOHN ROCKWELL, Supervisor. 


Y. 
Blank No. 1. 469. 236 B. 
No. 018. The Western Union Telegraph Company. 1030. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the com- 
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pany under and subject to the conditions printed thereon, which 
conditions have been agreed to by the sender of the following mes- 


sage. 
G. H. MUMFORD, Sec’y. 
WILLIAM ORTON, Pres’t. 15. 


Received at Western Union building, Broadway and Dey street-. 
Dated Muscatine, Iowa. 


JUNE 15, 1875. 
To Equitable Trust Co., N. Y.: 


We will make charge named by you if Mr. Putnam will 
1406 pay Mr. Waterman which as agreed to assume, and pay the 
extraordinary charges which we were compelled to make by 
reason of their haste, latter not over two hundred; if this is satis- 
factory telegraph Mr. Putnam. | 
U. & C. 


47, paid, qhm. 
Z. 


Loan agency of Underwood & Clark. A! 246. 


MuscaTINE, Iowa, 15 June, 1875. 


Dear Sir: We have your favor of 12th inst., and note carefully 
its contents. While we are satisfied that the completion of this 
loan other than through us would not impair our claim upon Mr. 
Davenport for commission upon the loan, yet we are disposed to re- 
gard your wishes in the matter, and have therefore telegraphed you 
this morning, “ We will make our charge as requested, if Mr. Put- 

nam will pay Mr. Waterman amount we had to assume, 
1407 and pay extraordinary expenses we had to make on account 
of their haste, latter amount not over 200.” 

We ought to have written you last week about the subject of com- 
mission on this loan, and intended doing so, but Mr. Clark was 
called away and the writer was eacestiiade busy. Mr. Putnam’s 
statement in his letter to Mr. Rogers shown you was not wholly true. 
Mr. Putnam sent for us, knowing what our charge for commission 
would be, and we went to see him and made a straight and, under 
the circumstances, fair bargain with him, he agreeing to pay us 5% 
and we to pay Mr. Waterman, who brought us to Mr. Putnam, 3% 
for Mr. P. In the conversation about commission Mr. Clark told 
him that we might be compelled to divide the commission, as we 

knew where we could get it on that basis, but that was not 
1408 the consideration upon which the agreement was made; it 

was that we were known as successful in such matters, and 
that we were to undertake all expenditures. Mr. Putnam did not 
demur to the amount of commission charged afterwards when the 
writer saw him, the day that you were in Davenport, but made a 
separate and new agreement to pay us as originally agreed by him. 
It was not until the success of the loan was assured that he began 
to find any fault, and he then took the absurd position that we had 
earned nothing, and sought to compromise with us in that way. 


attend e 
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We would entertain no such proposition, for evident reasons. There 
has been no time that we would not have made a favorable settlement 
of the matter with Mr. Putnam, but we never could and never shall on 

hisidea that we have not earned ourcommission, for we consider 
1409 that Mr. Davenport owes us and owes 5% of amount of 

money he gets from you. He agreed to pay us, not as your 
agents or that of any one loaning money, but as hisagents. We so 
acted and have earned our pay. We make a compromise at your 
request, and solely on that account. We have known and under- 
stand fully your ideas on commission, and had we been acting for 
you, or authorized so to do, or had any assurance been that if we 
offered you good loans you would have accepted them, we should 
not have thought of charging a commission of more than 23% on 
this loan and should have thought that good pay, but we were not 
acting for you. Mr. Davenport was in great haste for the loan, his 

creditors pressing him, so that we were compelled to act 
1410 quickly; used the wire freely at an expense to us of $100, 

and Mr. Clark went East to hasten negotiations, and we have 
been at considerable expense, which Mr. Davenport was under no 
obligations to repay unless we got him the money. Our services, 
under Mr. Davenport’s circumstances, were peculiarly valuable, as 
there would have been numberless suits brought against — but for 
our prompt and efficient action, and we must say in frankness to 
vou that there are many things connected with our dealing with 
Mr. Putnam since this loan has been going on that have not favor- 
ably impressed us with his business Judgment or fairness. Our 
terms, as made in our despatch this morning, are made as an ulti- 
matum, and we shall sue Mr. Davenport for full amount of commis- 

sion as orginally agreed upon if it is not accepted. Weshould 
1411 like to close the loan for you and will do so, paying full 

amount over to Mr. D., if you so instruct us, and look to him 


for our commission. 
Very resp’y yours, UNDERWOOD & CLARK. 


John Rockwell, Esq., supervisor Equitable Trust Co., New York. 


Al. 
Loan agency of Underwood & Clark. 


MuscaTINE, Iowa, 15 June, 1875. 


Dear Sir: Since writing you this morning, and after notifying 
Mr. Putnam according to your request of our substantial compliance 
with your m9 we have a telegram from him, a copy of which 
we enclose. We also copy a part of his letter of June 6th, asking 


abatement of commission. 
“The vigor with which it was followed up and the valu- 
1412 able aid in the matter of appraisement we appreciate. The 
security offered for loan was satisfactcry to yourselves and 
Mr. Rockwell, and you both, I presume, recommended its acceptance. 
The latter assured me I could rely upon it. As you are aware, how- 
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ever, the Co. ignored your recommendations and finally rejected it. 
I brought other influences to bear; succeeded in getting application 
reinstated, submitted an alternative proposition, and finally the 
company rejected the original application and accepted the alterna- 
tive. This is quite satisfactory to us, but did we get the loan through 
or you? The question is a fair one and the answer plain. I respect- 
fully submit that this statement furnishes a fair basis for a division 
of commission; say in this way pay Mr. Waterman what you 
1413 have agreed upon and divide the balance equally.” This is, 
in substance, Mr. Putnam’s claim for abatement of com- 
mission. We say that if we are entitled to anything we are entitled 
to what Mr. Putnam agreed to pay. After receiving one other letter 
from Mr. P. the writer telegraphed him that he would be in Daven- 
port that evening to see him, but Mr. Putnam paid no attention to 
the matter. The writer went up expressly to settle the difference 
between us, and came home without seeing him. We make the 
point that Mr. Davenport shall pay Mr. Waterman, because Mr. Put- 
nam had agreed that he would pay him and we assumed. that on 
condition that we were to receive 5% commission. If that is cut 
down Mr. Davenport must pay him, as we did not bring him in at 
all nor agree to pay him only to relieve Mr. Putnam. We 
1414 have cndienataal to do justly by you and by Mr. Putnam, and 
we hope that they will come to our view of the matter, and 
that the loan can be speedily closed. 3 
Very resp’y yours, 
UNDERWOOD & CLARK. 
UNDERWOOD. 


John Rockwell, Esq., Equitable Trust Co., New York. 


Bl. 
JUNE 16, 1875. 
Messrs. Underwood & Clark, Muscatine. i 

GENTLEMEN: We have your telegram of the 15th inst. It does 
not read very intelligibly, but from it we draw the conclusion that 
you had agreed to pay Mr. Waterman the expense of preparing 
abstract, and if Messrs. Putnam & Rogers would undertake the com- 

pensation of Waterman you would have no further charge 
1415 to make in this loan beyond your commission of 24 per 
cent. 

Since receiving that telegram we have seen one from Mr. Putnam, 
in which he states that he has already paid Waterman $150 for ab- 
stracts, and considers that that is enough. If this is the case there 
is no question to arise as between yourselves and*ourselves. You 
may still have to satisfy Messrs. Putnam & Rogers with regard to 
the question of expenses. 

We understand that you accept our modification of your charge 
for commissions, so that it is not to exceed the 23 = cent. ‘ihe 
loan, as finally accepted by this company, was for $95,000, the se- 
curity being lots 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 18, and 388, in 
block 59, according to the plot of the same which accompanies 
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the application—that is, the S. $ of block 59; also lot 10, and 
1416 part of lot 1 and part of lot 9, in block 41, as shown by the 

plot accompanying the applications, together with — build- 
ing which stands upon a part of lot 9, which has been leased by 
Davenport. 

The certificate of the title has been returned from our counsel, 
marked as follows: 

“Approved as to property covered by abstract of No. 1; liens 
noted to be removed and taxes paid. 

“Approved as to property covered by No. 2; liens noted on certifi- 
cate; also judgment noted on abstract to be removed, taxes paid, 
and of trust to Sargent to be satisfied, of record and evidence to be 
furnished that Barker and Watts were single men when they made 
the deeds ascribed to them.” 

We understand from Mr. Rogers that it will be impractica- 
1417 ble for the present to obtain Sargent’s release of the deed of 
trust, as required above, and it is understood that the proceeds 
of six of our thousand-dollar bonds are to be retained out of the 
$95,000 until that release is procured. Having in view the forego- 
ing requirements of our attorney and these instructions as to the 
$6,000, you will be at liberty to complete this loan and draw upon 
us for the proceeds. The bonds for this purchase are already in 
your possession. 
Very truly yours, JOHN ROCKWELL, 
Supervisor W. D. 


C 1. 
1418 Law and collection office of Henry Jayne. 250. 


MuscaTINE, Iowa, June 16, 1875. 


Equitable Trust Co., New York. 

GENTLEMEN: We telegraph you to-night, “Bonds numbers 4844, 
’45, ’46, ’47, & ’49, and 4854, ’58, and ’59 are spoiled by accident- 
Can you replace by same numbers, or shall we use numbers we have 
and wait for balance? If you send new ones telegraph numbers, if 
necessary, to specify in trust deed.” The accident by which these 
were spoiled is this: Our attorney’s clerk, in absence of att’y and 
unknown to us, got drunk after beginning to fill these bonds, and 
before any one came around to discover his condition had done this 

mischief. It is very mortifying to us, and we are ashamed of 
1419 ourselves for having got everybody concerned into such a 

muss. We had to get some help in the drawing of the bonds, 
and got the what we supposed to be the best and most reliable help 
we could. We think that we can arrange the matter to-morrow so 
that no inconvenience will result to Me, Davenport beyond a day or 
two’s delay. 

Very resp’y yours, UNDERWOOD & CLARK. 
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D1. 
2162. | E 1. 


Half-Rate Messages. 


The Western Union Telegraph Company require that all messages 
received for transmission shall be written on the blanks of the com- 
pany under and subject to the conditions printed thereon,which con- 
ditions have been agreed to by the sender of the following half-rate 


message. 
GEO. H. MOMFORD, Sec’y. = 222. 
WILLIAM ORTON, Pres’t. 6482. 


1420 250. Dated Muscatine, Ia., 16, 1875. 
Received at Western Union building, Broadway and Dey 
St., June 17. 3 


To Equitable Trust Co., N. Y.: 


Bonds numbers forty-eight hundred forty-four, forty-five, forty- 
six, forty-seven, and forty-nine, and forty-eight hundred fifty-four, 
fifty-five, fifty-eight, & fifty-nine spoiled by accident. Can you re- 
— same numbers, or shall we use numbers we have and wait for 

alance?. If you send new ones telegraph numbers, if necessary, to 


specify on trust deed. 
UNDERWOOD & CLARK. 
62, p’d, h’f; ct. &. 


No. 44. 


E 1. 
Blank No. 1. 824. F 1, 
The Western Union Telegraph Company. 
No. 077. a 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the 

1421 company under and subject to the conditions printed thereon, 
which conditions have been agreed to by the sender of the 


following message. 
G. H. MUMFORD, Sec’y. 
WILLIAM ORTON, Pres’t. 


Dated Davenport, Ia. 
Received at Western Union building, Broadway and Dey street-, 
June 17, 1875. 


To Equitable Trust Co., N. Y.: 
Davenport difference settled. Please send Mr. Putnam ninety- 


five bonds at our expense. 
UNDERWOOD & CLARK, 
13, p’d, qha. : 
50—-145 


A et tee 


natn nee sage Steetiinients 


394 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


F 1. 
New York, June 17th, 18765. 


Underwood & Clark, Muscatine, Iowa: 
Bonds five thousand and seventeen, eighteen, nineteen, twenty, 
and twenty-one sent you to-day. Use these and those you have, and 
specify all the numbers in the trust deed. 


1422 JOHN ROCKWELL, Supervisor. 
G 1. 
New York, June 17th, 1875. 


Underwood & Clark, Muscatine, Iowa: 
Ninety-five bonds sent Putnam; also letter for yourselves, to his 


care. 
JOHN ROCKWELL, Supervisor. 
H 1. 
Loan agency of Underwood & Clark. 666 


MuscaTINE, Iowa, 18 June, 1875. 


Dear Sir: The writer went to Davenport yesterday and arranged 
the matter of commission on Davenport loan satisfactorily with Mr. 
Putnam. We had had our clerk working at the bonds and found 

when we got them that we had ruined them all by inserting 
1423 the word- trust deed instead of mortgage. We therefore tele- 

graphed you to send Mr. Putnam ninety-five bonds at our 
expense. Weare mortified and annoyed beyond measure at our 
blunders with their bonds, and indeed at the whole affair. It has 
been more annoyance to us than the whole thing is worth. Mr. 
Clark has been kept at home; our nage have been large, so that 
we feel thoroughly out of humor with ourselves and Mr. Putnam. 
We hope that the matter may soon be closed and satisfactorily to 


you. 


Resp’y yours, UNDERWOOD & CLARK. 
UNDERWOOD. 
John Rockwell, supervisor, New York. 
I 1. 
1424 JUNE 17, 1875. 


Messrs. Underwood & Clark, care Putnam & Rogers, Daven- 


port, Iowa. 

GENTLEMEN: We have your telegram of the 16th inst. reporting 
that you had spoiled nine bonds and your telegram of the 17th 
inst. requesting us to send 95 bonds to Mr. Putnam at your expense. 
Mr. Putnam also telegraphs us that a mistake has been made in fill- 
ing up the bonds and he has also telegraphed to Mr. Rogers to the 


sume effect, and putting all this information together we conclude - 


that you have spoiled the entire lot of bonds and need 95 new ones. 
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We accordingly send by express this afternoon 95 bonds to Chas. E. 
Putnam, of Davenport, and we telegraph you at Muscatine that the 
bonds have been sent to Davenport, together with a letter for 
1425 yourselves. If it is the fact that these 100 bonds have been 
spoiled it would seem to have been the result of some care- 
lessness, which we can hardly overlook. We naturally expect that 
occasionally a bond will be spoiled by our agents, and we usually 
make no comment upon it, but this seems to be a case which calls 
for more than an ordinary notice, and we must charge you the cost 
of those 100 bonds to us, namely, $25. Their cost to us is 25c. 
apiece. We will thank you to account to us forthat amount. With 
this supply of bonds on hand there would seem to be no reason why 
this loan should not now be properly closed. We send in the pack- 
age of bonds as a sample one which has been correctly filled, with 
the exception of a slight error in the first note. With this 
1426 before you or Mr. Putnam there would seem to be no excuse 
for any further errors. 
Very truly yours, JOHN ROCKWELL, Supervisor. 


J 1. 
JUNE 18, 1875. 
Messrs. Underwood & Clark, Muscatine. 


GENTLEMEN: We have your two favors of the 13th inst., one in- 
closing a telegram from Mr. Putnam. We think we fully under- 
stand your position concerning your commissions and have no fault 
to find. Our only anxiety in such matters is to see that our bor- 
rowers are not charged excessive rates and that no persons seek to 
take advantage of their connection with this company as agents to 

abuse the same. We have not placed implicit faith in all the 
1427 statements that have been made to us concerning this 

matter coming from Davenport. Neither have we under- 
taken to interest ourselves in all the questions arising between your- 
selves and Putnam & Rogers. We trust there will be no more ques- 
tions whatever in that the loan will be closed without the slightest 
misunderstanding upon either part. 

Very truly yours, JOHN ROCKWELL, Supervisor. 


K 1. L 1. 
MuscaTInk, Iowa, June 28th, 1875. 
Jonathan Edwards, pres’t Equitable Trust Co., N. Y. 
Dear Sir: We closed the Davenport loan yesterday and made 
draft on you for proceeds of eighty-nine bonds, Messrs. Putnam & 
Rogers retaining six bonds until the Sargent release could 
1428 be procured, which Mr. Putnam stated was the arrangement 
agreed upon and distinctly understood between your com- 
pany and Mr. Rogers. 
In the absence of any positive instructions from you in relation to 


the six bonds to be retained, we took the memorandum from Messrs. 
Putnam & Rogers which was enclosed in our letter of advice of 


t(uUtitjt«. —_—_———— a 
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yesterday, We trust that the matter is arranged entirely to your 
satisfaction. The cost of draft, express charge, de, Which we paid, 


Wes $95.00, for whieh we presume you Will give us ebedit. 
Yous (aly, UNDERWOOD & CLARK, 


WA 


Vrain, Dy ona at OR. Meena, fee 
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RRR BAR peReRR PO) Rorwrda Yor dual Ran Ree ae 
CObVed act PAL “Phe arangeareang Wek Ab Pagan fay rekataing 
Whe athe sax bonds as eatinehy comgeck hE is Badeunkead that the 
proceeds af these bonds shall nog be gathet fa watt Ma. Paveapor 
can furnish us a release of the 36,000 ontnge, which toes BOk ap- 
pear in the record to be discharged. He will be entitled to the pro- 
ceeds of those bonds upon furnishing a satisfactory release, and will 
doubtless notify you when he wishes you to make another draft. 
We notice your statement that you have incurred $95 expense, as 
you say, for “cost of draft, express charges, &e.,” and that you wish 
us tocredit you with the same. If you will send us the items of that 
account we will examine it and see whether it or any part of it is 
properly chargeable to us. 
1430 Very truly yours, 


ROCKWELL, Supervisor. 


M 1. 
May 29rn, 1875. 


GC. BE. Pathan, care Putnam & Rogers, Davenport, Towa: 
a Sy papers Preceived: application favorably entertained ; 


Monday holidays will decide Taesdays send copy of ground lease 
ald bohagan’h enact tens of Pore wal, | 
WQUITABLE TRUST COMPANY, 
NA, 
Rak No. 4. Od wh. 
Phe Westerns Varo Pelegeaplh Comapaay: 
Nor 200 400, 


The rates of this company require that all messages received for 
transmission shall be written on the message blanks of the company 
under and subject to the conditions printed thereon, which 

1481 conditions have been agreed to by the sender of the follow- 


ing message. 
G. H. MUMFORD, Sec’y. 
WILLIAM ORTON, Pres’t. 


Dated Davenport, Ia., —— 29. 
Received at Western Union building, Broadway and Dey street, 


May 29, 1875. 


SS 
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To Nquitable Trust Oo, 52 Wim. =, N.Y. 

After fifteen years term owner of land niry elect to take build: 
Nps Ab AN Appraisenrents otherwise the tenant entitled to renewal 
for & frether tenn of ten Years at a rental of eight per cent, upon 
Appraised Valve of haved. 

0), ytd, WN, : | 

CHAS. BR PUD AN, 
WA 


We BO Patan, pietaais Fade Haley Urea ® 
TARA, GRAD, Rak NO Vena, fathas 


ar Pavenpord Sayings Rank, 


DAvenrors, how, May 26, 187d, 

1432 ‘Yo the Equitable Trast Co., No. 52 William St, N.Y. 

GENTLEMEN: Your telegram duly received; have just in- 
formed you by telegraph terms of renewal of leases as particularly 
as I could in this farm. I enclose copy of one of them as a model ; 
they are all nearly alike. Probably no better loan than this to Mr. 
Davenport could be made in the West, and as it is important we 
should have the funds here as soon as practicable, I trust there will 


be no unnecessary delay in forwarding papers. 
Yours truly. CHAS. E. PUTNAM. 


P 1, 
JuNE Ist, 1875. 
C. BE. Putnam, care Putnam & Rogers, Davenport, Lowa: 
1483 Cannot give favorable decision on Davenport application 
to-day 5 our Nquidies do Not confinn your appraisals of Brady- 


street hand. Abe yours justified hy actual sales? 
HQUTTABLE TRUST OO. 


QA 
DOW Vaan deere BAST 


Cares BR. Pada, Pareapeard, lawe : 
QRARAERHRD BROT BO Rann Aner age Dymntuedd Garand, ae Ba Udag 
pregarwion, QR SOQUINY CbRRE _akararation odtataed Rage does Ree 


COMER apprabsals, . 
EQUITABLE TRUST COMPANY, 

R 1. 
New York, June 3, 1875. 


Charles E. Putnam, Davenport, Iowa : 
We accept ninety-five thousand on south half block fifty-nine and 


property in block forty-one. 
JONATHAN EDWARDS, 
President Equitable Trust Company. 
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1434 S 1. 
Putnam & Rogers, attorneys & counselors, Davenport’s block, Second 
street. | 


DAVENPORT, Iowa, June 16th, 1875. 
Jonathan Edwards, Esq., pres’t Eq. Trust Co.,52 William St., N. Y. 


Dear Sir: I do not find among papers here my instructions as 
to am’t of insurance required ; please inform me. 

The bonds were filled up at Muscatine without consultation with 
us and a part of them spoiled, and were incorrectly done. This 


was doubtless the result of a little too much hurry on the part of 


your agents to do something to earn their commission. The delay 
is unfortunate ; have just heard from Mr. Rogers that other 

1435 bonds have been sent; was sorry to have to invoke the aid 
of your company, but duty to Mr. Davenport seemed to re- 

quire it; had to allow U. & C. $2,500; too much by half, but let it 

ASS. 

Thanking yourself and company for prompt attention, I remain, 

Yours truly, CHAS. E. PUTNAM. 


oe 
Blank No. 1. 830. | U’. 


The Western Union Telegraph Company. 


f 256. 


The rules of this company require that all messages received for 
transmission shall be written on the message blanks of the company 
under and subject to the conditions printed thereon, which condi- 
tions have been agreed to by the sender of the following message. 

G. H. MUMFORD, Sec’y. 
WILLIAM ORTON, Pres’t. 

Dated Davenport, Ia., —— 17. 

ete at Western Union building, Broadway and Dey street, June 
17, 1875. 


14386 To Equitable Trust Co., 52 Wm. St. N. Y.: 
Question of commissions settled; mistake made in filling 
up bonds by Underwood & Clark will have to be replaced ; forward 


others forthwith ; would prefer five-thousand-dollar bonds. : 
CHAS, E. PUTNAM. 
28, p’d, qha, 


U 1. 
June 179, 1875. 


Charles E. Putnam, Esq., Davenport, Towa. 

Drak Ste: We have your telegram of this date requesting us to 
forward bonds for the completion of the Davenport loan. We have 
already written and telegraphed Underwood and Clark that bonds 


4. 


Pearse © 
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were on the way to supply the place of those spoiled. There ought 
to be no delay in closing this loan for lack of bonds. We 
1437 have no $5,000 bonds to send you. We do not use them. 


Very truly yours, 
JOHN ROCKWELL, Supervisor. 


V 1. 


JUNE 22np, 1875. 
Charles E. Putnam, Esq., Davenport. | 


Dear Sir: Yours of the 19th inst. is received, calling our atten- 
tion to a possible difficulty that Underwood & Clark may experience 
in negotiating their draft upon us in settling the loan to Davenport. 

You will remember that I called your attention to this point when 
I saw you in Davenport, and told you that Underwood & Clark 
would be provided from this office with written authority to draw 
from us, and suggested that you negotiate with some one of the 

banks in Davenport to cash their drafts. | 
1438 You stated that you could and would do so. 

You will also remember that I suggested to you that the 
best plan would be to let some bank pay all the drafts upon us, and 
then receive Davenport’s bond, and send bonds and drafts together 
to their correspondent in this city to be presented at this office. This 
is a plan not unfrequently pursued, and is a very useful plan where 
our agent desires to negotiate drafts amounting to a a sum. 
We trust that you have not failed to call the attention of some of 
the bankers to the fact that these drafts were to be made, and that 
they are prepared to cash them. 

It is quite possible, as you suggest, that the holders of liens would 
not accept a draft upon this company, knowing nothing of the au- 

thority of the drawers to make the draft, and for that reason 
1439 it is much easier to satisfy some one party like a bank and 
let that party pay any and all drafts. If this plan is carried 
out there ought to be no trouble about obtaining the money for the 
Davenport bonds. 
Yours very truly, 
JOHN ROCKWELL, Supervisor. 


W i. 


| New York, June 23¢, 1875. 
Charles E. Putnam, Davenport, Iowa: 
Insurance should be ninety-five thousand, or as near that as pos- 


sible. 
JOHN ROCKWELL, Supervisor. 


eta reg 
he tease 
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X 1. 
Chas. F. Putnam. 405. John N. Rogers. 


Putnam & Rogers, attorneys and counselors, Davenport’s block, 
Second street. 


DAVENPORT, Iowa, June 23d, 1875. 
1440 The Equitable Trust Company, 52 William Street, N. Y. 


GENTLEMEN: Yours of 17th inst. was duly received; also per ex- 
press bonds numbers 5017 to 5111, inclusive. Weare having them 
filled up and papers prepared as rapidly as possible. As your agents 
reside elsewhere, all this business necessarily devolves upon us, but 
we shall endeavor to have it carefully done; have just received tele- 
gram to the effect that “insurance should be $95,000 or as near that 
as possible,” signed “John Rockwell, sup’t,” which was quite a sur- 
prise to us, but doubtless it was an oversight. The appraised value 
of. buildings is but $49,000 and its insurable value less. Your ag’ts, 

U. & C., decided upon ? appraised value, but $40,000 insur- 
1441 ance has been arranged for, which is in excess of amount 


your ag’ts required. 
Yours truly, _ CHAS. E. PUTNAM. 


Yl. 
JULY Ast, 1875. 
Messrs. Putnam & Rogers, Davenport. 

GENTLEMEN: We have your- of 28th ult. advising us that you 
had sent by express abstract certificate and policies of insurance of 
George L. & George A. Davenport, and the papers themselves have 
also been received. These appear to be all in proper form, except 
that the abstract contains no notice of the payment of the taxes of 
1874 on the south half of block 59. The taxes on the property in 
block 41 appear to have been paid. If these taxes have been paid 

we will thank you to send us evidence of it, and if not, 
1442 can yousend us an explanation? Your assignment of the 
policies of insurance is apparently in proper form. It was 
not an oversight, as you expressed yourselves in a recent letter, that 
we wished the amount of $95,000 insurance inserted in the bonds. 
We were well aware that Mr. Davenport did not own buildings repre- 
senting that amount of property, but at the same time he has con- 
tingent interest in the insurance of his lessees, and as we succeed to 
his interest in that insurance it seemed to us proper that the total 
amount of our interest should have been expressed inthe bond. We 
cannot, indeed, show a direct interest in more than $40,000, but hav- 
ing an indirect interest in the remainder, there was no impro- 
1443 priety in inserting that amount. We shall be prepared to 
Fad the draft for the proceeds of $89,000 bonds when pre- 
sented. 


Very truly yours, 
JOHN ROCKWELL, Supervisor. 


io 
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Z 1. 
Juty 2, 1875. 
Charles E. Putnam, Esq., Davenport, Iowa. | 


Dear Sir: We have yours of the 29th ult. and have also received 
the Davenport mortgage referred to in your letter. This appears to 
be in proper form and entirely correct. We are glad that this mat- 
ter has been so satisfactorily closed after the many delays, and trust 
that you will soon be ready to receive from us the proceds of the re- 
maining six bonds. 

Very truly yours, 
JOHN ROCKWELL, Superysor. 


A 2. 
1444 Chas. E. Putnam. John N. Rogers. 


Putnam & Rogers, attorneys and counselors, Davenport’s block, 
Second street. 


DAvEnport, Iowa, July 16th, 1875. 
Equitable Trust Company, 52 William St., New York. 


GENTLEMEN: We have just placed bond of Geo. L. & Geo. A. Dav- 
enport, numbers 5106, 5107, 5108, 5109, 5110, 5111, at lst Nat. Bank, 
in this city, and signed drafts to order of said bank on you for 
$5,628.94, proceeds coming to Messrs. Davenport, as per statement 
on opposite page. 

The formal statement sent late last evening did not, we think, 
give the correct numbers on bonds. 

The tax receipt and Sargent release were enclosed in communica- 
tion yesterday, and hoping all will be found satisfactory we remain 


Yours truly PUTNAM & ROGERS. 
B 2. 
1445 Statement. 

PRE WARNS OF BOs hiss occ saniiniddeimininn watiepanine $6,000 00 
Less dis. May 1, ’75, to May 1, ’80.----.-.---.-----.-- 474 60 
; $5,525 40 

Ins. from May 1 to July 16th, 1875, 76 days, at 9% on 
GOED sitcite nasi thcdvinncnnnen sc i ln Ash eb 103 54 
AMON OE NOD ivi sin sits ck cticnmncnccncnnidseadewn $5,628 94 


Bond- of Geo. L. & Geo. A. Davenport to Eq. Trust Co., Nos. 5106 
7, 8, 9, 710, ’11, deposited with 1st Nat. Bank of Davenport, Iowa, 
to be forwarded with our draft for above am’t. 


P & R. 


61—145 
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Chas. E. Putnam. John N. Rogers. 


Putnam & Rogers, attorneys and counselors, Davenport's block, 
Second street. 
DAVENPORT, Iowa, July 16th, 1875. 
Equitable Trust Company, No. 52 William street, New York. 
1446 GFNTLEMEN : In compliance with request of Mr. Rockwell 
in letter received this morning, we enclose duplicate tax re- 
ceipt showing payment of Davenport taxes. 

The release of deed of trust to George B. Sargenton L. 1, B. 41, of 
date Feb. 28, ’59, was received this morning, has been recorded, and 
the original is herewith enclosed. 

The title being all now clear we will forward bonds Nos. 90 to 95, 
inclusive, and draw on you for am’t coming to Mr. Davenport through 
the Ist Nat. Bank of this city to-morrow. We have filled up one of 
your old blanks showing am’t of draft, $5,628.94, which we presume 
will be found correct. 


Yours truly, PUTNAM & ROGERS. 
C 2. 
1447 DAVENPORT, Iowa, June 7th, 1875. 
To the Equitable Trust Company of New London, Connecti- 
cut. 


We have examined the title of George L. Davenport and George 
A. Davenport, as shown by an abstract dated June 7th, 1875, pre- 
pared by Charles M. Waterman (in whom we have confidence as — 
accurate person, competent to make the same), to the premises upon 
which they have applied to your company for a loan, situate in the 
county of county of Scott and State of Iowa, described as follows: 
The south half of block No. fifty-nine (59); lot No. one (1), block 
forty-one (41), except the east twenty-three (23) feet of the south sixty 
(60) feet; the west forty (40) feet of the south half of lot No. nine (9), 
block forty-one (41), and lot No. ten (10), block forty-one (41); also 

all right, title, and interest to the west twenty (20) feet of the 
1448 north half of lot No. nine (9), block forty-one (41), all being 

in Antoine Le Claire’s Addition to the city of Davenport, Scott 
county, Iowa, and hereby certify that, in our opinion, they are seized 
of an indefeasible estate in fee simple therein, free and clear of all 
incumbrances of every kind, and that there are no judgments against 
the said George L. Davenport and George A. Davenport nor any 
of the parties through whom they derive title that are liens upon 
said property, nor any unpaid taxes nor assessments thereon, except 
as follows, to wit : Mortgages on south half of block No. fifty-nine (59), 
to be paid and released—F annie Hilton, $1,200 ; John Littig, $2,700; 
Richardson Bros., $25,000; taxes for 1874, $—, unpaid; and on 
property in block No. forty-one (41), Percis Humphrey, mortgage, 

$13,000; Davenport Savings Bank, $5,000; taxes, 1874, 
1449 $1,535.60, aid, 


Yours respectfully, 
(S’g’d) PUTNAM & ROGERS, 
Ati’ys & Counsellors, 


- 


HENRY R. BOND, TRUSTEE, VS. SARAH G@. DAVENPORT. 403 


D. 


(Endorsed :) Certificate of title of Geo. L. and Geo. A. Davenport, 
Davenport, Iowa. Putnam & Rogers, att’ys. | 


[On margin :] Approved as to property covered by abstract No. 1, 
liens noted to be removed and taxes paid; approved as to property 
covered by No. 2, liens noted on certificate, also judgment on noted 
abstract, to be removed, taxes paid, deed of trust to Sargent to be 
satisfied of record, and evidence to be furnished that Barber and 
Watts were single men when they made the deed ascribed to them. 


June 11, 1875. 
ALEXANDER & SELLER. 


1450 DAVENPORT, Iowa, June 28th, 1875. 


To the Equitable Trust Company of New London, Connecticut : 


We have examined the title of George L. and George A. Daven- 
port, as shown by abstracts dated June 28th, 1875, prepared by Chas. 
M. Waterman (in whom we have confidence as an accurate person, 
competent to make the same), to the premises situated in the county 
of Scott, State of Iowa, and described as follows: The south half of 
block No. fifty-nine (59), lot No. one (1), block forty-one (41), except 
the east twenty-three (23) feet of the south sixty (60) feet ; the west 
forty (40) feet of the south half of lot No. nine (9), block No. forty- 
one (41), and lot No. ten (10), block No. forty-one (41); also all 
right, title, and interest to the west twenty (20) feet of the north 

half of lot No. nine (9), block No. forty-one (41), all being in 
1451 Antoine Le Claire’s Addition to the city of Davenport, in said 

county & State, and of which George L. Davenport and wife 
and George A. Davenport have executed a mortgage to Jonathan 
Edwards, trustee, to secure a loan from your company, and hereby 
certify that, in our opinion, George L. Davenport and George A. Dav- 
enport were, at the date of said mortgage, well seized of an indefeasi- 
ble estate in fee simple therein, free and clear of all incumbrances of 
every kind, and that there are no judgments against the said George 
L. Davenport and George A. Davenport, nor any of the parties 
through whom they derive title, that are liens upon said property, 
and no sales or judgments for taxes or assessments which are liens 
thereon. 

And we further certify that, in our opinion, the mortgage to Jon- 

athan Edwards, dated May Ist, 1875, and recorded on the — 
1452 dav of June, 1875, is a valid first lien upon the property above 
described. 
Yours, respectfully, 
(S’g’d) PUTNAM & ROGERS, 
Att’ys-at-Law, Davenport, Iowa. 
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E 2. 


(Endorsed :) Final certificate of title of Geo. L. and Geo. A. Dav- 
enport, by Putnam and Rogers, attorneys, Davenport, Iowa. 


1453 DAVENPORT, Iowa, June 28th, 1875. 


Whereas Geo. L. Davenport and Geo. A. Davenport have 
executed to the Equitable Trust Co. of New London, Ct., their 
certain bonds, with coupons attached, amounting to $95,000, bearing 
date May 1, 1875, and due in five years from date, secured by mort- 
gage on certain property in the city of Davenport, Scott county, 
Iowa, which is intended to be a first lien on the said property ; 

And whereas it is impracticable at this time to obtain the release 
of record of a certain deed of trust bearing date Feb’y 28th, 1859, 
and recorded in Book E, T. M., page 433, given by George L. Daven- 
port & wife to Geo. B. Sargent and covering a portion of the said 
mortgaged premises and the said deed of trust constitutes an appar- 

' ent lien upon the property thus covered ; 

1454 Now, for the purpose of securing the said Equitable Trust 
Co., its successors or assigns, against loss on account of such 

apparent incumbrance, the said parties have this day deposited with 

Messrs. Putnam & Rogers, of Davenport, Iowa, six of the bonds 

mentioned in the said mortgage, being Nos. 5106 to 5111, inclusive, 

amounting at their face to six thousand dollars, and the said Equi- 

table Trust Co. have retained the proceeds thereof: 

Now, it is understood that the said Putnam & Rogers should re- 
tain the said bonds until such time as the said trust deed shall be 
released or otherwise discharged of record, and upon the release of 
the said deed of trust the said bonds shall be delivered up to the 

said trust company, they at the same time paying to the said 
1455 Davenport the proceeds thereof, the amount to be computed 


the same as those this day delivered. 
(S’2’d) PUTNAM & ROGERS, 
Att’ys, Davenport, Iowa. 


F 2. 


(Endorsed :) Memorandum as to the disposition made of 89 bonds 
and 6 bonds of George A. and George L. Davenport. June 28th, 
1875. 


(Endorsed :) Eq. 1480. Edwards vs. Davenport. Deposition of 
Edwin S. Marston ef al. Opened & filed May 10,1881. E.R. Mason, 


clerk. 


. ene ee Nana aay 


: e MPP oad og DHE 


therein. 


HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 405 


1456 Petition in Equity. 
STaTE OF Iowa, District Court of Scott County: 
W. S. Myton 
v. 


GrorGE L. DAVENPORT, SARAH G. DAVENPORT, GEORGE A. DAVEN- 
ort, Kitty Davenport, Naomi Davenport, Charles E. Putnam, B. B. 
oodward, Administrator of the Estate of Chas. H. Sheaff, dee’d ; 
John A. Davis; Chas. E. Putnam, Trustee; Jonathan Edwards, 
Trustee. 


Your petitioner states— 


1. That on the 14th day of Oct., A. D., 1878, judgment was duly 

rendered in this court in his favor against the def’t, George L. 
Davenport, for 649.43 & 79.40 costs. 

1457 2. That on the 19th day of Oct., 1878, an execution was 
issued upon said judgment, directed to the sheriff of Scott 

county, in which the def’t then resided, which execution has been 

returned unsatisfied, because no property subject to execution of the 

said def’t could be found in said county on which to levy, & said 

judgment is still wholly satisfied. | 

3. That said def’t, George L. Davenport, on the 13th day of June, 
1877, being then the owner of the north 1283 feet of lot 1 & the 
north 1282 feet of the west 24 feet of lot 2, in block No. 57, in the 
city of Davenport, did convey the same, without any consideration 
whatever, to the def’ts, Naomi & Kitty Davenport, who are his 

daughters, with the intent & design to hinder, delay, & de- 
1458 fraud his creditors, & among them your petitioners, in the col- 
lection of said judgment. 

And the said def’ts, Naomi & Kitty Davenport, took said con- 
veyance for the sole purpose of assisting the said George L. Daven- 
port in his fraudulent design & with no consideration. 

And on the same day, to wit, June 13th, 1877, the said George L. 
Davenport being then the owner of lot No. ten (10), in block No. 
forty-one (41), in said city of Davenport, did convey the same with- 
out any consideration whatever to the def’t, George A. Davenport, 
who is his son, & he, the said George A. Davenport, did at the same 
time convey said premises to the def’t, Sarah G. Davenport, without 
any consideration. 

And said conveyances were made with the purpose & design of 
placing said premises beyond the reach of plaintiff & other creditors 

of said George L. Davenport. 
1459 5. Plaintiff alleges that the def’ts, Naomi & Kitty Daven- 
port & Sarah G. Davenport, and their agent, Chas. E. Putnam, 
def’t herein, have conspired & confederated with the def’t, George 
L. Davenport, to hold the legal title to the said property & to collect 
& disburse the rents & profits thereof for his benefit, & to delay, 
hinder, & defraud his creditors from any rights or participation 
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And your petitioner charges the fact to be that said property 
hereinbefore described is in truth & in fact the property of George 
L. Davenport. 

6. The plaintiff states further & as another cause of this action 
that heretofore, to wit,on the 15th day of August, 1876, the deft, 
George L. Davenport, executed to him a certain promissory note 

in writing, wherein he agreed to pay to your petitioner the 
1460 sum of $784.46 on or before Aug. 15th, 1878, with interest at 
ten per cent. per annum, payable annually. 

A copy of said note is hereto attached, marked Exhibit “ A,” & 
made a part hereof. 

7. That to secure the payment of said note the said George L. 
Davenport executed to the def’t, Chas. E. Putnam, as trustee for 
petitioner and various other creditors of said Davenport, a mortgage 
upon lot 10, in block No. 41, & the north 1284 feet of lot 1, & the 
north 128% feet of the west 24 feet“of lot 2, in block 57, in the city 
of Davenport. 

‘ A copy of which mortgage is hereto attached, marked Exhibit 
‘““A,” & made a part hereof. 
8. Said mortgage was recorded on the — day of , 1876, in 
the recorder’s office of said county, in book 77 of town lot mortgages, 
at page 383. 
1461 9. That the north 1283 feet of lot1 & the north 128% feet of 
the west 24 feet of lot 2,in block No. 57, hereinbefore de- 
scribed, are encumbered by four different mortgages, all prior to 
that of plaintiff, & owned & held by def’ts; B. B. Woodward, as ad- 
ministrator of the estate of Chas. H. Sheaff; John S. Davis, to secure 
sums of money aggregating not less than $37,000, & the mortgage 
executed to secure your petitioner, as shown by Exhibit B, is given 
to secure a large number of notes to different persons, aggregating 
about $15,000, and the said premises are not worth more than 
$40,000, & are clearly inadequate to pay the mortgage liens against 
the same. 

And the said lot ten, in block forty-one, hereinbefore described, 

is encumbered to Jonathan Edwards, trustee, in the sum of 
1462 $43,000, which is senior to the lien of plaintiff on said prem- 

ises, and said premises are not worth sufficient to pay both of 
said mortgages, & both pieces of property mortgaged to secure plain- 
tiff are together inadequate to secure plaintiff or to pay his said 
mortgage, and said premises are not being properly cared for, & the 
same are being allowed to waste & depreciate in value, to the great 
damage of platntiff’s security, and the rents & profits thereof are 
being diverted & squandered. 

The def’t, George L. Davenport, has no te wd subject to levy, 
&, except his rights in said premises hereinbefore set forth, is totally 
insolvent. 

Wherefore petitioner prays that said conveyances from said a 

L. Davenport to Naomi & Kitty Davenport, & to George A. 
1468 Davenport, & the conveyance how George A. Davenport to 


Sarah G. Davenport be declared to be fraudulent & void 
as against him, & that the said def’ts, Naomi Davenport, Kitty Dav- 
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enport, & Sarah G. Davenport, account, under direction of the court, 
for all rents collected by them or either of them, and also that said 
mortgage to petitioner be foreclosed, & that the order of the liens 
of the parties hereto be settled, & that said premises be sold under 
special execution, and plaintiff asks that a receiver be appointed by 
the court to take & keep possession of said premises, to collect the 
rents thereof, and hold the same subject to the further order of the 
court, & that said rents may be applied in satisfaction of his said 

judgment, & for such other & further relief as may be con- 
1464 sistent with equity & the case made. 


(S’2’d) W. S. MYTON, 
By S. L. GLASPEL, 
Mis Ait’y. 


STATE OF Jow4, pap 
Scott County, 


I, W. S. Myton, on wath say that I am the plaintiff named in the 
foregoing petition; that I have read the same & know the con- 
tents thereof, & that the allegations thereof are true, as I verily be- 


lieve. 
W.S. MYTON. 


Sworn to before me and subscribed in my presence by said W.S. 
Myton the 8th day of November, A. D. 1878. 
[SEAL. | S. L. GLASPELL, 
Notary Public. 


Petition in equity. Filed Nov. 8th, 1878. 3 
J. ANDREWS, 
Clerk Scott Co. 


1465 Answer of Sarah G. Davenport. 
In the District Court of Scott Co., Iowa. 


W.S. Myton 
vs. No. 143897. 
Gro. L. DAVENPORT é al. 


Now comes the defendant, Sarah G. Davenport, and for answer to 
the petition of plaintiff in this cause— 

Said defendant denies that she holds the title of said lot 10, block 
41, described in said petition by virtue of a conveyance without 
consideration from said Geo. L. Davenport to said Geo. A. Daven- 
port and from said Geo. A. Davenport to her, but alleges that such 

conveyances were upon good, valuable, and legal considera- 
1466 tion & without any intent to defraud or delay the creditors of 
said Geo. L. Davenport. 

Defendant denies that she has received or used the income or 
rents of said property, but alleges that the same has been, ever since 
she has owned said property, collected and applied with her consent 
to the payment of taxes, insurance, repairs, and the interest on the 
first liens on. the said property. 
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Defendant alleges that the said mortgage or deed of trust set out 
in plaintiff’s petition is subject.te a prior incumbrance on said prop- 
erty so conveyed to Geo. A. Davenport & by him to this defendant. 

That the present rents & income of said property are not more 
than sufficient to pay the taxes, insurance, and repairs absolutely 

necessary on said property and the annual interest on said 
1467 — incumbrances, which interest is due & payable an- 
nually. 

That the said rent and income of said property are being devoted 
to the above purposes as in justice and equity they should be. 

Defendant further alleges that at the time of the making of said 
mortgage or deed of trust set out in plaintiff’s petition she was and 
still is the wife of said defendant, Geo. L. Davenport. 

That she did not join in or sign or execute said mortgage or deed 
of trust, and has neverin any way conveyed or released her inchoate 
right of dower or interest in said real estate as the wife of said Geo. L. 
Davenport, if she should survive him. 

She asks, therefore, that no judgment or decree may be 
1468 taken against her in this cause which will in any way tend to 
bar her from asserting her said interest in said property as 


above stated. 


(S’g’d) BILLS & BLOCK, 
Att’ys for Sarah G. Davenport. 
STATE OF lowA, |... 
Scott County, J aia 
I, Sarah G. Davenport, being duly sworn, say that I am one of 
the defendants in the above-entitled cause; that I have heard the 
foregoing petition read and know the contents thereof, and that the 


same is true, as I verily believe. 
(S’g’d) SARAH G. DAVENPORT. 


Subscribed and sworn to by Sarah G. Davenport before me this 


29th day of January, 1879. 
[SEAL. ] LOUIS A. Le CLAIRE, 
Notary Public, Scott County, Ia. 


1469 Answer of Sarah G. Davenport filed Jan’y 28, ’79. 
J. ANDREWS, 
Clerk Scott Co. 


~ (Endorsed:) W. S. Myton vs. Geo. L. Davenport ef al. Ans. of 
Sarah G. Davenport. 143897. Copy. Filed Jan. 28,1879. J. An- 
drews, clerk Scott Co. D.C. Bills & Block, att’ys for def’t. 


1470 Exuisit “A.” 
Secured by Mortgage to C. E. P., Tr’s. 
$784.46. Davenport, [owa, August 15, 1876. 


On or before the 15th day of August, 1878, I promise to pay to 
the order of W.S. Myton, at the First National Bank, Davenport, 
Iowa, seven hundred and eighty-four & 4%; dollars, with interest 
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from date at ten per cent. per annum, and it is agreed if this note 
is not paid when due and suit is commenced hereon the holder shall 
be entitled to recover attorney’s fees therefor, and the same shall be 


taxed as part of the costs, value received. 
GEO. L. DAVENPORT. 


(Endorsed on back:) $270, two hundred and seventy dollars, 
paid on the within note July 14, 1877. 


1471 Exuipsir “ B.” 


This indenture, made this 15th day of August, 1876, by & between 
Geo. L. Davenport, of the county of Scott & State of Iowa, of the 
first part, and Charles E. Putnam, trustee, of the same place, wit- 
nesseth : 

That whereas the said George L. Davenport is justly indebted to 
certain persons hereinafter named and for the various amounts 
stated, and in consideration thereof has this day executed & de- 
livered his certain promissory notes to the persons, and the 
amounts of their respective claims, and payable as follows, to wit: 

One to Mrs. Patience V. Newcomb, dated August 15th, 1876, for 
the sum of $981.62, payable August 15, 1878, with ten (10) per 

cent. interest, payable annually. 
1472 One to Mrs. E. A. Brown, dated Aug. 15th, 1876, for the 
sum of $589.36, payable Aug. 15, 1878, with ten (10) percent. 
interest thereon, payable annually. 

One to James Quinn, dated Aug. 15, 1876, for the sum of three 
hundred and thirty-nine & 38%, dollars, payable Aug. 15th, 1878, 
with ten (10) per cent. interest thereon. 

One to Mrs. E. H. Smart, dated Aug. 15th, 1876, for the sum of 
thirteen hundred and seventy-six 75°, dollars, payable Aug. 15th, 
1878, with ten per cent. interest thereon, payable annually. 

One to George B. Hawley, dated Aug. 15th, 1876, for the 
sum of thirty-one hundred & twenty-six 745 dollars, with ten (10) 
per cent. interest thereon, payable annually. 

One to Anna Graham, dated Aug. 15th, 1876, for the sum of $495.37, 

payable August 15th, 1878, with ten (10) per cent. interest 
1473 thereon, payable annually. 

One to Mrs. Josephine Lynch, dated Aug. 15th, 1876, for 
the sum of four hundred & sixty-two ;85, —, payable Aug. 15th, 
1878, with ten (10) per cent. interest thereon, payable annually. 

One to S. A. Baker, dated Aug. 15th, 1876, for the sum of four 
hundred dollars, payable Aug. 15th, 1878, with ten (10) per cent. 
interest thereon, payable annually. 

One to W. S. * a dated Aug. 15th, 1876, for the sum of seven 
hundred & eighty-four ;4,°; —, payable Aug. 15th, 1878, with ten per 
cent. interest, payable annually. 

One to N. H. Coykendall & Co., dated August 15th, 1876, for the 
sum of $1,798.48, payable Aug. 15th, 1878, with ten (10) per cent. 
interest, payable annually. 
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Now, therefore, the said party of the first part, in considera- 

1474 of the said indebtedness, and to secure the payment of the 

said several promissory notes, with the interest due & to be- 

come due thereon, has granted, bargained, & sold, & by these pres- 

ents does grant, bargain, sell, convey, & confirm, unto the said party 

of the second part, his successors & assigns, all the certain lots, 

pieces, or parcels of land in the city of Davenport, county of Scott, 
& State of lowa, known & described as follows, to wit: 

Lot No. ten (10), in block No. 41 (41), & the north one hundred & 
twenty-eight & 4 feet of lot No. one (1), in block No. fifty-seven (57), 
& the north one hundred & twenty-eight & 4 feet of the west twenty- 
four (24) feet of lot No. two (2), in said block No. fifty-seven (57), and 

the buildings thereon : 
1475 To have and to hold the above-described premises, with 

the appurtenances, unto the said party of the second part, his 
successors and assigns, forever, in trust for the parties above named: 
Provided always, & these presents are upon this express condition, 
That if the said party of the tirst part, his heirs, executors, & admin- 
istrators shall well & truly pay to the parties above named, to each 
of them, the full amount of their respective notes, with all the inter- 
est thereon, at the several times & and in the manner specified in 
said notes, respectively, & as hereinbefore set forth, then these pres- 
ents to be void ; otherwise to be & remain in full force. 

It is expressly understood & agreed that the lien of all the parties 

above named upon the real estate here-before described shall be 
7 1476 equal, & in the event of a sale of the said mortgaged prem- 
ises or any part thereof, either at public or private sale, the 
proceeds derived therefore over & above the prior incumbrance 
therein shall be diverted or apportioned among the said parties pro 
rata or in proportion to the amounts of their respective claim, & 
upon such application being made the said second party, trustee as 
aforesaid, shall be authorized to release from the lien of this mort- 
gage said a or any party thereof, & in casesaid party of the 
first part shall neglect or refuse to pay the said notes or the interest 
thereon when due the said party of the second part, his successors 
or assigns, shall upon the request of the parties above named or of 
the owners & holders of said notes proceed to foreclose this 
1477 mortgage in some court of competent jurisdiction, & there- 
upon shall recover, in addition to principal, interest, and 
ordinary costs & expenses, a reasonable attorney’s fee for the collec- 
tion thereof. 
In witness thereof said party of the first part have hereunto set his 


hand & seal this 15th day of August, 1876. 
GEO. L. DAVENPORT. 


STATE OF Iowa, \ 
Scott County, 


Be it remembered that on this 30th day of August, A. D. 1876, 
before the undersigned, a notary public in & for said county, per- 
sonally appeared Geo. L. Davenport, to me personally known to be 
the identical person whose name is affixed to the foregoing mortgage 
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deed as grantor, & acknowledged the said instrument to be his 
voluntary act and deed. 
1478 Witness my hand & notarial seal, by me affixed the day & 
year last above written. 
[SEAL. ] GEO. F. HENRY. 


1479 Srate oF Iowa: 


District Court of Scott County. Equity. 


W. S. Myton, Plaintiff, 
v. 


Gro. L. DAVENPORT, SARAH G. DAVENPORT, Naomi DAVENPORT, 
Kittie Davenport, Chas. E. Putnam, B. B. Woodward, Adm’r of 
the Estate of Chas. H. Sheaff; John S. Davis, Jonathan Edwards, 
Trustee; Patience V. Newcomb, James Quinn, E. H. Smart, 
James Thompson, Geo. B. Hawley, Anna Graham, Josephine 
Lynch, 8S. H. Baker, N. H. Covkendall & Co., Defendants. 


1480 Amended & Substituted Petition. 


1. Now comes your petitioner & by leave of court files this his 
amended & snheiiented petition, to take the place of petition hereto- 
fore filed, and alleges that on the 15th day of August, 1876, the de- 
fendant, Geo. L. Davenport, executed and delivered to him a certain 
promissory note, in writing, wherein he promised to pay to your 
petitioner the sum of $784.46 on or before August 15th, 1878, with 
interest at the rate of ten per cent. per annum, payable annually, a 
copy of said note being hereto attached, marked Exhibit “A,” and 
made a part hereof. 

2. That a payment of $270 was made on said note July 14th, 

1877, and said note is now due &, except said payment, is 
1481 wholly unpaid, and is the property of your petitioner. 

3. Your petitioner commenced suit on said note alone in 
the Scott district court and obtained judgment thereon against 
George L. Davenport personally Oct. 14th, 1878, for $649.43 & 79.41 
costs. 

4. That said note was given in renewal of a previous note held 
by plaintiff against said Davenport, & was one of a large number of 
notes given to renew old & past-due notes of said Davenport, to 
secure the payment of which said Davenport executed a mortgage 
to the defendant, Chas. E. Putnam, as trustee for said noteholders, 

as will more fully appear by reference to said mortgage, a copy 
1482. of which is hereto attached, marked Exhibit “ B,” and made 
a part hereof. 

Said noteholders are hereto made parties defendant; that they 
now protect their interests in the mortgaged premises as they may 
see fit. 

Said mortgage conveyed lot 10, block 41, and the north 1283 feet 
of lot 1 and the north 1283 feet of the west 24 feet of lot 2, in block 


‘\ 
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57, in the city of Davenport, Iowa, which was subject, however, to 
various prior mortgages executed by said Davenport as follows: 

One to Jonathan Edwards, trustee for the Equitable Trust Co., on 
lot 10, in block 41, to secure $21,500. 

Three (8) to B. B. Woodward, adm’r of the estate of Chas. H. 
Sheaff, on the property in block 57 as follows: 

1st. One to secure $8,000, executed Jan’y 1st, 1872, & due Jan’y 

1st, 1877. 
1483 2nd. One to secure $12,000, executed Jan’y Ist, 1874, & 
due Jan’y Ist, 1879. 

3rd. One to secure $5,000, executed Ap’] 15th, 1874, and due Ap'l 
15th, 1879. 

And one other to John S. Davis, executed Ap’! 22, 1875, for 
$19,151, on the premises in bl’k 57. 

And said mortgage, so executed to said Putnam, trustee as afore- 
said, was conditioned to pay said noteholders as follows: 

Patience V. Newcomb, $981.62. 

Kk. A. Brown, 589.386. 

James Quinn, 389.89, 

BE. H. Smart, 1,876.59, 

Geo, B. Hawley, 8,126.54, 

Anna Graham, 499.87, 

Josephine Lyneh, 462.86, 

S. H. Baker, 400,00, 

W.S. Myton, 784.46, 

James ‘Thompson, 1,459.70, 

N. H. Coykendall & Co,, 1,798.48, 
1454 And upon all of said sums interest was agreed to be paid 
at the rate of ten per cent. per annum, payable annually. 

5. Said mortgage was recorded in the office of the recorder for 
Scott Co., Iowa, on the — day of , 1876, in book Y of Town Lot 
Mortgages, at page 383. 

6. Said mortgage provides that upon failure of said Davenport to 
pay the principal or interest when due the said Chas. E. Putnam, 
as trustee, shall, upon request of the parties therein named or the 
owners & holders of the notes secured thereby, proceed to foreclose 
said mortgage; but your petitioner alleges that said Putnam is 

disqualified to act as such trustee for the reason that he is a 
1485 proper & necessary party defendant to a foreclosure of said 

mortgage by reason of matters herein set out and for various 
other good & sufficient reasons, such as that he is a member of the 
firm of Putnam & Rogers, who are now actively employed in resist- 
ing this foreclosure or any foreclosure or any foreclosure of said 
mortgage & who are paler, retained and employed by said Geo. 
L.. Davenport to act as his attorneys. 

That said Chas. E. Putnam is now the confidential financial agent 
of said Davenport and entrusted with the sole charge & exclusive 
control of all his property, & is empowered by an irrevocable power 
of attorney, which is a matter of record, to sell, mortgage, or other- 

wise dispose of any of his property—to collect and disburse 
1486 the rents thereof as he may see fit. 
That said Putnam is now & for some time past has been 
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engaged in an elaborate attempt to delay & hinder the creditors of 
said Davenport in the collection or enforcement of their claims as 
he may rightfully do when acting in his capacity as agent or att’y 
for said Davenport. 

Petitioner says further that said Putnam is attorney for def’t, B. 
B. Woodward, adm’r of the estate of Chas. H. Sheaff, and also for 
def’t, Jonathan Edwards, trustee for the Equitable Trust Co. 

That the relations of said Putnam to said Davenport & other 
def’ts interested in the mortgaged premises are such as tu render it 

unsafe for plaintiff’s interests to allow him to fcreclose said 
1487 mortgage, and said Putnam is now in actual possession of the 
premises mortgaged. ; 

7. Plaintiff alleges that he is well acquainted with the value of 
property in the city of Davenport and that lot 10, in bl’k 41, is not 
worth more than $25,000, and the premises in bl’k 57 are not worth 
more than $30,000, or a total of $55,000. 

8. That the total assessed valuation of said property for the year 
1878, as shown by the tax books in the office of the county treasurer 
for Scott Co, is — 

9 That the incumbrances prior to plaintiff’s said mortgage on 
said property amount to $60,000 and including said mortgage about 

$75,000, and they are clearly inadequate in value to pay 
1488 plaintif?’s mortgage with the mortgages — thereto, 

10, Thedef*t, Geo, L. Davenport, is largely indebted and toan 
amount in excess of $350,000, which is at least $100,000 more than 
any reasonable valuation of all his assetés, and he is totally and 
irretrievably insolvent. 

11. The rent roll of lot 10, bl’k 41, for the month of November, 
1878, is $298.98, and for the premises in block 57, $372.10, or a total 
of $671.13, those sums being the contract price or rent agreed to be 
paid by the tenants in possession, out of which bad debts, repairs, 

insurance, taxes, and the cost of collection are to be taken. 
1489 12. The accruing interest on plaintiff’s mortgage and the in- 

cumbrances prior thereto for the same time is about $600, or 
nearly as much as the total amount of rent which may be collected, 
provided it is all paid. 

13. The State & county taxes for the year 1877 on lot 10, bl’k 41, 
were not paid, and the property was sold at tax sale Oct. 21st, 1878, 


' to M. D. Snyder, & is yet unredeemed. 


The State & county taxes for the premises in block 57 were allowed 
to become delinquent & were not paid by the parties in possession 
of the premises, but were paid a short time before sale day by B. B. 
Woodward, administrator of the estate of Chas. H. Sheaff, as he law- 

fully may under the terms of his said mortgages, and he now 
1490 holds the same as a lien against said premises, with 10% in- 
terest thereon. 

The city taxes against said property for the year 1878, a 
long past due and delinquent, ms not been paid, & there is already 
added to the amount thereof a penalty of 2%, which on the first 
dav of Dee’b’r, 1878, will be 3%. 

The accruing interest on said mortgages against said premises is 
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being neglected & left unpaid, and as each installment of interest 
falls due interest upon the interest accumulates by the terms of said 
mortgages. 

Interest is payable on the mortgage of $21,500 to Jonathan Ed- 
wards, trustee, semi-annually, and the last three installments of in- 

terest are due & wholly unpaid. 
1491 An installment of interest became due on July Ist, 1878, 
upon the $12,000 mortgage to the Sheaff estate, and is now 
unpaid & drawing interest at the rate of ten per cent. per annum. 

An installment of interest became due Oct. 15, 1878, on the $5,000 
mortgage to the Sheaff estate, & is unpaid & drawing interest at the 
rate of ten per cent. per annum, 

No interest has ever been paid on the mortgage executed to Chas. 
E. Putnam, trustee. 

14. Lot 10, block 41, is now in the possession of Chas. E. Putnam, 
as att’y-in-fact for Sarah G. Davenport, who holds the legal title 

thereto by virtue of conveyances executed without considera- 
1492 tion from George L. Davenport to George A. Davenport & from 

George A. Davenport to Sarah G. Davenport, & she has exe- 
cited & delivered to Chas. E. Putnam a power of attorney, revocable 
at her pleasure, authorizing him to collect the rents of said prem- 
ises and disburse them as he may see fit. 

The premises in block 57 are also in his possession as att’y-in-fact 
for Naomi & Kittie Davenport, who hold the legal title thereto by 
virtue of a conveyance without consideration from Geo. L. Daven- 
port, and they have executed to said Putnam a power of attorney, 
revocable at their pleasure, authorizing him to collect the rents of 

said property & disburse the same as he may see fit. 
1493 15. Your petitioner alleges that the rents of said premises are 

not being applied in the payment of taxes or interest, as they 
should be, but are ie diverted and used for other purposes to the 
great damage & irreparable loss of your petitioner, and your peti- 
tioner charges that he is informed that said rents are being improp- 
erly applied in this, that the charges of the said Chas. E. Putnam 
for collecting said rents are excessive and are largely disproportion- 
ate to the amount of work necessary to be done. 

That out of said rents large fees are paid to the law firm of Put- 
nam & Rogers for legal services performed for Geo. L. Davenport, 

and out of said rents large fees are paid to the law firm of 
1494 Cook & Richman & Bills & Block as an annual retainer to 

retain them for the Davenport family, and out of said rents 
about $1,200 per annum is paid to the family of Geo. L. Davenport, 
and after such payments, if there is any money left, plaintiff is un- 
able to state how it is applied, but he alleges that it is absolutely 
necessary that the possession of said premises be placed in some 
discreet & sneanaitle person who will collect said rents and apply 


the same under the direction of the court during the pendency of 
this action, and your petitioner alleges further that if said premises 
are left in the possession of the persons now in ion that no 

further payments of interest will be mode: ho more taxes 
1495 will be paid; the premises will not be redeemed from tax 
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sale already made except by a lienholder, and the premises will 
be permitted to waste for want of repairs. 

16. Your petitioner has no adequate remedy at law. 

Wherefore your petitioner prays that a receiver may be appointed 
to take & keep possession of said premises and collect & disburse 
the rents under the direction of the co urt, and that he may be per- 
mitted to foreclose his said mortgage in his own name as plaintiff, 
and that said Chas. E. Putnam may be removed as trustee, and that 

the said mortgage may be foreclosed as against said premises 
1496 and said defendants, and that the order of the various liens 

against said premises may be settled & a decree rendered 
ordering the sale thereof in payment, as far as they will go, of said 
liens, including the said judgment of plaintiff on his said note, and 
for such further and other relief as shall be equitable. 

W. 8S. MYTON, 
By S. L. GLASPELL, His Att’y. 


(Endorsed :) 14397. W. 8S. Myton vs. Geo. L. Davenport eé al. 
Amended & substituted petition. S. L. Glaspell, pl’ff’s att’y. 


1497 STATE OF Iowa, \ aii 
Scott County, : 


I, W. 8S. Myton, on oath say that I have heard the foregoing peti- 
tion read ; that I am the plaintiff therein named, and that the alle- 
gations thereof are true, as I verily believe. 

W. S. MYTON. 


Sworn to before me and subscribed in my presence by said W.S. 
Myton this 28 day of November, 1878. 
(SEAL. ] S. L. GLASPELL, 
Notary Public. 


Amended and substituted petition filed Nov. 29th, 1878. 
J. ANDREWS, 
Clerk D.C. 
1498 Srare or a 
Scott County, 


W.S. Myton 3 
vs. 14397. 
GEORGE L. DAVENPORT ef al. 


I, J. Andrews, clerk of the district court of the State of Iowa, in 
and for said county, do hereby certify that the above and foregoing 
is a true and perfect transcript of the petition in equity, answer of 
Sarah G. Davenport, & of amended & substituted petition in the 
above-entitled cause, as fully as the same remains on record in my 
office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the court-house in Davenport, in said 

county, this 19th day of October, A. D. 1882. 
1499s [swan] (S’p’d) J. ANDREWS, 
Clerk of said Cowr. 
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(Endorsed :) Edwards v. Davenport. No. 14897. Transcript of 
record. District court, Scott county. W. S. Myton against Geo. 
L. Davenport et al. Filed Oct. 21, 1882. E. R. Mason, clerk. 


1500 And the defendants, to sustain the issues in their behalf, 
introduced upon the hearing of said cause the following tes- 


timony, to wit: 
1501 Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, 
vs. 
GrorRGE L. DAVENPORT, GEORGE A. DAVENPORT, SARAH G. DAVEN- 
PORT, Guardian of the Property of George A. Davenport, e¢ al. 


I, Charles H. Clemmer, a notary public within and for the county 
of Scott and State of Iowa, do hens certify that, pursuant to the 
agreement of the parties to the above-entitled action, in writing, 
hereto attached, I did, on the 1ith day of February, A. D. 1880, at 
the hour of ten o’clock a. m., at my office, in the city of Davenport, 
in said county, proceed to take the evidence and depositions of the 

witnesses herein following in behalf of the defendants, and 
1502 that there were present Brannan & Jaynes, attorneys in be- 

half of the plaintiff; Martin, Murphy & Lynch and George 
EK. Hubbell, attorneys in behalf of defendants, when the following 
proceedings were had, when the attorneys for defendants requested 
that the depositions should be taken down by the notary in narra- 
tive form, which was objected to by plaintiff, except in such instances 
wherein it might be waived by them. 


THOMAS WRIGHT, being by me then and there first duly sworn, 
did, in auswer to interrogatories to him propounded, depose and say 
on behalf of defendants: 


Int. 1. What is your full name, age, residence, and occupation ? 
Ans. 1. Thomas Wright; age, 58; residence, 8th & Pine Sts., Dav- 
enport, Iowa; occupation, veterinary surgeon; have resided 
1503 in Davenport since 1863 continuously. 

Int. 2. Are you acquainted with Geo. A. Davenport, the 
son of Geo. L. Davenport and Sarah G. Davenport, all three of whom 
are defendants in this action? If so, how long have you known 
him ? 

Ans. 2. Ever since I have been in Davenport. 
Int. 3. State what has been your means of knowing the habits— 
physical and mental condition—of the said George A. Davenport ? 
Ans 8. During the time that he was down town he made my 
office pretty much his abiding place. He was accustomed to go 
fishing a great deal and kept his fishing tackle in my office. As 
he traveled in and out from my office, in going and return- 
1504 ing from his fishing, he would come into my office ten and 
sometimes twenty times a day. He was a great smoker, and 
in the winter time would come into my office and smoke and clean 
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his pipe and boil his pipe in water to clean it and in bees-wax to 
color it; he would sometimes boil it until it would break into pieces 
and would then go and buy another pipe. 

Int. 4. State what, if you know, Doctor, were his habits as to the 
purchase and ownership of pipes and tobacco; the kinds and quality 

urchased, if you know; the frequency of such purchases, if you 
now. 

Ans. 4. He was a great smoker; he bought a great many pipes 
and spent a great deal of money for pipes and tobacco. 1 have fre- 

quently seen him have new pipes; don’t know where he got 
1505 them; they were meerschaum pipes. He smoked Perique 

tobacco and cut tobacco, which he bought by the pail. The 
Perique tobacco was in sticks, and I should judge it to be strong 
from the smell. I am no smoker. He would get cigars by the 
dozen boxes at a time. They were called imported cigers. It was 
a great pleasure to him to deal them out to his friends and tell them 
what each cigar cost. He would frequently give two or three cigars 
to strangers—men that he had never seen before in his life—because 
they said they were so nice. He was very much gratified if they 
told him that they were the best cigars they had ever had. He got 
the cigars from Thomas Wright, of St. Louis. They came by ex- 

ress. 

1506 Int. 5. State whether or not you were acquainted with the 

kind, quantity, expensiveness of the fishing tackle used and 
owned by the said George A. Davenport during the years of your 
acquaintance with him. 

Ans. 5. He had one favorite rod that he paid thirty-five dollars 
for; that is what he stated. He said that he had paid twenty-five 
dollars for a silver reel, and the rod and the reel cost thirty-five 
dollars. He had hooks and flies, lines and dip-nets, and every other 
kind that he read of or people told him of. 

Int. 6. State, if you know, Doctor, whether he had hunting ap- 
paratus; if so, what they were, and what his habits were in refer- 

ence to hunting, if you know. 
1507 Ans. 6. He had a gun, powder flask, shot-bag, and a regu- 
lar hunting suit. I have seen him with his hunting appara- 
tus on, but never saw him start hunting. He said he loaned the 
gun to some one, but it never came back. He forgot who he loaned 


_ the gun to; that is what he told me. I saw very little of him 


ou-side of my office. He said he loaned his boots, too, and didn’t 
know who he loaned them to. 

Int. 7. State, Doctor, whether or not said Geo. A. Davenport was 
ever, to your knowledge, engaged in any kind of business. 

Ans. 7. No, sir. 

Int. 8. State, Doctor, what was the condition of the said Geo. A. 


Davenport during your acquaintance with him as to physical 
1508 health; state fully what you know as to his having any kind 
of disease—how it affected him. 
(Objected to by the plaintiff, as no proper foundation has been laid 
for the question.) 
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Ans. 8. He was subject to epilepsy. Very frequently I had to 
ick him up or catch him before he fell down in my office. I have 
cnown him fall away from the table while eating dinner in the next 

house. In the course of the years maybe twoor three hundred times ; 
sometimes two or three times a week, and sometimes once a week, 
and sometimes none for weeks, that saw. IT have seen him tumble 
down the stairs from the top to the bottom, to the sidewalk, when the 
tit would take him; the stairs were twelve feet or more high. 
1509 I have seen him leave my office to all appearances well, and 
before he had gone fifly yards he would fall down in a fit; 
L have seen him cross over the street and up to the bank, and seemed 
to be all right, talking with people, and al at once sprawling on the 
sidewalk in a tit; I have helped to fetch him up from the river to 
my oftice from the ferry dock, where he had fulton into the river in 
a fit from the dock while fishing, as much as two or three times; 
once, at the boarding-house of Mrs. Thorn, near my office, his father 
called me in; he had just fallen down in a fit, frothing at the mouth 
and throwing his arms around; it was the worst fit I ever 
1510 saw him have; he had fallen from the dinner table to the 
floor; his nostrils were distended, and I did not think he 
could live through it; I saw him once in a fit fall against the stove 
in my office; it would take him so sudden that his lips seemed as 
if they were sealed ; there was a vacant look in his eyes—a dull ap- 
pearance to them; I got se accustomed to him that I could tell when 
they were coming on; he appeared as if he hadn’t the power to an- 
swer when I put a question to him; then I knew he wanted assist- 
ance, and if not caught and put in a chair he would fall on the 
floor ; after the fit had passed over, in fifteen minutes, he 
1511 would not know that he had had one; he used to call them 
spells. I would tell him, Well, you have had a bad fit. He 
would say, No, he hadn’t, and didn’t remember anything about it. 

Int. 9. How soon after you first became acquainted with him in 
1863 did you see him have one of these fits and how frequently did 
they occur thereafter ? 

Ans. 9. I couldn’t say ; I don’t know the time I saw him have the 
first fit; he didn’t frequent my office at that time as he did in latter 
years. I may have seen him have fits once a week and at other 
times not once a week. 

Int. 10. Doctor, will you please give a description of the appear- 
ance and symptoms of the said George A. Davenport, observed by 

you when in these fits? Describe how he acted just before 
1512 and at the time and during the continuance of a fit and i1m- 
mediately thereafter. 


(Objected to by tered on the ground that a proper foundation 
has not been laid for the question.) 


Ans. 10. Just before a fit he would be talking to and looking at me; 
suddenly his lips would begin to quiver and he appeared as if he had 
lost his power of speech ; he soulaa’ speak ; I knew then that the fit 
was coming on him ; he would then begin to froth at the mouth and 
te shake; I would pat him and strike him on the palm of the hands; I 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 419 


would bathe him with cold water and give him some to drink. 
1513 I would then tell some one to bring a bottle of aqua ammonia, 

and hold it a distance from his nose and let the fumes pass 
into the nostril. When in a fit he would fall as if he were shot; he 
mg in great agonv—he trembled. If he by chance got hold 
of my hand he would clinch it so tight that it was painful and difti- 
cult to get it loose again while he was in the fit; his museles would 
he rigid and stiff in halfa minute. It didn’t take him long to go 
through it, probably about tive minutes; I would then as soon as 

athe! 1% rot him out into the street into the air; as the fit had 
1514 passed off there was a numbness and lethargy as if he was 

sleepy ; I would tell him to go to his father’s office and to lay 
down on alounge. He would do so, and perhaps in an hour's time 
come back again and not know that he had had any fit. My office 
is on Main St., No. 111, between Second and Front streets, on the 
east side; have had my oftice there for seventeen years past. 

Int. 11. You may state whether or not during your acquaintance 
with the said Davenport you had frequent opportunities of observ- 
ing his traits of character, conduct, actions, and conversations. 

Ans. 11. Yes. 

Int. 12. You may now state whether or not, from your ac- 

1515 quaintance and observation, he was easily influenced—sus- 

ceptible to slight influences—and whether or not irritable and 
excitable. : 


(Objected to by plaintiff on the ground that no foundation has 
been laid and that the witness should state facts and not conclusions.) 


Ans. 12. Yes; he was easily influenced. He was excitable. 
Int. 13. You may now state any peculiar acts or conduct tending 
to show susceptibility, irritability, or excitement which you observed. 


(Objected to by plaintiff as not material and as asking for con- 
clusions.) 


Ans. 13. He was a very irritable man. He believed that he had 
been insulted and he said that he would shoot the man that 
1516 insulted him. We have had to keep him in my office half 
the night until we could coax him and get the pistols from him. 
He was very much irritated at the police. He was going toshoot them. 
He was under the illusion that they had injured him and that they 
would injure him and wanted to. We have kept him there and got 
the pistols from him by coaxing him and telling him they were 
very nice and we would like to view them. His memory was so 
poor that he would forget all about it. He said he didn’t know 
where he had left them, and when he calmed down a little we 
would send him home.. 
1517 ~_ Int. 14. How frequent did he evince a disposition to shoot 
somebody, or imagine that he had been invalted ? 


(Objected to by plaintiff for the same reasons as made to the for- 
mer questions.) 


Ans. 14. Maybe sometimes once a day and sometimes not once a 
week. 
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Int. 15. How many times, probably, during your acquaintance, 
within your knowledge, has he show- a disposition to shoot for what 
he supposed to be or claimed to be insults? 

(Objected to by plaintiff for same reasons thai are assigned for two 
preceeding questions.) 

Ans. 15. I couldn’t tell you; I kept no time of it; maybea 
1518 dozen times, maybe more. I couldn’t tell you. 


Examination adjourned till 2 o’clock p. m. 
2 O'CLOCK P. M. 


Examination proceeded. | 
Same parties as in the morning present. 


Int. 16. You have heretofore stated that he was easily influenced. 
You may now state if you can recall any circumstance or transac- 
tion wherein he was so influenced. 


(Objected to by plaintiff as incompetent.) 


Ans. 16. He was like a baby with a toy—when he took a fancy to 
a thing he must have it; if he had money to buy these toys and 
things he thought he needed he was satisfied; when he didn’t 
1519 have the money he would come back and cry and threaten 
to shoot some one that was keeping him out of his rights— 
such as the rents from his property. 

Int. 17. The point that we were endeavoring to reach by the 
former question is this, “ Was he influenced by small and trifling 
things such as would moveachild?” And, if so, mention, if you can, 
any of these slight things that did influence him. 


(Objected to by plaintiff as incompetent and for the reasons given 
in objection to the preceeding questions.) 


Ans. 18. Yes; if he saw some peculiar tobacco box that he thought 
would puzzle some one to open—he was delighted with such 
1520 toys—perhaps worth fifty cents, and he would say he gave 
five dollars for it; after while he would say he didn’t know 
whether it was four or five or whether it was six dollars. Some 
fancy purse, cigar-holder, or trinket or something that would please 
a child he would give ten times more than it was worth. He didn’t 
seem to have a knowledge of the value of a thing. I gather this 
from what he said to me what he paid for things. I have no per- 
soual knowledge of what he did pay. 

Int. 19. From your acquaintance with and observation of him 
state whether or not he was gullable or ready to believe or disbelieve 
almost anything, however foolish or incredible, and state anv cir- 

cumstances which may have come under your observation 
1521 looking in the direction stated. 


(Objected to by plaintiff for same reasons given in preceeding 
questions.) 


Ans. 19. I don’t know any particular thing. He was ready to be- 
lieve anything if a person would tell him something that would 
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lease him. You couldn’t drive him along; you might lead him. 
You couldn’t beg anything from him, but if you would wait a short 
time and talk a little soft soap he would then come out with a little— 
two or three dollars, according to what he had in his pocket; if you 
— please him in your talk he would tell you to go to a warm 
place. 
Int. 20. What knowledge or appreciation had he of busi- 
1522 ness or property ? 


som to by plaintiff for reasons given to the preceeding ques- 
tions. 


Ans. 20. I don’t believe that he had any knowledge of any kind 
of business; he was not competent to tra-sact business; I have seen 
him trv to make out a receipt for rent, but I don’t believe the renter 
could make out what it meant when he saw it. I would ask him 
how much these parties that paid him the ground rent owed him ; 
didn’t know if it wasa hundred dollarsor fifty ; he forgot what amount 

they paid and what they owed him. It was Heinsfurter and 
1523 Pardner, the baker, that he claimed was behind in the rent. He 

had no knowledge or appreciation of property ; he didn’t know 
whether it was worth a thousand or ten thousand dollars; he said, 
when certain property on Brady St. came to him after his grand- 
mother’s death, that it was worth twenty thousand or thirty thou- 
sand dollars; he didn’t know which. I then asked him what he was 
going to do with it; he said he was going to keep it. He was one 
of the boys that wouldn’t sign a paper for anybody; he told me 
those things so often that I treated him like an imbecile boy. 

Int. 21. State what would he the effect of a joke on him. 

Ans. 21. He would not bear a joke; if you joked him he 

1524 would threaten to shoot or throttle you or kick you out of 

the place; if you joked him about marrying you couldn't ex- 
asperate him worse. 

Int. 22. What, if anything, did you notice during your long ac- 
quaintance with him peculiar or unusual about his memory? State 
any peculiar circumstances you may have noticed in reference to 


his memory. | 
(Objected to by plaintiff for same reasons as in preceeding ques- 
tions.) 


Ans. 22. His memory was very defective; my son was a great 
friend, and he would come and ask where Johnny was. I would 
tell him that he had gone into the country and wouldn’t be 

1525 back to-day ; in half an hour’s time, perhaps, he would come 
back again and inquire where he was, and inquire the same 

thing four or five times during the day, although he had been told 
every time that he was away in the country and wouldn’t be back 
that day. A year ago last spring I was taken with the rheumatism 
in my arm, and so bad that I couldn’t lift my hand only by the 
other hand. I told him to go to Dr. Baker’s, by the bank, and tell 
Dr. Baker to come; that I couldn’t move. He started off; said he 
would go right -way, but forgot all about it and never went there. 


422 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


He came back in about an hour; said he didn’t know that 
1526 I had told him to go for the doctor. His memory was better 

sometimes that at others; on something that he took a fancy 
to he could retain it a litile better than at other times; ever since [ 
have known him I have noticed this defect of memory. 

Int. 23. You may now state whether you observed, during your 
acquaintance with him, that he had illusions or delusions; if so, 
state anything of the kind you may recall. 

(Objected to by plaintiff for same reasons as in preceeding ques- 
tions.) 


Ans. 23. He had; one was that — had enlisted in the army—was a 
private soldier. When he was mustered in General Scott got a sight 
of him; hesaid you are a Davenport; you have no business 


1527 in the ranks; I will make you a captain; I used to trot you 


on my knee when you was a little boy on the island. He 
believed that while fishing that he had caught a very large fish, and 
I asked him what kind it was; he thought it wasa big catfish or 
something bigger than that; he held onto it and it pulled him all 
the way down to Credit Island from the ferry dock, but he succeeded 
in turning it around, and it steered him right back again to the 
dock: he got to land, but the line broke and the fish got away and 
he never knew what kind of a fish it was; he seemed to implicitly 
believe this story; the effect of questioning this story would make 

him very mad. 
1528 Int. 24. State whether or not during your acquaintance 

with him you have ever heard him complain of pains in his 
head or believing that his head was about to drop from his body ; 
if so, state what he would say on such occasions. 

Ans. 24. That was a frequent occurrence. Every day he spoke of 
pains in his head or back or somewhere; that his head was going 
to split. Then I would tell him he must quit the tobacco. He 
musn’t smoke or chew so much. Then he would get mad and say 
it wasn’t the tobacco that did it. I must give him some medicine. 
I would give him some citrate of magnesia, and tell him it would 
do him good. He would then go and havea sleep, and he would 

come back and say he was better. Perhaps he had had one 
1529 of his fits the day before. If there was any one in my office 

he would tell them that he hadn’t had a fit for overa year—ever 
since I gave him some medicine. His memory wouldn’t carry him 
out that he had had one the day before, but he would say that he 
hadn’t had one for over a year. 

Int. 25. You may now state if you observed any peculiar desire 
to be treated medically for his disease; and, if so, state any of his 
eccentricities in that respect. 

(Objected to by plaintiff for same reasons as in preceeding ques- 
tions.) 

Ans. 25. He didn’t believe he had any disease. He didn’t believe 


he had those spells. He would come and tell me sometimes 
1530 that his mother said he had had one, but that he knew he 
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hadn’t; anything that was called medicine he was satisfied 
with; he would get under the illusion that his stomach was 
out of order and that he had the dysentery; to satisfy him 
I would give him some sugar and water and a little peppermint ; 
it was no matter what kind of medicine so long as it was 
medicine; he had electric belts to come around his back; he 
got terribly displeased at a party in my office who said, Couldn’t 
you get it right ; couldn’t you fix it right, and why didn’t you get 
the hired girl to help you to hold it up; there was war at once; he 
had electric soles to go in his boots to fit his feet on; he got 
1531 two or three stomach or liver pads at different times; he had 
two galvanic batteries; one of them he loaned toa party, but 
couldn’t tell who he loaned it too; he would send for every belt he 
would read of or hear of; he would go to the drug store and get 
them to write for one thing and another thing—anything that he 
fancied of that kind; for a few days he would say that he was cured ; 
that it helped him right along; he would next come and say that it 
was good for nothing. | 
Int. 26. What, if anything, did you observe in him to the effect 
that he believed he had enemies who were pursuing him or who 
were about to do him an injury? If anything of the kind was ob- 
served, please state what. 
1532 Ans. 26. He didn’t believe that any one could injure him. 
He believed that they would attempt it, but that he was the 
boy to clean them out. He thought John Kaufman, city marshall, 
and O’Brien, the teamster, were enemies to him, but he wasn’t afraid 
of them, because he said he could whip either or both of them to- 
gether. He had done it and could do it again. 
Int. 27. State whether or not you ever noticed him wandering 
about without any seeming purpose, or without seeming to know 
where he was or what he was doing; if so, state the circumstances, 


(Objected to by plaintiff for same reasons as in preceeding ques- 
tions.) 


Ans. 27. No; I did not. Sometimes on a Sunday in sum- 

1533 mer time he would come up to my house and spend an hour 

or two, but one of my sons always went home with him to 

their own place, because I feared he might have a fit while in the 
road. I would never let him go home by himself. 

Int. 28. Did you ever know him to indulge in eccentricities in the 
way of hunting rats or mice or in boasting of the number of rats 
he had captured? And in that connection state anything that you 
may have seen or heard him say. 


(Objected to by plaintiff for same reasons as in preceeding ques- 
tions.) | 


Ans. 28. Yes; that was one of his favorite pastimes—to catch rats 
and mice and to put the mouse in his pocket to frighten people 
with. As for rats, he claimed that he could catch them any- 

1534 where, take them in his hand and do anything with them. 
A little over a year ago he attempted to catch a big old 
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rat that had got into Mrs. Duffin’s show window. Mrs. Duffin called 
him in to catch the rat because he wasn’t afraid of them. George 
went for the rat and the rat went for him and bit his hands and 
arm terribly, and eventually he killed the rat with a stick or broom. 
He has told rat stories for the last ten years. He would tell these 
rat stories with as much earnestness as an ordinary man would 
about business. 

Int. 29. Is it not true that during your acquaintance with him he 
owned large and valuable properties in this city ? 

Ans, 29, I have understood so. 

Int. 30. You may now state whether he personally looked after 

and managed said property, or was it done by others for him. 
1535 Ans, 30. It was done by others in part; he was allowed to 
collect some of the smaller rents. , 

Int. 31. You may now state whether or not the rents which he 
collected were'not used by him mostly in purchasing toys, fishing 
and hunting implements, and generally for matters of that kind. 

Ans. 31. Yes; and for tobacco and some clothing. 

Int. 32. You may now state whether or not, during any part of 
your acquaintance with him, he was addicted to the excessive use 
of intoxicating liquors. 

Ans. 32. Yes; for a good many years. From the first of my 
acquaintance, and for a number of years, until he joined the temper- 
ance society, he was very boisterous and unruly. He has been 

strictly temperate, I believe, during the past ten years. 
1536 Int. 33. From your acquaintance with George A. Daven- 

port, commencing, as you have stated, in the year 1863, and 
continuing down to the present, and from the severe afflictions he 
was subject to, as detailed by you, and from his weakness of memory 
and incapacity to transact or understand business or appreciate 
property, and various illusions to which he was subject and other 
weaknesses and eccentricities detailed by you, you may now state 
whether or not, In your opinion, based alone on what you have ob- 
served, the sud Davenport was ef sane mind on the first of May, 
ASTo. 

(Objected to by plaintiff because no proper foundation has been 

laid for the question; the witness has not shown himself qualitied 
to answer the question because he has not shown himself an 
1537 expert, and because the facts which he has undertaken to 
state as a witness furnish no sufficient or proper basis to 
authorize him to express an opinion on the question, and because 
much of the testimony in relation to the matters he has testified 
about are not facts but opinions of the witness.) 


Ans. 33. Never since I have known have I believed him a sane 
man. 

Int. 34. From all your knowledge of Geo. A. Davenport and of 
his habits, manners, and conduct, as narrated by you, what has 
been, in your opinion, the mental condition of said Geo. A. Daven- 
et - to sanity during all the years of your acquaintance with 
iim { 
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(Objected to by plaintiff for same reasons as made to preceeding 
question.) 


Ans. 34. My opinion is that he was insane and not compe- 


15388 tent to take care of himself. 
(S’p"d) THOMAS WRIGHT. 


Subscribed and sworn to before me this 11th day of February, A. 


D. 1880. 
[SEAL ] (S’¢'d) C. H. CLEMMER, 
Notary Public mr and for Scott Co., Lowa. 


Adjourned till 9 a. m., Feb. 12, 1880. 


15389 JUNE 26, 1SSO—9 a. m. 


Examination proceeded. 
All parties present. 


Cross-examination of THomMAs WRIGHT: 


I. 1. You say that George made your office pretty much his abid- 
ing place. For what length of time? 

A.1. Perhaps for 10 years; maybe 12 years that he was in and out; 
he didn’t stop there all the time. 

I. 2. You state that in winter time he would come in and smoke 
and clean his pipe by boiling it in water and boiling it in bees-wax 
to color it. Did the pipe appear to be clean after he had gone 
through this process and show signs of coloring? 

Ans. 2. After he had polished it with a chamois skin or some- 

thing he had it looked colored. 
1540 I. 3. You say that he has given cigars to strange men that 
he had never seen before in his life. How do you know that 


he had never seen them before ? 

A, 3 Because the men didn’t know him; they would inquire who 
he was. 

1. 4. How often have you seen him give cigars in this way and 
where ? 

A. 4. Several times; I didn’t keep any account as to the number 
of times ; in my office and around the door and on the sidewalk. 

I. 5. Hadn’t he got into conversation with them before he offered 


them the cigars ? 


A. 5. Yes. ’ 
I. 6. You say that if he did not have the money to buy a thing 


that he desired to buy he would come back and cry and threaten to 
shoot some one that was keeping him out of his rights, such 
1541 as the rents from his property. Did he shed tears, do you 
mean ? 
A. 6. I don’t know for that; he would cry in a whining way and 
say that he was cheated and robbed. 
I. 7. You mean that he would talk and complain in a way that 
you designate as whining? 
Yes. 
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I. 8. When did you first hear him talk in this way; how long 
since ? 

A. 8. Perhaps every week for, maybe, as much as 3 or 4 years. 

I. 9. You say you have seen him make out or try to make out re- 
ceipts for rent; how often have you seen him do this; do you re- 
member ? 

A. 9. Perhaps 2 or 8 times and maybe 4 times; I couldn't tell 

that; perhaps more. 
1542 I. 10. You stated, I don’t see it in your testimony, when 
you were here before, that you had in the office a book of 
blank receipts belonging to George which he was in the habit of 
filling up; is this the book to which you refer? 


Plaintiff’s counsel here produces the book. 


(Defendant objects to the question as not proper cross-examina- 
tion, not referring to anything called out in the direct examina- 
tion.) ) 

A. 10. That is the book. 

I. 11. I see in this book a number of stubs that would indicate 
that a corresponding number of receipts had been cut out; was that 
the condition when you gave the books to us? 

A.11. Yes. 

I. 12. I find but one receipt in the book filled up and un- 
1543 cut, a receipt which appears to be intended for Mrs. Pardner ; 
is the handwriting in that receipt George A.’s?: 


(Defendant objects to the question as not proper cross-examina- 
tion and as incompetent, for the reason that no proper foundation 
has been laid showing that the witness saw the receipt filled up by 
George or is well acquainted with his handwriting as an expert, or 
is an expert in handwriting.) 

A. 12. It looks like his handwriting to me, and I have seen him 
write in the book, and when he didn’t get the receipt right he would 
get mad about it and tear it out and write it again. 

I. 13. You have seen George write, have you not? 
1544 A. 13. Yes. 

I. 14. From your knowledge of his handwriting, was not 
this receipt written by him ? 


(Defendant objects to the question as incompetent, irrelevant, and 
immaterial and not proper cross-examination.) 
A. 14. To the best of my knowledge, it was. 


The plaintiff here detaches the receipt from the book, and it is 
hereto attached to this deposition as an Exhibit “A.” 


Exuisit “A.” (S’g’d) C. H. Clemmer. 


DAVENPORT, Iowa, Jan. 1, 1879. 


Received of Mrs. Pardner one hundred and twenty-five dollars 
rent of ground rent from July 1, 1878, to Jan. 1, 1879. 
(S’o’d) | GEO. A. DAVENPORT. 


ee 
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1545 (Endorsed :) Jan. 10, 1879. Cash received, 6,050; 20.00. 


I. 15. George, I understand you to say, collected some of the 
smaller rents on his property; did he say how much they were to 
pay per month when it was payable monthly or when it was pay- 
able every 6 months? 

A. 15. No; I don’t know anything about it. He would sum up 
at the first of the month and tell how much they were to pay him, 
but I don’t remember how much it was. I paid no attention to it. 

I. 16. Do you know when Mrs. Goldsmith died, George’s grand- 
mother ? | 

A. 16. No; I think it was something over a year ago. 

I. 17. You say that after her death George came into pos- 
1546 session of property on the west side of Brady St., I understand; 
do you know where this property is? 


(Objected to by defendant because it assumes it as true when it 
is not true and because it has not been so proven and because it is 
not proper cross-examination.) 


A.17. No; I don’t know where the property is nor I don’t know 
that it is his property, only what he said. 

I. 18. Has no person ever pointed out this property to you? Did 
George ever point it out? nan 

A. 18. No; no one ever pointed it out, that I know of. 

I. 19. Then you do not know what the value of this property is, 
whether it is 20,000 or 30,000 dollars? | 

A. 19. No. 

1547 I. 20. In your examination-in-chief you say that George 

said it was worth 20,000 or 30,0000 dollars; he did not know 
which; do you mean to say that George, when speaking of the 
value of his property, used these words, that “it is worth 20,000 or 
30,000 ; I don’t know which ?” 3 

A. 20. That was what he stated, as near as I can remember. 

I, 21. Repeat, if you please, as near as you can remember, his 
precise words when speaking of the value of this property ? 

A. 21. He said it was worth from 20,000 to 30,000 dollars. He 
didn’t know how many stores there were; maybe there was 2 and | 
maybe there was 4. 

I. 22. You say he would go to the drug store and write for every 

electric belt and also liver pads, &c., he would hear of or read 
1548 of; to what drug store wouid he go? 

A. 22. 'To Ballord’s drug store; I think that was the chief. 
place that he went to; I don’t know, but I am pretty certain that it 
was. I think once or twice he got galvanic belts and chains by 
express, and he got some one to write for him. 

I. 23. How many galvanic belts did he have? Do you know? 

A. 23. I think I have seen 2 or 3. 

I. 24. When George was telling the stories of which you have 
spoken of catching rats and mice and catching big fish and being 
towed down by them and his meeting with General Scott, and so 
forth, did he not always accompany them with a laugh ? 
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A. 24. Yes; I believe he told it in good faith, thinking it was so. 

He would laugh and clap his hands the same as a maniac would. 
I. 25. What do you mean by insane? 

1549 A. 25. I mean a man that gets under these illusions and 

gets crazy, in a fighting mood, if you happen to contradict 
him. 
I. 26. You say that, in your opinion, George has been insane ever 
since you knew him? What was the character of the insanity ? 
Was it an imbecility bordering on idiocy or otherwise? 

A. 26. When first I knew him he was more rational, a good deal, 
than in after years; yet I think that he was an imbecile, bordering 
on idiocy. 

I. 27. When was it that he first told you about meeting with Gen- 
eral Scott in Baltimore ? 

A. 27. It was some time between 1860 and 1870, about the soldier 
time, when he, George, thought he ought to be a colonel, and if they 
would give him a commission he would go right away. 

I, 28. When was it he first told you about the fish towing him 

down to Credit Island and back ? 
1550 A. 28. Several times for the last 15 or 16 years. Icouldn’t 
tell how often; during the winter timeand fishing time the 


tale was often told. 
(S’o’d) THOMAS WRIGHT. 


Subscribed and sworn to before me this 26th day of June, A. D. 


1880. 
[SEAL. | (S’o’d) C. H. CLEMMER, 
: Notary Public in and for Scott Co., Iowa. 


Adjourned till 10 a. m., June 29, 1880. 


1551 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa,on the llth day of February, 1880, and on 
the 26th day of June, 1880, Thomas Wright, who was then by me 
duly sworn and examined and his examination reduced to writing 
by me, and after being by me read over to said witness was signed 
by said witness in the presence of the respective counsel for the com- 

plainant and defendant; that said examination took place 
1552 1n the presence of and was conducted by Brannan and Jaynes, 


solicitors for complainant, and George E. Hubbell at@"Maxtin,. 


Murphy and Lynch, solicitors for the defendant. 
Witness my hand and seal notarial this 26th day of June, 1880. 
[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


a | 
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1553 Deposition of Samuel Perry. 
Circuit Court of the United States, District of Iowa. 
JONATHAN EpWArpDS, Trustee, vs. GEORGE L. DAvENPoRT et al. 


FEBRUARY 12, 1880—9 a. m. 


Examination proceeded, same attorneys being present as were on 
hand February 11, 1880. 


SAMUEL PERRY, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, depose and say as follows, 
to wit, on behalf of defendants: 


Int. 1. State your name, age, residence, and occupation and the 
length of time you have resided in the city of Davenport. 

Ans. 1. Samuel Perry; fifty-four; live in Davenport and 
1554 have lived here for twenty-five years; occupation, merchant 
tailor. 

Int. 2. You may now state if you are acquainted with one Geo. 
A. Davenport; and, if yea, the length of time you have known him. 

Ans. 2. I am acquainted with him, and have been acquainted 
him, probably, most of the time during my residence in Davenport. 

Int. 3. You may now state the character of the acquaintance, 
whether intimate or otherwise. 

Ans. 3. Intimately, most of the time. 

Int. 4. What business, if any, was said Davenport engaged in 
during your acquaintance with him ? 

Ans. 4. None in particular. 

Int. 5. If you ever knew him to transact any business 
1555 such as men ordinarilly engage in, please state what it was. 
Ans. 5. Never. 

Int. 6. Now you may state how said Davenport passed his time— 
that is, what his habits were. 

Ans. 6. He would spend his time, as a general thing, wandering 
around from place to place. He -did considerable fishing. He 
talked about hunting, but I don’t know whether he did any hunting 
or not. I made him a suit of hunting clothes every two or three 
years. 

Int. 7. You may now state, frora your acquaintance with him and 
his habits, in what way or for what purposes he spent his money. 

Ans. 7. I never knew him to purchase anything but cigars 
1556 and tobacco and clothes. As a rule his father paid for his 
clothes. He might have paid for some little things himself. 

Int. 8. You may now state whether or not you were in the habit 
of furnishing clothing to him; and, if so, state who would order it 
and who would pay for it and all facts in connection therewith. 

Ans. 8. George A. would order them and George L. would pay 
for them in our general settlement for rent. 

Int. 9. You may state whether or not you had your place of busi- 
ness in a building belonging to George A. Davenport. 
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Ans. 9. [had my place of business on a leased from 
1557 him from 1861 or 1862 up to 1878. The lease was in the 

name of George A. The rent I paid was ground rent. I 
paid two hundred and fifty dollars rent per annum and taxes on 
the realty. My negotiations for the lease were with George L. Dav- 
enport, the father. 

Int. 10. You may now state whether or not during the negotia- 
tions for the lease or at any time during its continuance you had 
any business transactions in reference thereto with George A. in 
person. 


Ans. 10. None whatever. 
Int. 11. You may now state whether or not you ever had any 


conversation with George A. on matters of business; and, if so, what 
was the character of the conversation with George A.; what 


1558 knuwledge of business did he evince ? 


(Objected to by’plaintiff on the ground as incompetent, no proper 
foundatien having been laid for it, and calling for the conclusions 
of the witness.) <...: 

Ans. 11. I would frequently ask. him about business connected 
with his property, rents, and incomes, and so on. His answer 
would invariably be, I don’t know anything about it. I don’t know 
of any particular business knowledge that he evinced of any kind. 


I frequently talked with him. 
Int. 12. You may now state what topics or subjects seemed to run 


in his mind that he mostly talked upon, 
(Objected to by plaintiff for same reasons as above and be- 
1559 cause it calls for declarations of the defendant.) 

Ans. 12, Catching fish, rats, and whipping Dutch policemen 
would fill his mind generally. He talked about pipes, cigars, and 
tobacco, especially Perique. 

Int. 18. What knowledge did he eviuce on the values of property 
or money that you gathered from his conversation or otherwise. 
State any fact you may know tending to show such knowledge or 
want of knowledge. 

(Objected to by plaintiff for same reasons made to preceeding ques- 
tion and because it is too indefinite in its scope.) 

Ans. 13. He never evinced any knowledge of the value of prop- 

erty in my presence. Money wasascarcecommodity with him. 
1560 Int. 14. State whether or not George A. would make se- 

lections from your store of such clothing as he wanted; and, 
if so, what judgment would he evince, if any, in these selections, 
and particularly as to value? State generally the character of his 
conversations on the occasions named. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial, as per agreement.) | 


Ans. 14. He generally in buying his clothing would say what he 
wanted, and take my judgment. He paid little regard to values or 
prices. He would say, I want a hunting suit, Sam., and I would 
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say you shall have it, and that was all there was toit. He 
1561 would buy a blue suit or Sunday suit in the same way. He 

would buy his clothes generally in that way. He would buy 
a hunting suit once in three or four years. : 

Int. 15. You have heretofore stated that you had business trans- 
actions with George A., or rather knew of his capacity to transact 
business, and have stated generally his conversation and conduct in 
reference to business and property. You may now state from your 
knowledge, as based upon what you have heretofore stated in this 
deposition, whether or not, in your opinion, the said Davenport was 

competent and capable of transacting any business requiring 
1562 judgment or deliberation, or whether or not he had mental 
capacity sufficient to understand or transact such business. 


(Objected to by plaintiff; same objections as to question 14.) 


Ans. 15. I should not think he had. 

Int. 16. You may now state and give any reasons you may have 
for believing as stated in your last answer. 

Ans. 16. From his general character and conduct. He had fre- 
quent fits and was incapable of taking care of himself on sundry 
times. He would be very violent, too, at times, when he was crossed 
in anyway whatever. Sometimes in the early part of this history he 

was under the influence of liquor and would be very vio- 
1563 lent at these times; in fact, dangerous to have anything to do 
with him. He was frequently threatning to shoot, pound, or 
choke some one. It was generally policemen or any one that would 
cross his path. His conversation was inchoherent and at random. 

Int. 17. You may now state the character of his conversation as a 
general rule, whether or not inchkoherent and trifling or intelligent 
and reasonable. 

Ans. 17, It was generally trifling. Sometimes you could get some 
reason out of him, but not often. It was generally trifling, very 

trifling. It was generally about destroying some person or 
1564. some thing. He would frequently talk about blowing his 
brains out, Jumping off the bridge, and triffles of that kind. 

Int. 18. You may now state if you were acquainted with his physi- 
cal condition as to health; and, if so, what it was during all your 
acquaintance with him. 

Ans. 13. His health wasgenerally good. Aside from fits, his gen- 
eral health was good, I should say. As long as I have known him 
he has been in about the same condition as to fits. They may have 
grown on him later. He has twice come to my store from the ferry 
dock to change hisclothes and stated that he had fallen from the dock 

into the river while fishing. 
1565 Int. 19. Have you ever seen him in a convulsion or fit; if 
so, describe his condition at the time. 

Ans. 19. I have; probably five or six times, maybe more. He 
first gets very cold, and if there is a stove in the room he seeks the 
stove; then he gets violent and then rigid. Two or three times I, 
with assistance, have laid him on the counter and opened his clothes. 
He would lay in that condition probably ten or fifteen minutes. He 
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would froth at the mouth; his body would tremble all over. He 
would clinch his fists and set his teeth. His eyes were usually roll- 
ing, sometimes fixed, with the white turned up. I have seen 
1566 him when talking to any one suddenly get cold and go to 
the stove and topple right over. After coming out of a con- 
vulsion he would get away as quick as he could. 
Int. 20. Did you ever talk with him immediately after coming 
out of a convulsion ; and, if so, what recollection, if any, did he seem 
to have of having had a fit ? 


(Objected ; same as to question 14.) 

Ans. 20. I never talked with him immediately after coming out 
of a fit. 

Int. 21. State whether or not you have ever had conversation with 
him about his having fits; if so, state what he has said in reference 
thereto; what memory or recollection he seemed to have had about 
them. 

1567 = (Same objection as to question 14.) 


Ans, 21. Yes; I have talked with him about that. He could fre- 
quently tell when they were coming on. He called them spells, 
He had an enlargement on his forehead between his eyes, and when 
that would swell out he would say, “I am going to have one of my 
spells.” At times it would hardly be noticed ; at others it would be 
quite full. He would frequently come to my store and say, Sam. I 
have had one of my spells. He would come and say, I have had 
one of my spells while fishing and fell into the river and tell who 

fished him out. 
1568 Int. 22. You may now state, as accurately as you can re- 
member, the frequency of his convulsions. 

Ans. 22. I don’t think I have a very distinct recollection of their 
frequency. I know they were of frequent occurrence. They may 
have been once a month. 

Int. 28. You may now state whether you ever saw him when he 
had what might be called a vertigo and not a fit or convulsion. 

Ans. 23. I don’t think I have; have frequently heard him com- 
plain of his back and his head. 

Int. 24. You may now state, from your acquaintance with and ob- 
servation of him, whether or not he was susceptible and easily in- 

fluenced. State any circumstances that may have come under 
1569 your observation in these respects. 


(Same objection as to question 14.) 


Ans. 24. I don’t know that I can name any cirsumstance that 
came under my observation except my own. I never saw him in 
any business transaction outside of my own business transactions 
with him in the matter of his clothes. 

Int. 25. You may now state the character of his temper, whether 
or not irritable and easily excited toanger. State any facts you may 
know in that connection. 


(Same objection as to question 14.) 
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Ans. 25. He was very irritable and very violent when crossed. I 

have heard him threaten people when they would cross him 

1570 in his notions. He threatened to shoot them or take the top 

of their heads off. Most people would get out of his way 

rather than to provoke him when in that way. He wouldn’t take a 

joke. He wouldn’t do to joke with, because he couldn’t appreciate 
a joke. That was his general disposition. : 

Int. 26. You may now state whether or not, on the occasions 
when you have found him angered and threatening to shoot, you 
discovered anything that would have excited a man of ordinary 
understanding or capacity, and whether you have investigated to 
see if there was any cause for his anger and threatened violence. 


(Same objection as to question 14.) 


Ans. 26. His violence would be general. There was no 
1571 cause for it that I could see. The majority of men would not 
notice the cause. 


Adjourned till 1.380 p.m. 


1.30 p. m.—Examination proceeded, all parties being present. 


Int. 27. What, if anything, during your acquaintance, did you 
notice peculiar about his memory ? | 


(Same objection as to question 14.) 


Ans. 27. I don’t think he had any. He would forget to-morrow 
what he did to-day. His memory was very defective. I noticed 
that in talking to him on one day that the next day he would 
have forgotten all about it. 

Int. 28. State whether or not he had what might be termed illu- 

sions or imagined things that had no real existence or talk 
1572 about things that were without foundation; state any par- 
ticulars you may be able to recall. 


(Same objections as to question 14.) 


Ans. 28. He would frequently complain of misusage by his folks at 
the house, and threaten to go and live with his grandmother in 
Rock Island. I don’t know whether this was an illusion or fact. I 
have heard him speak of large quantities of fish that he had caught. 
I have heard him speak of his efficiency in the army, and have 
heard him speak of having been at the head of the police depart- 
ment in Baltimore. He was in Baltimore at the commencement of | 

the war—in 1861. It is my impression that he never was in 
1573 the army, but I don’t know it. He frequently spoke of 

people pursuing him to injure him in body and estate. As 
far as I know, it. was without any cause whatever. 

Int. 29. You may now state if he evinced any peculiar desires to 
be treated medically for his disease, and the manner in which he 
evinced any desire, and if he purchased medicines and appliances 
state to what extent, as far as you knew. 


(Same objections as to question 14.) 
50—145 
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Ans. 29. He has told me that he consulted physicians about the 
enlargement on his forehead ; that the physician told him it always 
enlarged when the spell was coming on. He also purchased a 

Pulvermacher galvanic belt, which he wore for some time 
1574 and from which he said he received benefit, but that the old 

herse-doctor’s medicine did him most good. I don’t know 
how extensively he purchased medicines; I only know of what I 
mentioned. 

Int. 830. You may now state whether you noticed that he was 
absent-minded and in the habit of wandering about without any 
seeming purpose or object; state any circumstances you may know 
in this connection. 


(Objected to; same reasons as to question 14.) 


Ans. 30. I don’t think he ever had any purpose in view in any of 
his wanderings. He would come into my store sometimes half a 
dozen times a day; he would go right through it and turn 
1575 back again; sometimes he would say “Good morning,” and 
sometimes nothing at all; we didn’t take any notice of him. 
Int. 31. You say, then, that he seemed to wander about without 
having any object or purpose in view? 
(Same objection as to question 14.) 


Ans. 31. I do. 

Int. 32. You may state whether or not during all your acquaint- 
ance with him he evinced about the same traits of character and 
mind. 


(Same objections as to question 14.) 


Ans, 32. About the same. 

Int. 33. State whether or not he was the owner of quite a large 
propesty in this city during your acquaintance with him; and, if 

yea, give something of a description of the property. 
1576 Ans. 38. He was the owner—so understood—of block No. 
59, between Brady and Perry and Second and Third; it is a 
good business location, and probably more than one-half of it is 
covered with houses; as far as land is concerned, it is probably as 
good as any block in the city. , 

Int. 34. I will now ask you whether or not during your acquaint- 
ance with him he personally exercised any business care or man- 
agement over this property ? 

Ans. 34. The only interest or management I ever knew him to 
take was the collection of some rents of some shanties in the alley, 
and a blacksmith shop, and some sheds put up for the purpose of 

having horses stand in them during the day; these rents he 
1577 was allowed to collect for pocket money; when he was out of 

cigars and they were in the express office he would go for 
these parties for the rent hot and heavy. 

Int, 35. Was he at any time during your acquaintance with him 
intemperate In his habits; if se, during What period Y 


+. Dig 


Ans, 38. Tn the early part of our acquaintance, prior to July, 
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1870; as far as I know he has been a sober man ever since; I have 
frequently seen him under the influence of liquor prior to 1870; it 
was almost a daily occurrence. 
Int. 36. Basing your opinion alone on what you have seen of the 
said Davenport as detailed in your deposition, such, for in- 
1578 stance, as his incapacity for transacting business, weakness of 
memory, and general eccentricities, his wandering about 
without a seeming purpose, absent-mindedness, apprehensions of 
danger without a cause, threatening to kill for trifling or imaginary 
insults, you may now state whether or not he was about the first of 
May, 1875, of sane mind; or, for that matter, at any other time 
during your acquaintance with him. 


(Same objection as to question 14.) 


Ans. 36. I should not think he was. 
(S’g’d) SAMUEL PERRY. 


Subscribed and sworn to before me this 12th day of February, A. 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


1579 May 7, 1880—2 p. m. 
{xamination proceeded. 
All parties present. 


Cross-examination : 


I. 1. In answer to a question put to you by the other side you 
state that George A. would spend his time, as a general thing, wan- 
dering around from place to place. Do you mean that he wandered 
from one town to another; what is your meaning ? 

A. From place to place in this city of Davenport. 

I. 2. You held a _e for a long term of years on a portion of 
block 59, fronting on Brady St., at the corner of Commercial alley, 
did you not? 

A. 2. I did. 

I. 3. This was a written lease, was it not? 

A. 3. Yes, sir. 
1580 I. 4. Was not George A. named as lessor in that lease, and 
did he not sign it as such? 

A. 4. I think so. 

I. 5. And you signed it as lessee? 

A. 5. Yes, sir. 

I. 6. You erected on the ground that you thus leased a substantial 
3-story brick business structure, did you not? 

A. 6. I did. | 

I. 7. The rent by the terms of the lease was payable semi-annually, 
Was it not? 

A, 7 It was, 

IS Were not the receipts for the semiannual installments of 
rent you paid signed by George ? 
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A. 8. I really do not know; they were, more than likely. 

I. 9. You state that George when he wanted any clothing 
1581 of you would tell you the kind of clothing he wanted and 
leave the selection to yourself? 

A. 9. Yes; .in a great majority of cases he would report what he 
would want it for and ask for assistance in selections. 

I. 10. Then you would exhibit to him, would you, the goods 
which, in your judgement, were suitable for what he wanted before 
undertaking to cut them out and make them up? 

A. 10. Yes, sir. 

I. 11. And you would give him your opinion of their quality and 
suitableness? 

A. 11. Yes, sir. 

I. 12. That showed no lack of good sense on his part, did it? 

A.12. It did not. I think that is the best point he ever 

showed. 
1582 I. 13. George was not extravagant in the purchase of his 
clothing, was he? 

A. 138. No, sir; he was unfortunate in his clothing; he lost a good 
deal of his clothing, but he was not extravagant in the purchase of 
clothing by any means; his suits would somehow get out of his 


- wardrobe when he had the key in his pocket. 


I. 14. Did he have any choice as to color; if so, what was it? 

A. 14. Blue was his favorite color. 

I. 15. Were not his bills for clothing less than the semi-annual 
amounts for rent? 

A. 15. I think his bills wou!d be very close to the amount for 
rent; I don’t remember of paying George any money but 

once. 
1583 I. 16. When was it and how much did you pay him at 
this time? 

A. 16. I cannot name the date; the amount was 50 dollars. The 
receipt was in the handwriting of George L. and was brought to me 
by George A. George L. was not present. I believe the receipt was 
written by George L. 

I. 17. Did not other members of the Davenport family get cloth- 
ing at your store and have it charged ? 

A.17. Yes, sir; it was charged to a separate account, though ; 
George A.’s account was always kept by itself. 

I. 18. In the settlements for rent were these other bills contracted 

by other members of the Davenport family ever allowed ? 
1584 18. No, sir; they were paid by Mr. George L. Daven- 
ort. 

I. 19. You state in an answer to a question put by the other side 
that George A. would order goods from you and George L. would 
pay for them in our general settlements for rent. Do you mean that 
the goods that George had ordered would be taken out of the rent 
at the general settlement of rent ? 

A. 19. Yes, sir. | 

I. 20. Then if you leased of George A. and his bills for clothing 
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were settled in your semi-annual payments of rent they were paid 
out of the rent and not by Mr. Davenport, were they not? 

A. 20. I presume they were paid out of the rent. The business was 

done with Mr. George L. Davenport and not with George A. 
1585 I. 21. Do you mean to say that the business of contracting 

for clothing was done by George L., or did George A. make 
his own bills? 

A. 21. George A. made his own bills as far as clothing is con- 
cerned. : 

I. 22. George A. you state was frequently in your store; was he 
—_— to talk generally or was it only occasionally that he would 
talk ¢ 

A. 22. Occasionally only. 

I. 23. You state his conversation was incoherent; state what you 
mean by this term incoherent. 

A. 23. That his conversation would be disjointed, wild, extrava- 

ant. 

I. 24. What were the topics that he talked about chiefly ? 

A. 24. Pipes, tobacco, fishing, hunting, fighting, killing, and 

so on. 
1586 I. 25. When he spoke about pipes, tobacco, cigars, you 
understood what he was talking about; didn’t you? 

A. 25. Yes; I understood what he said. 

IT. 25 (6). When he spoke about hunting or fishing you understood 
what he said ? 

A. 25 (c). Yes. , 

I. 26. And. you understood what he said when he spoke about 
fighting, killing, and shooting? 

A. 26. Yes, sir; I understood what he said. 

I. 27. You say in your examination-in-chief that he used to speak 
about whipping Dutch policemen; was not this talk more at the 
time he was drinking than it was subsequently ? : 

A. 27. I think he has got a general dislike for Dutch police- 
1587 men. I couldn’t really say whether it was more before he 
quit drinking than since. 

I. 28. He had been arrested a number of times since you knew 
him by the Dutch police, as he calls them, has he not? 

A. 28. I think I have known him arrested more than once, but 
how many times or when I couldn’t say. I know of his being ar- 
rested once. 

I. 29. From his talk did he not seem to be frequently apprehensive 
of being arrested by the police ? 

A. 29. I den’t think he feared arrest, by any means, but still he 
was always in trouble with the police. This I should gather from 
his conversation. 

I. 30. When you say you don’t think he feared arrest do 
1588 you mean that he thought he was able to resist the police and 
clean them out? | 
A. 30. The entire force. 
I. 31. Did you ever pay George any money on account of rent at 
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any other time than the one time mentioned in your cross-examina- 
tion? 

A. 31. At no other time. 

I. 82. When George with your aid selected the goods from which 
he desired his clothing made the clothing was always made from 
these goods, was it not? | 

A. 32. Yes, sir. 

I. 33. And the clothing was made of the style he desired ? 

A. 38. Yes, sir. 

I. 34. In making hunting suits for him did he ever give you in- 
structions in regard to the pockets or the manner in which he 

wanted his suit made? 
1589 A. 34. He would. It would be pretty much all pockets. 
| I. 35. You are not now occupying any part of block 59? 

A. 85. No, sir. 

I. 36. Is not the ground on which your store now stands in block 
43 owned by George A.? 

A. 36. It is, I believe. I pay him rent—that is, I pay it to his 
guardian, Mrs. Davenport. He also owns the building. 

I. 37. You state that you do not think he has been of sane mind 
since your acquaintance with him. What do you mean by sane 
mind? 

A. 37. I mean that he don’t have any general idea of business or 
passing events—don’t know his own business, and talks extrava- 
gantly and wildly about things generally. 


1590 Redirect examination: 


I. 1. In answer to cross-interrogatory No. 21 you stated that 
George A. made his own bills as far as clothing was concerned. 
State who, if any one, made arrangements for George getting cloth- 
ing at your store. 

A. 1. His father, George L. Davenport. 

I. 2. Who settled with you the semi-annual rent account? 

A. 2. George L. Davenport. 

[. 3. Always? 

A. 4. Yes; up to the time that Mr. Putnam got control of the 
property. 

J. 3. In answer to cross-interrogatories Nos. 25, 26, and 27 you 
have stated that when George talked about hunting, fishing, fight- 

ing, and so forth, you understood what he said. While you 
1591 may have understood the words he used what was there of 
sense in their meaning as used by him? 

A. 3. But very little. 

I. 4. In answer to cross-interrogatory 28 you speak of George 
boasting of whipping Dutch policemen. State the style of his talk 
in that regard and how it impressed you. 

(Plaintiff objects to the int. as incompetent, irrelevant, and im- 
material, especially the last clause of it.) 


A. 4. His style was very profane and extravagant, and it impressed 
me as very simple; that is the way it would impress any one. 


«a 
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I. 5. State whether or not, on George’s last visit to Daven- 

1592 port from Tama City, about 2 weeks ago, you heard him talk 

about his fight with Kaufman; if so, state what he said in 
regard to it. 


(Same objections as to preceeding question, and that it is not 
proper re-examination.) 


A. 5. He exhibited a scar on his right temple, I think, and stated 
he received it in a fight with a Dutch policeman, John Kaufman, 
while he was marshall. 

I. 6. How, in fact, did he obtain that scar, and how recently ? 


(Same objections as to preceding question.) 


A. 6. By falling on the hot stove in one of his fits. I think it 
must have been 5 or 6 years ago. 


Recross-examination : 


1593 I. 1. You state on re-examination that all your settlements 
for rent were made with Mr. Davenport. Was not George 
always with him at these settlements? 

A. 1. No, sir; he never was. 

I, 2. Did you have regular semi-annual settlements for rent with 
George L. Davenport? 

A, 2. No, sir. 

I. 3. Then how and when did you settle with him ? 

A. 3. I had but one settlement on account of rent, and that with 
Ge srge L. Davenport “— 5 or soon after Mr. Putnam took 
vontrol of the property. George A. was not present. At this settle- 
ment there was a small fraction, either one way or the other, in the 
difference between George A.’s account and the rent accrued. What- 

ever difference there was was paid in money and receipts 
1594 passed. This included all the rentals and all of George’s 
ills from the time I took possession. Everything was 

cleared up. 


(S’o’d) SAMUEL PERRY. 


Subscribed and sworn to before me this 7th day of May, A. D. 
1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., May 8, 1880. 
1595 Copy. 
Agreement. 


In the Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, 
US. 
Gro. L. DAVENPORT, GEO. A. DAVENPORT, ef als. 
It is hereby mutually agreed by and between counsel for the com- 
plainant and defendants that in taking the testimony of witnesses 
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for complainant and defendants in foregoing cause the objection that 
the questions are incompetent, immaterial, and irrelevant shall be 
sufficient, without being more specific, to cover any objections that 

may be or might be made to the questions, except to the ques- 
1596 tions being leading, in which case the objection must be spe- 


cifically made. 


Feb’y 12th, 1880. 
BRANNAN awnp JAYNES, 


Alt’ys for Comp’t. 
GEORGE E. HUBBELL, 
MARTIN, MURPHY anp LYNCH, 
Att’y- for Def’ts. 
BILLS ann BLOCK. 
L. M. FISHER. 


I hereby certify that this — a true and correct copy of the origi- 
nal agreement filed in my office. 
(S'g’d) C. H. CLEMMER. 
1597 Copy. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, 
v8. 
GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, SARAH G. DAVEN- 
PORT, Guardian of the Property of George A. Davenport, e¢ al. 


It is hereby. stipulated by and between the plaintiff in the above 
cause and the Equitable Trust Company, a corporation organized 
under the laws of the State of Connecticut, on the one part, and 
George A. Davenport, through bis guardian, Sarah G. Davenport, of 
the other part, that said last-mentioned party may commence, on 

the 11th day of February, A. D. 1880, to take testimony, in 
1598 the form and shape of depositions, before Charles H. Clem- 

mer, Esq., a notary public in and for Scott county, Iowa, at 
his office in the city of Davenport, and may continue from day to 
day, with such adjournments as may be agreed upon between the 
attorneys of the respective parties or made necessary by circum- 
stances, both parties agreeing to be liberal in their accommodations 
to the other, and that when the party last named shall have com- 
pleted taking depositions on their part the first party or plain- 
tiff may proceed to take depositions on his part; or, if for any 

cause said p’ff shall desire to take any depositions in 
1599 Davenport during the time the defendant is so taken or be- 

fore the defendant shall have concluded, said p’ff shall have 
the right to take such deposition-; that this arrangement to take de- 
positions shall be deemed open until both sides shall have finished : 
that this agreement shall not debar either party from taking depo- 
sition: elsewhere than in Davenport, on conmrission or notice pro- 
vided by law of the rales of equity applicable thereto, and that the 
depositions Uivs taken, eo Re as te Ge and node of taking ave 
Conmoned, WAAAY De daad Ta evidence ah dhe Gal of Uke abowesnth 
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tled cause. The plaintiff is not required to cross-examine 
1600 witnesses produced by the defendants at the conclusion of 
their testimony-in-chief, but may take time for such cross- 
examination, such time to be reasonable. 
February 10, 1880. 
(Signed) BILLS anp BLOCK, 
GEORGE E. HUBBELL, 
L. M. FISHER, anp 
MARTIN, MURPHY anp LYNCH, 
Solicitors for Def’ts. 
BRANNAN anp JAYNES, 
Att’ys for Plaintiff. 


I hereby certify that this is a true and correct copy of the original 
agreement filed in my office. | 


(S’p’d) C. H. CLEMMER. 


1601 UNITED STATES oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 12th day of February, 1880, and on the 7th day 
of May, 1880, Samuel Perry, who was then by me duly sworn and 
examined, and his examination reduced to writing by me, and after 

being by me read over to said witness was signed by said 
1602 witness in the presence of the respective counsel for the 
complainant and defendant. 

That said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and Geo. 
KE. Hubbell and Martin, Murphy and Lynch, solicitors for the defend- 
ant. 

Witness my hand and seal notarial this 7th day of May, A. D. 
1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1603 Deposition of Hugh Garrett. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, os. Grorer L. DAVENPORT ef al. 


Hvuen Garrert, being first duly sworn, doth, in answer to the 
several interrogatories to him: propounded, depose and say as follows 
on behalf of defendant : 


Tat. 1. What ts your named age fosidened, ard occupation ? 

As. 1. Hag Garretts we BRANT s Pestdanen, Damenponds oe: 
WUPATION, Hoot and shoe maker and wrerehants Rave roeidad fy Dae 
APONTE TWENEY) Yea gs 
Shae pS 
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Int. 2. You may now state whether you are acquainted 
1604. with one George A. Davenport; and, if yea, the length of 
time you have known him. 

Ans, 2. I aves known Mr. Davenport twenty-two —_ ee 

Int. 3. State the character of your acquaintance, whether intimate 
or otherwise. 

Ans. 3. I used to run a shoe store three doors below their dwell- 
ing; he used to make my store his headquarters mostly with men ; 
this frequence began about,the time of my acquaintance with him 
and continued while there eight years; I afterwards moved to Second 
St.; he didn’t then come to my store very much; I have seen him 
and talked with him very often on the street since then; he would 
come to my store about once a month. 

Int. 4. What business, if any, was said Davenport engaged 
1605 in during your acquaintence with him? 

Ans. 4. Catching rats and mice was the only business I 
ever knew George to follow. 

Int. 5. State if you ever knew him to transact any business such 
as men ordinarily engage in. | 

Ans. 5. No; unless in one instance he came into the store with his 
pockets full of rats; my partner, Mr. Moore, advised him to kill and 
skin them and sell the skins to the fur dresser at twenty-five cents 
apiece to make gloves of; he killed and skinned the rats, but couldn’t 
sell the skins; he brought the skins to the store—laid them on the 
counter, telling Mr. Moore to sell them and he would divide with 
him. This is the only business I ever knew George to try to fol- 

low. 
1606 Int.6. You may now state how said Davenport generally 
passed his time—that is, what were his habits? State fully 
what you know about it. 

Ans. 6. He passed his time at that time in catching rats and mice 
for amusement and in loafing around workshops; he would go off 
fishing and hunting with the boys. 

Int. 7. State if you know, from your knowledge of his habits, in 
what way or for what purposes he generally spent his money. 

Ans. 7. I never knew him to have much money, for his mother 
bought things for him generally at that time. In later years he 
generally spent his money for cigars, tobacco, and fishing tackle 
and things of that kind. 

Int. 8. State whether or not you ever had any dealings 
1607 — George A. personally in supplying him with boots and 
shoes. 

Ans. 8. I have worked for the family about fifteen years; have 
made boots for George from his own order, but his father always 
paid the bill; this continued until the failure of George L. 

Int. 9. Please state what knowledge of business, if any, the said 
_ re ever evinced in any transaction or conversation you had 
with him. 


nam to by plaintiff as incompetent, irrelevant, and imma- 
terial. 
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Ans. 9 I have never known him to have a business idea of any 
kind in all my dealings or conversations with him. 

Int. 10. State whether or not he was, during your acquaintance 
with him, the owner of large real estate interests in Davenport. 

If so, state where it was located and how occupied. 
1608 Ans. 10. It was reported that he was the owner of block 59, 
in which I was located at first; it was and is now occupied 
by business houses on Brady St. and on Third St. solid, and a por- 
tion on Second St. 

Int. 11. Who had the business charge of that property? State 
what you know about it—who collected the rents. 

Ans. 11. George L. Davenport, his father; my rent was paid by 
furnishing boots and shoes for the Davenport family. I made set- 
tlements for rent with George L. Davenport. 

Int. 12. State whether or not you had conversations with said 
George A. about his business interests; if so, state whether or not 

he ever evinced any business knowledge of any kind or had 
1609 any definite idea of the value or uses of his property. State 

fully what he would say on such occasions, if anything, that 
would show an understanding or want of understanding of his busi- 
ness affairs. 


(Same objections as to int. 9.) 


Ans. 12. I tried to talk to him, when we were talking of pulling 
down those buildings in 1862 or 1863, to get a renewal of the lease ; 
he laughed at me and ran away. I couldn’t get any sensible talk 
out of him; he was just like a boy that had no mind or sense, and 
had no idea of the value of property. The only time that I ever 
had business conversations with him was when I tried to get a re- 

newal of the lease. 
1610 — Int. 18. Did you ever see him evince any knowledge of any 
kind of business in all your experience with him? 


(Same objections as to int 9.) 


Ans. 13. I never did. 

Int. 14. State, if you please, what were generally the topics or sub- 
jects which seemed to run in his mind that he would talk about; 
state what you know of your own knowledge as to the general topics 
of conversation. 


(Same objections as to int. 9.) 


Ans. 14. Fishing stories, hunting stories, rat stories, or fighting 
stories. 
Int. 15. State what you know, by your own observations of him 
during your twenty-two years’ acquaintance, what were his charac- 
teristics as to temper and disposition, whether equable or 
1611 fitfull, gentle or violent, and what, if any, exhibitions of his 
temper you have witnessed that would be different from that 
of the ordinary run of men. 


(Same objections as to int. 9.) 
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Ans. 15. He was very violent or very mild. I have seen him 
walk up and strike a policeman, imagining that he was going to 
arrest him. This was about two years ago. I saw him at another 
time at Dessaint’s store. I heard a pistol shot and ran in Dessaint’s 
store, and learned that he had shot at Dessaint in his store. This 
was about 18 months or two years ago. He was very violent when 

he imagined that any one was after him or trying to injure 
1612 him, or when any one vexed him. During all my acquaint- 
ance this was his temper. 

Int. 16, State whether or not that in the conversations you have 
heard between him and others or between him and yourself, as a 
general rule, such conversation on his part was reasonable and in- 
telligent or trifling and incoherent. 


(Same objections as to int. 9.) 


Ans. 16. Trifling and incoherent. 
Int. 17. You may now state whether or not you were acquainted 
with his physical condition as to health, and what it was during all 


\ ° e 
your acquaintance with him. 


(Same objections as to int. 9.) 


Ans. 17. His health has never been very good; he has 
1613 been subject to fits. I have seen them carry him from the 
street where he had fallen in fits several times. I saw him 
once on the levee fishing, when he would have dropped into the river 
if I hadn’t ‘been by and caught him; he had one of those fits. 
Another time I saw him drop from his brother’s door in a fit, and 
saw them carry him to his room. These were the only two times 
that I remember seeing him have fits. I know that he has had fits 
for the last ten or twelve years; how much longer I don’t know. It 
was about five years ago when I saw him have a fit at the river. 
Int. 18. You may now state what peculiar physical characteristics 
he manifested during one of these convulsions, as you ob- 
1614 served them. 

Ans. 18. I don’t remember anything, except frothing at the 
mouth and in the working of the body—the features—violent spasm, 
and the turning of the eyes back into the head, showing the white 
of the eye; the muscles were rigid ; it took three or four to hold 
srt the spasms would last ten minutes or 15 minutes—those that 

SAW. 

Int. 19. State whether or not, during your acquaintance with the 
said George A. you have ascertained the condition of his memory— 
as to whether he is forgetfull of transactions that occur or otherwise ; 
state fully what you know from your own observations in this re- 
spect. 

(Same objections as to int. 9.) 

Ans. 19. I never had anything to do with him to test his 
1615 memory; I den’t know anything about his memory. 

Int. 20. State whether or not during your acquaintance with 
a was subject to delusions or illusions. If so, state the par- 
ticulars. 
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(Same objections as to int. 9.) 


Ans. 20. I don’t know anything personally about his delusions or 
illusions. He imagined he was a great hunter and fisher; could 
beat any one at it. This I learned from conversations with him. 
I knew of an instance, which I have heretofore stated, about the 
policeman—imagining he was going to arrest him. 

Int. 21. You may state whether or not the said George evinced 

from your first acquaintance with him down to the present 
1616 time the same weakness of mind as presented by his conduct 
and conversation. 


(Same objections as to int. 9.) 


Ans. 21. He has always been the same simple, foolish boy. 
Int. 22. During your acquaintance with him was there or not 
ever a time when he evinced by his conduct and conversation the 


intelligence of an ordinary sane person ? 
(Same objections as to int. 9.) 


Ans. 22. Never. : | 

Int. 23. Judging alone from what you have personally seen of 
and conversations had with the said George A., and other transac- 
tions which you wave related in your deposition, was he or not at 
any time during your acquaintance with him of sane mind? 


1617 (Same objections as to int. 9.) 


Ans. 23. He never was, to my knowledge and belief. | 
(S’g’d) HUGH GARRETT. 


Subscribed and sworn to before me this 12th day February, A. 


D. 1880. 
[SEAL] (S’z’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 


1618 Uwnrrep StaTes oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation, a copy of 
which is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, - 
State of Iowa, on the 12th day of February, 1880, Hugh Garrett, 
who was then by me duly sworn and examined, and his examina- 
tion reduced to writing by me, and, after being by me read over to 
said witness, was signed by said witness in the presence of the re- 
spective counsel for the complainant and defendant. 

That said examination took place in the presence of and 

1619 was conducted by Brannan and: Jaynes, solicitors for com- 

plainant, and George E. Hubbell and Martin, Murphy and 
Lynch, solicitors for the defendant. 
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Witness my hand and seal notarial this 12th day of February, 


1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1620 Deposition of Charles H. Eldridge. 


Circuit Court of the United States, District of Iowa. 
JONATHAN Epwakps, Trustee, vs. GEorGE L. DAVENporT ef al. 


Adjourned till 9 a. m., Feb. 18, 1881. 
Fes. 13, 1SSO—9 a. m. 


Examination proceeded. 
All parties present. 


Cuas. H. Eiprings, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, depose and say as follows 
on behalf of the defendant : 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. 1. Charles H. Eldridge ; age, fifty ; caeianibe. Daven- 
1621 port for the past forty-four years; am publisher of the Dav- 
enport Herald. 

Int. 2. Are you acquainted with Geo. A. Davenport; if so, how 
long have you known him? 

Ans. 2. Iam; have known him since his infancy. 

Int. 8. Has such acquaintance been intimate and continuous or 


otherwise? 
Ans. Very intimate until he was about of age—not so much so 


since, but quite intimate. 

Int. 4. Has he ever been engaged in any business to your knowl- 
edge? 

Ans. 4. No, sir. 

Int. 5. Since he has arrived at the age of majority how has he 
generally passed his time—what have been his habits in that re- 
spect? 

Ans. 5. Fishing. He had no business occupation ; has been wan- 

dering around from place to place among his acquaintances 
1622 telling of his adventures. In early years, after his majority, 

after he came back from Baltimore, he told of his adventures, 
mostly with girls, mostly that they were in love with him; more 
latterly he showed antipathy to girls and talked more about fight- 
ing, and was rougher. 

(All after the word adventures, in the fifth line, objected to by 
plaintiff as not responsive to the question.) 

Int. 6. State, if you know, what other habits he had than those 
enumerated ? 

Ans. 6. In his younger days, when he was nearly of age, he was 
one of the finest rat-catchers in Davenport. If it was known where : 
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there was a rat or more under a board pile or boxes George would 
ferret them out and almost invariably catch them, and I have seen 

him many times take them in his teeth as a terrier dog would 
1623 and shake them till they were dead. He would pet rats— 

carry them around in his pockets to the great annoyance of 
those around him—using them to scare people with. While I was 
postmaster, in 1861 or 1862, he came into the post office with rats in 
his pockets ; that is the last time I can remember. 

Int. 7. State what, if anything, you know of his habits in respect 
to the purchasing of articles for his own use, as to whether they 
were of a trifling or usefull character ; state what you know of his 
habits in this regard. 

-_ to by plaintiff as incompetent, irrelevant, and imma- 
terial. 

Ans. 7. I don’t know much of his habits in this regard, 
1624 except that he was an inveterate smoker and was always de- 

sirous of having the latest oddities in respect to pipes. I can 
only remember some of them; one of them was a fine meerschaum 
with a long, flexible tube several feet in length, which he would 
wind around his body or neck, hiding the lighted bowl of the pipe 
in his pocket so that he could smoke without parties knowing where 
the smoke came from. Another favorate pipe was one he got from 
the East, the bowl representing a chamber pot, a little urchin stand- 
ing on the outer edge with shirt raised as though attempting to put 
out the fire. He gave me the pipe eight or ten years ago. I have 
it now. It was an expensive pipe. He was also very fond of what 

was called eagle-claw meershaum pipes; he had a variety of 
1625 these. He was also very fond of pistols, having at different 

times quite a variety of form and make. He was very fond 
of fishing and always had the very best of fishing-tackle. 

Int. 8. State what, if you know, was the character of his temper 
and disposition during the entire time of your acquaintance with 
him; whether it was natural and sense or irritable and fitfull ; 
state fully in this respect what you know about it. 


(Same objections as to int. 7.) 


Ans. 8. In his extreme youth, from the time he commenced going 
to school until he was eight or nine years of age, he was ill-tempered, 
quick, and as sharp and smart as a steel trap. After his sickness, at 

about that time, for some years he was rather a good-natured 
1626 boy, playing around amongst the boys, but in his latter years 

he developed just two opposites. He could be cajowled or 
flattered into doing most anything, but he could be driven to do 
oe I ante this that to antagonize him made him very 
ugly. 

Int. 9. State what you know, if anything, about his first sickness 
and the cause thereof. 


(Same objections as to int. 7.) 


Ans. 9. The first sickness, as I mean it, is the one from which I 
think he never fully recovered. I must have been about that time 
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sixteen or seventeen years of age; was learning my trade as a printer 
in the Gazette office, and being the only boy in the office I had to 

distribute the papers to subscribers on every Thursday morn- 
1627 ing. One of these mornings, while distributing papers, I was 

near St. Athony’s church and saw the boys out at recess from 
the school, and George was among the number. Some of the boys 
were playing what was called “crack the whip ”—that is, a number 
of boys would take hold of hands and start to run and the largest 
boy, which was at one end, would suddenly stop and snap off the 
smaller boys who were at the other extreme end, causing them to 
break loose and roll on the ground. In doing this I saw one of the 
lines throw off Geo. A. Davenport, who fell on the ground and 
remained there for some little time. I noticed the boys gathering 

around him and went over to see what was the matter. I can 
1628 only remember that he laid very quiet and was unconscious— 

really appeared to be dead. Father Palamorgones came out 


. and took the boy up and carried him to the boy’s home, corner of 


Third and Brady. Dr. Barrows was called in to attend him. He 
was confined to home a long time ; I can’t say how long. 

Int. 10. State whether or not you communicated to his parents or 
know that any one else communicated to his parents a knowledge 
of this injury. 

(Same objections as to int. 7.) 


Ans. 10. No,sir; on the contrary, I heard it said he was overcome 
by the heat in running so hard. I know that the boys said it 
wouldn’t do to tell, for fear of being punished. Father Palamor- 

gones was pretty severe in punishment. This occurred in the 
1629 summer season. 

Int. 11. State whether or not it is within your knowledge 
that Dr. Barrows and the parents of the boy, George, were ignorant 
of the true cause of -his then sickness; state your reasons for so be- 
lieving. 

(Same objections as to int. 7.) 


Ans. 11. I think they were ignorant of the cause of his sickness at 
that time, because none knew but the boys interested and they de- 
cided not to tell for fear of punishment, and I dared not tell for fear 
the boys would lick me. I have heard the doctor, the parents, and 
Father Palamorgones say it was caused by overrunning and _ too 
much heat. 

Int.12. You may please state whether or not from that time 

1630 to the present you have observed anything in the habits and 

conduct of the said George A. different and peculiar; if so, 

state, from your observation and acquaintance with fies, what have 
been his characteristics in that respect. 


(Same objections as to int. 7.) 
Ans. 12. Yes; up to that time he had been a good student at school ; 


had an unusual good memory. After that I knew that he was sent 
to school, but could learn nothing, and seemed to have forgotten 


HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 449 


what he had learned, and to this day his memory of the past as to 
what has transpired is very defective. He seems confused ‘in his 
memory; he can’t place objects and things together in their right 
place as to dates. 
Int. 13. State, if you know, whether or not he evinces an 

1631 appreciation of the value of property or money. State suc 

facts as you may know tending to show such knowledge or 
want of knowledge. 


(Same objections as to int. 7.) 


Ans. 13. I know nothing except as to his general way of buying 
things at a very high price that he had no necessity for, as pipes, 
pistols, and fishing tackle. He seemed to buy things simply because 
they pleased him. 

Int. 14. State whether or not during your acquaintance with him 
you had knowledge of his being subject to any peculiar disease ; if 
so, state what your knowledge is in that respect and how it affected 
the said George A. 


(Same objections as to int. 7.) 


1632 Ans. 14. I know nothing of my own — knowledge 
on that subject; have heard that he had fits, but never saw 
him in one. 

Int. 15. State what, if you know, have been the temper and dispo- 
sition of the said Geo. A. during the last 20 years of your acquaini- 
ance with him in respect to its being equable or violent, mild or 
irritable, and state such circumstances as will show your knowledge 
on this subject. 


(Same objections as to int. 7.) 


Ans. 15. His disposition has been irritable during these latter 
years. I can’t call to mind particular circumstances, but only re- 
member that during the ten years when he was a member 
1633 of the Fire King Hose Company with myself it was agreed 
that we were to play no jokes or hurt George’s feelings in any 
way for fear that we should lose our hose-house, which was on his 
ground. The ten years referred to expired about five years ago. 
Int. 16. You may state what you mean by saying that the hose 
company was afraid that their building might be taken away from 
them; was it on account of any peculiar characteristics of said 
George? If so, state what they were. 


(Same objections as tu int. 7.) 


Ans. 16. Owing to his unreasoning irritability—his lack of com- 
mon sense; from my acquaintance with him at that time I realized 
that we couldn’t deal with him as with an ordinary man. 
1634 Int. 17. State whether or not, during your acquaintance 
with said George, you knew him to have illusions or imag- 
ined things to exist that had no existence, or imagined himself to 
be pursued by enemies, when none existed ; if any such facts came 
to your knowledge or observation please state the particulars, 
O7— 145 
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(Same objections as to int. 7.) 


Ans. 17. Asto illusions, I have known him to think and imagine 
that certain young ladies desired to marry him because they thought 
he was going to be rich, and he was always expecting letters from 
some ladies in Baltimore, which letters never came; I have partic- 

ular rsercnce now to the time I was postmaster, during the 
1635 first three years of Mr. Lincoln’s administration ; as to the 

latter part of the question, I know nothing personally ; I 
have heard of other things, but not from him; on the matter of the 
letters, he came to me as postmaster to tell me about his troubles 
with some young ladies in Baltimore; that they were very much in 
love with him; that his family was opposed to his marrying and 
would probably try to get hold of his letters; he gave me instruc- 
tions that letters addressed to him personally I was to carry in my 
pocket until Ishould meet him; no such letters were received. 

Int. 18. What was the character of his talk which you have just 
related ; was it sensible or silly, coherent or rambling? And state 

the impression that it made upon your mind at tlre time; 
1636 and in this connection you may state your opinion, based 
upon the conversation then had, as to whether he was then 


of sane mind. 
(Same objections as to int. 7.) 


Ans. 18. His language generally was incoherent, rambling—that 
is, so far as the subject of the letters was concerned and his female 
acquaintances. In answer to the latter part of the question, at that 
tine I did not consider him sane. 

Int. 19. You may now state during your acquaintance with him, 
os after he received the injury or sickness which you have 
eretofore related, what, if anything, peculiar you noticed about his 
memory, 


(Same objections as to int. 7.) 


1637 Ans. 19. He had a defective memory. 

Int. 20. Now you may state whether or not, from your 
acquaintance with and observation of him, his condition of mind 
changed as he grew older—either for the better or the worse—and 
in that connection state any facts or circumstances you may be able 


to give in support of your opinion. 
(Same objections as to int. 7.) 


A. 20. I think the condition of his mind grew worse as he grew 
older and for the reasons and circumstances I have stated hereto- 


fore. 
_ Int. 21. Did you ever know him to exercise any business care or 


supervision over his property ? 
(Same objections as to int. 7.) 
Ans. 21. I did not. 
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Int. 22. Basing your opinion alone on the facts and cireum- 

1638 stances which you have heretofore given in your deposition 
relating to the habits, eccentricities, and peculiar character- 

istics of the said George, you may now state,in your opinion, whether 
or not he was at any time during the last fifteen years of sane mind. 


(Same objections as to int. 7.) 


Ans. 22. In my opinion, he has not been sane at any time during 
the last fifteen years. . 
(Signed) CHAS. H. ELDRIDGE. 


Subscribed and sworn to before me this 13th day of February, A, 
D. 1881. 
[SEAL. ] (S’g’d) ~ C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 2 p. m. 


1639 2 P. M. 
Examination proceeded, all parties being present. 


Witt1AM H. MARKLEY, being first duly sworn, testified as follows 
on behalf of defendants: 


Cross-examination : 


I. 1. What was his age when you say he talked about the girls in 
Baltimore being in love with him ? 

A. 1. I don’t know his exact age, but it was in 1861 or 1862, when 
I was located in the post office. 

I, 2. Did he speak of girls being in love with him elsewhere than 
in Baltimore ? 

A, 2. I think he did, but Iam not positive. His conversa- 
1640 tion was particularly about girls in Baltimore; I can’t remem- 
ber the names of any here. 

I. 38. Did he not say that there were ladies in Baltimore that had 
promised to write to him and from whom he expected letters ? 

A. 3. He did. As postmaster, he told me he expected letters from 
Baltimore, and desired me to take personal care of them and not 
deliver them to any one but him. 

I. 4. How long were you in the Gazette office ? 

A. 4. 7 years altogether; 6 years at one time and one year at 
another. | 

I. 5. What was your age when you first went into that office? 

A. 5. 12 or 13 years of age. 

I. 6. Your parents were living during the time that you were in 
that office ? | 

A. 6. Yes, sir. 
1641 I. 7. Did you make your home with them during that 
time? 

A. 7. Part of the time. Part of the time I was with Mr. Sanders; 
the contract was that I was to board with him. 

I. 8. What part of the time were you with your parents? 
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A. 8. About half the time. I would board at home at uncertain 


intervals. 

I. 9. Where were you boarding at the time this accident that you 
speak of happened to George A. Davenport? 

A. 9. Iam not sure, but I think at home. 

I. 10. Was George’s sickness spoken of in the family ? 

A. 10. I have no recollection of its being spoken of at that time— 
not any more than ordinary sickness; of course, the town being 
small, if any one was sick everybody knew it. 

: i. Do you remember hearing any one talk of his sick- 

1642 ness while the sickness lasted on him? 

A, 11, T can’t speelally locate any talk, but T have heard it 
talked about. I have heard it mentioned, but not very much dur 
ing the time of it, because they didn’t think it was anything serious ; 
they thought he would outgrow it, 

1, 12, How long was he sick? 

A, 12. 1 don’t knew, 

1, 18 Was his sickness long or of brief duration ? 

A, 18, T can’t remember whether it was long or not. 

I, 14, How long after he had been taken sick was it that you heard 
they attributed his sickness to overheating ? 

A. 14. Short time only—that day or the next—a day or two. 

I. 15. And you said tor Pao to any one of the accident 

1643 which you say happened to him in your sight? 

. 15. No, sir. 

I, 16. What number of scholars do you know that Father Pala- 
morgues had at his school at this time—that is, when the accident 
happened ? | 

A. 16. I don’t know; I have no idea. I wasn’t going there. 

I. 17. Can you say how many boys were in the yard at the time 
of this accident? 

A. 17. Tecannot. I should presume there were 8 or 10. I have 
no idea. 

I. 18. What were their ages ? 

A. 18. T don’t know, Pm sure TP should think they were over 12. 
T should think some of them were 1 ot 15—older than Twas. 

1, 198 Do you mean to aay that they decided amongst themselves 

Wot to tell Father Palaworgues what had happened to George? 
IG TP se, state how you know tt. 
A, J TL certainly received that impression, 1 didn’t talk 
to them all, 
. 3. Do you know that they decided to keep the matter seoret 
and not to tell any one about it? 

A, 20. So far as I remember, I do. 

2. Did they threaten to do anything to you if you would tell 
it! 

A, 21, I think not. 

I, 22. Why, then, do you say you were afraid they would “lick” 
you if you said anything about it? 

A, 22, Because, as I before said, I knew they didn’t want to say 
anything about it, and at that time there was a pretty hot feeling 
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between the Catholic and Protestant boys of the town. It took a 

very slight provocation to get up a quarrel between them. 
1645 I. 23. You knew that they supposed George’s illness to arise 

from overheating, and you, as you say, had seen him thrown 
to the ground with such force as to make him unconscious, and yet 
during all the time of his illness you never mentioned to any one 
what you considered to be the true cause of his illness, to wit, the 
fall; is that so? 

A. 23. As a boy, I suppose I thought nothing at all about it. I 
certainly didn’t tell, 

I, 24. Repeat the circumstances of this accident to George. 

A, 24 T think IT was coming down Main St, on the west side of St 
Authony’s ehureh; the grounds were not fenced at that time, and I 
think the boys of the school were out at recess playing what is called 

erack the whip er swinging the cirele, in which a half 
1646 doaen boys or more take hold of hands—the largest bey at 

one end and the smallest one at the other, They start and 
run forward a few paces very rapidly as fast as they can and the 
larger boy will stop suddenly facing part around and the remainder 
of the boys will form part of a circle in swinging around, and the 
smaller boys at the extreme end will be thrown off. 
7 I, = What boys were there engaged with George at this time in 
this play? 

A. 25. I can’t tell. I think Henry Le Claire was one and Andrew 
Finch. The largest boy that remember of was a boy named Zeiger. 
I guess Abraham Trucks was there. 

I. 26. What time of the day was this? 
1647 A. 26. I think it must have been in the forenoon, probably 
about half past 10 or 11 o'clock, at recess. 

" 27. On what day was the paper then published that you deliv- 
ered ? 

A. 27. Thursday morning. 

I. 28. Did you usually deliver it at as late an hour of the day as 
that you have named ? 

A. 28. IT did not generally get through delivering papers until 3 
o'clock in the aflermoon, 

1.20 Tew long after George fell was it before Father Palamorgues 
CAME OVE? | 

A, 2. T ean’t tell, bat T should think a quarter of an hour or 
more; J had time to go across from where I was inte the yard and 
see him and talk to some af the boys avout it befare Father Pala: 

MORMKUES CAME OE 
14S sd, SQ, You were standing on the opposite side of the street 
from him, were vou, or where? . 

A. 80. I think, probably, on Main St, pretty near opposite to him ; 
west of where he was, probably 200 feet, 

I, 31, You say that up to the time of this sickness that he had 
been a good student at school, and after it he seemed to have for- 
gotten what he had learned ; did you ever go to school with him? 

A. 31. No, sir; not enough to know anything about his studious 


habits. 
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I, 32. What do you mean by sane? 
A. 32. Simply not competent to attend to business as a business 


man. He appears to be like ordinary men, except when you start 
him up about something and get him excited. 


1649 Redirect examination ; 

I. 1. State whether or not, In your opinion, said George had sound 
mental faculties, capable of reasoning and judging as men ordina- 
rily do, 

(Same objections as to int. 7.) 


A, 1, No, sir; I don’t think he had. 

I, 2. When you state, then, on the cross-examination that George 
appeared to be like ordinary men, except when you start him up 
mo something, did you refer to his mental condition or simply 
his manners and mode of action ? 


(Same objections as to int. 7 and because it is leading.) 
A. 2. I referred more particularly to his ordinary appearance. 


(S’g’d) CHAS. H. ELDRIDGE. 
1650 Subscribed and sworn to before me this 5th day of July, A. 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Jowa. 
Adjourned till 2 p. m., July 5, 1880. 


165] UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 13th day of February, 1880, and on the Sth day 
of July, 1880, Charles H. Eldridge, who was then by me duly sworn. 
and examined, and his examination reduced to writing by me, and 
after being by me read over to said witness was signed by said wit- 
ness in the presence of the respective counsel for the complainant 

and defendant. 
1652 That said examination took place in the presence of and 
was conducted by Brannan and Jaynes, solicitors for com- 
plainant, and George E. Hubbell and Martin, Murphy and. Lynch, 
solicitors for the defendant. 

Witness my hand and seal notarial this 5th day of July, 1881. 

[SEAL. | (S’p’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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1653 Deposition of William H. Markley. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GrorGk L. DAVENPORT ef al. 


Wintram H, Markey, being first duly sworn, doth, in answer to 
the several interrogatories to him propounded, testify as follows on 
behalf of defendant: 7 


Int. 1, What is your name, age, residence, and occupation ? 

Ans. 1, William H. Markley; age, sixty-five; residence, Daven- 
pe ; have resided in Davenport since August of 1854; occupation, 

rouse carpenter by trade; am now keeping a second-hand store. 

Int. 2. How long have you known George A. Davenport, the de- 

fendant? 
1654 Ans, 2. I have known him ever since I have been here. 
Int. 3. You may state the character of your acquaintance 
with him, whether intimate or otherwise. 

Ans. 3. I have been pretty well acquainted with him ever since I 
have been in Davenport. I would see him every two or three days 
while in town. I have been away from the city at different times 
as much as six months at a time, and, of course, wouldn’t see him 
at such times. 

Int. 4. Did you ever know him to be engaged in any kind of busi- 
ness during your acquaintance with him? 


1655 (Objected to by plaintiff as irrelevant, immaterial, and in- 
competent.) 


Ans. 4. Yes; I have known him to be collecting rents. 
Int. 5. What rents? 


(Same objections as to int. 4.) 


Ans. 5. I have known him to be collecting rents on some of the 
smaller and larger buildings in block 59. I saw him coming out 
of Fleischman’s at one time. He said he had a counterf-it twenty- 
dollar bill that Fleischman had put on him in payment of his rent. 
He said to me,I know he gave me the counterf-it, but I would 
rather lose it than to swear it on him. I think I saw the billin his 

hand. That is the only time, to my certain knowledge, that I 
1656 knew of his collecting rents on the big houses. . ) 
Int. 6. Is that the only business that you ever saw him en- 
gaged in? 
(Same objections as to int. 4.) 


Ans. 6. Yes. 
Int. 7. State how, if you know, said Davenport passed his time— 
that is, what his habits were during your acquaintance with him. 


(Same objections as to int. 4.) 


Ans. 7. He passed most of his time, it appears to me, in fishing 
and walking around the streets, and with the fire company. He 
was a great fireman. He seemed to take a delight in being with the 
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firemen. I lived in his father’s building there two years. By liv- 


ing there I used to see him nearly every day. He would be stand-- 


ing around the office door. 
1657 I. 8. You have stated that he spent considerable time in 
walking about the streets. State whether or not he seemed 
to have any settled purpose, or whether his wandering around from 
lace to place was apparently aimless or otherwise, and state his 
habits in this respect from your observations of him. 


(Same objections as to int. 4.) 


A. 8. He wandered around from place to place. He didn’t seem 
to have any settled place. He would go around from place to place 
and loaf. Sometimes he would come into my fruit store, and I could 

hardly get rid of him. At other times I would call him as 
1658 he was passing by, and he wouldn’t come in or make me any 
answer. One day he would come in, and the next day he 


' would pass by and not notice me. 


I. 9. State whether or not, during your acquaintance with him, 
he was subject to any peculiar desease; if so, state what it was. 
A. 9. I only know from what I have heard him say. I have 
often had him come in my place and say he had a pain across his 
stomach, and he appeared to be drawn up and cramped. I would 
say, “George, you must go and get something for it,” and he would 
say, “I am nearly dead with the pain.” He would then go off and 
return in about ten minutes and say, “I am all right; I am 
1659 cured; I am just as well as I ever was.” I would then ask 
him where he went, but don’t remember what he said about 
it every time, but only once—I will never forget—that was when he 
came back, and I asked him where he had been to get cured. He 
said he had been to Dr. Wright’s, and that the Doctor gave him some 
stuff. I asked him if he gave him a dose of horse medicine. He 
laughed and said he didn’t know what it was; it was very good 
and it cured him. 
J. 10. State what, if you know, if anything, about his being sub- 
ject to epileptic fits, and what account, if any, he would give 
1660 of them, and what he called them. 


(Same objections as to int. 4.) 


A. 10. I never saw him have a fit. I have had him tell me, 
when the fit was off, that he had one, and when he was about to 
have one he would tell me he was going to have one of those spells. 
I have advised him, when he would tell me, not to go to the river 
for fear he would fall in. I have heard of his falling in the river. 
I have had him tell me, when I advised him not to go to the river, 
that it wouldn’t make any difference if he did fall in; that he 
wouldn’t drown, for he always floated and couldn’t sink. He 

once told me that he floated down about a mile. He only 
1661 floated a little ways. My son-in-law got him out. His head 

was under water, but his body floating above. This is what 
my son-in-law told me about their getting of him out. 
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I. 11. State what, if you know, of the memory of the said George 
A. from your observations of him during your acquaintance, whether 
or not he would remember past transactions or was forgetfull. 


(Same objections as to int. 4.) 


A. 11. I didn’t know much about his memory; I know that some 
things he would remember well, and other things he wouldn’t re- 
member at all. Anything about fishing he would remember 
1662 well—that is, he would tell a good many big yarns about it, 
and stick to it, and remember it a long time. If he said he 
caught a big fish he would stick to it, and tell it over often and 
often. I have been fishing with him when his hook would get 
fastened to a big rock. He would pull until he lost his hook and 
stick to it that it was a big fish. Sometimes asmall fish would take 
his hook. 
J. 12. State whether or not you have been with him fishing often 
during your acquaintance with him. 


(Same objections as to int. 4.) 


A. 12. Yes, I have. 
I. 13. Was he skillful, or otherwise, as a fisherman? 


(Same objections as to int. 4.) 


A. 13. He didn’t seem to be very skilfull about fishing. I 

1663 have seen him catch fish, and I have seen him catch rocks 

so heavy that they would break the line. He would raise 

them in the water so I could see they were rocks. He would declare 

rx were fish, and stick to it. I have seen him catch a great many 

fish. 

I. 14. In your long acquaintance with him state what topics or 

— seemed to run mostly in his mind—what he mostly talked 
about. 


(Same objections as to int. 4.) 


A. 14. The most that he talked to me about was fishing, running 

with the fire company, and fishing for rats. I always agreed with 

him in everything he said, and never disputed him about his 

1664 talk of fish. He talked about shooting people. This was a 
frequent occurrence. 

I. 15. State, if you know, what was the condition of his temper, - 
whether irritable or even, during the period of your entire acquaint- 
ance with him; state such circumstances that go to show your 
knowledge in this respect. : 


(Saine objections as to int. 4.) | 


A. 15. There would be times when I would be afraid to speak to 
him for fear I would make him mad, and at other times I could say 
anything to him. After he had had those spells I would hardly 
dare say anything to him. Heappeared sulky. But before he had 

those spells I could say anything to him. There were a few 
1665. men in town that at times could say anything to him, but 
cage’ a could not. His temper was generally pretty bad. 
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He had a pretty wild temper. At other times he was mild. If he 
thought you feared him he would probably want to fight, but if he 
thought you didn’t fear him he was pretty mild. I have seen him 
pull a pistol to shoot a man, but the man he was going to shoot 
wasn’t there. He told me who the man was; that he was looking 
for him. He told me that he was looking for him, but that he got 
out of town when the man heard he was looking for him. [ 
1666 told him IT thought he would find him up in his office. He 

then left me and returned and told me that he had seen the 
man and that the man wouldn’t give him any money, and then rip 
out an oath and say he was going to kill some one before he left 
town, This happened about two months ago, 

1, 16. You may now state, from your acquaintance with and ob- 
servations of hin, whether er not he was susceptible and easily in 
fluenced; state any cireumstances that may have come under your 
observation in this respect. 

(Same objections as to Int. 4) 


A, 16, Sometimes he was easily influenced and at other times he 
was not easily influenced. It depended upon the kind of a 
1667 humor he was in. You could flatter him very quick. If he 
was telling anything, whether he believed it or not, you must 
agree with him. If you disputed him he would get mad very quick, 
You couldn't joke much with him. When he would catch a fish, 
say, six or eight inches long he would tell persons the next day it 
was two or three feet long, and I would tell him it must be longer 
than that; that it must be as long as he was. He would then tell 
people he caught a fish as long as himself. T couldn’t say about his 
being easily influenced. Sometimes I could make him be- 
1668 lieve almost anything; other times I would go to tell him 
something and he would start and go away; wouldn’t listen 

to anything. 

I, 17, State whether or not on those occasions when you have seen 
him angered and threatening to shoot and in great violence of tem- 
per—state whether or not you discovered anything on such ocea- 
sions that would have excited a man of ordinary understanding and 


capacity. 
(Same objections as to int. 4.) 


A, 17. No. 
I. 18, State whether or not during your acquaintance with him 


he had at times what might be termed illusions or imagined 
1669 things that had no real existence or talked about things that 
were without foundation, State any particulars you may be 


able to recall in this respect. 
(Same objections as to int. 4.) 


A. 18S. Yes; he had; sometimes he imagined a stake floating in 
the water was a fish; other times I remember; once, twenty-four 
years ago, T was going up Brady St. one night when he suddenly 
caught hold of me. Tasked him what he was doing, and he-said he 


ee . 
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was fishing for rats. I then stopped. He asked me to stop—that I 
would frighten the rats if I went on. He asked me if I didn’t see 
them; he would jerk his line and tell me he had a bite. I 
1670 didn’t see any, a wren there might have been some. I then 
walked on farther up the street. I hadn’t been here long. 
He told me that he had been in the army ; this he told me three or 
four or five years ago. He once told me that Martens, the police 
officer, was after him; that he had thrown Martens down-stairs once, 
and nearly killed him, and that he would throw him down again 
and kill him, This was five or six vears ago or maybe longer. I 
think it was at the time he was said to have been drinking, 
1.19 Basing your epinion alone on the fets and cireumstances 
which vou have heretofore given in your deposition relating 
AWT1 to the habits, eccentricities, and peculiar characteristics of the 
said George A. Davenport, vou may now state whether or not, 
in your opinion, he was at any time during the period of your ace 
quaintance with him of sane mind. 


(Same objections as to int. 4.) 


A. 19. No; I don’t think he had his mind; I mean this, I wouldn’t 
have bought a piece of property and taken a deed from him ; I would 
be afraid it might not be good after. 


Cross-examination: 


I. 1. You have lived a good many years, Mr. Markley, 
1672 having reached the age of 65. Have you not seen in your 
intercourse with men whose sanity was never disputed that 
which would move one man to anger that another would consider 
too trifling to notice or to have any effect upon him? 
Ans. 1. Yes; Ihave seen that. 
Int. 2. You say that you would be afraid to take a deed from him; 
is it because you fear there might be trouble after about it? 
Ans, 2. Yes. 
Int. 3. Do you think you would have had any trouble from George 
if you had taken a deed from George A. Davenport? 
1073 Rec 3. No, not from him; but I would have fear from 
others, 


Redirect-examination : 


Int. 1. State whether or not such fear is on account ofthe inability 
of George A. to make a valid deed for want of soundness of mind 


or from any other cause. 
Ans. 1. It would be from fear of the inability of George to give 


me a valid title on account of his mind. 


Recross-examination : 


Int. 1. You state that George collected rents; don’t you believe 
that he knew what he was doing when he was making collections of 


these rents? 


eR i) 
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(Objected to by defendant for the reason that it is not proper 
1674 recross-examination and not relating to anything called out 
in the redirect examination.) 
(Plaintiff states that this matter he had overlooked in his cross- 
examination.) 


Ans. 1. I believe that he knew he was collecting money for rents. 
(S’g’d) WILLIAM H. MARKLEY. 


Subscribed and sworn to before me this 13th day of February, A. 
D. 1880. 
[SEAL. ] (S’o’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., Feb. 14, 1880. 


1675 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, .C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 18th day of February, 1880, William 
H. Markley, who was then by me duly sworn and examined and 
his examination reduced to writing by me, and, after being by me 

read over to said witness, was signed by said witness in the 
1676 presence of the respective counsel for the complainant and 

defendant; that said examination took place in the presence 
of and was conducted by Brannan and Jaynes, solicitors for com- 
plainant, and George E. Hubbell and Martin, Murphy and Lynch, 
solicitors for the defendant. 

Witness my hand and seal notarial. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1677 Deposition of A. D. Le Claire. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEorGE L. DAVENPORT eé al. 


; Frs. 14, 1880—9 a. m. 
Examination proceeded. 7 
All parties present. 


A. D. Le CLAIRE, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, depose and say as fol- 
lows on behalf of defendant: : 


Int. 1. State your name, age, residence, and occupation. How 
long have you resided in Davenport ? 


B sehen 
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Ans. 1. A. D. Le Claire; age, sixty-one; reside in West Daven- 
port; occupation, pilot on the Mississippi river; have resided in 
Davenport or vicinity since 1825. 
1678 Int. 2. How long have you known George A. Davenport? 
A. 2. I have known him, I suppose, ever since he was two 
or three years old and begun to run in the streets. 

I. 3. State whether your acquaintance with him has been inti- 
mate or otherwise; what opportunities you have had of knowing 
him intimately. | 

A. 3. He went to school with one of my boys. He used to be at 
my house during his childhood a great deal, playing around. I 
have seen him, say, every week since he arrived at manhood; some- 
times oftener. 

I. 4. What, if any, business was he ever engaged in, to your 
knowledge? 


1679 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) 


A. 4. I don’t know that he ever was. 

I. 5. State what, if you know, were the habits of said George A. as 
to the manner he passed his time during your acquaintance with 
him, after he attained manhood. , 


(Same objections as to int. 4.) 


A. 5. He was always kind of foolish, trying to catch rats and one 
thing and another. He went fishing and talked about hunting a 
good deal, but never went much. He was a great smoker; he used 
a great deal of tobacco ; he always hada pipe or a cigar all the.time. 

| He went around among his acquaintances; his going from 
1680 piace to place among his acquaintances was more for his 
enjoyment and to pass away time. 

I.6. You have spoken of his spending time in catching rats; 
please tell what you know of this habit during the whole time of 
your acquaintance with him. State incidents, if any, in regard to 
such eccentricities that are within your personal knowledge. 


(Same objections as to int. 4.) 


A. 6. I have seen him take rats out of traps and kill them—mash 
them with his hand; no longer than last summer I saw him kill 
a rat at Jordan’s shoe store. I have seen him repeatedly kill rats in 

this way. I have seen him carry rats in his pockets; he has 
1681 often pulled them out and put them under my face to scare 

me. This has been his habit since he was seven or eight 
— old. Ihave seen him fish for rats with a line. I have seen 
1im set a trot line for rats and put corn on the hooks, but don’t 
know that he ever caught any that way. 

I. 7. What, if you know, were his habits in respect to fishing; 
how much of his time he spent in that occupation. 


(Same objection as to int. 4.) : 


A. I have seen him fish a good deal from the ferry wharf-boat ; 
don’t know whether he had any luck in that line or not. 
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I. 8. State what, if you know, about the condition of his 

1682 physical health during your acquaintance with him from 

your own observation, and whether or not he was subject to 

any special disease ; if so, describe his conduct and appearance at 
such times. 


(Same objections as to int. 4.) 


A. 8. I don’t know as I know of any sickness except those fits. 
I have picked him up myself on the street when he was in those 
fits. I helped his brother Harry get him out of the river while in 
one of those fits. This was two years ago last summer. I saw him 
in a fit last summer. The first I heard of his having fits he was 
about eight years old. The first I saw of his having fits he 
1683 was seventeen or eighteen years old. When one of those fits 
came on him he would get wild, and it was dangerous for any 
one to go near him unless he knew who the person was. When the 
fit took him he would fall down on the ground. He would shake 
and be as stiff asa poker almost. You would raise him up and he 
- would stare at you. His eyes would roll. You would have to shake 
him to bring him to, and then when he would come to was the 
dangerous part. When hecame to he wouldn’t know anything; he 
would just as soon strike at you as not. He would generally try to 
et away. 
1684 I. 9. State whether or not these fits increased or diminished 
in frequency as he grew older. 
(Same objections as to int. 4.) 


A. 9. I think they have increased in frequency since the first he 
had. 

I. 10. State, if you know, what has been the character and condi- 
tion of his temper and disposition during the last 20 years ; whether 
irritable or gentle, mild or violent. State what your observations of 
him have been in this respect. 


(Same objections as to int. 4.) 


A. 10. George, when to himself, was very quiet, but if you irri- 
tated him he was pretty rough. I never had any quarrel with him ; 
he was alwayspleasant with me. It depended upon what kind 
1685 of ajoke it was whether he would take offense or not; he 
would take a joke from me, but from most people he wouldn’t. 
If he didn’t like a person he wouldn’t take a joke from them. 
I. 11. State what, if you know, was the condition of his memory 
as to remembering things that occurred or easily forgetting them. 
State your observations of him in this respect. 


(Same objections as to int. 4.) 


A. 11, As to that, [ couldn’t very well say. Most of his conversa- 
tion with me was about fishing and rats, and these he seemed to 
remember very well, 

1. 12. State whether or not, ia your conversations with him and in 
conversations you have heard hin have with others whether or not 


- a | 
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his talk was about light and trifling things or such as would 
1686 ordinarilly come from a reasonable and sensible person ; 
whether it was generally choherent or inchoherent. 


(Same objections as to int. 4.) 


A. 12. I never heard George talk about any business. Whenever 
he came around me he would always talk in a foolish way—about 
foolish things. | 

I. 18. State whether or not, in all your acquaintance with him and 
from all your observations of his conduct and conversation with 
others, you have ever heard him discuss matters of business in a 
reasonable or sensible manner or, in fact, discuss it all as a person 
of ordinary mind would do. 


(Same objections as to int. 4.) 


A. 13. I never heard him talk about business with myself 
1687 or others in my life. 

I. 14. State whether or not during your acquaintance with 
him he had at times what might be termed illusions, or imagined 
things that had no real existence or talked about things without 
foundation ; state any particulars you may recall in this respect. 


(Same objections as to int. 4.) 


A. 14. I have heard him talking about having seen ghosts while 
going home at night; meeting men and knocking them down into 
ditches when it wasn’t so; about whipping policemen and shooting 
them when it wasn’t so, as far as I know; knocking John Kaut- 

man, then city marshall, down with the butt of a pistol; 
1688 chasing Ebenezer Cook home one night for something he said 
he had done to his father, and such like. 

I. 15. Basing your opinion alone on the facts and circumstances 
which you have heretofore given in this your deposition relating to 
the habits, eccentricities, and peculiar characteristics of the said 
George A. Davenport, you may now state whether or not in your 
opinion he was at any time during the last 20 years of your acquaint- 
ance with him of sane mind. 


(Same objections as to int. 4.) 


A.15. I don’t think he has had his right mind since he was 8 
years old. I don’t think he had a sane mind. 

1689 I. 16. State whether or not, in your opinion alone, based on 

the facts and circumstances stated in this your deposition, said 

George A. Davenport has since his majority been competent and 

capable of understanding and transacting the ordinary business of 


\) 


lite, 
(Same objections as to Int. 4) 


Af WW. T don’t think he has. | | 
(Signed) ALD. Le CLAIRE, 
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Subscribed and sworn to before me this 14th day of February, A. 


D. 1880. 
[SEAL. ] (Signed) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till 10 a. m., Feb. 16, 1880. 


1690 UwnitTep StTaTEs oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 14th day February, 1880, A. D. Le Claire, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 

witness was signed by said witness in the presence of the re- 
1691 spective counsel for the complainant and defendant; that 
said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy & Lynch, saliaitons for the 


defendant. 
Witness my hand and seal notarial this 14th day of February, 
1880. 
[SEAL. ] (Signed) C. H. CLEMMER, a 


Notary Public in and for Scott Co., Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 


1692 Deposition of John W. Green. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GzEoRGE L. DAVENPORT ef al. 


FEBRUARY 16, 1880—10 a. m. 


Examination proceeded. 
All parties present. 


JoHN W. GREEN, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant : 

Int. 1. What is your name, age, residence, and occupation? How 
long have you resided in Davenport ? 

Ans. 1. J. W. Green ; age, thirty-eight ; occupation, attor- | 
1693 ney; reside in Davenport and have resided in Davenport 
since 1854; was admitted to the bar in New York ; have been iy ae 
practicing here since 1868; I have held three offices, viz., city attor- 
neyship and member of the Iowa House of Representatives two 
erms. 

Int. 2. State how long you have known George A. Davenport, rat 

the defendant, and where. : 
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Ans, 2. I have known George A. Davenport since 1857, and in 
Davenport. 
Int. 3. How intimately ? 
Ans. 3. I only casually knew him up to the year- 1866 and 1867. 
I was absent at school 3 years and absent in the army 8 and at law 
school one year and a half. Immediately upon my return from law 
school I entered the office of Putnam & Rogers and saw him almost 
every day from that time up to within the past 7 or 8 months, 
1694 having had my office continuously in Davenport’s block up 
to May, 1879. 
Int. 4. State what, if any, business or occupation said Davenport 
was engaged in during your acquaintance with him. 
Ans. 4. I don’t know that he had any. 
Int. 5. State if you ever knew him to transact any business such 
as men ordinarilly engage in. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


Ans. 5. I never knew him to be engaged in any regular business. 

I have in two or three instances done business for him when he had 

had trouble with tenants, as he alleged, but always acted after the 

matter had been referred to George L. Davenport, his father. 

1695 Mr. George L. Davenport had told me never to take any action 

in regard tv these matters before I had spoken to him about 

them. | 

- Int. 6. You may now state, if you know, how said George A. gen- 

erally passed his time—that is, what were his habits? State fully 
what you know about it. ) | 


(Same objections as to int. 5.) 


Ans. 6. He apparently had nothing to do. He generally went 
around the building engaged in smoking. From his conversation 
he seemed to have had quite a large experience in the fishing line, 
and to sum it up briefly, during the time that I bave known him, 
when around the building and in that locality, he was engaged in 
senseless pranks, enumerating many personal hair-breadth, escapes, 

engaging in conversation where, if he was contradicted, 
1696 they resulted in trouble, and at many times, too often for me 

to enumerate, he had personal difficulties with members of 
his family and with other parties. I have seen him taking rats out 
of his pockets, showing them to parties, and telling that he caught 
them with a fish line. 

Int. 7. State, if you know, whether or not, in his going from 
place to place, coming in and out, he had, to your knowledge, any 
such fixed purpose and design as governs men in the ordinary habits 
of life, or whether or not he seemed to be actuated by moods, with- 
out design or purpose; state fully your observations of him and what 
was his manner and his conduct in this respect. 


- (Objected to by plaintiff for same reasons as to int. 5 and because 
it is leading.) 
o9—145 
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1697 Ans. 7. I can only state my opinion from my observation. 
He seemed to be a listless character, without having any 

fixed purpose, going from place to place without any apparent busi- 

ness—acting merely as his whims and moods might determine. 

Int. 8. State, if you know, in what manner he spent his money 
and for what purposes, and whether or not, in the purchase of 
articles of personal property coming under your observation, they 
were articles of value and use or toys to please and amuse; state 
fully and relate circumstances in this connection with this answer 
what were his habits in this regard, 

(Objected to by plaintiff for same reasons as to int. 5 and because 
it is leading.) 

1698 Ans. 8 T never saw him purchase any articles in my life 

that I remember of My information was received from 
George A. He had in his possession, which he informed me he had 
purchased, a large variety of expensive tishing tackle, quite an ex- 
tensive assortment of meerschaum pipes and cigar holders, He has 
shown me at several times revolvers and knives, T was particularly 
impressed with the rubber revolver, which was really a cigar holder, 
He seemed to have a mania for the kind of articles I have described, 

1, 9 State whether or not you are acquainted with the temper 

and disposition of the said George A, Davenport during your long 
acquaintance with him; if so, state what it was—whether 
1699 equable or fitfull, gentle or violent—and in this connection 
state any exhibitions of his peculiarities, if any, in this re- 
spect that have come under your observation. 


(Same objections as to int. 5.) 


A.9. Ithink Iam. He was fitful’, quarrelsome, moody, and at 
certain time- of the month I considered him a dangerous character. 
He was in the habit of pinching persons with whom he came in con- 
tact severely, and at one time he came in my office—seven or eight 
years ago—while I was engaged in writing, slipped up behind me 
without me noticing him, pulled my ear until it bled severely. I 
took a notary’s seal from my desk, chashed him to the door, struck 

him with it slightly on the shoulder. Then he ran away 
1700 from the office. Some little time afterwards I noticed him in 

the farther end of the hall. Then I passed down the stairway, 
and as I opened the oil-cloth swinging doors something passed close 
to my head—smashed the door. I then looked up at the top of the 
stairs and saw George, who said, “ You son-of-a-bitch, I didn’t kill 
you that time, but I am going for my revolver, and I will shoot you 
on sight.” He had thrown at me a 20-pound scale weight. At two 
different times subsequent to this transaction—within a year or two 
of this transaction, I think—he pulled a revolver on me, at one time 
openirg the door of my office slightly and snapping the same. At 

many times subsequent to these transactions he has threat- 
1701 ened to shoot me, the last time not 3 months prior to leaving 

the city. I will say that during the last 4 or 5 years at times 
he would meet me and act apparently friendly, but when he kad, as 
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he termed it, his fit on, then he would threaten me. At the second 
time that he pulled the revolver on me I drew mine—told him I 
would shoot him. He fell in the hall, dropped his revolved, frothed 
at the mouth, and had what I call a fit. 

Int. 10. State whether or not at any one of the times of the vio- 
lence or threatened violence to you above stated in your last answer, 
or before that time, there was any cause or provocation, to your 
knowledge, for such conduct on his part. 


(Same objections as to int. 3.) 


1702 Ans, 10. T never gave him any cause that I know of. He 

always attributed his conduct to the fact that I had struck 
him with a notary’s seal on the occasion named. Until that time 
he always seemed to be friendly; was in my office almost every day 
prior to that time, but not very often afterwards, 

Int. 11. State, if you know, what were generally the topics or sub- 
jects which in any conversations you had with bim during your 
vequaintanee with him would seem to ran in his mind; whether 
such as would engage the attention of an ordinarilly reasonable 
being, or were they incoherent and trifling, Please state fully what 
his habits were in this regard, from your observation, 


(Same objections as to int. 5) 


1708 Ans. 11. His topics of conversation were trivial. They 
were inconsistent, principally relative to fishing, personal ex- 
ploits, enumerating the number of men that he had encountered and 
vanquished ; also relating to the quality and price that he had paid 
for tobacco; his personal experience in Baltimore; that he gota 
commission in the army while there from General Scott and partici- 
pated in some of the -battles. He would often have a rat in his 
pocket—throw it in the faces of his friends and passers-by. I think 
he did this to create alarm among the children and to amuse him- 
self. 
I. 12. State whether or not he could take a joke, or what effect an 
attempt to joke with him would have upon his temper & dis- 
1704 position. What have been your observations of him in this 
respect ? 


(Same objections as to int. 5.) 


A. 12. Any retort or contradiction would irritate him. If a per- 
son would question him or seemingly doubt his statements or Joke 
with him in relation thereto he would become angry and violent. 

I. 13. State whether or not, during your acquaintance with him, 
he was subject to illusions, such as believing in the existence of 
things that had no reality, and give any observations you have had 
of him in this regard. 


(Same objections as to int. 5.) 


A. 13. That question I can’t answer in any other way than to state 
that he made assertions in regard to transactions which I con- 
1705 sidered untrue and having no foundation in fact. I can’t tell 
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whether he believed them or not. He stated them over and 
over again. 

I. 14. You may now state whether or not you were acquainted 
with the physical condition as to health of the said George A., and 
state what it was, during your acquaintanee with him. 

(Same objections as to int. 5.) 

A. 14. I have seen him have during my acquaintance with him 
a great many, what I should term, fits. 

I. 15. Please state and describe fully his appearance just before, at 
the time, during, and just after his having one of these fits. De- 
scribe his manner and physical appearance fully. 


(Same objections as to int. 5.) 


1706 A. 15. Prior to one of those fits he was moody and at times 
violent, complaining of a pain in his head, of insomnia, and 
there were numerous physical indications, such as appearances of 
the eye, face, and a teremor of the hand, inchoherence in talk, from 
which I could predicate that he was going to havea fit. I have 
seen him during the existence of one of these, which I call epileptic 
fits. He would fall down wherever he might be; froth at the 
_mouth. There was a glazed appearance and set appearance to the 
eye, contraction of the muscles. He would remain, I should judge, 
apparently unconscious ten or fifteen minutes. After one of these 
attacks he was sullen, irritable, and plainly suffering from physical 
disability. I have seen him have about 15 or 20 fits, and 
1707 was present subsequent to his having had them. He would 
say to me, “ Now, the time of the moon is coming on and I 
am going to have another of my fits.” 
I. 16. What, if anything, did you observe peculiar about his 
memory ? . 


(Same objections as to int 5. 


A.16. His memory was defective. His statements at different 
times in regard to the same transaction were widely dissimilar. 

I. 17. State whether or not you have ever heard him talk on any 
subject requiring the exercise of the reasoning faculties and the 
success that he would make in that direction, if any. 


(Same objections as to int. 5.) 


A. 17. I have heard him discuss subjects that would neces- 

1708 sarily require the exercise of those powers, but, in my opinion, 

he did not exercise any reasoning powers whatever in regard 

to it. His conversation was inchoherent. He would wander from 
the subject to others. 

I. 18. You stated in the first part of your deposition that while 
occupying an office in his father’s building that George would call 
on you in reference to business matters. You may now state whether 
in those interviews he evinced any understanding of the business 
about which he would talk to you ; and, in this connection, you may 
state whether or not his business that he talked about was real or 
imaginary, as you may have discovered upor investigation. 
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(Saine objections as to int. 5.) 


1709 A.18. The business that he called on me to attend to was 

in regard to his property and in regard to personal alterca- 
tions. The civil portion of it I found in every single instance to 
have no legal basis, and, after examination, in regard to the crimi- 
nal I found that his statements were utterly at variance with the 
facts. 

I. 19. You may now state whether or not, after he made the as- 
sault upon you by the way of coming up behind you and pulling 
your ear, as heretofore stated, and after throwing the weight at you 
and making threats against your life, he at any time evinced the 
lack of reason by seemingly making a dangerous assault upon you, 
which he at the time claimed was only a joke. Relate any trans- 
action which you may call to mind suggested by this question. 
1710 (Same objections as to int. 5, and that the question is lead- 

ing. 

A. 19. At one time, on the corner of Main & Second, some 4 or 5 
years ago, and after these other transactions which I have related, 
I saw himn approaching me along Second St., coming from the east, 
and when he came within 2 or 3 feet of me he stepped one side, 
placed his hand on his pistol pocket, drew out what at the time I 
supposed from its appearance to be a pistol, held it up close to my 
head, and thereupon I immediately drew my revolver, cocked it, 
and held it to his head. He immediately took the instrument in 
both hands, inordinately laughing, and showed it to be a rubber 

cigar case shaped like a pistol. He laughed and said,“ I have 
1711 been playing it on all the boys.” I did not know at the time 
but what he was in earnest. 

I. 20. You may now state if, at any time subsequent to his first wan- 
ton assault on you, you made any attempts to reason with him or to 
reconcile his mind towards you; and, if not, you may state whether 
or not it was because you believed him of insane mind and incapable 
of reasoning with. 


(Same objections as to int. 5, and that it is leading.) 


A. 20. At no time whatever subsequent to our first difficulty did 
I ever converse with him in regard to it. My reasons for not talk- 
ing with him were that I considered him a dangerous man, 
1712 and that his mental condition was such that if I referred to 
the subject it would awaken his unfounded antipathy to me 
and lead him to renew his assaults. 

I. 21. You may now state whether the said George was what might 
be called a conspicuous character, frequently talked about and well 
known to the people of Davenport; and in answering this question 
you may give any reasons you may have for your opinion in this 
regard. 7 


(Same objections as to int. 5.) 


A. 21. He was known to many persons. I have heard his per- 
sonal characteristics talked about by many people. This arose from 
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the fet that these idiosynenaisios were marked=—that his personal 
condvet and his associations with the Daavenport daily as 

TIS old settlers and ino many ether respects brought hin tate 
PROMTNERER 

1, 22. Tt is conceded that he owned a large & valuable property ta 
the city of Davenport, You may state if to vour Knowledge and as 
qraintanee with him, he had change or management of said) prop 
erty, or any part of it State any facts in this connection that you 
may recall, 

(Same objections as to Int, 4) 

A, 22. I do not know, of my own knowledge, of him ever having 
any control of any property, [understood that George L, Daven- 
port managed his property. 

1, 28. You may now state whether or not it was not commonly re- 

ported and understood, during your acquaintance with hin, 


1714 that his father had at some time been appointed guardian of 


his property; and as this question calls for a belief on your 
part. you may state any facts that you can recall giving rise to such 
a belief. 

(Same objections as to int. 5.) 

A, 28. Thad been led to believe from reports that George L. Dav- 
enport was his guardian, and had been appointed. This idea was 
based more particularly from the fact that George A. in the trans: 
vetion of any business was always under the control of Goorge Lb, 
Davenport, and from transactions in whieh T was present George Lb, 
Davenport solely controlled, 

1. 2. Basing vour opinion alone on the frets and cireumstances 

Which you have heretofore given in this deposition rehiting to 
1715 the habits, conversations, and eccentricities of the said George 

A, you may state whether or not, ia your opinion, he has at 

any time during your acquaintance with him been of sane 
mind, 

(Same objections as to int, 5.) 

A, 24. T considered him at all times to be of weak and unsound 
mind, his mental abilities varying at times and at certain periods 
(these intervals happening almost every year and oftener). I con- 
sidered him utterly insane. I mean to say that I considered him at 
all times of weak and unsound mind, and at intervals utterly in- 
sane when he would have those spells, immediately before and after, 

and at times a raving maniac. The periods that I considered 
1716 him insane would be for 4 or 5 days immediately preceeding 


and subsequent to these epileptic fits. 
(S’g’d) JOHN W. GREEN. 


Subscribed and sworn to before me this 16th day of February, A. 


D. 1880. 
[sEAL.] (S’e’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 


~~ 
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rah Jeny 4 188029 a, on, 


Sxamination proceeded, 
AU parties present, 


Cross-examination of Joan Wy. QRREN : 


11, You state that George, some years ago, on meeting you one 
day in the street, drew from his hip pocket what appeared to be a 
pistol and which vou at the time supposed to be a pistol, but which 
you soon discovered was a rubber cigar holder, and that George 
laughed immoderately at the trick he played on you. Who told of 
this? 

A. 1. T told of it at the time, because he played it on a whole lot 

of us that day and it was a laugh among us, and I supposed George 
told it also, 

71S I. 2. Do you know of the time when George had a disturb- 
ance at the house with Marshald Kaufman ? 

A, 2. I think that was the same day that he threw the weight at 
mie, 
I. 3. George collected the rents of some of the smaller buildings 
on block 59. did he not 

A. 3. He did on block 59, to my knowledge—some of them. 

ld. Do you know who made the contracts under which they 
Were rented—whether George did or not? 

A. 4. George has brought parties to me at my office and has made 
CON ENAEES, 

1d. The civil business about which you say George spoke to you 
had relation to what—to his tenants? 

ALO Yes, sir, 

1, & You may now state what the subjects of his conversations 
With you were, 

A. G It was notices to quit and trouble that he might 
17iM have in regard to his rent that he wanted me to attend to. 

I. 7, When George spoke to you about these matters what 
did you do? 

A. 7. I remember of going and seeing the tenants and inquiring 
into the matter, and I finally went to his father about it. His father 
told me that 1 should go on and attend to that business for him— 
collect the rents and give them to George, if there were any, but he 
also instructed me not to proceed to suit or take any final action 
until I had consulted him or Mr. Putnam. 

I. 8. When George desired you to prepare notices to be served on 
any tenant to quit he gave as a reason for it that they were behind 

in their rent, did he not? ' 
1720 A. 8. I think that was generally the reason he alleged. I 
remember one time that there was some trouble with a car- 
penter; that he had made a contract with George that he didn’t 
perform in regard toa partition that he was to put in one of George’s 
buildings. The carpenter was one of his tenants. 

I. 9. Did you find upon inquiry that there was any rent due to 

George when he asked for these notices ? 
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A. 9. In some instances there was rent due; in the major portion 
of them there was not. In some instances the rents had been paid 
to other parties—to his father, George L. 

I. 10. When was the last time you saw him with rats on his per- 

son; how long ago? 
1721 A. 5. 5 or 6 years ago. I can’t be positive as to dates; it 
was no recent affair; it has been some time ago. 

I. 11. Have you seen him with any rats on his person since he 
made the assault upon you with the weight? 

A. 11. I can’t state positively, but I think I have. I know I 


haven’t seen him with any during the last 5 or 6 years, or 7. 
(S’g’d) JOHN W. GREEN. 


Subscribed and sworn to before me this 5th day of July, A. D. 


1880. | 
(SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


1722 Uwnrrep States oF AMERICA, 
State of Lowa, Scott County: } 

I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 16th day of February, 1880, and on Sth day of 
July, 1880, John W. Green, who was then by me duly sworn and 
examined and his examination reduced to writing by me, and, after 
being by me read over to said witness, was signed by said witness in 
the presence of the respective counsel for the complainant and 
defendant. 

That said examination took place in the presence of and 
1728 ~was conducted by Brannan onl Jaynes, solicitors for com- 
plainant and George E. Hubbell, and Martin Murphy and 
Lynch, solicitors for the defendant. 
Witness my hand and seal notarial this 5th day of July, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1724 Deposition of S. L. Mitchell. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, 
vs. 
Gro. L. DAVENPORT et ai. 


Adjourned till 2.30 p. m. 
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Fes. 16, 1880—2.30 p. m. 


Examination proceeded. 
All parties present. 


S. L. MrrcHett, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant : 


Int. 1. What is your name, age, residence, and occupation ; how 
long have you resided in Davenport? 

Ans. 1. 8. L. Mitchell; age, forty-seven; residence, Davenport; 
occupation, carpenter; have resided here 24 years. 

Int. 2. You may now state if you are acquainted with George L. 
Davenport and his family and his son, George A. Davenport, and 

the length of time vou have known him. 
1725 Ans. 2. I have been acquainted with the whole family, I 
think, about 23 years. I have known George A. that length 
of time. 

Int. 3. You may now state the character of your acquaintance 
with George A., whether intimate, and your opportunities of see- 
ing or observing him during tne last 23 years. | 

Ans. 3. I have rented a shop on his block, No. 59, for most of the 
time, I think, with the exception of about five years. I have had a 
great many dealings with George A. Davenport. I still occupy a 
carpenter shop on his block. 

Int. 4. You may now state, during your acquaintance with George 
A., if he was engaged in any business; if so, what it was, 


(Objected to by plaintiffas incompetent, irrelevant, and immaterial, 
as per agreement. 


Ans. 4. No business, to my knowledge. 
1726 Int. 5. How did he spend his time, as far as you have ob- 
served ? 
(Same objection as to int. 4.) 


Ans. 5. Just loafing around from place to place. 

Int. 6. You may now state if at all times you paid the rentals for 
your shop to said George A.; and, if so, under what arrangement 
if any, with any one, and state whom. 


(Same objection as to int. 4.) 


Ans. 6. Sometimes on his own receipt; most of the time on his 
father’s receipt. I would doa good deal of work for the old man 
and settle with him at the end of the year for the rent. When his 
father settled for the rent he would tell me to let George have for 
spending money what I saw fit, and I would sometimes pay him 3 

or 4 monthsrent during a year. I mean to say that his father 
1727 gave me directions to give George money now and then for 

spending money and his father would allow it when I settled 
for the rent at the end of a year. | 

Int. 7. Have you during your acquaintance with said George A. 
ever heard him talk on matters of business, such as men of ordinary 

b0—145 | 
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minds and capacity usually engage in or talk about? If so, please 
state the character of such conversations. 


(Same objections as to int.4, and because the question is leading.) 


Ans.7. Ineverdid. His talk was generally silly—telling of some 
great feats that he had done. 

Int. 8. You may now state, as well as you can remember, the 
character and subjects of his conversation. 


(Same objections as to int. 4.) 


Ans. 8. It is pretty hard to tell; his tales were endless. 
1728 The first acquaintance ever I had with him he came Into my 
shop with a rat in one pocket and a mouse in the other, ex- 
hibiting them there. His talk was always silly. He would some- 
times talk of General Scott giving him a commission in the army. 
He said he held a colonel’s commission when he was in Baltimore ; 
that he was in the rebellion. The general part of his conversation 
was about catching rats and mice and silly talk of that kind. I 
have seen him take a mouse in his hand and put it in his mouth. 
He generally carried a revolver with him. He was generally talk- 
ing of having whipped Irishmen and was never whipped in his life. 
He wou'd talk about his intention to whip many people. He 
threatened to whip me many a time. 
1729 Int. 9. How frequently did you see him during your ac- 
quaintance with him ? 


(Same objections as to int. 4.) 


Ans. 9. For months he would be in my shop probably every day. 
He would sometimes get mad and then wer & wouldn’t come back 
for some time. 

Int. 10. If you ever knew him, during your entire acquaintance, 
to express a thought that required the exercise of either judgment 
or reason please state what it was. 


(Sume objections as to int. 4 and because it is a leading question.) 


Ans. 10. I couldn’t answer that. I never did that I can now re- 
member of. 

Int. 11, State, if you can, what he would say when he would call 
on you for rent. 


(Same objections as to int. 4.) 


Ans, 11. He would frequently come in the middle of the month 

or any time, and ask me to give him some money. He had 

1780 no stated regular periods of calling. I rented by the month. 

Sometimes he soul give me a receipt for the whole, if I gave 

him the whole ora part. Sometimes the receipts were written by 

himself. 

Int. 12. You may state, judging from his conversation, whether or 

not he had any idea of the value of money or property, more than 

so far as it would contribute to his peculiar amusement, and give 
any reasons you may have for your answer. 


(Same objection as to int. 4.) 
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Ans. 12. I don’t think he had. I have known him to go to the 
express office and get cigars that he said he paid 12 and 15 dollarsa 
box for, and he would give them away to anybody, or fool them 
away 1n a day or two. I have known him to pay 12 or 15 dollars 

for a knife, and a number of incidents of that kind. 
1731 Int. 13. Did you ever know him, during your acquaint- 
ance, to spend his money for matters of real necessity? If 
so, state the instance. 


(Same objections as to int. 4, and because it is leading.) 


Ans. 13. I have known of his spending money for clothing for 
himself. In his early days he spent a great deal for whisky. Since 
then he just fooled it away for onething and another. I never knew 
what became of it. I have heard him say that for the last 4 years 
most of his money went for taxes and interest. 

Int. 14. What was the character of his temper as shown by his 
~ actions to you in your presence ? 


(Same objections as to int. 4.) 


Ans. 14. Very excitable; the least contradiction would make him 
mad. . 
_ Int. 15. You may now state what exhibitions of ill temper 
1732 have come under your observation. 


(Same objections as to int. 4.) 


Ans. 15. I have known him to threaten to shoot different narties, 
and to shoot at some. He made an assault upon me about 2 years 
ago. I was laying a sidewalk on his property on Perry St. for the 
city. He threatened to shoot any man that would lay it. The 
chairman of the sidewalk committee sent a policeman there to pro- 
tect me in laying the walk. He came in the alley and saw the 
policeman and then he went away. A few days afterwards he came 
to the shop and attacked me. He burst the door open, came in, and 
swore he would kill me. I grabbed him and gave him a good 

choking. That was the last and —a trouble that I had with 
1733 him—that is, of any extent. I would often have words, but 
not to touch me. ; 

Int. 16. You may now state during your acquaintance with him 
what, if anything, you observed peculiar about his memory ? 


(Same objection as to Int. 4) 

Ans. 16. I have noticed him repeating over 2 or 3 times in the 
same conversation the same thing, telling about some great fish 
story; frequently tell over that way things that were of no ac 


count. 
Int. 17, Was he during your acquaintance with him subject to 


any violent disease or affliction ; if so, what, as you undersand it? 
(Same objection as to int. 4.) 
Ans. 17. He was subjects to fits I always understood. I never 
happened to see him have one. 
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Int. 18. You may state whether or not you knew him to haveany 
particular friends or associates or companions ? 


(Same objection as to int. 4.) 
Ans. 18. I don’t know about his friends. He never ap- 
1734 peared to associate with any one for a great while. 
Int. 19. You spoke awhile ago of George’s talk about being 
in the army; did he or not give you a history of what he called 
his army life? If so, state what he said. 


(Same objections as to int. 4, and because it is leading.) 


Ans. 19. He told me a number of times about his army experi- 
ence, but I can’t remember it all. He told me he was in Baltimore 
when the Sixth Mass. regiment was mobbed. In relating his adven- 
tures he would sometimes say he was with the roughs, and at other 
times he would say he was with the soldiers. I heard him say that 
General Scott met him and told him he knew he was a Davenport 

from his grandfather; that the general gave him a commis- 
1735 sion; that he was at the battle of Bull’s Run; that the gen- 
eral gave him a commission as colonel. 

Int. 20. What did you observe peculiar about George A.’s talk ; 
did it or not rise to the dignity of the conversation of ordinary men, 
or was it wild, inchoherent, and rambling? 


(Same objections as to int. 4, and because it is leading.) 


Ans. 20. His conversation generally was wild and silly ; occasion- 
ally a little sensible talk, but not often. 

Int. 21. How was he as to his father, George L.,so far as you 
observed ; obedient and entirely subject to his control or otherwise ? 


State the particulars. 

(Same objections as to int. 4.) 

Ans. 21. I couldn’t answer that. I never saw them together but 
very little. 

Int. 22. How much rent, as a rule, did you pay for your shop? 
1736 (Same objections as to int. 4.) 


Ans. 22. Ranging from 3 to 17 dollars a month. 

Int. 23. Basing your opinion on George’s acts, conversations, and 
conduct such as you have related in your deposition, you may state 
whether or not if at any time during your acquaintance with him 
he was of sane mind. 


(Same objections as to int. 4.) 


Ans. 23. I have always looked upon him from his boyhood up as 


a silly boy, and not any better after he became a man. 
(S’g’d) S. L. MITCHELL. 


Subscribed and sworn to before me this 16th day of February, A. 


D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., lowa. 
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1737 JUNE 29, 1880— 10a. m. 
Examination proceeded. | 
All parties present. 


Cross-exam ination: 


Int. 1. You stated that sometimes your rentals were paid on 
George’s receipt and sometimes on his father’s receipt. Do you mean 
that his father signed the receipt for rent in his own name? 

Ans. 1. That is in general yearly settlements. 

_ Int. 2. Did you ever have any transactions by which po became 
indebted to George L. other than the rentals of you shop? 

Ans. 2. I believe none. 

Int. 3. Did your bill for work done for George L. Davenport with 
the amounts that you paid at these general settlements amount to 
or exceed the rent that was then due? 

Ans. 3. It generally exceeded. He was generally owing me. 
1738 I. 4. Then whatever was due for rent was allowed on your 
bill against Mr. Davenport as a credit? 

Ans. 4. Yes, sir. 

Int. 5. If you paid George at any of the times that he got money 
of you an amount that was less than the monthly rental you did 
not take from him, did you, a receipt for the full month’s rent. It 
was only for the amount that you gave to him, was it not? 

Ans. 5. He would frequently come in and say, for instance, “Give 
me a couple of dollars,” and after getting the money he would hand 
a receipt for the month’s rent, say 5 or 6 dollars. I would give 
George credit for the amount he received. 

Int. 6. How frequently did this thing happen? 

Ans. 6. I couldn’t tell the number of times. I remember 

1739 once about 4 years ago. When I de-lt with the old man I 

kept no account of George’s receipts, but the last 4 years I 
settled with George altogether and preserved the receipts. 

Int. 7. I ask you if at the time George asked you for small sums 
less than the amount of rent - did not seem to be in a hurry and 
desirous of getting the money? 

Ans. 7. I never see him in much of a hurry, but he was always 
anxious to get money. Sometimes he would go out of the shop 
immediately after getting money and sometimes he would remain 
half an hour after getting the money. 

Int. 8. What kind of a knife was this that you say you have 
known him to pay 12 or 15 dollars for? 

Ans. 8. A knife with 10, 12, or 16 blades: a knife with 
1740 screw-driver—a combination knife. I never saw him pay the 
amount; he told me he paid that much for it. 

Int. 9. Did you ever see him shoot at any one? 

Ans. 9. No; I never did. 

Int. 10. You spoke of a trouble with him growing out of a laying 
of a sidewalk on Perry St.; was this sidewalk on the east side of and 
adjoining block .59? 

Aus. 10. It was. 
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Int. 11. This sidewalk, I understand you to say, was laid by the 
order and under the direction of the city ? 

Ans. 11. It was. 

Int. 12. It is the duty of owners of property in the city to lay the 
sidewalk adjoining their property ? 

Ans. 12. It is. 

Int. 13. And if they fail to do so after proper notice is served on 

them the city constructs the sidewalk and taxes the cost, with 
1741 10 per cent. interest and expences, to the property in front of 
which the sidewalk is made? 

Ans. 13. Yes, sir; I don’t know what penalty or interest they 
charge. : 

Int. 14. Did not George on this occasion, when you were laying 
the sidewalk, order you to desist and say that he would not pay the 
tax arising from your laying the sidewalk under the ordinance of 
the city ? 

(Objected to by the defendant as incompetent, irrelevant, and im- 
material and not proper cross-examination.) 


Ans. 14. He did. 
Int. 15. Didn’t he say further that no notice had been served on 


“him to lay a sidewalk? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and not proper cross-exam ination.) 


Ans. 15. He said that Smith had no authority to lay a side- 

1742 walk. Smith was the receiver. He may have said he didn’t 

receive notice, but I don’t remember about it; I had my 
orders from both Smith, the receiver, and from the city. 


Redirect examination: 


Int. 1. You may now state what George said about the sidewalk 
to you. Give the exact language as near as may be, omitting 
nothing. 

Ans. 1. He came there and swore that he would kill any man 
that lay that walk—either me or Skinner—and he wouldn’t pay for 
it, and that Smith, the receiver, had no right to lay it there. That 
was about all he said, that I remember of, at that time, and he went 
away; he came into the shop some time after—it might have been 

10 days—and attacked me about it; I think that was the time 
1743 he took a hold of me and undertook to choke me; he grabbed 


me by the neck and I choked him pretty soundly. 
(S’g’d) Ss. L. MITCHELL. 


Subscribed and sworn to before me this 29th day of June, A. D. 


1880. 
[SEAL] (S’e’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 


Adjourned till 2 p. m. 
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1744 Uwnitep States oF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 16th day of February, 1880, and on the 29th 
day June, 1880, S. L. Mitchell, who was then by me duly sworn 
and examined and his examination reduced to writing by me, and 
after being by me read over to said witness was signed by said wit- 

ness in the presence of the respective counsel for the com- 
1745 plainant and defendant; that said examination took place 

in the presence of and was conducted by Brannan and Jaynes, 
solicitors for complainant, and Geo. E. Hubbell and Martin, Mur- 
phy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 29th day of June, 1880. 

[SEAT. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1746 Deposition of Thomas Robeson. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT é¢ al. 


Tuomas Roseson, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant : 


Int. 1. What is your name, age, residence, and occupation? How 
long have you resided in Scott county ? 

Ans. 1. Thomas Robeson ; seventy-four years old; reside 428 East 
14th St., Davenport, Iowa; occupation, retired farmer; have resided 
in Scott county since the spring of 1844; have resided in the city 
only 3 years. 

Int. 2. Please state how long you have known George A. Daven- 

port; state the character of your intimacy, what opportunities 
1747 you have had of knowing him and seeing him. 

Ans. 2. I have known George almost from a child up; I 
have met George as I came into town; have met him frequently 
when I came into town on the streets with boys and heard his con- 
versation ; I have seen him frequently during the last 3 years, seeing 
him on the sidewalk and meeting him. 

Int. 3. State what you know, from your own observation, of his 
habits in respect to business. Did you ever know of his being en- 
gaged in business of any kind? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial, as per agreement.) 
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Ans. 3. No, sir; I never knew of his being engaged in any kind 
of business. 

1748 Int. 4. State what, if you know, from your own observation, 

has been the character of the conversation of said George A., 

whether reasonableor sensibleor trifling and inchoherent. State fully 

what you know of him in this respect during your entire acquaint- 


ance. 
, (Same objections as to int. 3.) 


Ans. 4. It was trifling and silly talk always; he generally told of | 
his exploits—something that nobody could believe—such as whip- 
ping some one, and that he always came off victorious; I never 
heard him talk about rats. He would tell of his exploits in fishing ; 
something that you would call fish stories ; something that was very 
silly and that no one could believe. I don’t know that I can recol- 

lect any particular stories; I have just stopped and heard a 
1749 word out of him and passed him for crazy George, and be- 

lieved him to be such; I always called him crazy George; | 
don’t know what you townspeople would call him in putting on 
polish. 

Int. 5. You may state, after reaching the years of manhood, — 
you ever knew him to talk to you or in your presence on matters 
of business; if so, state the particulars. 


(Same objections as to int. 3.) 
Ans. 5. I have not. 


Int. 6. You may now state whether or not, after reaching the years 
of manhood, you frequently met him and heard him talk. 


(Same objections as to int. 3.) 


Ans. 6. I have; yes. 
Int. 7. I will now ask you whether or not, during any of the times 
you have heard him talk, you have ever heard him express a 
1750 —— that required the exercise of either judgment or 
reason ‘ 


(Same objections as to int. 38, and because the question is leading.) 


Ans. 7. It was always on the flighty style; I never heard him talk 
on anything that — to be tangible or reliable. 

Int. 8. How would he spend his money and time, so far as you 
know ? 

(Same objections as to int. 3.) 


Ans. 8. I don’t know anything about the money; his time would 
be — running around on the streets, as I generally met him. 

Int. 9. How was he as to talking about fighting—getting into 
fights and threatening to kill people? 


(Same objections as to int. 3.) 


Ans. 9. I don’t know that he ever said anything to me so that I 
remember it. 
1751 Int. 10. Did you ever see any exhibitions of his temper? 
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(Same objections as to int. 3.) 


Ans. 10. Yes; he is passionate—easy made angry. 
Int. 12. From what you saw of George and heard him say in his 
conversations how did you regard him—as a sane or Insane man ? 


(Same objections as to int. 3.) 


Ans. 12. I would say that he was insane from a child up; that is 
my belief. 


(S’e’d) THOMAS ROBESON. 


Subscribed and sworn to before me this 16th day of February, 
A. D. 1880. 
[SEAL] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., Feb. 17, 1880. : 


1752. UNirep STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary publicin and for said county and State, 
do hereby certify that in pursuance of the stipulation, a copy of 
which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 16th day of February, 1880, Thomas Robeson, 
who was then by me duly sworn and examined and his examination 
reduced to writing by me, and, after being by me read over to said 
witness, was signed by said witness in the presence of the respective 

counsel for the complainant and defendant; that said exam- 
1753 ination took place in the presence of, and was conducted by, 

Brannan and Jaynes, solicitors for complainant, and George 
E. Hubbell and Martin, Murphy and Lynch, solicitors for the de- 
fendant. 

Witness my hand and seal notarial this 16th day of February, 
1880. 3 
[SEAL. ] (S’o’d) C. H. CLEMMER, 

Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1754 Deposition of Lipman Ochs. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwakps, Trustee, vs. GeorGe L. DAVENPORT ef al. 


Irn. 17, 1SSO—9 a. m. 


Examination proceeded. 
All parties present. 
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LIPMAN QOcns, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 


of defendant: 


Int. 1. Whatis your name, age, residence, and occupation ? 

Ans. 1. Lipman Ochs; age, sixty; residence, Davenport; have 
been here since May, 1856; occupation, capatalist. 

Int. 2. State how long you have been acquainted with 
1755 George A. Davenport, the defendant, and how intimately you 
have known him. 

Ans. 2. Ihave known him at least for 20 years. I went to the 

office of George L. Davenport to pay rent every three months 
1756 and would generally see George A. there. This commenced 

about 13 years ago. I kept a fruit store at that time on the 
south side of Second street in block 41. George A. used to come to 
my store frequently. I kept the fruit store about 9 years, until my 
brother Louis died. Sometimes I would see him two or three times 
a day and sometimes every second day and sometimes I would be 
down at the landing and see him fishing. I used to talk with him 
often. My brother died in April, 1869. My acquaintance with 
George A. continued until he went off to Tama county, Iowa, with 
his father. 

Int. 3. State whether or not during your acquaintance with him 
you ever knew him to be engaged in any kind of business; if so, 
state what it was. 

1757 (Objected to by plaintiff as incompetent, irrelevant, and im- 
material.) - 


A. 3. I never knew him to have any business. 
Int. 4. How did he spend his time, as far as you have observed ? 


(Same objection as to int. 3.) 


Ans. 4. Sometimes he would go a fishing and sometimes he would 
stand around the stores talking; that is all that I know. 

Int. 5. You state that you have had frequent conversations with 
him during your acquaintance; please state what was generally the 
character of his talk—whether such as would engage the attention 
of a reasonable person, or was it light, trifling, and inchoherent ? 


(Same objection as to int. 3.) 


Ans. 5. I never took him for a smart fellow ; he was flying around 
from this thing to that; in short, his sense was wrong from the be- 


ginning to the end. 
1758 Int. 6. State whether or not you ever heard him talk on the 
subject of business during all your acquaintance with him. 


(Same objection as to int. 3.) 


Ans. 6. No. 
Int. 7. You may now relate, as well as you can remember, the 


character and subjects of his conversation. 
(Same objection as to int. 3.) 
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Ans. 7. That is to- much; we all know that he is a fool and has 
been fur 20 years; as soon as I heard him commence to talk I got 
out of the way. | 

Int. 8. State what, if you know, was the character of his temper 
and disposition—whether mild or irritable. 


(Same objection as to int. 3.) 


Ans. 8. He was a little excitable—quick-tempered—so far as I 

know; sometimes, if he was in a good humor, he would take 

1759 a joke, but when he was not in a good humor he would not 
take a joke. 

Int. 9. State what, during your acquaintance with him, you have 

observed peculiar about his memory—whether it was good or bad. 


(Same objections as to int. 3.) 


Ans. 9. His memory was not good; I observed this many a time. | 

Int. 10. State whether or not you ever knew him to have any par- 
ticular friends or associates or companions or whether he generally 
went around alone. 


(Same objections as to int. 3.) 


Ans. 10. I didn’t know that he had particular friends; I never 
knew him to have any; I never took any particular notice of this. 

Int. 11. I understood you to say that you never knew him to be en- 
gaged in any kind of business. Did you ever transact any business 
with him ? 


(Same objection as to int. 3.) 


Ans. 11. No. 
1760 Int. 12. State whether or not you occupied any position 
in the First National Bank ; if so, state what it was, or in the 
savings bank connected therewith. 


(Same objections as to int. 3.) 


Ans. 12. I was a director in the savings bank for 6 or 8 years; I 
couldn’t tell exactly. I was a director first in the Davenport Sav- 
ings Institution and then a director in the savings bank. Both of 
tlhese banks were in the same office with the First National Bank. 
The Davenport Savings Bank, in point of time, succeeded the Daven- 
port Savings Institution. I was a director in both banks. [ left 
the Davenport Savings Bank as a stockholder and director about 

Int. 13. Who were the directors, if you know, of the Davenport 
Savings Bank at the time you occupied that position, and who 
were its officers ? 


1761 (Same objection as to int. 3.) 


Ans. 13. When I was last director Chas. Putnam was president; 
Francis Ochs was secretary; the directors were Judge Grant, J. D. 
Campbell, Ebenezer Sherman, Louis Haller, Peter Kerker, myself, 
and I can’t remember the other. 
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Int. 14. State whether or not at that time you then knew that 
the said George A. Davenport was of unsound mind and in the con- 
dition you have heretofore described him to be in in this you- depo- 
sition, and whether or not this condition of his mind was well 
understood and talked of at the meeting of the board of directors— 
among the officers and directors of the bank. 


(Same objections as to int. 3, and because it is leading.) 


Ans. 14. I knew then as now that said George A. was of unsound 
mind. We talked about it. George L. Davenport, as guardian of 
George A. Davenport, made an application to the bank 

1762 for 20,000 (twenty thousand) dollars. I don’t know who 
brought in the resolution to give him the money to build on 
property on Third street between Brady and Perry streets, but I 
opposed it. I opposed it, but [ had 3 lawyers in the directory against 


-me; butthey wanted to give George L. the money, and then they asked 


me what was the reason that I was against it; then I told them that 
my comnion sense told me that George L. Davenport, as guardian of 
George A., couldn’t give a good title. He wanted to put in as 
security the leases of the whole block, but I told them it wasn’t suffi- 
cient. I told them that I thought George A. owned the whole block 
and that George A. wasn’t in his rigkt mind. I understood that 
they said that George L. had a right to borrow money on the 
1763 block 59. Then a committee of three, on motion of Judge 
Grant, I think—I am not certain—was appointed to investi- 
gate the proposed loan and report at the next meeting. I served on 
the committee asone. I asked George E. Hubbel if I was right, and 
he told me that George A. wasn’t sane and couldn’t make a legal 
contract, and so I reported at the next meeting of the board. The 
application was withdrawn at the next meeting. Charles E. Putnam 
was at that time president of the board of directors and the bank. 
I ‘s 15. George A. Davenport was well known in our city, was he 
not ! 


(Same objection as to int. 3.) 


Ans. 15. Yes; he was well known. 
Int. 16. The property that he owned, block 59, has been, has it 
not, so far as land and location is concerned, about as valu- 
1764 able as any other block in the city ? 


(Same objection as to int. °.) 


Ans. 16. I believe it is one of our good blocks. 
Int. 17. Was it or was it not generally understood, so far as you 
know, that George A. owned said block himself? , 


(Same objection as to int. 3.) 


Ans. 17. I always so supposed; I know and heard himself say 
that it was his block. It was generally understood that it was his 
block. I never heard to the contrary. 

Int. 18. Was it or was it not generally understood and talked 
about in the city of Davenport that George I. Davenport was the 
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guardian of his son George A. and managed his property as 
guardian ? . 


(Same objection as to int. 3, and because it is leading.) 


Ans. 18. I never heard the contrary. When it was discussed we 
always said he was his guardian. It was so understood. 
1765 Int. 19. Did or did not the father, George L., seem to man- 
age all his son’s property? What were your observations in 
that regard? 


(Same objection as to int. 3.) 


Ans. 19. From what I know he always managed the boy’s busi- 
ness. I never knew to the contrary. 

Int. 20. State whether or not at any time during your acquaint- 
ance with said George A. Davenport he was of sane mind, basing 
your opinion on the facts and circumstances as narrated in this 
your deposition ? 


(Same objection as to int. 3.) 


Ans. 20. No; he never was. 
(S’g’d) © LIPMAN OCHS. 


(Was written in German. 


Subscribed and sworn to before me this 17th day of February, A. 
D. 1880. 
[SEAL. ] (S’o’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


1766 UwnitTep States OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy of 
which is annexed tothe deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 17th day of February, 1880, Lipman 
Ochs, who was then by me duly sworn and examined and his ex- 
amination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness in the presence of 
the respective counsel for the complainant and defendant; that 

said examination took place in the presence of and was con- 
1767 ducted by Brannan & Jaynes, solicitors for complainant, and 

George E. Hubbell and Martin, Murphy and Lynch, solicitors 
for the defendant. 

Witness my hand and seal notarial this 17th day of February, 


[SEAL] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 


emt fr teanggnann. itn einen tempat teat 


PP A I 1 


486 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


1768 Deposition of John Jordan. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


JOHN JORDAN, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on beha!f 
of defendant: 

Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. John Jordan; age, sixty-two; reside- 514 Bridge ave- 
nue, Davenport, Iowa; have resided in Davenport over 31 years ; 
occupation, tailor. 

Int. 2. Are you acquainted with George A. Davenport ; if so, how 
long have you known him? Do you you know the Davenport fam- 


‘ily? How intimate has been your acquaintance with George A. 


-and his father’s family ? 

1769 Ans. 2. I have been acquainted with George and the family 

about 30 years. The population of Davenport at the com- 
mencement of my acquaintance was about 1,000. At that time we 
knew every person in town, and our opportunities of knowing people 
were much better than subsequent to this time or after the town grew 
to bea city. He was about twelve years old when he came down 
to my store on Front street and I first got acquainted with him. 
The business was pretty much all done on Front street at that time. 
George's folks lived on Third street, corner of Brady. I probably 
would see him once or twice a week. 

Int. 3. Did this acquaintance continue uninterrupted until the 

present year, with the exception of such times as George A. 
1770 was absent from the city ? 
Ans. 3. Yes. 

Int. 4. During all the time of your acquaintance with him state 
whether or not he was ever engaged in any kind of business, to your 
knowledge. 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial, as per agreement.) 

Ans. 4. Not that I recollect of. If he had been I would have 
known it. 

Int. 5. State in what manner, if you know, he occupied his time 
after he attained his majority and before. 


(Same objection as to int. 4.) 


Ans. 5. I don’t know anything except walking around the streets 
and fishing occasionally. He came into my store on Front St. when 
he was a boy, and he was telling me about two or three hun- 

1771 dred rats he had killed behind Burrow’s mill. I asked him 
how he killed them. He said he killed some with a club and 
others he shot. He sat down and laughed about 15 minutes at the 
idea of killing rats; perhaps it was as long as15 minutes. I 
hav-n’t heard him talk about rats lately; I may have heard him 
talk about rats, but don’t remember; he never brought any rats 
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into my store. I have seen him fishing, but I don’t know whether 
he ever caught any or not. 


- Int. 6. State whether or not you had many and frequent conver- 
‘ sations with him during your acquaintance, and whether or not at 
such times he evinced the reason and thought of an ordinary 

t 1772 human being or whether his talk was rambling, trifling, and 


inchoherent. State generally the peculiar characteristics man- 
ifested by him in his conversations generally. 
(Same objections as to int. 4, and because it is leading.) 


++ Ans. 6. Yes, sir; I have; we always considered his conversation 
trifling; there might have been times when he talked sane enough, 
but it wasn’t very often; he would generally talk about gunning and 


fishing and a man that he was going to whip or had whipped, and 
when he gets on that subject he is wild. I don’t remember of ever 
having heard him express any sensible thought on business, but 
he may have done so. 
Int. 7. Did you or not, from your acquaintance and conversation 
with him, learn to look upon him as a foolish, simple-minded 
1773 boy or man ? | 


(Same objections as to int. 4, and because it 1s leading.) 


Zz 


| Ans. 7. Yes, sir; 1 always did that since I first knew him. 
< Int. 8. From your long acquaintance with him and your oppor- 
tunities of seeing him and hearing him talk, did you or not ever 
. regard him as capable of transacting any business, such as men or- 
dinarilly engage in? 
(Same objections as to int. 4, and because it is leading.) 


Ans. 8. I did not. 
Int. 9. State what, if anything, you know about his health. 


(Same objections as to int. 4.) 


Ans. 9. I don’t know much or anything about his health. I have 
always heard, for the last 15 or 20 years, that he was subject to fits ; 
I never saw him have one. 
1774 Int. 10. You stated that he spent much of his time in 
walking around ; state whether or not he ever evinced any 
apparent design or motive in this; whether he had any compan- 
ions accompanying him, or went generally alone; siate what his 
manner was In this respect. 


(Same objections as to int. 4.) 


Ans. 10. I think he was mostly alone; I hardly ever saw him in 
company ; I don’t recollect of seeing him with any companions ; 
he didn’t seem to have any business or purpose in mind; he just 
went around from place to place; he seemed to spend most of his 

time on the street and at the wharf. I have frequently seen 
him with his hunting suit on, but never heard of his going 
1775 a hunting. 
Int. 11. Is or is it not a fact known to you, from your long 
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acqaintance with and observations of his habits, that he had a great 
mania for hunting, and yet, as was well understood, never in fact 


hunted for anything unless rats or mice ? 


(Same objections as to int. 4, and because it is leading.) 


Ans. 11. That is correct, I guess; I have frequently seen him 
with hunting suits on; I know nothing about their purchase, but 
think he got them at Perry’s. 

Int. 12. State whether or not it was not generally known and 
understood that he was the owner of block 59, in the city of Daven- 
port, and whether or not you were a tenant on said block ; if so, 


state how long. 


(Same objections as to int. 4.) 


1776 Ans. 12. Yes; I always. knew that the block belonged to 
George A. I was a tenant there about 18 months; my place 
of business was formerly on the opposite side of Third St. from 
block 59. | 
Int. 13. State, if you know, who managed and controlled the 
property of said George A. during your acquaintance. 


(Same objections as to int. 4.) 


Ans. 13. I think it was his father. I went to see him about a 
piece of ground to build a shop on and he refer-ed me to his father. 
It was about two years ago. 

Int. 14. State what, if anything, you have observed in reference 
to the influence exerted by his father over the mind and conduct of 

the said George A., and whether or not you ever knew said 
1777 George A. to do anything of business, of a business character, 

by himself alone; state what was the character of the influ- 
ence of his father over his mind as you observed. 


(Same objections as to int. 4, and because it is in part leading.) 


Ans. 14. I don’t think he did any business by himself, with the 
exception of a few little rents he used to collect. I rented a shop 
from him ; the price was to be five dollars; the thing was all settled. 
A few days after he came running to me and _ hollering across the 
street that there was a man that would give ten dollars for it. I 

said: “George, I thought I had rented that from you fair 
1778S enough,” and he said that was true enough, but there was too 

much difference in the rent. I told him] supposed he would 
have to let the man have it if he would give that much for it. I 
met him 2 days after, down on Second street, and I said: “George, 
how about that shop now?” Says he: “ We will go up and see the 
man that offered (ten dollars) $10.” We went up and saw him and 
the man said: “George, I wouldn’t give you a dollar a month for it 
in the condition that it is in’ And then he said I could have it 
and he would give me a month’s rent to clean it out. I paid hima 
month’s rent then to bind the bargain. I didn’t know what to do 
with him. I paid him a day or two afterwards. This was about 
the first of May, 1877. 


1779 © Adjourned till 2 p. m. 
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2 P.M. 
Examination proceeded, all parties being present. 


Int. 15. You may state if this was the only real business trans- 
action you ever had with George. 


(Same objections as to int. 4, and because it is leading.) 


Ans. 15. It was the only one, I beleive. 

Int. 16. You may now state whether or not in his conversation 
concerning the rental of the building spoken of he evinced any 
business knowledge or capacity, or whether or not his conversa- 
tion was inchoherent and rambling, childlike and foolish, and state 
the opinion you then had as derived from his conversation, whether 
or not he was of sane mind. 


1780 (Same objection as to the last question.) 


Ans. 16. I don’t think he evinced very much business knowledge 
or capacity in this transaction. He didn’t impress me as having 
much sense. He appeared to me likea fool, and, regarding him in 
that light, I thought I could bind him down by paying five dollars. 
After papering the room and getting it scrubbed out he wanted to 
raise the renton me. For the purpose pacifying him I said, “ George, 
I will pay you a little more,” but that was the end of it, as the prop- 
erty passed into the hands of a receiver. My opinion of him at 
that time, based on that transaction, was that he was of unsound 
mind. 

Int. 17. Now, you may state what your — was of his 

1781 sanity during your acquaintance with him, basing it on what 

you had to do with him and saw of him, as related in your 
deposition. 


(Same objections as to int. 4.) 


Ans. 17. I always considered him of unsound mind from the first 
time Ll knew him. 


Cross-examination bv plaintiff: 


Int. 1. Upon what part of block 59 was the shop that you re- 
fer-ed to? 

Ans. 1. It was on the north part of the block fronting on Third 
St. S. Fo Smith was the receiver that went Into possession. George 
never came after the rent after Mr. Smith was appointed. 

Plaintiff reserves the right to recall the witness for further cross- 
examination, 

1782 (S’g’d) JOHN JORDAN. 


Subscribed and sworn to before me this 17th day of February, A. 


D. 1880. 
[SEAL. ] (S’o'd) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 
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1783. Unrrep STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation, a copy of which 
is annexed to the deposition of one Samuel Perry, I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of Iowa, on the 17th day of February, 1880, John Jordan, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 

for the complainant and defendant; that said examination 
1784 took place in the presence of and was conducted by Brannan 

and Jaynes, solicitors for complainant, and George E. Hub- 
bell and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 17th day of February, 


1880. 
[ SEAL. ] S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1785 Deposition of John Forrest. 
Circuit Court of the United States, District of Iowa. 


JONATHAN EpwARDs, Trustee, v3. GzorGE L. DAVENPoRr et al. 


JoHN Forrest, being first duly sworn, doth, in answer to the 


several interrogatories to him propounded, testify as follows on be- 


half of defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. John Forrest; age, seventy-two; residence, Davenport ; 
have resided here since 1837 ; occupation, capitalist. 

Int. 2. Are you acquainted with George A. Davenport? If so, 
how long have you known him and what has been the character of 
your acquaintance—whether intimate or otherwise ? 

Ans. 2. I have known him all his life. I lived here before 

1786 and at the time that he was born. George A.’s father I 
knew when he was a mere boy. I have seen him very fre- 
quently indeed, the same as any other citizen. There was only half 
a dozen families or so when I came here. I know he had a spell of 
sickness when quite young. Before he had that spell of sickness he 
was regarded by all of us as being as bright as boys of that age 
usually are. I lived near neighbors to George L. Davenport— 
within a block—during his childhood. While he was quite small 
he lived on the island with his grandfather, and after his grand- 
father’s death, July 4, 1845, he was brought back and lived with his 
arents. The two families thus lived near neighbors till 

1787 George L. Davenport removed to his present residence. His 
residence was on the corner of Third and Brady, and mine 
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on the corner of Fourth and Brady. We must have lived near 
neighbors as much as 20 years, and during this time I saw George 
A. very often. I often talked with him. 

Int. 3. You may now state what you observed peculiar in his 
mental condition, if anything, after he had the spell of sickness you 
mentioned ; state his condition of mind after that time, as you ob- 
served it. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


Ans. 3. I noticed that he didn’t seem so bright as usual, and ashe 

grew up he seemed to be imbecile in his mind to a very great 

1788 extent. He was trifling in his manner of conversatiun or 

communication with every one, old or young, whenever I 

happened to come in contact with him or observe- him. He had 

no disposition to attend to business or to engage in any. I never 
knew him to engage in any. 

Int. 4. You may now state what, if anything, you know about 
George A., after this spell of sickness mentioned, being sent by his 
parents to an institution near Dubuque, called St. Joseph’s Academy, 
and another institution, called Sinsinaway, near Galena, and being 
taken out of both institutions, soon after being placed therein, as 
unfitted to learn; state what you may know, as elicited by this 
question, as a part of the history of George A. 


1789 (Same objections as to int. 3.) 


Ans. 4. I don’t know, of my own knowledge, of his being sent 
there. He was absent to school somewhere, and, I think, it was at 
those schools. It was generally understood that he was returned as 
unfit to be educated. 

Int. 5. During your acquaintance with Geo. A. what business, if 
any, did he engage in after arriving at the age of manhood? 


(Same objections as to int. 3.) 


Ans. 5. I never knew him to engage in any business. 
Int. 6. How did he spend his time as you observed ? 


(Same objections as to int. 3.) 


Aus. 6. He seemed to be loitering about the streets from place to 
place when I saw him. 
Int. 7. What would he generally talk about? 


(Same objections as to int. 3.) 


1790 Ans. 7. That depended upon the particular freak of his mind 

at the time; sometimes he would have a little freak in his 
mind about dog fights or some man that he didn’t like ; he would get 
quite boisterous, but we paid no attention to him. He would talk 
about anything that would impress his mind at that time. I don’t 
believe that I ever saw him have rats in his pockets; I don’t re- 
member; I have heard so much. His conversation was generally 
of a fighting character. 
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Int. 8. Is it or not a fact that you have seen as much of George as 
wer: any other person outside of your own family during at 
east the first 25 years of his life? 


(Same objection as to int. 3.) 

1791 Ans. 8 Yes; I knew as much of him as I did of any of 
the boys on the streets, 

Int, & You may now state whether or not at any time, after he 
reached the vears of ordinary Judgement and discretion, vou ever 
heard him express an intelligent thought on matters of business; 
if so, state what it was about if you can recall the time, 


(Same objections as to int. 3) 

Ans. 9. No; I think I never did, unless he happened to blunder 
into it. | 

Int. 10. It is conceded that he owned quite a large and valuable 
estate in this city. You may now state what, if anything, vou knew 
of wey exercising business control/and management over it, and 
if he did not who did for him. 

(Same objections as to Int. 3.) 
1792 Ans. 10. TI never knew him to exercise any control over 

his property or to take any interest in it apparently. His 

father, George L. Davenport, managed it for him. 

Int. 11, If you know vou may state the character of George L.’s 
control over the mind and will of his son or his influence over him. 


(Same objections as to int, 3) 

Ans. 11. He seemed to depend upon him and to submit every- 
thing to his father in the way of business matters. My understand- 
ing is that he would be governed by whatever his father would 


direct. 
Int. 12. You may now state what your belief was as well as the 


belief of the people of this city, so far as you knew, as to George’s 
father being the legal guardian of his property. 


1793 (Same objections as to int. 3.) 


Ans. 12. I supposed him to be, and believe it was generally so un- 


derstood. 
Int. 13. You may state on what facts or circumstances you based 


that belief. 

(Same objections as to mt. 3.) 

Ans. 18. Because he was disqualified, from the condition of his 
own mind, to take care of his own affairs, and because his father 
had charge of his affairs, as I understood it. 

Int. 14. You may state whether or not George A,, in his way, was 
not quite a conspicuous character in Davenport, well known and 
often talked about. 


(Same objections as to Int, 3, and that the question is leading.) 


Ans. 14. He was. 
Int. 15. You may state what made him conspicuous. 
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(Same objections as to int. 3.) 


1794. = <Ans.15. He himself was the owner of a large property and his 

father was one of our wealthiest citizens, and he was noticed 
more on that account than boys ordinarily would be; and, being in- 
capacitated from attending to his own business, he was an object of 
sympathy on that account, 

Int. 16. How was he as to society—I mean would he mix with 
young ladies and gentlemen, go to parties, and Indulge in the 
pleasures of social intercourse such as usually characterize young 
men? 

(Same objections as to int. 3.) 

Ans. 16. I never knew him to, and believe he never did. It was 
my understanding that he was not expected to attend those social 

parties in consequence of his mental condition. 
1795 Int. 17. You may now state, from your long acquaintance 
with George, basing your opinion alone on his acts and con- 
versation, as related in this your deposition, whether or not, in your 
opinion, he at any time was of sane or sound mind. 

(Same objections as to int. 3.) 

Ans. 17. No; I never considered him of sound mind; I simply 
mean that he was disqualified and incapable of transacting busi- 


ness as Men ordinarilly do, 
* (S'g'd) JOHN FORREST. 


Subscribed and sworn to before me this 17th day of February, 
A. D, 1880, 
[SEAL] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., lowa. 


1796 JULY 23, 1S80—10 a. m. 
Examination proceeded. 
All parties present. 


>ross-examination : 


Int. 1. Do you know of George having been sent to Baltimore to 
school; if so, when did he go, and how long did he remain there ? 

Ans. 1. I don’t know of my own knowledge of his having been 
sent there. I learned after he had been absent awhile that he had 
been attending school there. I don’t recollect distinctly how long 
he was away or the date of his absence. 

Int. 2. You state that the first 20 years vou and Mr. George L. 
lived in the same neighborhood. Do you mean by that the first 20 
years after the birth of George ? 

Ans, 2. It was somewhere in the neighborhood of 20 years; 
1Z9T_—s it may have been more, it may have been less It was after 
the birth of George. 

Int. 3. Looking upon George’s mental condition as you say you 
did, did you in your meetings with George, after he had attained 
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his majority, in talking with him do more, as a general rule, than 
to ask about his own health or the health of the family, or make 
some remark about the weather ? 
Ans. 3. I never attempted to transact any business with him, and 
I never had much conversation with him one way or the other, 
personally, but I have talked with him and have heard him talk 
with others frequently on different subjects. 
Int. 4. Were you ever concerned in any matter of business 
1798 in which George A. was interested—I mean by that in which 
George A. himself had an interest ¢ 
Ans. 4. I never myself had any business with him or in which he 


was concerned. 


(S’e’d) JOHN FORREST. 


Subscribed and sworn to before me this 23rd day of July, A. D. 


1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till —. 


1799 UwniTEp STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 17th day of February, 1880, and on 
the 23rd day of July, 1880, John Forrest, who was then by me duly 
sworn and examined and his examination reduced to writing by 
me, and after being by me read over to said witness was signed by 

said witness in the presence of the respective counsel for the 
1800 complainant and defendant; that said examination took place 

in the presence of and was conducted by Brannan and 
Jaynes, solicitors for complainant, and George E. Hubbell and Mar- 
tin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 23rd day of July, 1880. 

[SEAL. ] (S’pz’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
1801 Deposition of Edward J. Rolff. 
Circuit Court of the United States, District of Iowa. 


JONATHAN EpwaArps, Trustee, vs. GEORGE L. DAVENPORT et al. 


EpwakpD J. Rotrr, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of defendant: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. 1. Edward J. Rolff; age, forty-eight; residence, Davenport ; 
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have lived in Davenport a little over 25 years; occupation, land 
agent. 

Int. 2. How long have you known George A. Davenport? 

Ans. 2. About 15 years. , 

Int. 3. What business, if any, have you known him to engage in? 


_  (Objected to by plaintiff as incompetent, irrelevant, and 
1802 immaterial.) 


Ans. 3. He never was in any kind of business that I know of ex- 
cept in the meerschaum pipe and fishing tackle business. 

Int. 4. State how frequently you have seen him during your 15 
years’ acquaintance and your opportunities for seeing him. 


(Same objections as to int. 3.) 


Ans. 4. I have seen him most every day. Some days J hav-n’t 
seen him; Sundays, and so on, that I didn’t seehim. My office for 
the last 10 or twelve years was across the street from his father’s 
office and from where he was mostly standing around. 

— 5. How would George spend his time, as far as you have ob- 
served ? 


(Same objections as to int. 3.) 


1803 Ans. 5. He was standing around there on the sidewalk a 
good deal and smoking most all the time. Sometimes he 
took his fishing tackle and went down to the river to fish. As soon 
as it was raining he would put on his raining boots and rubber coat 
and hat. He would walk around in the streets. I have never seen 
him carry an umbrella. He had an English leather gray hunting 
suit. I have never seen him go a hunting. 
Int. 6. You may state, as far as you have observed, his subjects of 
conversation and the character of his talk, whether inchoherent, wild 
and trifling, or otherwise. 


(Same objections as to int. 3.) 


Ans. 6. He talked most about catching rats and mice and 

1804 who hescared with mice and rats and such things, and laughed 

a good deal about it; about his fishing and meerschaum pipes. 

I don’t remem ber hearing him talk about business except once, when 

he said he wanted to leave this town and go to Rock Island, because 

they were cheating him out of his property. He wanted to go to his 

Uncle Bailey’s. Hisuncle told him tocome. This last conversation 
was about 2 years ago. 

Int. 7. What, if anything peculiar, did you notice in his laugh? 


(Same objections as to int. 3.) 
Ans. 7. It was a kind of idiotic langh. He would laugh very 
heartily when you couldn’t see anything to laugh at, and at his 


own talk. 
Int. 8. How was he as to talking about fighting ? 


(Same objections as to int. 3.) 
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1805 Ans. 8. He would say he could lick anybody. He liked to 
talk about fighting, about his revolver ; have never seen him 
have a fit. I have heard that he had fits. 
Int. 9. You may state if you ever transacted any business for 
George L. Davenport, the father of George A.; if so, state the kind 
of business and when. 


(Same objections as to int. 3.) 


Ans. 9. I did. I sold some notes for him. It was a little before 
Whisler broke up. I think 6or7 yearsago. I sold notes for George 
L. His name, Whisler’s name, and George A.’s name were always 
on them. I can’t remember how many notes I sold; probably from 
5 to 10. They varied from five hundred to fifteen hundred dollars. 

Int. 10. You may now state whether or not you ever saw 
1806 George A. signing his name to these notes or some of them ; 
and, if so, state anything peculiar in his conduct at or about 

the time of signing. State all the facts in reference thereto. 


(Same objections as to int. 3.) 


Ans. 10. I saw him sign more than one. I saw him sign two or 
three. In the old gentleman’s office [ saw him sign one, and I saw 
him sign another in Ryan’s store, perhaps in their wine cellar 
below. He had his own pen, a kind of gold penholder. He got it 
out of his vest pocket, and looked about it, and then began to put it 
in the ink and to sign his name as if he was doing big business. 

His father showed him where to sign. I know that several 
1807 times the old man couldn’t find him around, and called him 

in and said, “ George, you want to sign this.” The notes 
weren't read to him. The notes were in the handwriting of George 
L. George asked no questions, who the notes were for or what they 
were for, or anything about them. 

Int. 11. You may nowstate if he read the notes or asked anybody 
to read the notes before signing them. 


(Same objections as to int. 3.) 


Ans. 11. He looked at the notes. I couldn’t say if he read them. 
Sometimes he signed them very quick, so that I know he couldn’t 
read them. He never asked any questions what they were for. 

Int. 12. Basing your opinion on his conduct and actions at the 

time he signed these notes, did he, in your opinion, understand 
1808 what he was doing and the effect thereof at the time he signed 
these notes ? 


(Same objections as to int. 3.) 


Ans. 12. I think he may know what he was doing, but sure he 
didn’t know what the effect was, else he wouldn’t sign. I guess he 
knew he was signing a note, but he didn’t know the result of it, the 
effect of it, of signing the note. I can tell you why, because they 
sold the notes so that they had to pay from 20 to 40 per cent. for 
money, and they couldn’t stand it long. I think he knew that he 
was running in debt, but he didn’t know really how much. He may 
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have done it to accom-odate his father. From my acquaint- 

1809 ance with George I believe he would sign a deed for his block 
for a good meer-chaum pipe if it just suited him. 

Int..13. From your personal intercourse and observation of and 


. conversation with Geo. A.,as given by you in this deposition, in 


your opinion was he at any time during your acquaintance with him 
of sane mind? 


(Same objections as to int. 3.) 


Ans. 13. He was more or less crazy, I believe. 
(S’g’d) ED. J. ROLFF. 


Subscribed and sworn to before me this 17th day of February, A. 
D. 1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


Adjourned till 9 a. m., Feb. 19, 1880. 


1810 Cross-examination of Ep. J. RoiFr: 


Int. 1. When do you say you sold the notes refer-ed to in your 
examination-in-chelf ? 

Ans. 1. Some 6 or 7 years ago. 

Int. 2. Were these notes placed in your hands for the purpose of 
finding purchasers? 

Ans. 2. Yes, sir. 

Int. 3. Who placed them in your hands? . 

Ans. 3. Old Mr. George L. Davenport. 

Int. 4. Did you pay the money over to him that you received on 
them? 

Ans. 4. Yes, sir. 

Int. 5. For what length of time were ne notes to run, and for 
what length of time did they draw interest? 

Ans. 5. They run different lengths of time. I can’t remem- 

1811 ber exactly how long they run; I think from 2 months to 4, 

5, or 6 months. Some were for a short time. They drew 
interest from date. 

Int. 6. Did you sell any of these notes at a discount of 40 per 

cent.? 

Ans. 6. I couldn’t say exactly it was so much as that. I believe it 
was as much. For instance, he would give mea note for $1,000, say 
for 60 or 90 days, to sell, and I would sell it for $800, then the note 
drew interest at 10 per cent. I don’t believe there was any note for 
6 months. The notes were generally 60 or 90 day paper. 

Int. 7. Have you heard George talk anything about catching rats 
within the last 10 years? 

Ans. 7. Yes; I don’t think it is so long. I don’t remember ex- 

- actly how long it has been since I heard him talk about rats, 
1812 but I don’t think it is 10 years. 
Int. 8. Have you heard him talk anything about rats 
within the last 8 years? 
63—145 
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Ans. 8. I couldn’t say it for sure, but I don’t think it is over 5 
years since I heard him talk about rats and mice. 

Int. 9. Was not this talk about things that he had done with rats 
and mice years before—catching them and frightening people with 
them ? 

Ans. 9. He may have talked about scaring people some vears be- 
fore, but I believe he has talked to me, not 5 years ago, about catch- 


ing rats and mice up at the house where his family lived. 
(S’g’d) ED. J. ROLFF. 


Subscribed and sworn to before me this 25th day of June, A. D. 
1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


_Adjourned till 9 a. m., June 26, 1880. 


1813 UNITED STATEs OF AMERICA, 
State of Lowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 17th day of February, 1880, and on 
the 25th day of June, 1880, Edward J. Rolff, who was then by me 
duly sworn and examined and _ his examination reduced to writing 
by me, and after being by me read over to said witness was signed 

by said witness in the presence of the respective counsel for 

1814 the complainant and defendant; that said examination took 

| place in the presence of and was conducted by Brannan and 

Jaynes, solicitors for complainant,and George E. Hubbell and Martin, 
Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 25th day of June, 1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1815 Deposition of W. C. Warriner. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


Fes. 19, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


W. C. WARRINER, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. W. C. Warriner; age—was born in 1833; reside in Daven- 
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ort, and have resided here 20 years; occupation, merchant ; 
1816 soon been doing business for myself all that time, excepting 
one year. 

2. You may state if you are acquainted with George L. Daven- 
port and his family, and particularly George A. Davenport. 

2. Tam. I have known George A. all the time while he was in 
Davenport. I must have known him at least 15 years. I have 
seen him quite often—as often as I had business with him. I used 
to sell him buots. I would meet him occasionally on the street—I 
mean that I supplied the whole family with goods. 

3. Did you ever know George A. to be engaged in any business 
such as men usually transact? 

o. I never did. 

4. What subjects would he usually talk about? 


1817 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) 


4. At present I don’t remember; the only thing I can remember 
is about his fishing; I sold him boots to go fishing with. I have 
heard him speak about shooting people—about killing some person. 
- conversation was rather light; I never paid much attention to 
Mim. 

5. You may state as nearly as you can remember what he would 
_~ at the times he would purchase from you boots to wear while 
fishing. 


(Same objections as to int. 4.) 


5. It has been so long since I have sold him anything I[ don’t think 

it would be possible for me to remember anythng of import- 

1818 ance; it has been several years since I sold him anything. 
- He generally bought everything that would be adapted to his 


-wants—rubber boots for fishing and any other goods; leather shoes 


of all kinds. He used to ask me for boots and I would ask him what 
kind he wanted. He always wanted good boots—something that 
was good. His father used to come with bim often and select for 
him. I used to keep a family account. I have chargod to both, but 
generally to the old gentlemen. Up to within 10 years, about 1873 
or 1874, I kept a family account; since then they have paid cash. 
George A. has frequently paid me money. 

6. You say that he would generally ask for good goods. 
1819 You may state whether or not he seemed to have any judg- 

ment of his own as to the quality of goods. 


(Same objections as to int. 4.) 


6. I think not; he always used to ask me for good goods and he 
would tell me if such and such weren’t good he didn’t want them. 
He seemed to havea fancy for high-priced goods—the best there 
was, generally. His father, in selecting goods for him, would gen- 
erally let him make his own selections. His father would select such 
goods as suited him (the father). The goods selected would suit both. 
I made it a point to select such goods. 
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7. Who did you look to for payment when you sold goods to 
George A. on credit? 
1820 (Same objections as to int. 4.) 


7. To George L. Davenport. George L. Davenport told me to let 
George A. have goods and he would settle for them. 

8. ‘What, if anything, peculiar or unusual did you notice in the 
conduct or mind of George A. during the times that he was purchas- 
ing goods from you? State the facts. 


(Same objections as to int 4.) 


8. I always used to be impressed that he was silly and boyish ; 
much younger than his years. It is difficult for me to state what his 
language was, because I always have been accustomed to look upon 
him as rather simple and foolish. His language didn’t make the 

impression on me that the language of an ordinary person 
1821 would have made. For that reason I didn’t pay any atten- 
tion to him. 

9. You spoke awhile ago of George evincing the mind of a person 
much younger in years than he was. You may now. state whether 
or not,as you observed from his conversation and conduct, his mind 
improved any as he advanced in years. 


(Same objections as to int. 4.) 


9. I couldn’t see any material difference. 
10. State the. character of his conversation, as to choherency and 
intelligence, as you observed it. 


(Same objections as to int. 4.) 


10. His conversation was very boyish and silly. I couldn’t say 
whether it was connected or rambling, as I paid so little at- 
1822 tention to it. I always avoided conversation with him, be- 
cause I didn’t want to get into long talks. 
11. Why did you avoid conversations ? 


(Same objections as to int. 4.) 


11. I didn’t like to say anything that would irritate him. I didn’t 
like toirritatehim. I didn’t feel afraid of him, for the simple reason 
I was always careful not to annoy him. 

12. You stated that you did not want to irritate him. You may 
now state whether or not he was easily irritated. 


(Same objections as to int. 4.) 


12. I thought so. 
13. What, if anything, have you or —— your acquaintance 
with him peculiar about his memory ? 


(Same objections as to int 4.) 


1823 13. I never had occasion to test it. 
14. Who managed George’s property, transacted his busi- 
ness of importance, as you understood it ? 
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(Same objections as to int. 4.) 


14. T always supposed George L. Davenport; so far as my busi- 
ness transactions were concerned, I always looked to George L. My 
knowledge was limited. 

15. State what your belief was, gathered from observation and 
business, as to George L. acting as the guardian of the property of 
George A. 


(Same objections as to int. 4.) 


15. I believed that George L. Davenport was his guardian. 
16. You may now state what, if anything, was said to you 
1824 by George L.in the way of giving you instructions to sell 
goods to George A. which tended to impress you with the | 
belief stated. 


(Same objections as to int. 4.) 


16. I remember at one time, when George didn’t pay a sniall ac- 
count, George L. told me that he allowed George A. one hundred or 
two hundred dollars a month and he should pay those little bills 
himself, and he would see that he attended to it; that he was afraid 
the bovs over at the engine-house were getting his money away from 
him. At some time—I don’t know whether it was during this con- 
versation or not—he told me he would see the bills paid. I didn’t 

know whether I had any right to sell goods to George A. 

1825 without it any more than I would to sell goods to a little boy. 
17. You may state, from what you have seen of the said 

George and what you have hea-d him say during your conversations 
with him, what, in your opinion, based upon what you observed and 
heard, was his capacity to understand or transact ordinary business. 


(Same objections as to int. 4.) 


17. I never thought him capable. | 

18. Was he or not, in your opinion, based upon what you saw and 
heard, as related in this your deposition, at any time during your 
acquaintance with him of sane mind? 


(Same objections as to int. 4.) 


18. I never looked upon him so. 


1826 Cross-examination by plaintiff: 


1. Was he always acquainted with you after he first knew you, 
and did he know you when he came to your store ? 

1. He always seemed to know me. 

2. In purchasing goods did he inquire and understand the prices 
of articles? 

2. Yes. 

3. Did he understand what amount of money was necessary to pay 
for these articles ? 

3. I supposed he did ; when he did pay he paid the correct amount. 

4. Did he ever make change himself? | 
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4. I can’t remember, but I am positive he knew how; he .knew 
what 25 cents was and what 50 cents was; he understood how to 
makechange. I never had any dispute with him about change, and 
supposed he got the correct amount. 


1827 (Plaintiff reserves the right for further cross-examination.) 


Redirect examination : 

1. In making change did he always take without objection what 
you gave him, and in your small dealings with him did he seem to 
defer to your judgment rather than his own, and to test his judg- 
ment or knowledge of money did you ever give him the wrong 
amount of change ? 

(Same objections as to int. 4.) 

1. I don’t remember anything to the contrary but what he has 
always taken my advice in making his purchases, and in making 
change there was never any dispute that I remember, and I never 
gave him the wrong change to test his knowledge. 

2. When you say that he seemed to know a quarter from 
1828 a half dollar and understood change was not your belief 
founded almost entirely on the fact that he took what you 

gave him without question or dispute ? 


(Same objections as to int. 4.) 


2. No; I think not; I never even thought of it; nothing ever oc- 
casioned me to think of it before to-day. 


Recross-examination : 


1. Upon this subject of change did there, in all your course of 
dealing with George A. Davenport, anything ever occur which made 
you believe that he was any different in that respect from other men? 

1. No, sir. 

2. Did you see him frequently upon the streets ? 

2. Yes. 

3. How did he then appear? 
1829 3. At different times he appeared differently. 


(Plaintiff reserves the right to recall the witness for further cross- 


examination.) 
(S’g’d) W. C. WARRINER. 


Subscribed and sworn to before me this 19th day of February, A. 


D. 1880. 
[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 2 p. m. 
1830 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 


ee 
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of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 19th day of February, 1880, W. C. 
Warriner, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness in the presence of 
the respective counsel for the complainant and defendant; that said 
examination took place in the presence of and was conducted 
1831 by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors 

for the defendant. 
Witness my hand and seal notarial this 19th day of February, 


1880. 
[SmAL.] (S’g’d) ¢. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1832 Deposition of Israel Hall. 
Circuit Court of the United States, District of Iowa. 


JONATHAN EpWARrDs, Trustee, vs. GEORGE L. DAVENPORT ef al. 


2 P. M. 


Examination proceeded. 
All parties present. 


IsRAEL HALL, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf of 


defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Israel Hall; reside 1316 Third avenue, Davenport, Iowa ; 
have resided in Davenport since April, 1839; age, sixty-six ; occu- 
pation, retired capitalist, . 

I. 2. Are you acqueinted with George A. Davenport; if so, how 
long have you known him? State the character of your acquaint- 

ance, its intimacy. 
1833 A, 2. I have known him from a mere child ; I lived neigh- 
bor to him several years; my house was on the same block 
with that of his father. For several years I had a workshop manu- 
facturing furniture, across the alley from his father’s residence, on 
Brady St. I had a son two or 8 years older than Geo. A. work- 
ing in my shop. George A. would come in 3or 4 times a day some- 
times—that is, for a week at a time and then for a week or so he 
wouldn’t come in; when he did come in at those times he would 
frequently have a live rat in his pocket and tell how he caught 
it, and he would take the rat in his hand and say the rat wouldn’t 
bite him; he would show it to my son and some of my men 
1834 working forme. I never knew ofa rat-biting him ; he wasn’t 
afraid of them; he would take them in his hand, put them in 
his pocket, put a handkerchief over it and away he would go. 


= 
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There were only about 200 people here when I came to Davenport 
in April, 1839. George A. is the oldest son; he was born in the 
fall of 1840. 

I. 3. State, if you know, the condition of the health of George A. 
during his childhood and since, and what, if you know, about his 
having been afflicted with any desease and what its consequences 
were, as far as you have observed. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 


rial.) 
A. 3. He was a healthy child, as faras I know, until about 
1885 the age of 3,I should think; perhaps older; I remember 
the circumstance, but can’t fix the age. At that time he had 
asevere fit of sickness; I wouldn’t attempt to say what the doctors 
called it. At that time he was given up by the physicians to die. 
By having’a council of physicians they gave him some powerful 
medicine (as I have henil yr, Barrows say) which was enough to 
kill two well men. The child had a remarkable strong constitution 
and survived, After this my observation of the child, as he grew 
up—I never considered that the boy had a sound mind. 


(The answer to the foregoing int. objected to by plaintiff be- 
cause it is not responsive to the question, because it is here- 


1836 say.) 


I. 4. In answer to the last interrogatory you have stated that 
after said spell of sickness said George, in your opinion, had not a 
sound mind; you may now state your reasons for so thinking; what 
were the habits and conduct of said George A. which led you to so 


believe? 
(Same objections as to int. 3.) 


A. 4. The reasons that [ came to that conclusion were based on 
his se ppd or a mania for catching rats and carrying them in 
his pocket; and that was seemingly, for some time while we lived 
neighbors, the height of his ambition. This run along for 3 or 4 
years while we lived neighbors; it might be longer or shorter; he 

was no hand to lead off with other boys in play; no business 

1887 capacity; you can generally see the drift of a boy’s mind, 
while he is a boy, what he will be in the world. After he 

grew older I moved onto the other part of the block and Mr, Daven- 
ort moved into some other house, and I didn’t see so much of him, 
uring the time that [lived neighbors | never saw anything vicious 
or bad; we had no trouble; Tsaw nothing about him while we lived 
neighbors that evinced any business turn of mind such as we would 
see in ordinary boys; his conversation was not of an intelligent 
order; this rat business was about the height of his conversation ; 
his conversation was most always rambling, When I moved 

1838 away from next to his father’s house he was about 18 years 
old, and the time I have been speaking of was the time he 

was 14 to 18 years old ; during this time he may have been away to 
school a short time; we got up a pioneer’s association in 1857, and 
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during the last few years we would place him on some of the com- 
mittees where we wanted somebody to do some work; we would 
put him in a position where we could get him to doa good deal of 
work, but it wouldn’t do to let him do the work by himself; we had 
to have somebody to take the lead and superintend him. The reason 
why we put him on the committees was that he had means, and he 
would help the finances along; this was since 1870; I never 
1839 considered him capable of doing anything himself. He was 
mostly trotting around here and there by himself, but 
when we would meet him, out of respect to him and the family, 
we would speak to him and ask him some questions, and then 
he would start off on a hurry—he must go and see somebody 
else; he would pass away the day in that way; it was not pos- 
sible to have a connected conversation with him like with 
ordinary persons; I never knew him to be engaged in any 
business, except that his father sent him out to collect the 
rents on block 59—that is, there was lots leased to different parties, 
like Sam, Perry and others; I would meet George and say, 
1840 What is your hurry? and he would say, So-and-so owes me 
rent—his rent is due and I must collect it; I didn’t see him 
collect it, but I see him have the bills; I didn’t read the bills; he 
had paper in his hand ; it looked like bills. 
I. 5. Do you or not know, Mr. Hall, that George was allowed for 
spending money the rentals of some small stables and shops, while 
all other rents of a substantial character were collected by his 


father ? 
(Same objections as to int. 3.) 


5. I have no other knowledge on this subject than I have stated. 

6. What business of any kind have you known George A. to en- 
gage in during his entire life, if any ? 

(Same objections as to int. 3.) 


1841 6. Not any. 
7. What change, either for the better or for the worse, did 


you observe in the said George as he grew in years—in mental ca- 
pacity ? 

(Same objections as to int. 3.) 

7. Not any improvement. 

8. You may state from either your experience or observation 
whether or not you ever knew said George to sit down and engage 
in conversation on any subject such as men of ordinary intelligence 
talk about; if so, state the circumstance. 


(Same objections as to int. 3. 


S. I never knew him to sit down and talk intelligently on any 


business subject. 
9. What were his habits as to moving about or wandering 


1842 around and seemingly to be ina hurry, when at the same 


time he had no real object or purpose in view? 
v4—145 
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(Same objections as to int. 3, and because it is a leading question 
of the meanest kind.) 

9. He always seemed to be in a hurry, but no particular object in 
view. 

10. What if anything peculiar did you observe about his mem- 
ory different from the memory of mankind in general? State any 
circumstance illustrative that may have come under your observa- 
tion. 


(Same objections as to int. 3.) 


10. On one subject his memory was good. When we were in our 
Pioneers Settlers’ Association one man, Willard Barrows, con- 

1843 ceived the idea of having a monument with all the names of 
the deaths in the society that occurred during the year. The 

names were printed and put on this monument every year, and by 
some means that monument was given in his charge from year to 
year. He made a speciality to attend to that from year to year, and 
when we thought proper to dispense with that monument he ap- 
peared to feel hurt; that we had taken that part of his duties away, 
and he spoke to me 2 or 3 times relative to that; that he felt hurt. 
He seemed to be grieved that after he had attended faithfully to it 
for several years We had dispensed with it and relieved him of his 
duties. He thought we had slighted him, The spirit he evinced 


Was about the same if you employ a person to do a cer 


S44 tain thing for 2 or 3 years and then you cease to have that 

dones then a person feels that he had been slighted. He ex- 
pressed himself to me 2 or 8 tines that we had done wrong had 
slighted hin, 

VL. Please deseribe the character of the monument, what it was 
miade of and What move Googe bad to do than to Keep it ta lis 
WRIA, 

(Same ohjections as to dat o) 

LA, The dronament Was dade af Doards fae the basa Thad a 
dase and a spire pani Up raking about T Ret high, and was 
covered With mardle paper The names af those who had died dar 
lng the vear were printed and pasted on the monrment ab each ane 

nual meeting, tHe simply had to Keep it in his ream, He 
1845 considered himself from year to year as a commaiiitee on the 

monument, I think he didn't place the letters on it, He 
would simply be on hand looking on, That is the only business | 
ever knew him todo, This is the only thing that ever 1 knew the 
boy to do to keep his mind on from vear to year. 

12. Judging from what you saw of George and heard him say and 
your intercourse with him as detailed in this deposition, was he at 
uny time during your acquaintance with him, of sound mind or of 
mental capacity sufficient to understand and transact ordinary 
business ? 

(Same objections as to int. 3.) 


12. He was not. | 
(S’g'd) ISRAEL HALL. 
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1846 Subscribed and sworn to before me this 29th day of Feb- 
ruary, A. D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


1847 UwnitEep StaTEs OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer,a notary publicin and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 19th day of February, 1880, Israel Hall, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 
witness was signed by said witness in the presence of the respective 

counsel for the complainant and defendant; that said exam- 
1848 ination took place in the presence of and was conducted b 
i Brannan & Jaynes, solicitors for complainant, and George E. 
Mubbell and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 19th day of February, 
ISSO, 

[SKAL. ] (S'g'd) C,H. CLEMMER, 
Notary Pudlic in and for Scott Co., Lowa, 


(Eudorsed :) Filed Sept. 1, 1881. BE. R. Mason, clerk, 


Isdy Deposition of A. Co Palton, 
Civouit Qourt of the Cited States, District of Lowa, 
Jor aumar Raw aki, Treaster as Gromer Eo Davenpore ef ei. 


ASC. Penton, Delag fist daly alinmed, doth, ta answer to the 
SeToral Taterragatonios to Ada propownded, desu) as Allows en be 
halt af defendant: 


1. What is vour rate, age, pesidenes, and occupation > 
1 ACC. Patton: age, over sixtvedive: residence, Davenport, Lowa; 
have resided here since TS: occupation, Managing mY awn real 
estate; LT have held the &llowing offices: County comniissioner, fre- 
quently on the board of equalization, and State senator. 
2 If acquainted with George L. Davenport and family state how 
long and how intimately. 
1850 2 1 am well acquainted with the family; have visited 
them ; known George A. since a child, and somewhat intimate 
since he became a man. 
3. What business, if any, have you ever known George A. to en- 
gage in? 
(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


3. Nothing farther than to collect rents on buildings on Third 
and Perry streets; that is all my attention has been called to. 
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4. Were these rentals for the entire block, or only for stables and 
some sma!l buildings allowed by his father for spending money, as 
you knew it or understood it? 

(Same objections as to int. 3, and that it is a leading question.) 


4, I know nothing about the whole block or the spending 

1851 money. My attention was called that he collected from the 

small buildings and shops. I don’t know about the large 
buildings. 

5. You may now state whether or not at any time after George 
reached the age of manhood you transacted or attempted to trans- 
act any business with him or talked with him about any business 
or attempted to talk with him about business; if you did either, 
state the particular transaction and the result of the business or 
attempted busin»ss or conversation or attempted conversation. 


(Same objections as to int. 3.) 


5. I undertook to get Perry St. opened over the bluff after George 
was of age, | think. I called — him to be one of the subscribers 
towards the funds, as he owned considerable front on the 
1852 street. After some conversation I found it difficult to get him 
to understand the matter as to benefit or injurv. After con- 
siderable talk either George or I suggested we would have to see his 
father; I did so. I saw his father; I seen that George couldn't 
understand as to the benefits or disadvantages of what I have 
mentioned before. I had a further conversation about his subscrib- 
ing to the Third street horse railroad as a property holder; at an- 
other time more recent I found that he lacked a business capacity 
to understand. ‘The result of the conversation I now disremember, 
but it is my idea that George took two shares. I don’t recollect 
whether I went to his father about this or how it was done. 

1853 I know the first was closed out with his father. 

6. You may now state in these conversations what you ob- 
served peculiar in his want of business capacity, if anything; state 
the particulars. 

(Same objections as to int. 3.) 


6. There was something lacking that is tmpossible for me to point 
out, Teould keep his attention on the subject before us; he kuew 
What we were talking about, but he failed to get a business idea 
‘ . 
Orn P ae 
7. Please state as nearly as vou can the length af time these two 
conversations lasted and the tmpression then and there made on 
your mind as to George's capacity either to understand or transact 
UST NESS, 

(Same objections as to int, 3) 


7. Itis hard to fix a time, it is so far back, but T should 

S54 judge the talk on the “street opening * should not have occu- 
pied over 12 minutes and the other, I should judge—that is, 

on the subscription to the stock, a shorter length of time. As I said 
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before, he appeared to be lacking in business capacity ; that was the 
Impression made on my mind. I had an idea before that, from 
heresay, that he was lacking, but I couldn’t say in what shape; 
what I mean tosay is that his head, his mind, his brain was affected ; 
that it wasn’t sound. I couldn’t say what caused it. 
8. You may state whether or not,as an active business man resid- 
ing here in this city of Davenport having a great deal to do with 
real estate transactions and public improvements generally, it 
1855 was your opinion and belief that George L. Davenport was 
the guardian of the property of George A. and acting as 


such. | 

(Same objections as to int. 3.) 

8. That was my impression; at the same time I can give no par- 
ticular reason for that impression, unless it was that George L. fre- 
quently received the money and arranged leases, because in 2 
instances I have seen him on the business of arrangeing leases for 
others and had conversation with him. 

0% You may state your opinion of George’s capacity, based upon 
your interviews with him and general knowledge derived from ob- 
servation, to transact business at about the time he mortgaged his 

block to the plaintiff, Jonathan Edwards, trustee, in this case, 
1856 and what was the condition of his mind as to soundness or 
sanity at that time. 

(Same objections as to int. 3. 

A. It was my opinion that he didn’t possess a mind competent to 
go into an undertaking of the kind with prudence or understanding. 
As to soundness, I can only answer as before, that there was some- 


thing lacking to render or make him a sound business man. 
S'g’d) A. GC. FULTON, 


Subscribed and affirmed to before me this 19th day of February, 


A. D, 1880. 
[S®Ab. ] (S'y'd) C. H. CLEMMER, 


Notary Pudlie in and for Scott Co, Towa, 

Adjourned G11 9 a.m. Beb. 20, TSS0, | 
ren, 20, TSSO—9 ar mn, 

Adjourned G1E9 amy Bebruary 21, E880, at request of plaintil's 


wllorney, : 
Brn, 21, T8800) acm, 

Adjourned GEO acm, Pei. 28) 1880, owing to sickness of plain 
LiS attorney, : 


SAT Unrenp Shares oF AMBRICA, 
Nate of lowa, Scott County : 

1, CH, Clemmer, a notary public in and for said county and State 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
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State of Iowa, on the 19th day of February, 1880, A. C. Fulton, who 
was then by me duly sworn and examined, and his examination re- 
duced to writing by me and, after being by me read over to said 
witness, was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said ex- 
1858 amination took place in the presence of and was conducted 
by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 
Witness my hand and seal notarial this 19th day of February, 
1880. 
[SEAL. ] C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


1859 Deposition of Marsh Noe. 
ircuit Court of the United States, District of Towa. 
JONATHAN Epwarps, Trustee, os. Gro. L. DAVENPORT e€ al. 


FeBRUARY 238, TISSO—9 a.m, 

Adjourned till 2) po m., owing to absence of plaintil’s attorieys 

rn, 28, TS80—2 p.m, 
Adjourned GH Pacmag Bebo 24, E880) plainti’s attorneys being 

absent. 

Rea, SM. USS?) as na, 
Examination proceeded, 
ALL parties present. 


Mansn Nor, being tiest daly sworn, doth, in answer to the several 
lntervogatorios to hime propounded, testify as follows on behalf of 
defendant: 

11. What is vour name, age, residence, and occupation » 
1800 AJA, Marsh Noo; residence, Davenport; have resided in 
Davenport nearly 25 years; age, fiy-six; oceupation, brick- 
laver and builder. 

I. 2 You may state whether or not you are acquainted with 
George L. Davenport and his family, and particularly his son George 
A.; and, if so, how long have you known him and how intimate has 
been vour acquaintance with George A. 

A, 2. T have known George L. about ever since Tcame here. I got 
vequainted with him shortly after Toame here; as to his boy George 
A, about the same length of time. My intimacy with hin would 
be Hike with any young man. LT have met him on the streets and 

comers. [never had any business transactions with hin, 
SSL T used to see George good deal when be and T were nremders 
of the Nive King Mire Company, 

1S. You may vow state wher if you ean, the Pine Aig Was ot 
PAVigad avd Wheraahonss fhe angie hows and place of MWANESs WAS, 
Wd WAT OFFER, FRAY), YOR eld Ho sald Company, and dhe Gare 
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(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


A. 3. The company was organized in the fall of 1857. Their en- 
gine-house, the next spring, was located in Commercial alley, on 
George A. Davenport’s land. I was foreman of the company from 
its organization for the period of 8 or 10 years. Jt was a volunteer 

company without pay. 
1862 I. 4. How long was George A. a member of the company? 


(Same objections as to int. 3.) 


A. 4. Ten years or over. He didn’t join the company at its or- 
ganization. I can’t tell how soon after its organization he became a 
member. We would average some 60 members annually during the 
time I was foreman. , 

I. 5. How frequently would George A. attend the meetings of the 
company ? | 


(Same objections as to int. 3.) 


A. 5. I can’t say positively, but George was tolerably regular at 
our monthly meetings. 

I. 6. You may now state whether or vot George took any active 
part in the duties of fireman, as a member of your company, and 
state generally what, if anything, vou observed peculiar or unusual 
in his conduct, 


(Same objections as to int 8) 


WWE ALA Twill say that George was not what we would calla 
wood working fireman, George world sametines come toa 
tive and sometines he would not, Sometimes he would work and 
sometimes he would not If he had anything to say he would talk 
tlighty about the tire, and not take any Interest in the thre 
TT Lwish you would state, if you can remember, some of his 
tlighty expressions or talk, 


(Same objections as to int 3) 


A. 7. T have seen him on the streets, and I have seen him come 
into the engine-house with a rat with a string tied around its neck, 
Sometimes he would have it in his pocket or bosom, Just as 
S64 it happened. T recollect a few years age, | can’t say when, 
his father sent him to Baltimore to school, and when he came 
home he was talking with me about sprees he had with the firemen, 
getting Into difticulty, about his putting a whole company to tlight— 
whipping them, He was a member of our tire company after his 
return from Baltimore. Twill say this, that about the house gener. 
ally with the boys, as we term them, he was upheld in his oddities, 
They considered him vot very sound of mind, and T myself always 
humored him in his odd freaks; while at one Hime [T made an 
avawer to something he had said) he Aew into a passion and struck 
me and Ff knowing dim so well, took it al iy good pan, 
INS) 1S. You may now state what you abeerved, it WAVE, 
WARRRAT TA Rs Feed 
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(Same objection as to int. 3.) 


A. 8 I have generally took his temper to be a bad one—very quick, 
malicious. I have seen him with others get very mad on a little 
joking, little funning, or anything of that kind. 

I. 9. What attention, if any, did you observe him give to business 
such as men of his age usually engage in? 

(Same objections as to int. 3.) 

A. 9. Never seen him in any business, do any, or pay any attention 
to it. | 
I. 10. What absorbed his attention, as you observed it, as evinced 
by his conversation and actions? 


(Same objection as to int. 3.) 


A. 10. I should say his attention was paid to idleness more 
1866 than anything else. I have known him to engage in hunting 
rats and have them in his pockets. 
I. 11. What would he generally talk about? 
(Same objections as to int. 3.) 


A. 11. That would be a pretty hard question to answer; there 
would be so many foolish things. I have heard him talk about his 
exploits in fishing—having fits and falling in the water. I have 
heard him talk about his troubles ; that he would shoot this one and 
that one and soon. i paid no particular attention, so as to have 
them marked down in my mind. After he had been a member of 
our fire company 8 years he got it into his head that he had been a 
member 10 years, and wanted his diploma under the ordinances of 

the city. He would generally refer to me to know why 
1867 he couldn’t get.it. I would tell him he hadn’t served his 10 

years yet; when his 10 years was up he would get it. I 
would generally satisfy him by telling him he would have to wait 
as others did; that his time wasn’t up. He would come to me every 
2 weeks, whenever he would meet me on the streets, upon this sub- 
ject. TL: always humored him. 

I. 12. You stated in your previous answer that George, after some 
eight years membership, got it into his head that he was entitled to 
a diploma and come to you to have it granted. You may now state 
about how often he would come to you for the same thing and 

during what length of time these continuous applications were 
1868 made and what, if anything, you observed peculiar about his 
memory in this respect. : 


(Same objections as to int. 3.) 


A. 12. He would come to me about every two weeks; whenever 
he would meet me on the street he would mention the subject; it 
continued somewheres about a year in that way. I don’t know that 
I remember anything particular about his memory; whenever he 
met me he would go over the same thing. I never refer-ed back to 
it. I always had a particular reason for that. I wanted to get rid 
of him as quick as I could; it wasa little grating tome. Each time 
I gave him about the same explanation and each time, I think, he 
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seemed satisfied with the explanation. It continued on for 
1869 about a year, until I finally lost track of him. 
I. 18. State whether or not a diploma was ever granted to 
George; and, if so, whether or not after that he continued to act as 
fireman about the same as before. 


(Same objections as to int. 3.) 


A. 13. I understand it has been. As I have not had any active 
part there for 2 or 3 years, I can’t say as to his active part since. 

I. 14. You may state whether or not George possessed the quali- 
fications necessary for an ordinary fireman ; and, if not, state any 
reasons you may know why he was kept in the company as a 
member. 


(Same objections as to int. 3.) 


A. 14. He had no qualifications asa fireman. He was kept 
1870 «a member of the company from the very fact that the com- 
pany had the use of his grounds upon which the engine-house 

stood free of charge by permit of his father. 


I. 15. I wish you would now state wherein George lacked the 
qualifications of a fireman. 3 


(Same objections as to int. 3.) 


A. 15. I should say it was in his general character, for want of 
judgment. | 

I. 16. You may now state about how often your fire company 
met. 


(Same objections as to int. 3.) 


A. 16. Regular meetings were once a month; special meetings as 
occasion required; I couldn't say how often. 

I. 17. You may now state, if you please, what business was gen- 
erally transacted at your monthly meetings. 


(Same objections as to int. 3.) 


1871 A. 17. Our business was, annual meetings, election of offi- 

cers and so forth. Other monthly meetings was to receive 
reports of committees, do the regular business of the company, audit 
bills and order them paid, and so on; receive communications, and 


so forth. Our business matters were generally discussed and talked | 


about by members of the company. 
I. 18. What part, if any, did George take in the business matters 
of your company ? 


(Same objections as to int. 3.) 


A.18. I don’t recollect of his ever getting up in a meeting to ask 
or say anything, not to my recollection; I don’t know of his taking 
part in any business matters. 
1872 I. 19. You may state whether or not, either at your fire 
meetings or other places, you have ever heard George talk in 
an ordinarily intelligent way on matters of business. 
65—145 
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(Same objections as to int. 3.) 

A. 19. I never heard him talk on business at all. 

I. 20. You have stated that your engine-house occupied grounds 
belonging to George A. You may now state with whom the lease 
was made therefore, if any one. 


(Same objections as to int. 3.) 

A. 20. There never was any written lease made; only a verbal 
permit from George L. for the general protection of the property in 
the business part of the town. Norent was paid for the land. The 

company owned the building while they occupied it. 
1873 I. 21. During the time you occupied this building did you 
liave occasion to talk about business matters connected with 
the use of the ground? If so, with whom did you have such talk ? 


(Same objections as to int. 3.) 
A. 21. The talk was very little after the building was occupied, 
but if anything was said it was with George L. Davenport. We 


didn’t know any one else in it. 
I. 22. You may state,from your observation and business trans- 


actions with George L. in reference to the management of George A.’s 
property, what capacity you supposed George L. was acting in. 
(Same objections as to int. 3.) 


A. 22. I never had much talk with George L. about busi- 
1874 ness matters in reference to George A.’s property; my sup- 
position and understanding was that he was George A.’s 


guardian. | 
I. 23. What change, if any, for the better or worse did you observe 


in George during your acquaintance with him—that is, as he grew 
In years ? 
(Same objections as to int. 3.) 


A. 23. I never could discover any to amount to anything. 

I. 24. Was he, in your opinion, from what you observed, as re- 
lated in this your deposition, and basing your opinion thereon, pos- 
sessed of mind sufficient to understand or transaet any business? 

(Same objections as to int. 3.) 


A. 24. I shouldn’t want to have done any business with him and 
considered it binding on his part. 

1875 I. 25. Was he, in your opinion, at any time during your ac- 

quaintance with him, basing that opinion on what you have 

seen and heard him say, as related in this your deposition, of sound 


mind ? 
(Same objections as to int. 3.) 
A. 25. I never thought he was. 


Cross-examination by plaintiff: 


I.1. When your company was first organized how was your engine 
worked—by steam or by hand ? 
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1. By hand. 

2. How was it drawn to the fire? 

2. By man power. 

3. How long did it continue to be worked by man power? 

3. About 10 years. 

4. Then it was the duty of some of the firemen to work the engine 
at fires? 

4. Yes. 

5. Did George A. ever perform this duty ? 
1876 5. I have seen him do this sometimes; he was not very 
long-winded. 

6. He has helped to draw the engine, has he, to fires? 

6. Not often; I have seen him on the drag-rope drawing the 
engine. 

7. You say this company was organized in 1857 and the company 
took possession of their house in 1858. What was George’s age at 
this time? Was he not under age at that time? 

7. I suppose he was. 

8. After the company had obtained possession of the ground free 
of cost upon which the engine-house was erected what business 
transactions did the company have or could it have in relation to 

the ground on which the house was built? 
1877 8. They could have just this business; as long as it re- 
mained a volunteer company we could occupy the ground; it 
had no business transactions with the owner or any one in relation 
to the ground on which it stood. 

9. You say that George, after he had served some 8 years as a fire- 
man, took it into his head that he was entitled to a diploma; that 
he spoke to you about it when he would meet you for a period of 
about a year; that you told him he had not served 10 years and 
could not get a diploma until he had done 10 years’ service as a 
fireman. Did he not claim that he had done service as a fireman 

before he had been formally enrolled as such for a sufficient 
1878 length of time to make up the 10 years ? 
9. He never made any such claims to me. I never heard 
of any such claims. 

10. The only places that you met George were in the meetings of 
the fire company and as you would casually meet him on the 
streets ? : 

10. In the fire company and on the streets; I would occasionally - 
meet him in Perry’s clothing store and such places. 

11. You had no conversation with him, except as he would ad- 
dress you, as a rule? 


11. That is all. 
(S’g’d) MARSH NOE. 


Subscribed and sworn to before me this 24th day of February, 


A. D. 1880. : 
[SEAL] (S’¢’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
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1879 Unitrep States oF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer,a notary publicin and for said county and State, 
do hereby certify thatin pursuance of the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of Iowa, on the 23rd day of February, 1880, Marsh Noe, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 

was signed by said witness in the presence of the respective 
1880 counsel for the complainant and defendant; that said exam- 

ination took place in the presence of and was conducted by 
Brannan and Jaynes, solicitors for complainant, and George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the de- 
fendant. 

Witness my hand and seal notarial. 

[SEAL. ] '  (S’g"d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 


1881 Deposition of Charles C. Cock. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT et all. 


Adjourned till 2 p. m. 
2 P.M. 


Examination proceeded. 
All parties present. 


CHARLEs C. Cock, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant : 


I. 1. What is vour name, age, residence, and occupation ? 

A. 1. Charles C. Cock; age, forty-six; residence, Davenport; 

1882 have resided here nearly 17 years. My business most of the 

time has been in manufacturing; occupation at present, travel- 

ling agent for John S. Davis’ Sons, manufacture-s of threshing ma- 
chines. 

I. 2. You may now state if you are acquainted with one George 
A. Davenport; and, if so, how soon after your residence in Daven- 
port you became acquainted with him. 

A. 2. Lam acquainted with him, and became acquainted with 
him in the summer of 1863. 

3. You may state under what circumstances you formed his ac- 
quaintance, if you remember. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


ET RE ROO 


’ HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 517 


3. The first time that I remember seeing him he came to a 

1883 place on Front St., where I was then doing business. I didn’t 

know who he was. After spending a little time there he 

crossed the street to the Northern Line Packet office. I went over 

and asked Mr. Prettyman who he was. The peculiarities I noticed 
about the man led me to cross the street and inquire who he was. 

4, You may now state any peculiar conduct or conversation you 

then observed. 


(Same objections as to int. 3.) 


4. His conversation at that time was in reference to catching rats. 
He entered into quite a detailed account of his experience in catch- 
ing rats, the particulars of which I don’t remember now. 
1884 5. To your knowledge did he at that time know who you 
was? 
(Same objections as to int. 3.) 


5. My impression would be that he did not. I had never met him 
before, and I was a comparative stranger here. 

6. What, if anything, was said by you to call him out on the rat 
subject ? 

(Same objections as to int. 3.) 

6. Not anything. 

7. I wish you would now state as accurately as you can in words 
the manner in which he commenced this conversation, and if there 
was anything peculiar in his appearance that impressed you at the 
time state what it was. 


(Same objections as to int. 3.) 


1885 7. I don’t think I can state the manner in which he com- 
menced the conversation, it was so long since. I don’t know 
that there was anything peculiar in his personal appearance that im- 
pressed me so much as the manner of his conversation. After going 
on and telling his rat stories—there is one thing I remember in this 
connection—that is, he said that rats never bit him—and at inter- 
vals during his conversation he would break out into what I would 
call a sort of semi-idiotic laugh. That was one thing that struck 
me more forcibly than anything else. I was impressed with the 
idea or belief that there was something wrong with his intellect— 
that it was of a low order. 3 
8. When he approached you at the time of this conver- 
1886 sation what, if anything, was said in the way of a salutation 
or greeting such as usually occurs between the meeting of 
strangers? Describe the meeting. 


(Same objections as to int. 3.) 


8. I think nothing was said. I was sitting inside of my store door 
one warm afternoon. He came just in the threshold—just on the 
siil—and stopped. He had a pipe in his mouth. My impression is 
that I commenced the conversation, supposing him to be a customer 
looking for such goods as I had for sale. I then, 1 think, set him a 
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chair, and very soon the dissertation on rats commenced. I may 
have asked him whether he wanted anything, but I can’t tell 
1887 now. Nothing was said to give rise to the subject of rats 
that I remember of. Whether he may have seen a rat in the 
back part of the store I can’t say. There were rats there. 
9. What was the character of his conversation at that time, even 
on the subject of rats, as to coherency ? 


(Same objections as to int. 3.) 


9. His conversation was of an incoherent manner, and more after 
the style of a silly boy than anything else I can compare it to. 

10. How long did he remain talking, as nearly as.you can now 
remem ber ? 


(Same objections as to int. 3.) 


10. From 20 minutes toa half hour. As far as my recollection 
- goes there was no other topic introduced. 
1888 11. I wish you would state whether or not the talking was 
all on his part, and what part, if any, you took more than a 
listener. 


(Same objections as to int. 3.) 


11. The conversation was largely on his part. I had little to say. 
That is my recollection of it. 

12. On leaving you what, if anything, did he say in the way of 
bidding you good-day, or what, if anything, did you notice peculiar 
in his manner or conduct at that time ? 


(Same objections as to int. 3.) 


12. My impression is that when he left me he said nothing. He 
didn’t even bid me good-day. He got up from his chair and walked 
across the street to the North Line Packet office. 

13. Did you meet him at other times subsequent to this 
1889 your first introduction ? 


(Same objections as to int. 3.) 


13. Yes. 

14. You may now state if these subsequent meetings were such as 
to give rise to any peculiar observations; and, if so, state what they 
were and the character of the meetings. 


(Same objections as to int. 3.) 


14. I met him on several occasions in Mr. Perry’s store, on Brady 
St. On one occasion when I met him there he went over his rat 
story again. The story was about the same, and the impressions 
left were about the same as the first time. 

15. You may now state whether or not, after your first meeting 

George and immediately thereafter learning who he was, you 
1890 knew him by sight thereafter as well as any other citizen of 
Davenport. 


(Same objections as to int. 3.) 


aad _ 


ae ee RC re TE ee an Bik i Seen en Riis KOR BAe SANS Oe d 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 519 


15. I did. 

16. You may now state how frequently you would pass him, as 
near as you can calculate, while walking on the streets of Daven- 
port, and whether or not he would ever recognize or speak to you 
when meeting or passing you. : 


(Same objections as to int. 3.) 


16. From a dozen to 20 times a year. I don’t know that he ever 
did speak to me while passing me on the street, and I am not certain 
that he did not. 

17. You have stated that in your first conversation with him the 

topic was exclusively rats. You may now state whether at 
1891 any other conversation vou ever had with him or heard him 

have was any subject of a business nature talked about; if 
so, state what it was. 


(Same objections as to int. 3.) 


17. I have no recollection of ever having any conversation with 
him on a business subject, nor do I remember of ever hearing him 
carry on such a conversation with any other. 

18. From your acquaintance as a business man in this city who, 
as you understood it, had charge of George A.’s property ? 


(Same objections as to int. 3.) 


18. I always understood his father had. 
19. If, as you understood it, his father was acting in any 
1892 particular capacity for him state what that capacity was; I 
mean as you understood. 


(Same objections as to int. 3.) 


19. I understood as his agent. 
20. Was or not George A. quite a prominent character in his way 
during all your residence in this city ? 


(Same objections as to int. 3.) 


20. I think he was. 

21. I wish you would now state any reasons for your last answer, 
giving some of George’s peculiar characteristics that would be likely 
to attract attention, as well as any position he may have held pecu- 
niarilly which was calculated to attract attention or be talked about. 


(Same objections as to int. 3.) 


1893 21. In addition to his propensity for discussing the rat 
question another one was meerschaum pipes., I have also 
heard him discant on the question of pistols,as he had one to show ; 
also on fishing. He would be talked about because of his peculiari- 
ties of conversation, the topics he was in the habit of speaking of, 
and he was understood to be a young man that had valuable prop- 
erty in this city. . 
22. Is or is it not true that the Davenport family, by reason of 
name and former position of wealth which probably existed at the 
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time you first came to Davenport, was as prominent.as any other 
family in the city ? 


(Same objections as to int. 3.) 


22. I think it was. 
1894 23. Is or is it not also true that George’s mental condition 
gave rise to frequent conversations concerning him ? 


(Same objections as to int. 3.) 


23. It is true. 
24. Now you may state, if you please, what would be said generally 
in these conversations that you have spoken of concerning George. 


(Same objections as to int. 3.) 


24. It was generally stated that George’s intellect was of a low 
order; that it had been impaired in some manner. 
25. You may now state, in your opinion, basing it upon your con- 
versation with said George and what you observed of him as de- 
tailed in this your deposition, whether or not he at any time 
1895 during your acquaintance with him had mental capacity 
sufficient to either understand or transact business. 


(Same objections as to int. 3.) 


25. I would say that he was not capable of transacting any busi- 
ness, except it would be of an unimportant or trivial character. 
That would be my judgment. 

26. In your opinion, basing the same on the conversation you had 
with him at the time you first saw him, was he or not at that time 
of sound mind? 


(Same objections as to int. 3.) 


26. My opinion was that he was not of sound mind. 
27. Basing your opinion on what you heard him say in the con- 
versations at Mr. Perry’s store, was he then of sound mind ? 


1896 (Same objections as to int. 3.) 
27. My opinion was and is that he was not. 


Cross-examination : 


1. You say it was in thesummer of 1863 that you first saw George 
A. Davenport and talked with him ? 
. It was. 
What was the location of your store or business house ? 
I was on Front St., the second door from Perry. 
Who owned the building that your store was in ? 
. I think John Dalzell. 
. You met George A. after that first interview ? 
. I met him at times. 
5. Do you know whether at that time, and up to 1870, George was 
in the habit of drinking a great deal ? 
5. Ido not. [never saw him drink, and never understood that 
George was an habitual drinker. 
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1897 6. Then you are not able to say at the time that he first 
called at your store whether he had been drinking and was 
under the influence of liquor or not? 

6. I discovered nothing that would indicate that he had been 
drinking or that he was under the influence of liquor. 

7. You say that the first time you met him the principal topic of 
conversation was in relation to catching rats ? 

7. Yes. 

8. This interview lasted some 20 or 30 minutes, according to your 
recollection. Do I understand you to say that the entire subject of 
conversation during that entire period of time was upon the single 
subject of rats? . 

8. That is the only topic I now remember of. He may have 

talked upon other matters and I may have forgotten them. 
1898 He spoke about his skill in catching rats and that rats 
wouldn’t bite him. 

9. In your testimony-in-chief you designated this as a dissertation 
on rats; did he speak of the habits and peculiarities of rats or did 
he speak of his success in catching rats and recount his experience 
in catching rats? 

9. It was more recounting his experience in catching rats. 

10. You had no difficulty at all in understanding his conversa- 
tion—in understanding what he was talking about; he made him- 
self sufficiently clear, did he not? 

10. He did. 

11. What do you mean when you say he was of unsound mind, 

and what opportunities had you for forming a judgment or 
1899 opinion on that question ? 

11. The subject that he discussed and his manner, together 
with the laughing that he indulged in, led me to think that he was 
of unsound mind; I mean by unsound mind a man not in full 
possession of his mental faculties. 

12. You were saying that, in your opinion, he was incompetent to 
transact business, except of an unimportant or trivial character. 
Please explain what you mean by this. 

12. I mean that I think he was not competent to enter into nego- 
tiations involving or rather requiring good judgment, foresight, 
such as I consider requisite to successfully engage in important busi- 
ness transactions or negotiations. 


1900 Redirect examination: 


1. You stated in answer to one cross-question that you could un- 
derstand his conversation on the subject of rats. You may now state 
whether in point of intelligence it compared or would have com- 
pared with conversation of an ordinarilly intelligent person on the 
same subject, and, if not, point out where it differed. 

1. I don’t know whether I was understood in my cross-examina- 
tion when I answered that [ could understand his conversation. I 
could understand his conversation, but whether I understood his 
meaning that I don’t know. I think he discussed the rat question 
very we he dog as my knowledge goes. I don’t think he discussed 
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it as an intelligent person would, because of his inchoherence, pecu- 
liarity of manner, and laughing. His laughing was one of 

1901 his peculiarities—not so much his laughing as the manner of 
laughing. 


Recross-examination: 


1. You say his incoherence. Explain yourself. 

1. His manner of talking in a loud tone of voice and laughing in 
connection with it. I don’t know whether incoherence was the 
proper word to use, but it comes as near conveying my meanirg as 


any I can now think of. 
(S’o’d) C. C. COCK. 


Subscribed and sworn to before me this 24th day of February, A. 


D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 


-1902 UNITED STATES OF AMERICA, : 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 24th day of February, 1880, Charles 
C. Cook, who was then by me duly sworn and, examined, and his 
examination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness 1n the presence of 
the respective counsel for the complainant and defendant. 

That said examination took place in the presence of and 

1903 was conducted by Brannan and Jaynes, solicitors for com- 

plainant, and George E. Hubbell and Martin, Murphy and 
Lynch, solicitors for the defendant. 


Witness my hand and seal notarial. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Jowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1904 Deposition of Henry Fearing. 


Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. Gro. L. DAVENPORT et al. 


Hewry FEARING, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of defendant: 

1. What is your name, age, residence, and occupation ? 

1. Henry Fearing ; age, fifty-six ; residence, Davenport; have re- 
sided here nearly 35 years ; occupation, painter. 
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2. Do you know George A. Davenport; if so, how long have you 
known him and how intimately ? 
1905 2. I have known George A. Davenport ever since I have 
been here. I have met him frequently, off and on, ever since 
I have been in Davenport, and have had frequent conversations 
with him. | 
3. Do you remember, at or about the time he was7 or 8 years old, 
of his having had a severe fit of sickness? If so, state what you know 
— it, and what, if any, was the result as to George’s health and 
mind. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


3. At this time I have no recollection of his sickness, of my own 
knowledge. 
4. State what opportunities you have had of knowing of his habits 
aud peculiarities, if any, during the whole time of your acquaint- 
ance, and what you have observed as to his habits and con- 
1906 duct during that time. State fully. 


(Same objections as to int. 3.) 


4. As far as my personal knowledge, there was several incidents 
that came under my observation. On one occasion I met him on 
Brady St., about 12 years ago, with about a dozen dead rats on a 
string tied around his neck. I had no conversation with him. He 
told the crowd about his exploits in catching them ; how he under- 
took to corner them; how he caught them. One incident occurred, 
I don’t know when or where it was. He was telling some yarn, and 

when he got through I said, “ George, that looks rather thin.” 
1907 He eel on me savagely and said, “ God dam- you, I will 

kill you if you dispute my word.” Another incident—I hap- 
pened to be on the wharf-boat and he was fishing. I was waiting 
then for the ferry-boat. Just before the ferry-boat landed he made 
the remark, “ What business has she to land here while I am fish- 
ing, to scare away all the fish.” He seemed to be very much out of 
humor. I saw him frequently and heard him talk. 

5. State what was generally the character of his talk. 


(Same objections as to int. 3.) 


A. Generally it was rather crazy, I should judge; it seemed to be 
disconnected. : 
6. State whether you ever heard him talk or try to talk about 


business. 
(Same objections as to int. 3.) 


1908 6. I have no recollection of ever hearing him. 
7. State whether or not you ever tried to talk with him as 
with other citizens, and, if not, why not. 


(Same objections as to int. 3.) 
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7. No; I never have, because he never seemed to incline to talk 


about business. 
8. Youstate that you have frequently heard him talk with others ; 


state upon what subjects such conversation would usually be. 
(Same objections as to int. 3.) 


8. It would be on some great exploits of his own; this would be 

the general tenor of his conversation. I have heard him talk about 

fishing, whipping policemen, and catching rats with his teeth. 

1909 9. Did you ever hear him talk upon any subject in the 
manner of an ordinarily intelligent person ? 


(Same objections as to int. 3.) 


9. I do not remember now that I ever did. 
10. State whether or not you ever knew him to be engaged in any 
kind of business. 


(Same objections as to int. 3.) 


10. No, sir. 
11. State what were his habits—how did he put his time, as it 


came under your observation ? 
(Same objections as to int. 3.) 


11. He seemed to have no particular associates; he seemed to 
wander around by himself from place to place. 

12. What was his temper, as you observed it? 

(Same objections as to int. 3.) 


1910 12. I should judge very passionate. 
13. Would he bear opposition or take a joke? 


(Same objections as to int. 3.) 


13. No, sir; he would not. 
14. How would he act on such occasions, if you know ? 


(Same objections as to int. 3.) 


14. He would use profane language; he would be violent—fly 


into a passion. 

15. At the time that he threatened to kill you for calling in ques- 
tion the truthfulness of his story—state the manner in which you 
said what you did that aroused his anger. 


(Same objections as to int. 3.) 


15. I said it jokingly; it was in a mild manner; I had no occa- 
sion to say it in any other way. 
1911 16. Now you may state his manner of threatening you. 


(Same objections as to int. 3.) 


16. He jumped up and tried to hunt for something to take hold 
of ; he seemed to be in great passion. I remained; I wasn’t any- 
ways alarmed. I think he remained probably a few minutes. He 


gees 


. ee eee ee bn siren oe Nd _ pith Se a wai 
‘ eis : Soe seas She Spal ae fi ak a Th cea He Nagle sak ht Ss RE Bs og ae ~— 
ory Re gr : ‘] - Ne ie are > 7 r 
‘ 


HENRY R. BOND, TRUSTEE, VS. SAKAH G. DAVENPORT. 525 


went on making his threats; said he would cut my heart out for 
doubting his word—that he never had had his Word doubted before. 

17. You may now state whether or not you stood silently by until 
his passions subsided, or then engaged in words with him. 


(Same objections as to int. 3.) 
17. Yes, sir; I kept still; I had no words with him. 
1912 18. You may now state what your reasons were for keep- 
ing still. 
(Same objections as to int. 3.) 


18. Because I didn’t want to enrage him more than. he was, 
knowing the disposition of the man. 

19. Is or is it not true that you had learned to look upon him in 
the light of a simple-minded boy, not responsible for his actions or 
threats ? 


(Same objections as to int. 3.) 


19. Yes, sir; it is true. 

20. You state that you have known George nearly 35 years. I 
will now ask you whether or not, from your observation, it was not 
a very common thing for George to threaten the lives of the people 
who may have come in contact with him. 


(Same objections as to int. 3.) 


1913 20. Yes; if they should happen to cross him. 

21. You may now answer whether or not, from your obser- 
vation and knowledge, these threats were passed aside as coming from 
an irresponsible source ? 


(Same objections as to int. 3.) 


21. Yes, sir; They were. | 

22. With all George’s thearts of violence, was he or not, to your 
knowledge, ever arrested and — therefor, as has been the 
case with men of ordinary intelligence ? 


(Same objections as to int. 3.) 


22. Not that I remember. 
23. From your knowledge and acquaintance with George, as 
given herein, was he, in your opinion, at any time during your 
1914 acquaintance with him of sound or responsible mind? | 


(Same objections as to int. 3.) 
23. I think not. 


Cross-examination: 


. How old were you when you came to Davenport ? 
. About 23. 

. How old was George A. Davenport at that time ? 
. I don’t remember; I couldn’t say. 

. Was he near your age, or younger? 

. I couldn’t tell. I should judge he was younger ? 
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4. When do you remember first seeing George? 

4. I couldn’t tell that. 

5. In your examination-in-chief the question is put to you 

whether or not you ever tried to talk with him as with other 
1915 citizens, and you say you did not. If you did not talk with 

him as with other citizens, as a rule, did you talk to him at 
all; and, if so upon what topics? 

5. I couldn’t tell now what topics I talked on; the things pass out 
of my mind. 

6. In what respect did your conversation with him differ from the 
conversation that you had with others? 

6. I can’t account for it in any other way than knowing the dis- 
position of the man. 

7. I am notasking for a reason; I am asking you to point out and 
state in what particulars your conversations with him differed from 
your conversations with other men. 

7. I suppose if my conversation had been with intelligent men it 
would have been different than with him. 

8. Then it seems that you can neither remember the topics 

1916 which formed the subjects of your conversations with him or 

the particulars in which such conversations differed from 
conversations with other men? 


(Objected to by defendants because it assumes that witness cannot 
remember when the witness has not so stated.) 


8. I can only state what I have stated in my direct examination, 
I remember those vividly. 

9. How often did you meet and talk with George A. in the course 
of the year? 

9% I shouid judge not very often. 

10, Wien George threatened you for doubting his word you say 
that you remained and were not alarmed; was it because you did 

not think he would carry his threat into execution or because, 
1917 if he attempted it, you thought yourself able to repel it? 
10. I wasn’t afraid of his carrying it into execution, for I 
never heard of him hurting anybody, to my knowledge. 

11. You say it was a common thing for him to threaten the lives 
of people who crossed him or came in contact with him. Did you 
ever hear him make these threats; and, if you did, how often ? 

11. No; I never have heard him make any threats to people, ex- 
cept from what I heard others say. The only threat I ever heard 
him make was the one he made to me. 

12. Do you know whether he was ever arrested and punished for 
threats or acts of violence committed on others ? 

12. No, sir; I do not. . 
1918 13. Then if you do not know of your own knowledge that 
he ever threatened others you can’t take it upon yourself to 
give a reason why he was not arrested for making these threats, can 
you? 
~ 18. I don’t know as I can, without it was that he wasn’t responsi- 
ble; that is the only reason I can give. | 


527 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


14. That is an inference of your own, is it not? 

14. Partially of my own and of the community at large. 

15. When you saw him with these rats around his neck I believe 
you stated that he told how he had caught the rats; did you make 
such a statement? 

15. I believe I said he had captured them; I think that was my 

language; I won’t be certain. 
1919 16. If he said he captured them, did he say how he cap- 
tured them? | 3 

16. My recollection is that he said he cornered them—caught 
them in the corner. 

17. Now, Mr. Fearing, on such subjects as George talked about in 
your presence or to you you never had any difficulty in understand- 
ing what he said ? 

17. Oh, no. | 

18. His talk, such as it was, was clear enough, was it not? 

18. Oh, yes; clear enough, but very ridiculous. 

19. Mr. Martin asks you whether during your acquaintance with 
George he was, in your opinion, of sound or responsible mind, and 
you say you think not. Now, what do you understand by sound 
mind, and what do you understand by responsible mind ? 

19. A sound mind is if a person will not exaggerate 
1920 <A person of a sound mind is, I consider, a person of a re- 
sponsible mind. A person of a sound mind is one that you 


can depend upon and on what they say as being truth. 
(S’g’d) HENRY FEARING. 


Subscribed and sworn to before me this 24th day of February, 
A. D, 1880. | 
[SKA ] (S’g’d) C. H. CLEMMER, 
Petey Public in and for Scottt Co, Lowa, 


Adjourned till 9 a. m,, Feb. 25, 1880. 


1921 Unirep States oF AMERICA, 
State of Lowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of tlre stipulation, a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 24th day of February, 1880, Henry Fearing, 
who was then by me duly sworn and examined and his examina- 
tion reduced to writing by me, and after being by me read over to 
said witness was aout by said witness, in the presence of the respect- 
tive counsel for the complainant and defendant. 


1922 That said examination took place in the presence of and 

and was conducted by Brannan and Jaynes, solicitors for 
complainant, and George E. Hubbell and Martin, Murphy and 
Lynch, solicitors for the defendant. 
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Witness my hand and seal notarial. ? 
[SEAL. ] (S’g’d) C. H. CLEMMER 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed, Sept 1, 1881. EB. R. Mason, clerk. 


1928 Deposition of Henry IT. Matlock. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Gro. L. DAVENPORT e¢ al. 


Fes. 25, 1880, 9 a. m. 
Examination proceeded. 
All parties present. 


Henry H. Mattock, being first duly sworn, doth, in answer to 
the several interrogatories to him propounded, testify as follows on 
behalf of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
1. Henry H. Matlock; age, thirty-eight; residence, Davenport ; 
have resided here 13 years; occupation, telegraph operator. 
2. Have you known George A. Davenport during that time; if 
so, how intimately ? 
1924 2. Yes, sir, I have; very intimately; because he has been 
in my: office as much as once a week while he was in town and 
during the 13 years of my acquaintance. : 
3. State whether or not during that time you ever knew him to 
be engaged in any kind of business. 


gua to by plaintiff as incompetent, irrelevant, and imma- 
terial. 


3. I never have, more than he would frequently tell me he had 
some rents to collect. 

4, Did you know anything about his collecting rents only from 
what he said? If so, state what you know about it. 


(Same objections as to ini. 3.) 


4, No; I never knew of his collecting rents. Frequently, after 

going out to collect rents, he would complain to me that he 

1925 couldn’t getany money; this was on occasions when I dunned 
him for little sums of money he owed me for telegraphing. 

5. State whether or not during your acquaintance with him you 

had frequent conversations with him; if so, state the character of 

.said conversations and whether or not his talks would be such as 

would be used by an ordinarilly intelligent person or rambling and 

inchoherent, and give facts illustrating your meaning. 


(Same objections as to int. 3.) 
5. Yes, he very freely talked and conversed on different subjects, 
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mostly in regard to himself. At times George would talk kind of »* 


rational and seemed perfectly friendly to me—regard every- 
1926 thing I said as friendly—and perhaps beforé we would get 
through he would turn around and get perfectly angry at 
me about some little remark I might make. For instance, he would 
come in my office and commence telling me he was going to order 
a fishing-pole and line from New York, or a penknife or a spy-glass 
or a electrict battery, and he would come in and talk about ordering 
little toys, such as fishing-tackle, toy spiders, and so. forth, from a 
firm in New York. He had a book issued by them; it was a guide 
for purchasing sportsmen’s goods, such as base-ball implements and 
things of that kind and children’s toys and wizard tricks. 
1927 After he would show me some article he would want he would 
ask me to write a message for him and ask my judgment in 
ordering such things. I tried to persuade him not to do it, telling 
him I thought it was wasting money foolishly, when hecould write 
just as well. He would then turn around to me and become very 
angry, and once or twice made threats that he would clean me out, 
and so forth, if I didn’t mind my own business; that he was capable 
of judging whether he wanted to spend his money or not; that it 
was nobody’s business but his own.. There was a great number of 
these cases, where he would order cigars and tobacco by tele- 
1928 graph, writing great long messages, sometimes costing 2 or 3 
Jallens Sometimes I would write for him and sometimes he 
would write; if he was in a good humor he would get me to write 
the message- for him, and if he was angry he would write them 
himself. Frequently the telegrams cost 3 or 4 times as much as the 
articles sent for. For instance, he would order 3 or 4 bass fish-hooks; 
he would first telegraph to find out what the price of the bass hooks 
were, and upon receiving a reply he would a me if I thought they 
were worth the price. -I would tell -him generaliy that I thought per- 
haps they were, but his telegraphing would make them rather 
1929 expensive for him. He would then turn on me and tell me it 
was none of my God damn business; if I said another word to 
him he would knock my damned head off my shoulders. He has 
told me that 50 times, I guess, if he has told it once. He would 
then write his own message, ordering the articles wanted, then go 
away seeming very angry at me, but Ina few minutes would return 
in as good humor as ever and having apparently forgotten all about 
ordering anything of the kind, and would sit around talking about 
something else, and after while his mind would drift onto 
1930 the fish-hooks again, and he would ask me if I thought they 
would send them to him on his order or whether it would 
not be best for me to order them in my name,as they would know 
ine better than they did him and they would send them to me col- 
lect on delivery. He would then think a few moments and say he. 
guessed he had better send for them in hisown name, as everybody 
knew his father and they would know it was all right if he ordered 
them and signed his own name. Hewould then write another mes- 
sage ordering the same articles previously ordered and request me to 
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send a message to the manager to have him find out whether 
1931 they would send the articles or not. On one occasion, when 
he was writing one of those messages ordering cigars from 
St. Louis, he took his cigar box from his pocket and treated us 
all toa cigar, There was a stranger at the counter writing a mes- 
sage; he handed him a cigar. The gentleman lit it and commenced 
smoking, and said it was a very good cigar. George asked him if 
he thought he would smoke anything else than good cigars. ‘The 
gentleman laughed and said, No; he didn’t know as he would. 
George became very angry at him. The gentleman apologized for 
saying anything to offend him. George then commenced to fly 
around and pull his revolver out and said he didn’t allow no man 
man to talk to him; that he would clean the office out in 5 
1932 minutes. There has been several similar circumstances—not 
all just like that—occur in the office there with George. 
6. Was his talk at these various times mentioned choherent or in- 
choherent, connected or rambling ? 


(Same objections as to int. 3.) 


6. I should think it was very inchoherent and rambling. 

7. State whether or not, ordinarilly, when he commenced to talk 
about one subject he would finish it, or abruptly start another with- 
out any apparent cause. Give facts illustrating this. 


(Same objections as to int. 3.) 


7. No; he would hardly ever finish a subject. He would gener- 
ally start from one subject to another. Right in the middle 
1933 of one subject he would get onto another; for instance, he 
would come in, telling me of some family trouble he had 
had—some trouble with his father about spending money foolishly, 
ordering these articles that I have previously. mentioned—and right 
in the midst of that he would commence telling me about a roll of 
Perique tobacco he had, and if he hadn’t better order another roll. 
Before he would give me time to enswer that question he would 
commence talking about his electric battery and going a fishing or 
something of that kind, 
8. Was or was not that his usual stvle of talk ? 


(Same objections as to int. 3.) 


8. It was. 
9 Give any illustrations that you think of furtaer of his eccen- 
tricities in talk in this respect. 


1934 (Same objections as to Int. 3.) 


9. Several times he has come into my office in the mornings and 
tell me he had had one of those spells (I understood them to be fits; 
I never saw him in one); that he had quit chewing tobacco and 
smoking; he hadn’t chewed any tobacco for several weeks, and had 
quit smoking, and at the same time he would have a cigar in his 
mouth and be smoking. As soon as he would get through 
with his cigar he woulda take out his tobacco pouch, take a large 
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chew of tobacco. I would then say to him, “I thought vou said 
you had quit chewing tobacco.” He would tell me I was a damned 
liar, and it was none of my business or anybody else’s how 
1935 much tobacco and cigars he used; at one or two of these 
times, after standing a minute or two at the counter, I would 
leave him ; he would call me back; ask me if I had smoked any of 
that last lot of cigars he had got. He would offer me one and tell 
me he had ordered 10 or 20 boxes more by express; that he thought 
they steadied his nerves and kept him from having “those spells.” 
10. State, if you please, how frequently he sent messages from 
your office and whether or not such messages were ever upon busi- 
ness such as men ordinarilly engage in or not; state generally the 
character of such messages sent. 


(Same objections as to int. 3.) 


10. I can’t answer positively ; probably they would average 

1936 from 5 to 10 a year, maybe more during the summer season ; 

fishing season he would send more messages ordering fishing- 

tackle from New York or Philadelphia. I don’t know that he ever 

seut a mesage on any business i as a business man would send. 

They would always be orders for cigars and tobacco, fishing-tackle, 
and other like things, such as toys, and so forth. 

11. You have stated that he would get angry with you and fre- 

quently threaten to knock your head off; how did you treat such 

threats, and why ? 


(Same objections as to int. 3.) 


11. I would hardly ever pay any attention to him, as I didn’t 
think he knew what he was saying; as I found the least I 
1937 would say to him the quicker he would quiet down and seem 
to forget all that transpired. 3 
12. You state that sometimes he would get angry and write a 
message; state the character of such messages generally as he 
would write as to coherence, and whether or not you would send 
them as writtem or attempted to be written by him. 


(Same objections as to int. 3.) 


12. The character of the message would be in ordering tobacco or 
cigars, a penknife, spy-glass, or something of that nature; the mes- 
sages would generally be written so that a person could understand 

them; very lengthy sometimes and portions of it repeated ; 
1988 in such cases I would call his attention to it and ask him if I 

might correct it; sometimes he would consent and seem to 
feel very thankful to me that I had thought of it; at other times it 
would make him angry if I suggested such things. 

13. State what you have observed regarding’ his memory, as to 
whether it was good or bad. 


(Same objections as to int. 3.) 


13. I have always considered it very bad. 
14. Why? 
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(Same objections as to int. 3.) 


14. At times he would speak about things in the office and in a 
few minutes after deny he had said anything about it, and appear 
to have forgotten all about it. He has at times ordered things, and 
when the goods came he would come to me and ask me if he 
1939 ordered them; if he had ordered them it was all right; I 
would refer to the message to show him he had ordered them. 
This occur-ed only once or twice. 
15. State, if you know, how said George occupied his time. 


(Same objections as to int. 3.) 


15. Mostly in fishing, I think, or trying to fish. At times he would 
come rushing into my office in a great hurry, saying he had more 
business than he could attend to; that Mr. Putnam or his father 
had sent him on several errands that day; that he had rents to col- 
lect and everything of that nature to attend to; that Mr. Putnam 

wouldn’t trust any one but him to go on these errands, and 
1940 he would seem as delighted over it as a boy 10 years old 
would to be entrusted with such a duty. He seemed to be 
vibrating from one place to another while he wasn’t fishing ; first 
he would come in my office and then go to the express office and 
then to his office, as he called it. He would return to my office from 
the express office and say Mr. Putnam wanted him; that he would 
have to hurry down. He would come into my office sometimes half 
a dozen times a day, and sometimes sit there 2 hours. I don’t know 
that I ever saw any one with him, except he would pick up some one 
on the street and walk a half block with him. I don’t know that he 
had any associates; I never saw any. 
1941 16. You have stated that he would sit in your office for 2 
hours at a time sometimesand talk. What was the character 
of that talk—rational and reasonable or trifling and foolish ? 


(Same objections as to int. 3.) 


16. Sometimes he would start off quite rational at times, but soon 
turn onto something very foolish, and the balance of his conversa- 
tion would be nonsense of different kinds—rambling ; sometimes 
he would talk 5 minutes without any one paying attention to 

him. His pes eka em was generally such a bore to us that we 
didn’t pay any attention to him—drop him as soon as we could so 
he would leave the office; one time we locked the door and he 
crawled over the counter. : 
1942 17. State whether or not, in your opinion, judging from 
vour intercourse with him, the said George A. was a compe- 
tent person to engage in any kind of business requiring ordinary 
intelligence. 


(Same objections as to int. 3.) 


17. I never considered him capable of doing any kind of business 


that required judgment. 
18. State whether or not, judging from the facts and circumstances 
as narrated in this your deposition that have come under your ob- 
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servation and experience, the said George A. has at any time during 
your acquaintance with him been of sane mind. 


(Same objections as to int. 3.) 


18. I don’t think I have ever seen him when I theught he was of 
sane mind. 
1943 19. State whether or not you have seen the:said George A. 
with rats and mice in his possession ; if so, state the circum- 
stances—what his conduct was at those times. 


(Same objections as to int. 3.) 


19. Yes, sir; I have; both rats and mice; he used to put them on 
me, and I have seen him put them on others to frighten them; he 
would take them out of his pocket alive. I have seen him so many 
times with them that I couldn’t begin to compute the times with 
accuracy. | 

20. How did he act ? 


(Same objections as to int. 3.) 


20. He acted very foolish, as though he was doing something 
cute or smart. He thought it was verry funny to have them in his 
pockets and put them on people. . 
1944 21. Did he laugh? 


(Same objections as to int. 3.) 


21. Yes. 
22. Describe his laugh. 


(Same objections as to int. 3.) 


22. I can’t describe it; I don’t think any one could. It was an 
idiotic laugh. | 

23. State whether or not you are acquainted with the temper and 
disposition of the George A. Davenport, whether irritable or amiable; 
describe it as it came under your observation. 


(Same objections as to int. 3.) 


23. Tam some acquainted with it. At times he would be quite 
amiable for a few minutes, then become irritable and very disagree- 
able. There would be times when he would come to my office to 

telegraph and then tell me abcut some of his troubles. Some- 
1945 times he would become very angry with all those around him. 

There was no apparent cause for it. I have heard him 
threaten to shoot different people several times. 

24. Do you know whether or not he carried fire-arms, and what 
were his habits in this regard ? 


(Same objections as to int. 3.) 


24. I never knew him to have a genuine pistol in his possession. 
He seemed to have frequently a toy pistol—something he bought 
Kast—something that looked like a pistal. He would point it at us 
in the office; I never handled it. When we would start up he 
would put it in his pocket and leave. | 
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Adjourned till 1.30 p.m. 
1946 1.30 pM. 


Examination proceeded. 
All parties present. 


Crosmexanination by phintils 


1.1, You say that when he would come to your office to send a 
message far same article that he wanted ar desired he would ask 
your judgment as ta whether he oughé to get it or not, and vou weald 
at times try to persuade him not to get it Did he ever flow your 
advice and not order the thing? 

1, Yes; he would sometimes, When I talked to him about the 
expense of telegraphing he would say he would write for the articles, 
but this would be very seldom. 

2. He did not, then, always get angry when your advice did not 
coincide with his own views or wishes ° 

2. No, sir; sometimes he would take it very kindly, but 
1947 most frequently he would return and decide to order the 
oods, and be rather indignant if I didn’t coincide with him. 

3. When he desired to order anything he described the thing 
sufficiently clear for you to understand it didn’t he? 

3. Yes, sir; the articles he generally wanted were so simple, that 
most any one could tell what he wanted. He generally had a cut. 

4. When he ordered cigars or tobacco he had no cut to designate 
the tobacco or cigars? 

4. No, sir. 

5. When he spoke about troubles at home, that you have men- 

tioned in your examination-in-chief he stated to you so 
1948 that you could understand it, did he not, the nature or origin 
of the trouble and the person with whom he had the trouble ? 

5. He never stated the nature or the origin of the trouble, to my 
recollection. It would generally be his father, I should judge. 

6. Did you not state in your examination-in-chief that he would 
complain of his father because his father found fault with him for 
spending money foolishly ? | 

6. He did, in several cases. 

7. You speak of his memory not being good ; did not his memory 
appear to be better sometimes than at others? 

7. Yes, sir; sometimes he seemed to remember things that had 
happened a short time previously, whenever we happened to speak 

about them. 
1949 8. You speak of his temper being bad; was not his temper 
worse after having had one of these spells, as he called them, 
than at other times? : 

8. I think not; on the contrary, he seemed to be in a better mood. 

9. When he was in anger or an ill temper what was his manner— 
restless, moving about, or was he quiet? 

9. He was very restless. 

10. Would he remain in any one place when he was in these 
angry moods, or would he go off? ms 
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10. He would stay when I saw him only a few minutes at a time. 

11, You saw but little of him, except in your own office? 

11. Yes, sir; except when [would meet him on the street and 

walk with him a block or two, which was a frequent matter, 
950-12. You say that his laagh was an idiotic laugh ; describe, 
Newell) more particulariytell us what you mean by an 
idiotic laugh. 

12 T hardly know how T could deseribe that; T have been to ar 
insane aavium and his laugh was as near like those at the asylum 
as anything Tecan think of 

13. Don’t you know that there is no more uniformity In the 
laughter of insane persons than there is in their language and ac- 
tions ? 

1S. I do not; I did not know it. 

14. Wasn't this laughing that you speak of usually when he had 
played some trick to frighten a person, such as presenting a toy 

pistol at them or thrusting a live rat or mouse upon them 
1951 with a view of frightening them, or when he was telling of 
things he had done of this character ? 

14. It would generally be at that time or when he was tellin 
ine of scaring somebody or playing some trick. 

15. Now, Mr. Matlock, what do you mean when you say that, in 
your opinion, he was not of sane mind at any time you met him? 

15. I didn’t think he had the regular exercise of his reason at dif- 
ferent times; sometimes he seemed rational and sometimes dis- 
ordered ; his mind seemed shattered. 


Redirect examination: 


1. We omitted to ask you in your examination-in-chief what 
your particular business 1s and has been since your residence in 
Davenport; state what it was. | 


1952 (Same objections as to int. 3.) 


1, My title is manager of the Western Union Telegraph Company, 
and this has been my position since I have been in Davenport. My 
duties is managing their business in the city of Davenport. I am 
also manager of the telephone business in Davenport, Rock Island, 
and Moline. I acted as ticket agent and telegraph operator for the 
Peoria and Rock Island railroad for 2 years at Davenport; also for © 
about 2 years, in the same capacity, for the Chicago, Burlington and 
Quincy railroad in Davenport. I hold the position as vice-president 
of the Gunnell and Montezuma Telegraph Company. I am also 

one of the directors of the Hawkeye Telegraph Company ; 
1953 have resided here continuously during the 13 years, with the 
exception of 4 months. | 

2. Has your place of business or the telegraph office since your 
connection here been located in what would be called the central 
business part of the city? 


(Same objections as.to int. 3.) 
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2. Yes, sir; it has been either on the corner of Second and Brady 
Sts. or within 2 or 3 doors of it. 

3. In your cross-examination you state that George’s memory 
seemed better at some times than at others, and that heseemed more 
rational at some times than at others. I will now ask you whether 
you mean this simply in comparison with himself, and whether at 

any time you thought him from his conduct and actions pos- 
1954 sessed of either a sound memory or rational mind ? 


(Same objections as to int. 3.) 


3. The meaning I intended to convey was when I considered him 
rational was in comparison to his usual conduct. I never thought 
he was of real sound mind or memory. 

4. You say also in your cross-examination that sometimes he 
would take your advice and sometimes he would not. You may 
now state whether or not instances of this kind came under your 
observation ; where you would advise him not to doa thing he 
would agree with you, seemed to be satisfied with your advice, and 

then immediately insist on doing what he had agreed not to 
1955 do, without seeming to remember your advice; if you can 
recall such an incident, please state it. 


(Same objections as to int. 3.) 


4, Yes; in a number of cases he would take my advice and leave 
the office and return in a very few minutes, commence talking about 
something else, and then commence conversation about the same 
thing over again, about asking me if I wouldn’t order such and 
such articles; in such cases as that I would tell him he had better 
do what he thought best, as from previous experience I found if I 
crossed him he would get angry. I avoided him and found it was 
the quickest way to get rid of him—to satisfy him and send the 

message. 
1956 5. In your cross-examipation you were asked if you could 
enerally understand from his language what he wanted 
when he called to telegraph, and you answered you could; you may 
now state fully the means that he took to explain to you what he 
wanted ; if he had any samples or cuts please describe them. 


(Same objections as to int. 3.) 


5. I could generally understand what he wanted by his telling 
me; sometimes when [ thought I could divert his mind from it I 
would pretend I didn’t understand what he meant. He would either 
show me the book with the cuts in, or he would go and get it and 

show me; when he wanted cigars or tobacco he generally 
1957 would bring me some of the cigars or tobacco to show me— 

he used to smoke pretty good cigars, too. He generally asked 
my judgment in regard to the. cigars. I have told him once or 
twice that I thought he could get as good a cigar here for less money. 
In such cases he would generally get angry with me, with his own 
message, and send for the cigars. 

6. You may state whether or not you ever discovered any reason 
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for his using the telegraph instead of writing letters; if so,state your 
observation. | 


(Same objections as to int. 3 and because it is not a proper ques- 
tion.) 


6. I never knew of any case but what the mail would have done 
him just as much service. 
7. If you can recall the circumstance when the telegraph- 
1958 ing cost him more than the article ordered, state it and give 
the comparative prices, as you rem-ber. 


(Same objections as to int. 3.) 


7. I can’t give the exact time, but there was cases when he ordered 
fish-hooks. from New York that cost him 25 cents for the fish-hooks 
and the telegraphing would cost him from a dollar and a half to two 
dollars. 

8. We omitted in our examination-in-chief to inquire of you 
whether or not George ever evinced a disposition to go into the tel- 
egraph business for himself; if he did or had notions of this kind, 
please state the facts. 


(Same objections as to int. 3.) 


1959 8. Yes, sir; he was very desirous of learning telegraphing. 
He had me order and procure for him a set of telegraph in- 
struments and staid around the office and several times practiced 
on the instruments for a few minutes at atime until he got so he 
could make a few of the letters; then he told me it would be impos- 
sible for him to finish on account of his father and Mr. Putnam havy- 
ing so much work for him to do. Since then I don’t know that he 
has ever thought of it. At the time he ordered the instruments he 
wanted me to take him into the office, proposing to do anything I 
wanted him to do in the office as pay for his tuition. 
9. When was this? 


(Same objections as to int. 3.) 


9. About three years ago. 
10. How long was he making up his mind to go into the 
1960 telegraph business, and how long did he attempt to learn the 
business ? | 


(Same objections as to int. 3.) 


10. He came in one day and said he believed he would learn tele- 
graphing, and requested ime to order the instrument. He said he 
was going right at it. Probably he practiced for three or four days, 
off and on, a whole hour alltogether; then he gaveitup. He learned 
to make two or three letters during that time—to make the word 
George, but not so that any one could understand it, except those 
who were present and knew what. he was writing. He had the word 
written out in telegraphic characters before him. 

11. You may now state, after practicing as you say he did, what 
claims he made to proficiency. 
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1961 (Same objections as to int. 3.) 


11. He told me he thought he could go up to the depot and do all 
the work there was to be done there at nights—I mean all the tele- 
graphing. 

12. You may now state anything peculiar which you observed 
while he was engaged in telegraphing about ordering one thing and 
another by telegraph for his battery or other purposes. 


(Same objections as to int. 3.) 


12. I don’t know as he ordered anything for his electric battery 
while practicing during the time of his telegraph freak, but previous 
to this and several times after he would order me to get battery 

material for him. As I had the required material in my pos- 
1962 session, [I would propose furnishing it to him out of that, but 
he would insist on my getting it from Chicago, and he would 
have me telegraph to have it sent by express, collect on delivery. 1 
would do so and get it for him. 
13. Did you or not order the identical material that you had on 
and ? 


(Same objections as to int. 3. 

13. Yes, sir. 

14. Now, when this material would arrive, what would George do 
with it? 

(Same objections as to int. 3.) 


14. He would pay the charges and get me to go down and fix up 
his battery. He kept his battery at his father’s office. 

15. You may now state how much expense he incurred on account 
of what you call his telegraph freak, and how long he had that sub- 
ject on his mind. 


(Same objections as to int. 3.) 


1963 15. I presume he has spent during the 13 years probably 
one hundred dollars. He has had the battery 13 years, to 
my knowledge—I mean his Kidder battery, which he had for his 
disease. 
16. My question was as to how much money he expended for 
purchasing material to learn telegraphing, and how long was he 
possessed of the notion to Jearn said business. 


(Same objections as to int. 3.) 


16. His instrument cost him, with the telegraphing and express 
charges, about 25 dollars. His freak of learning lasted, I think, 
about 4 or 5 days, when he seemed to have forgotten all about it 

and of his instrument. About a month after that he came 
1964 to me one day and asked me if I ever got the set of instru- 
ments he ordered. I told him I had, and showed them to 
him, He said he was so busy he hadn’t time to finish telegraphing 
and wanted me to sell the instruments for him. Since then he has 
never said anything to me about them, and T still have them in my 
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eegpsmmi When he asked me if the instruments had ever come 
1e seemed to have forgotten all about it or that he had ordered or 
used it. 

17. I wish you would state his peculiar manner, if it was so, in 
coming into your office and trying to operate, and going out again. 
Give us a description of his conduct at these times. 


(Same objections as to int. 3.) 


17. At that time he was generally pretty nervous and would 

1965 generally act as though he had but a few minutes to attend 

to it, and sit down and play with the key a little while, jamp 

up, say a few words, and away he would go. He was generally 
in a pretty good humor at those times. 

18. Judging by what you have related in your deposition, was he 
or not of sound mind? I mean by what you have related concern- 
ing his telegraphic freak. Was he, then, during that time of sound 
mind, in your opinion ? 


(Same objections as to int. 3.) 


18. At that time I thought he was not. 

19. Did vou ever see George when you regarded him of sound 
mind, basing your opinion on such facts as you have detailed in 
this deposition ? 

(Same objections as to int. 3.) 


1966 19. No, sir; Ihave always regarded George as of unsound 
mind. 


- Recross-examination : 


1. When was it that George said or spoke to you about being able 
to do the night work in telegraphy at the railroad office? Was it 
after he had ceased to take instructions from you ? 

1. I think it was just about the time he was quitting practicing— 
about the day he quit. 

2. And when he quit he told you he could not finish because he 
had so many other things to attend to? 

2. Yes, sir; just about the time he quit he told me that. 

3. What did you understand him to mean when he said he 

1967 could not finish to take further lessons from you? : 
3. There is a difference between the service of a railroad 
operator and a commercial operator. There is more of a sameness 
about railroad business. In ordering trains they use a form and it 
becomes stereotyped. In commercial business there is not so much 
sameness—no two messages come alike, and it requires more skill 
und knowledge to become an operator in the latter than in the 
former. I presume the boys in the office had told him this or he 
wouldn’t have known anything about it. I presume this is the rea- 
son that he thought he was capable of doing the railroad busi- 

1968 ness and would not have time to practice sufficient to become 

competent to take a position in a commercial office. 
4, Tn answer to a question put you by Mr. Martin you stated that 
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when you sent orders by telegraph for cigars or tobacco he would 
have with him some of thecigars and some of the tobacco. Could 
you tell from looking at the cigars or tobacco what were their 
brands? 

Ans. I could not tell what their brands were, but I could tell the 
Perique tobacco by the look of it and the smelling of it, and he fre- 
quently would bring his pipe up and have me smoke a little, and 
when it made me sick I knew it was Perique. The brand of cigars 
I could not tell. I was governed by the bills that he showed me and 

I ordered the same kind. 
1969 5. When ordering cigars and tobacco, did he always bring 
the bills up, or did he tell you to order the same kind that 
had been sent heretofore ? | 

Ans. He generally always would bring the bills with him, so I 
could get the address. 

6. When he ordered fishing-tackle, hooks, or other things of that 
character, you state he either had or would go to his office and 
bring a book containing cuts of the articles he desired. These cuts 
always had names and numbers by which the article could be 
known, did they not? 

6. Yes, sir; I think they generally did. 

7. You stated in vour examination-in-chief that George would 

sometimes come into your office with an air of self-import- 
1970 ance, stating that his father or Mr. Putnam, or both of them, 

had entrusted him with errands; do you know that they 
had not entrusted him with errands? 

7. No; Ido not; [ only took his word for it. 

8. How long has it been since he stated that his father and Mr. 
Putnam had entrusted him with these errands? 

8. I couldn’t say; but he has told me that several times in the 


last 3 years ; I can’t say as to the exact time. 
(S’p’d) H. H. MATLOCK. 


Sworn and subscribed to before me this 25th day of February, 


A. D. 1880. 
[sea] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned until 9 a. m., February 26, 1880. 


1971 Uwnitrep STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clenmmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the ne fanny a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 


io come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 25th day of February, 1880, Henry H. 
Matlock, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 
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the respective counsel for the complainant and defendant ; 
1972 that said examination took place in the presence of and was 

conducted by Brannan and Jaynes, solicitors for complain- 
ant, and George E. Hubbell and Martin, Murphy and Lynch, solic- 
itors for the defendant. 

Witness my hand and seal notarial. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 


1973 Deposition of Edgar H. Ryan. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEo. L. DAVENPORT et al. 


FEBRUARY 26, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


Epear H. Ryan, a first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. Edgar H. Ryan; age, twenty-eight ; residence, Davenport ; 
have resided here 24 years; occupation, hatter; my store is on the 
corner of 2nd and Main Sts., in Davenport’s block, so-called ; 
1974 have been doing business there for the last 6 or 7 years with 
the exception of one year. 
2. Are you acquainted with Geerge A. Davenport, the defendant ; 
if so, how long have you known him ; ‘what opportunities of seeing 
him and knowing him intimately have you had? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


2. I am acquainted with him and have known him for 15 or 16 
years; I never have known him intimately until within the last 6 
or 7 years; his father’s office was up-stairs in the same building that 
my store is in; George A. considered his father’s office as his own . 

office ; he made the building his loafing place—that is, he was 
1975 there most of the day ; he made that his regular headquarters, 

and would come and go; he was in my store frequently— 
almost every day. = 7 

3. State what, if you know, were the habits of the said George A. 
as to his occupying the time. 


(Same objections as to int. 2.) 


3. Smoking, chewing, and fishing, I guess. 
Rs: Did he have any associate or associates, or did he come and go 
alone? 


(Same objections as to int. 2.) 
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4. Well, that is a pretty hard question. He had no intimate 
friend who kept him company. 

5. In that connection state whether he appeared to seek or 
avoid company in his daily habits of going to and fro. 


(Same objections as to int. 2.) 


5. That would depend on his mood at the time. 
1976 6. How was that mood as to variableness ? 


(Same objections as to int. 2.) 


6. He was extremely changeable. 
7. Did you ever know him engaged in any kind of business? 


(Same objections as to int. 2.) 


7. I did not. 

8. Did you ever hear him talk upon business as men ordinarilly 
do? 

(Same objections as to int. 2.) 


8. I have not. 
9. State what were generally the topics of his conversation in your 


presence and hearing, and give examples that have come under your 
notice. 
(Same objections as to int. 2.) 
9. He was more interested in fishing in summer time, or in spring 
and summer; that was one subject of his conversation ; he 
1977 discussed the quality of cigars and smoking tobacco; he gen- 
erally had somebody that he had licked or was going to. 
10. State whether or not his conversation as you observed it was 
connected like that of men ordinarilly or incoherent and rambling, 
and state such facts as will illustrate his habit in this respect. 


(Same objections as to int. 2.) 


10. On any ordinary subject that he would talk about his conver- 
sation would be connected, but without much sense to it. Some- 
times, in a passion at some offense given him by others, his conver- 
sation was wild, and he seemingly had no control over his conversa- 

tion—over his language; it would be incoherent, because 
1978 when he was in a passion he couldn’t make anybody under- 

stand him; there was no sense to it; but this was only when 
he was in a passion. 

11. State whether or not you know his temper and disposition ; 
whether even and mild or irritable and violent, and state such of 
his conduct that has come under your observation in this respect as 


will show what it was. 
(Same objections as to int. 2.) 
11. I am acquainted with his disposition so far as any one with my 
opportunities could become acquainted, and I think that his dispo- 
sition is very irritable and violent at times; he is not violent 
1979 only when in passion; it is only when he is provoked or crossed 
that heisviolent. I have seen him become terrible mad or in a 
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terrible passion with an expressman for simply calling him Georgie; 
he called him hard names and tried to hit him, and picked up a rock 
and struck him with it,and, although George got pretty badly whipped 
by the expressman, he always was telling his friends of the terrible 
licking he gave theexpressman. He at onetime threatened to shoot 
ine because I ordered him out of the store for smoking in there, and 
I have seen him draw a revolver on 2 or 3 occasions; one occa- 
sion an old man coming down the hall steps of the build- 
1980 ing asked him a question, and, by some accident, slipped on 
the steps and fell against George ; George got mad and kicked. 
him down-stairs ; followed him onto the sidewalk, still kicking him. 
The old man turned around and gave him a good pounding, and as 
soon as George could get away he run up the stairs and the old man 
walked down towards Front street ; he hadn’t gone more than 60 or 
70 feet before George had a revolver at the foot of the stairs and 
was going to shoot at him ; somebody—lI don’t know who—jerked 
his revolver away from him; he had a knife in one hand, and it was 
the knife that was jerked away from him instead of the revolver, 
and he started on a run after the man and got within 6 or 8 
1981 feet of him before the man knew that he was following him, 
and either George didn’t wish to shoot or he couldn’t get his 
gun off, for the old man dodged into a little store and got away from 
him ; he flourished his revolver around the street for 10 or 15 min- 
utes and then went back upstairs into his office. The old man was 
apparently from 50 to 55 years old ; he was a German ; I don’t know 
what his name was; I don’t think that he claimed to have whipped 
that man, he got such a whipping, but threatened to shoot him on 
sight, which, of course, he forgot an hour after. 
12. State what you know about his propensity for purchasing 
revolvers. 


1982 (Same objections as to int. 2.) 


12. He would buy a revolver whenever he would see any new style 
and he had the money to purchase it and he needed a revolver, for 
very often in a quarrel when he would draw his revolver it would 
be taken away from him and not returned; that is the principal 
reason that he bought as many revolvers as he did. He wouldn’t 
know who had taken his revolver. 

13. State whether or not you have observed him from time totime’ . 
as to his being subject to illusions, believing in the existence of 
things that had no reality; if so, mention the circumstances and 
facts concerning this. 


1983 (Same objections as to int. 2.) 


13. The only illusions that I can remember of his being subject 
to was that of catching large fish—not exactly catching them, but 
drawing them up on the water—larger fish than we have any reason 
to believe swim in the Mississippi. He would be fishing on the ferry 
dock ; sometimes stand. without a bite from morning to noon, and 
then come to the store and tell me what a wonderful large fish he 
had got on his hook, but the fish invariably broke the hook and got. 
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away. Very often he would tell me that they were bigger around 
than my body, and he thought that they must be 6 or 7 feet 
1984 long. ‘This was not always when he went a fishing—that is, 
he wouldn’t come back every time he went a fishing and say 
he got these big fish on his hook. He would generally report having 
got big fish on his hooks when he would stand around in the sun 
without getting a bite. He would sometimes catch a good many 
fish in the morning. When he stood around apparently tired he 
would go down tothe dock to fish without regard to the time of 
day. : 
14. State whether or not he seemed to be in earnest in relating 
these stories of having large fish on his hooks. 


(Same objections as to int. 2.) 


1985 14. He seemed to want you to believe it, and would tell it 
as though he beleived it. 
15. What other illusions do you remember of, if any, such as im- 
agining some persons to be seeking to injure him? If any, relate the 
circumstances. 


(Same objections as to int. 2.) 


15. I don’t remember anything about it. The only thing that I 
remember was about lawyers; he had a holy terror of them. He 
imagined that some lawyer was always trying to take advantage of 
him. Not knowing anything about his affairs, I could not tell 
whether it was an illusion or reality. His talk on that particular 
subject was when the weather was a little bad, and it was one of 

his off days. He was going to whip such and such a party 
1986 if they didn’t comply with his wishes. It was always about 
money matters anc his estate. It was first about one lawyer 
and then another, and about lawyers that I didn’t know he had 
anything to do with—that he had any business with. His talk was 


generally that he was going to whip. 
I, 16, State whether or not you have seen him have fits; if you 


have, how often. 
(Same objections as to int. 2. 


A. 16. T have seen him have fits, but could not tell how many 
times; I might say 15 times. He had Sor G in my store T have 
seen him have them on the street. ‘The fits would last from 8 to 10 

minutes, Aer coming out of these fits he would appear very 
1987 nervous, and seemingly did not know anything of them, He 

would generally go up into his office and bathe his head and 
come down again, apparently as well as before, and his disposition 
was better ater having one of these spells than before. The first tit 
I remember seeing him have was in the spring of STS. T have seen 
him have fits every vear since then, For 7 years preceding 1872 | 
was absent from town, I knew him before I left in 1863, 

I. 17. You have stated that you were absent from 1865 to 1872, 
and knew George before leaving; what change, if any, did you 
observe in him for the better er worse on your return in 1872? 


aa ela hU[ 


vs 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 545 


(Same objections as to int. 2.) 


1988 A. 17. Not being intimate with him before I left in 1865, 
and not feeling for him any particular friendship, I do not 
suppose I gave him a half dozen thoughts in the 7 years I was gone, 
and when I returned I do not know as I had given any thought as to 
whether he was better or worse; I don’t really know. 
J. 18. From 1872 down, what changes, if any, did you observe in 
his condition, either for the better or worse ? 


(Same objections as to int. 2.) 


A. 18. I don’t think I have noticed that he was any better, nor do 
I think that since he has quit drinking he has been any worse. 

I. 19. You may state whether or not he was an object of more or 
less annoyance to you in your business, and if you took steps to 
avoid his presence. 


(Same objections as to int. 2.) 


1989 A. 19. He was an annoyance to me, and I have repeatedly 
asked his father to tell him not to loaf in my store; I have 
reason to beleive that his father told him, as he would stay out of 
the store for 4 or 5 days after, but he would either forget or pur- 
posely come and annoy me again; this went on in this way for 3 
or 4 years; George has been out of the city since about last Septem- 
ber and has been with his father in Tama county, Iowa; his father 
is there as an Indian agent. 
I. 20. You have incidentally spoken of his forgetfulness; you 
may now state what you have observed peculiar or unusual, if any- 
thing, about his memory. 


(Same objections as to int. 2.) 


A. 20. He would often buy an article of wearing apparel 
1990 from me, and he would either lose it or mislay it and come 
and get the same kind of a thing again and say that some- 
body had stolen it. Sometimes his memory was bad and some- 
times he would remember things very good. 
21. What purchases would he make from you? 


(Same objections as to int, 2. 


21. Hats, collars, shirts, underwear, gloves, and nearly everything 
that would be usually kept in a gentleman's furnishing goods 
house, 

22. In making purchases what would be the character of his 
talk And if you observed anything peculiar in his judgment in 
making selections, state what it was, 

(Same objections as to int. 2) 

199] 22. He sometimes made peculiar selections, but not much 

different from the average customer I wait on. He did not 
always want the best or highest-priced articles ; it was owing a great 
deal to whether he was running an account or paying cash, From 
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1872 to June, 1875, his accounts were always allowed by George L. 
Davenport in settlement of rent; after that time until January, 
1878, the bills were made out and paid by Mr. Putnam, and the 
last bill was paid by his mother, with the exception of 15 dollars 
paid by himself. 
23. You had frequent conversations with George A. and heard 
him talk with others, as you have stated; state whether or 
1992 not in such conversations you ever heard George A. talk con- 
nectedly on any kind of business such as engages the atten- 


tion of ordinary men. | 
(Same objections as to int. 2.) 


23. Nu; I have not. 

24. State whether or not, in your opinion, said George A., from 
your knowledge and experience of his mental faculties, has been at 
at any time during your acquaintance with him competent to engage 
in or transact any kind of business requiring intelligence and reason. 


(Same objections as to int. 2.) 


24. He has not been. 
25. State whether or not, in your opinion, based upon the facts and 


circumstances as narrated in this your deposition, the said George 
A. has at a time during your acquaintance with him been 


19938 of sane min 
(Same objections as to int. 2.) 


25. I don’t think that he has been of sane mind if that is what is 
meant by aman not being competent to transact business intelligently. 


Cross-examination : 


I. 1. Did you ever hear him talk on business matters ? 
1. Not in a connected way. 
2. Upon what business matters did he talk ? 
2. About his ground rent and barns, «ce. 
3. When he spoke about these matters didn’t he speak about them 
with sufficient clearness for you to understand what he meant? 
3. Sometimes he did with reference to somebody trying to cheat 
him out of the rent of the ground on which the barn stood ; 
1994 but he had so many ideas to talk about connected with his 
business, which he would advance unsolicited, that not know- 
ing anything about his business no ordinary man could get any 
sense out of it. 
4. Please explain about these ideas he advanced; state some. 
4. He would say that certain parties were trying to get him to 
sign mertgages, and then he would contradict himself and say that 
he would not sign a mortgage, but would endorse for loans at the 
bank. He would also claim that the bank building on 3rd and 
Brady—the Davenport National Bank—was owing him 
1995 ground rent and that he couldn’t get it, when [ had under- 
stood from him in other conversations that it was leased for 
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a term of years to the bank free—without rent. The other matters 
of business he talked about were of a similar character and he 
talked about in the same way. ; 

5. You were speaking of these wonderful fish stories that he was 
telling you, Mr. Ryan. Can you undertake to say whether he actually 
believed them or not ? i 

5. That I do not know, but he told them seriously. 

6. When George was purchasing at your store from 1872 to 1875 
did he not sometimes pay cash for his purchases ? 

6. He would almost invariably pay, for small articles, cash, if the 

amount was not over 25 or 50 cents. I don’t think that he 
1996 often paid for anything at time of purchasing if the price was 
much over that amount. 

7. Was that the same course of conduct from 1875 to 1878 in his 
dealings ? 

7. Yes; in paying for small articles. 

8. From what you have stated in answer to my questions in re- 
gard to George’s talk about his business matters, is it not your mean- 
ing that he talked inconsistently about them, rather than discon- 
nectedly ? 

8. His talk was most always inconsistent and often disconnected 
on business matters. ! 

9. What you have stated in answers to my questions are fairsam- 
ples of his talk of matters relating to his own business, are they 

not ? 
1997 9. I think they are. 


(S’g’d) E. H. RYAN. 


Subscribed and sworn to before me this 26th day of February, A. 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 1.30 p.m. 


1998 UNITED STATES OF AMERICA, _ 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a cupy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 26th day of February, 1880, Edgar H. 
Ryan, who was then by me duly sworn and examined, and his ex- 
amination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness ia the presence of 

the respective counsel for the complainant and defendant ; 
1999 that said examination took place in the presence of and was 
conducted by Brannan and Jaynes, solicitors for complainant, 
and George E. Hubbell and Martin, Murphy and Lynch, solicitors 
for the defendant. 
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Witness my hand and seal notarial. : 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2000 Deposition of A. H. Trotter. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Gko. L. DAVENPORT ef al. 


1.30 Pp. M. 


Examination proceeded. 
All parties present. 


A. H. Trotter, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 


of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. A. H. Trotter; age, forty-two; occupation, express agent of 
the United States Express Company; residence, Davenport; have 
resided in Davenport nearly 10 years; have been agent for 10 years. 

I. 2. State if you are acquainted with George A. Davenport; 
2001 and, if so, how long vou have known him. 
A. 2. [am; about 10 years; ever since I have been here. 

I. 3. What were your opportunities for seeing George and hear- 
ing him talk, and how frequent did you see him and hear him 


talk? 


(Objected to by plaintiff as incompetent, irrelevant, and im-a- 
terial.) 


A. 3. My opportunities for seeing and hearing him were in a busi- 
ness way; I presume there would be hardly a week but what I would 
see him in the office. 

I. 4. You may now state what business, if any, he did at your 
office, and give a general history of his conduct, conversations, and 

actions at the various times you would thus meet him ; if you 
2002 noticed anything peculiar about him, state what it was. 


(Same objections as to int. 3.) 


A. 4. He used to get a great many cigars; they came what we 
call C. O. D.; the merchant’s bill wes payable at the office; there 
came cigars, tobacco, and a great many pipes—meerschaum pipes, 
fishing tackle, fishing poles, pocket knives, rubber suits; all of which 
would be ordered by telegraph; I know he got 2 rubber suits. The 
principal thing that directed my attention to him was that, for in- 
stance, he would order goods by telegraph, say from St. Louis, in the 
morning, and would come in in the afternoon to see if the goods had 

come. He would always dothisway. He would say, “If they 
2003 are not here they will be here this evening or in the morning.” 
“T have ordered them this morning by telegraph.” Hehastime 
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after time come 2 or 3 times a day and go- over the same matter about 
the same way. He seemed to forget he had been to the office; some- 
times, if it was small amounts, he would have the money to pay it 
right off, and would do so. Other times he would inquire the 
amount of the bill, and finding ouf that it was more than he had he 
would want to get trusted or partly trusted, saying he would go over 
to his tenants (those men in the alley over there who owned little 
shops) and try-to collect enough money to pay; sometimes he 

2004 he would get some money cal we would deliver a part of the 
goods—say it was cigars, we would deliver a box or two; never 

more. We had written instructions from the parties to deliver a 
part of the goods upon payment, as he would pay. After taking a 
part of the goods it was a regular business of his coming into the 
office almost every day inquiring what balance was due on the 
-_ and if he would meet me on the street that day or most any 
ay while there was a bill of goods remaining there he would in- 
variably ask me what the balance was on those goods. He would 
sometimes call me across the street and say he would try and 

2005 raise it that day and take them out that evening or the next 
day. He would get out of humor time after time if we re- 

fused to trust him for a few dollars or refused to allow him to exam- 
ine the goods before paying for them, which was against the rules. 
At one time he ordered a fishing pole and tackle to the amount of 25 
dollars, C.O. D. He came in early in the morning, as quick as the 
train arrived, and paid for it. The money was returned to Chicago 
on the 9 o'clock train—immediately afterwards. About 11 o’clock 
he came in with his fishing-tackle and said it was not what he 
ordered and wanted his money back. I said to him his money had 
been sent to Chicago to the shippers of the pole, and we could 

2006 notrefund it. At that he got mad and swore by God he 
would have money or blood. I tried to reason with him, but 

there was no reason in him. He then said he would have me ar- 
rested or have my heart’s blood if I didn’t hand it over, and then 
went out. He came back in 5 minutes after and said, “ Will you 
ive me that money?” I said, No,sir. He then said he would get 
his revolver and blow my brains out of me, and he started; he 
went to their office (as I understood it) and got his revolver... Jack- 
son Hirsh] came to me and said he persuaded George from coming 


down with his revolver, and asked if I couldn’t arrange it so — 


2007 as to satisfy him some way—by giving up a box of cigars, they 
guaranteeing the charges on a box of cigars we then had. 

I. 5. You may now state, as you remember, the value of some of 
these articles of goods which he was in the habit of receiving by 
ns. img or prices charged therefor as you were in the habit to col- 

ect. 


(Same objection as to int. 3.) 


A. 5. He has paid as high as 14 dollars a hundred for cigars pur- 
chased in Denver; that was the price paid there; the cigars cost 
him 16 dollars a hundred by the time they reached here. He 
bought the cigars from Fritz Sternberg, who used to keep a cigar 
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store on Perry St. in Davenport, but who moved to Denver. 
2008 He ordered them from Denver by telegraph. He always 
omlered by telegraph. He generally ordered 8 boxes from 
St. Louis, twelve dollars and a half a box—a hundred dollays at a 
time—and twentyive dollar's worth of smoking tobacco ata time. 
He also ordered, by telegraph, a pocketkuite from New York at one 
time costing him twenteseven dollars for the kui alone | 
couldnt tell you how many blades were In it Tt was a combina 
tion Knit Tt had a corkserew, giles, toothpick, earspoon, seis 
sore, serew-dniver—it had a compass to it; it had also a buaiton: 
hook, something to clean the dirt out of a horse's ot, a saw, 
2009 and a something to punch holes tn leather, and tweezers for 
pulling out hair. should think it had altogether about 
30 pieces, including blades. It wasn’t very large. He had another 
knife similar to this that he had got quite awhile before, but which 
was worn out. The new knife was manufactured by the same firm 
that manufactured the old knife. There was some delay in sending 
the knife; during that time he was in the office at least 3 times a 
day to inquire if the knife had come. The morning that it did 
come he couldn’t wait until we checked our goods in and enter it 
on our books, but must have the knife at once, as he had the money. 
We had to stop everything and deliver him his knife. He 
2010 got 2 rubber suits to be worn in the rain—the price I don’t 
remember. He got fishing-tackle once before, the one 
already mentioned, and cost from 13 to 15 dollars; I don’t remem- 
ber which. At one time he got a meerschaum pipe and at another 
time a meerschaum cigar-holder. He ordered both by telegraph. 
I don’t remember the price of the pipe. I think the price of the 
cigar-holder, with express charges, was 10 dollars. He ordered fish- 
hooks at one time that came to about 2 dollars, including express 
charges. The price of the article was about $1.50 or $1.75, the 
— charges making the cost 2 dollars, 
2011 .& What, if anything, ever came by express that he had 
ordered by mail that you know of? 


(Same objections as to int, 3) 


A. 6 Nothing that I know of. 
I. 7. You spoke of his ordering rubber suits; you may state now 


what he was In the habit of doing with said suits, as you noticed. 
(Same objections as to int. 3.) 


A. 7. In most all rainy days or on days that it was raining I have 
seen him with his rubber suit on wading around in the mud in Com- 
mercial alley and around the square, simply defying the elements. 
I have seen him there oftener on rainy days than I have on pleasant 
days. It has been my observation that it was his invariable prac- 

tice to put on his rubber suit and walk around in the rain. 
2012 <A great many times when he was passing the office, on some- 
thing of a cloudy morning, he would say “ It is going to rain, 
I feel it in me; I must go and put on my rubber suit.” He seemed 
to have no business when I would see him wandering around in 
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the rain; he would go in one door and out another smoking his pipe 


or cigar. 
LS When he would order, say a hundred dollars’ worth of cigars, 
What length of time would he be in paying for them ? 


(Same objections as to Int. 3.) 


A. S. Brom one t two WONT, Y mronths at the outside 
- ®& State what his habits were in the way of giving cigars te 
OteNS, 


(Same objections as to int. 3) 


WIS A.A That I couldn't say; I don’t smoke; although he has 
given me cigars and I have given them away to others. 
1. 10. State how many times he ordered cigars from Sternberg, in 
Denver, and the quantity and how he ordered. 


(Same objections as to int. 3.) 


A. 10. He ordered 2 different times by telegraph, one box at one 
time and 2 at another; they came C.O. D.; price, 14 dollars per box, 
aside from the express charges, which were about 2 dollars. 

I. 11. You have stated incidentally his forgetfulness, as it would 
seem; you may now state what you observed peculiar about his 
memory. 


(Same objections as to int. 3.) 


A. 11. I stated that he would come in quite often and in- 

2014 quire the price of packages. It was a very common thin 

for him to come in in the morning and ask me or the clerk 
how much the bill amounted to, if he had paid part on it or not, 
and how many boxes he had. If he met me down-town at noon or 
any time he would ask me about the same sand the same 
balance of charge. He would call me across the street to ask me. 
Very often he would stop in in the evening and ask me how much 
that bill was and hew many goods were there. He would ask me 
time after time the same thing. ‘This he would follow up day after 

day until the goods were all taken. 
2015 1. 12. State whether or not his patronage was pleasant and 

desirable or otherwise. 


(Same objections as to int. 3.) 


A. 12. It was not pleasant or desirable. 

I. 13. What business did you ever know George to be engaged 
in that might be called a business during your acquaintance with 
him ? 

(Same objections as to int. 3.) 


A. 13. None, unless fishing was a business. 
I. 14. State what change, if any, you observed in him during 
your acquaintance with him, either for the better or worse. 


(Same objections as to int. 3.) 
A. 14. I think it was for the worse. 
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I. 15. Have you ever seen him in a fit? 


(Same objections as to int. 3.) 
2016 A. 15. I should suppose it was. After it had passed over . 
he was partially quiet—I mean to say that I have seen him 

while down from a tit, but think the fit had partially passed off 


before I saw him. 
I. 16. State the character of his talk when you have heard him, 


whether straightforward or rambling and incoherent. 


(Same objections as to int. 3.) 


A. 16. His talk to me would be more like a silly chila or an im- 
becile—silly and foolish—nothing to it. 

I. 17. During all your acquaintance with him and frequent busi- 
ness transactions of the character you have related, have you or not 
ever heard him talk when he seemed to be capable of reasoning or 

understanding, or otherwise than in the condition described 


2017 in your last answer? 
(Same objections as to int. 3.) 


A. 17. I have not. I have never found him in any other condi- 
tion than that described in my last answer. 

I. 18. You have heard, have you not, of what is called lucid in- 
tervals in insane persons; if sv, did you or not ever discover in 
your intercourse with George what might be called lucid or sane 


intervals? 
(Same objections as to int. 3.) 


A. 18. I did not. I have heard of what they call lucid intervals, 
but never discovered anything of that kind in him. 
I. 19. Judging from his conversation and conduct as related in 
this your deposition and basing your opinion thereon, was he 
2018 or not at any time during your acquaintance with him of 
sane mind? 


(Same objections as to int. 3.) 
A. 19. Not according to my opinion. 


Cross-examination: 


I. 1. The only knowledge that you have that the goods which you 
mention as having come by express had been previously ordered by 
telegraph is from the statements of George himself, is it not ? 

A.1. No, sir. 

I, 2. Have you any personal knowledge of that? 

A. 2. I have. 

I. 3. How? 

A. 3. It was so stated in the bill—merchant’s bill—“ ordered by 
telegraph.” | 

I. 4. That is what you term your personal knowledge on the sub- 
ject ? 

A. 4. Yes, sir. 
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2019 I. 5. I think you stated that when cigars had been sent you 
had orders from the parties sending them to deliver a portion 
on the payment of what was due on this portion. Is that so? 
' A. 5. I had, after writing for instructions. The goods weren’t so 
sent at first. I wrote asking for permission and got it. 

I. 6. When a consignment of cigars had been sent and a portion 
of them only delivered the residue remaining in your office, did he 
ever send an order for other cigars? 

A. 6. Not that I know of. They never came to my office. 

I. 7. You state that when he hadn’t sufficient money to pay for 

the article ordered he would start out to get money from his 
2020 tenants to raise the balance. Is that so? 

A.7. Yes, sir. That was part of the time; that had been 
his habit until within about 6 months before he left, when he would 
say he would go to Mr. Putnam for the money. 

I. 8. After going out to raise money, as he stated, in this way, 
would he return with money; and, if so, how soon? 

A. 8. Sometimes he would return the same day with 2 or 3 dol- 
lars and leave it with me, and within 2 or 3 days bring me the bal- 
ance and take a box away. He never took more than one box 
away ata time. 7 

I.9. Was it any mark of insanity in his going out to collect 
money from his tenants to pay for goods that were in the express 

office ? 
2021 A. 9. Not in his going out, but in his talk and actions be- 
fore his going out, which were very fulsome. 

I. 10. Describe what you mean by fulsome. 

A. 10. A great deal of talk. 

I. 11. You say that you have observed a change for the worse. 
Since what period have you noticed this change? 

A. 11. I don’t know as I can state any period, but every transac- 
eager to be sillier, more foolish, more like the talk of. an im- 

ecile. 

I. 12. Do you mean to say that each successive interview with 
him disclosed additional mental weakness on his part ? 

A. 12. I mean to say that each new business transaction, whether 

one, 2, or 6 months apart, showed less sense than the former. 
2022 I. 13. To what extent did it show less sense? 

A. 18. To such an extent that it became disgusting to do. 
business with such a man. © 

I. 14. According to your statement your business intercourse with 
him, even at the beginning, was not a pleasant or desirable one; 1s 
that so? 

A. 14. Yes, sir; it was not. 

I. 15. Didn’t your own manner, now, Mr. Trotter, in dealing with 
him frequently show symptoms of your dislike to have business 
intercourse with him ? 7 

A. 15. No, sir; on the contrary, I tried the hardest to explain 
things to him; I would explain things ten times as much as I would 

to either of you gentlemen; I wouldn’t allow my clerks to 
2023 deal with him because they couldn’t get along with him. 
70—145 
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I. 16. What do you mean when you say that in your opinion George 
A. has not been of sane mind since you have known him ? 

A. 16. I don’t think I said he was not of sane mind; I said he was 
of a simple, silly, foolish, imbecile mind; that is what I meant. 


Redirect examination : 


I. 1. On the cross-examination you have spoken of his mind; 
state whether or not, in your opinion, he was of sound mind, pos- 
sessed of mental faculties like ordinary men, or otherwise. 


(Same objections as to int. 3.) 
2024 A. 1. In my opinion, he was not of sound mind as ordinary 


men are. 
(S’o’d) A. H. TROTTER. 
Subscribed and sworn to before me this 26th day of February, A. 


D. 1880. 
[SKAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., Feb. 27, 1880. 


2025 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and j 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is ‘annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 26th day of February, 1880, A. H. 
Trotter, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 

over to said witness was signed by said witness in the presence 
2026 of the respective counsel for the complainant and defendant; 
that said examination took place in the presence of and was 
conducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 


the defendant. 
Witness my hand and seal notarial. 
[ SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Towa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
2027 Deposition of C. W. Verder. 
Circuit Court of the United States, District of Towa. 


JoNaTHAN Epwarps, Trustee, vs. Gro. L. DavENpoRT e¢ ol. 
FRBRUARY 27, ISSO—9 a.m. 


Examination proceeded. 
All parties present, 
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C. W. VERDER, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant : 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. 1. C. W. Verder; age, sixty-two; residence, Davenport; have 
resided in Davenport 24 years excepting 7 years, from 1867 to 1874, 
when [ resided in the adjoining township of Buffalo, and the 
2028 summer of 1875; occupation, out of health and not able to 
do any work. 
I. 2. State what offices you have held in the city of Davenport, 
and when. , 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 2. In 1860 I was appointed deputy city marshall and deputy 
collector. I held these offices 1 year and was reappointed by the 
city council and served another year. I continued to hold the offices 
of deputy marshall and collector for two years, 1860 and 1861, and 
was also assessor and deputy collector in 1862 and 1863. After 
working for the city 4 years I went into the insurance business, and 

continued in this business in Davenport 4 years. 
2029 Int. 3. State how long you have known George A. Daven- 
port and what opportunities you have had of knowing him. 


(Same objections as to int. 2.) 


A. 38. 1 have known him since April, 1856. In January, 1856, I 
came here to locate, and bought a leasehold in block 59, on Second 
St., third door east of Brady St. That leasehold was controlled or 
looked after by George L. Davenport, as guardian of George A., as 
I understood it. The ground rent was payable to George L. Daven- 
pert—that is, so far as I recollect. At that time I saw him daily; 
sometimes half a dozen times a day. I was in the merchantile 

business and he was in my store frequently. My business 
2030 was hats, caps, and fur business. The firm was Verder and 

Crampton. In August, 1857, I sold out my lease and moved 
across the street. There was a certain time, and I couldn’t te!l 
when or how long, when George A. was sent off East, to Baltimore. 
After his return I saw him frequently. While I was on my farm [ 
was in town sometimes every day for a week, and sometimes not for 
a month. I very often saw him when J was in town. ) 

I. 4. State whether or not during your acquaintance with him 
you had frequent opportunities of hearing him talk. 


(Same objections as to int. 2.) 


A. 4. I have. 
2031 I. 5. You may state now what was the character of his talk 
as you have heard him, as to its being coherent or incohe- 
rent, like the language of ordinary men, or peculiar; and give 
facts illustrating his habits in this regard, 


(Same objections as to int. 2.) 
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A. 5. I couldn’t say, perhaps, correctly. Sometimes he would 
talk as though he ebiod’ what he was talking about correctly. 
Then he would branch off onto some other subject not pertaining 
to the conversation previous, leaving the first subject before it 
seemed to be completed. What was said 10 or 15 years ago I have 
no recollection of. I recollect his manner, but not his 
2032 subjects. From the time I left the farm, in 1874, till 1878 I 
was in the coal business, and saw but little of George. He 
would frequently pass the office, but I didn’t have any conversation 
with him, because I was busy writing inside. In 1878 I was secre- 
tary of the Scott County Agricultural Society and had my office on 
Main street, just opposite his father’s office. George would fre- 
quently come over to see me, I being an old acquaintance, and I 
had frequent opportunities of hearing him talk. 
I. 6. Did you ever know him to hold a connected conversation 
about any kind of business? If so, state when and where and 


‘ what was said. 


2033 (Same objections as to int. 2, and because it is leading.) 


A. 6. I cannot say that I ever did. 
I. 7. Did you ever hear him try to talk about business; if so, 


what was said ? 


(Same objections as to int. 2.) 


A. 7. As I said, in 1878 I had an opportunity of hearing him con- 
verse more than I had at any time previous. At one time, when 
he was at the company’s office, there was a gentleman came there 
and asked him if he owned a certain lot cor. Front and Brady Sts. 
This man that came wanted to hire a piece on the alley and ask ed 

George what it was worth. George said to him he did not know 
2034 what it was worth. He said his father had charge of it. 
The man asked him if he couldn’t rent him a certain piece 
there for a blacksmith’s shop. He said he could not, for his 
father had charge of all his property. I think there was nothing 
more said in relation to it. Before George left, in 1879, George 
used to be in my office and ask me in reference to his stock and his 
father’s stock in the agricultural society—George A. and George L. 
had each one share in the Scott County Agricultural Society—if the 
assessments were all paid up, and if there was anything due on them. 
I told him they were all square up to that time. I think it 
2035 was August, in 1879, that his father was out in Tama county 
and George was going to him. He came over and told me 
he wouldn’t be here to the fair in September. I said to him at that 
time there was an assessment of five dollars on his share of stock ; 
that it must be paid on or before the first day of September or the 
stock would be forfeited. He said to me I would have to see George 
E. Hubbell, his attorney; that he had charge of all his business. 
He bid me good-bye and said he was going on the next train. 
I. 8. From your knowledge and acquaintance with him what was 
the extent of his ability to concentrate his mind upon any 
2036 subject of business? State your observations upon this sub- 


ject. 


a 
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(Same objections as to int. 2.) 


A. 8. I do not know that I ever heard him talk on any business 
transactions to amount to anything. We never talked on business 
unless it was about his purchase of cigars, fancy pipes, and fishing- 
tackle and fish-hooks. I never paid much attention to this. I al- 
ways agreed with him, because it was easier to get along with him. 
If you disagreed with him there was a row. He was very quick- 
tempered. | : 

I. 9. In this connection state the character of his temper as it 
came under your observations, and give examples of what it was. 


(Same objections as to int. 2.) 


2037 A. 9. I have frequently heard him make threats and have 
seen him pull a pistol out of his pocket on one occasion. I 
may add that he didn’t point it to any one, but threatened to if they 
came on, saying that he was ready for them. I was at Dr. Wright’s 
office, east side of Main St., and George was there. From what I 
heard said George had had some fracas with a policeman, and he 
expected the policeman to come ayound again; that he was ready for 
him. This was in connection with a skiff which was in George’s 
possession and which was claimed by some one else, as I un- 
2038 derstood it. He said he would whip any two policemen. I 
never had any trouble with him. 
I. 10. What, if you know, were his habits? How did he put in 
his time? 


(Same objections as to int. 2.) 


A. 10. Going from one store to another, stopping a short time at 
each place, and frequently he would have his fish pole and minnie 
bucket at the water’s edge; never knew him to be engaged in any 
kind of business. 

I. 11. It is admitted that he was the owner of considerable real 
estate in the city of Davenport. State who paid his taxes while you 
were city collector and assessor; whether he ever vaid them in per- 
son or not. 


(Same objections as to int. 2.) 


A. 11. He never paid them, to my knowledge. 
2039 =]. 12. Who did? 


(Same objections as to int. 2.) 


A. 12. His father, George L. Davenport; some leaseholds, some 
portions of block 59, were on long leases and the lessees paid the 
taxes. I do notr emember of an instance when George either paid 
or came to the office to see about his taxes while I was deputy col- 
lectur and assessor. I collected all the revenue during the time that 
I was deputy collector. 

I. 13. Who made the lease while you occupied part of block 59? 
Who collected the- rents ? 


(Same objections as to int. 2.) 
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A. 13. I can’t say who made the lease, for I bought the leasehold 
of a prior lessee. George L. collected the rents. 
2040 I. 14. Mr. Verder, you may state whether or not George A. 
Davenport has during your acquaintance attended to his own 
business or business relating to his own property or some other per- 
son; if so, who was it? 
(Same objections as to int. 2.) 
A. 14. To the best of my knowledge George L., his father, always 


attended to his business. 
I. 15. By what authority, as you understood it? 


(Same objections as to int. 2.) 
A. 15. As guardian. 
I. 16. State whether or not during your acquaintance with the said 
George A. Davenport, judging from the facts and circumstances that 
have come under your immediate observation, was the said 


2041 George A. Davenport at any time competent to transact any 
kind of business requiring ordinary judgment and reason? © 


(Same objections as to int. 2.) ~ 

A. 16. I should consider him not competent. 

1.17. State whether or not, judging from his conversation and 
conduct as related in this your deposition and basing your opinion 
thereon, was.he or not at any time during your acquaintance with 
him of sane mind. 


(Same objections as to int. 2.) 
A. 17. That is, sometimes he would talk sensible for a short sen- 
tence; then he would stroll off onto some other subject. I did not at 
all times consider him of sound mind. 
2042 I. 18. Did you ever know him to have a lucid interval, 
when his mind was perfectly sound? 


(Same objections as to int. 2.) 
A. 18. I did not believe him to be of sound mind. 


Cross-examination: 


Int. 1. The only time that you occupied property belonging to 
George A. Davenport was the short period you have named in 1856 


and 1857, is it not? 

Ans. 1. Yes, sir. 

I. 2. Was George a minor at this time or not? 

A. 2. He was in 1856 and 1857 a minor. 

I. 3. Do know whether leases were made on any of this property 
after George became of age? 

A. 3. I do not personally, only what I have heard. 
2043 I. 4. If any such were made do you know whether they 
were executed in the name of George A. and signed by bim 


or not? 
A. 4. I do not know personally. 
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mt 
5 I. 5. Then you do not know that George L., the father, has ever 
| exercised any authority or power over this property as guardian 
| of George A. since George A attained his majority ? 

A. 5. Not to my knowledge. 
} (Signed) C. W. VERDER. 
d 


. Subscribed and sworn to before me this 27th day of February, A. 
. 1880. 

[SEAL. | (Signed) C. H. CLEMMER, 
* Notary Public in and for Scott Co., Iowa. 


:- Adjourned till 1.80 p. m. 


~~ 


2044 Unitrep States or AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 27th day of February, 1880, C. W. Verder, 
who was then by me duly sworn and examined and his examina- 
tion reduced to writing by me, and, after being by me read over to 

said witness, was signed by said witness in the presence of 
2045 the respective counsel for the complainant and defendant; 
T t that said examination took place in the presence of and was 


conducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 
Witness my hand and seal notarial. 
[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


| 2046 "Deposition of E. Sherman. 
Circuit Court of the United States, District of Iowa. 


a JONATHAN Epwarps, Trustee, vs. Gro. L. DAVENPORT e¢ al. 


1.30 P. M. 
Examination proceeded. 
All parties present. 


FE. SHERMAN, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
defendant : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. E. Sherman; residence, Davenport ; have resided in Daven- 
port 22 or 23 years; occupation, capitalist; age, upward of 60. 

I. 2. Are you acquainted with George A. Davenport; if so, how 
r long, and intimately? And if intimately, say so. 
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2047 A. 2. I have known him since about 1858, I think, when I 

came here to live. I can’t say I have known him intimately. 
I have met him and talked with him, off and on, frequently, but 
not as much as with others. 

I. 3. State whether or not, during your early residence, you were 
engaged in the banking business under the firm of Nichols, Sher- 
man and Co.; also in the loan and real estate businessin connection 
with Nichols. If so, where was your place of business and the street ? 

A. 3. We didn’t go into the banking business. 

I. 4. Please state what business you were engaged in all during 
the time you were a resident of Davenport. 

A. 4. When I first came I went to loaning money for my- 

2048 self and through agents throughout the State, in different 

parts of the State. I had eighty thousand dollars in gold. I 

have been engaged largely in farming in this county and else- 

where. I have been engaged in banking as vice-president of the 

Davenport Savings Bank. I was for years on the loan committee, 

— approved or disapproved a large portion of applications for 
oans. 

I.5. What years were you vice-president of the Davenport Sav- 
ings Bank, as near as you can remember ? 

A. 5. From the time it first started, about 4 years. It started at 
the time the Davenport Savings Institution went down. Charles 

Kk. Putnam was its president during the time I was vice-pres- 
2049 ident. Lipman Ochs was on the loan committee and one of 
the directors. 

I. 6. State whether or not during the time you were connected 
with the Davenport Savings Bank any person made application for 
a loan at the bank upon securities with which George A. Daven- 
port was connected ; if so, state the circumstances thereof as you 
recollect them. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) | 


A. 6. Mr. George L. Davenport applied for a loan upon property 
belonging to the young man George A., as we supposed. Then it 
became necessary to investigate the title, and so forth. The ques- 

tion came up whether George A. was competent to transact 

2050 business—deed property. I took the ground that we wer-n’t 

safe in makin the oan, and Mr. Putnam took the ground 

that the courts had decided that he was compos mentis. We argued 

the point considerably at a meeting of the board. A committee was 

appointed, who referred the matter back to the board, and it was 

decided that in view of the court deciding that he was compos mentis, 

as stated by Mr. Putnam, to make the loan. The board relied upon 

the statements of Mr. Putnam as to George A. having been decided 
to be compos mentis by the court. This was about 8 years ago. 

I. 7. Did you or any member of the board, to your knowl- 

2051 edge, during the negotiation for this loan, have any conver- 

sation with George A. in respect thereto; if so, what was it? 


(Same objections as to int. 6.) 
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A. 7. I think I met the young man and asked him if he was will- 
ing to sign a mortgage. He spoke very lightly of the matter, as 
though it didn’t concern him very much, and said he was willing 
to sign the mortgage to help his father build the block. Until the 
matter came up in the board I supposed his father was his guar- 
dian. I had always heard so. 

I. 8. State whether or not you ever knew the said George A. Dav- 
enport to ever be engaged in any kind of business. 


(Same objections as to int. 6.) 


A. 8. I never did know, to my recollection, of his ever being in 
any business. , 
2052 ~~ «I. 9. State, if you know, what were his habits. How did 
he put in his time? 


(Same objections as to int. 6.) 


A. 9. I didn’t see him as much as others; still I was around there 
considerable—on Front St. He put in his time in fishing, telling 
long yarns about rats. I supposed they were yarns, but don’t know 
that they were yarns; they might have been facts. I don’t think 
he had very many associates, to my knowledge. 

I. 10. You may state, Mr. Sherman, if you ever. had any other 
talk with George than the one time when you asked him if he would 
sign the mortgage with his father that you can recall. 


(Same objections as to int. 6.) 


2053 A. 10. I have had frequent talks with him since that time. 
Sometimes I have talked with him when he said he was dis- 
satisfied with himself and every one else, and he said he would go 
and get drunk and get on a spree and have satisfaction. He would 
threaten to shoot some one, and he would have his gun loaded or 
his knife in his hand, or a razor. I haven’t seen those things; he 
would say he had them. I have seen his revolver. 
I. 11. Did you individually and on your own judgment favor the 
idea of making a loan on George A.’s property ? 


(Same objections as to int. 6.) 


A. 11. I did not; I objected to it. | 
I. 12. State your reasons now for objecting to it as they then 
existed. : 


(Same objections as to int. 6.) 


A. 12. I had got my prejudices up that he was non compos 
mentis. 
2054 I. 13. State from what sources you got that belief as to his 
unsound mental condition. 


(Same objections as to int. 6.) 


A. 13. I think the general impression was, besides my own ideas 
of the man from his conversations, that he was of unsound mind. 
71—145 : 
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I. 14. Now you may state whether or not Mr. Putnam was the 
attornev of Mr. George L. Davenport at the time he wanted to nego- 
tiate this loan, as you understood. 


(Same objections as to int. 6.) 


A. 14. I supposed he was, because he seemed to take a warm 
interest in the matter; because when I would not approve of so 
much money being loaned to Mr. Davenport he wanted me to resign, 

and named Mr. Davenport as my successor. He also called 
2055 me to his office in reference to the matter. I told Mr. Put- 

nam if they would take my stock I would resign, but I didn’t 
think he could put me out. 1 then held over one-third of the 
stock—1,800 shares. 

I. 15. You have stated in your deposition that Mr. Putnam repre- 


~ sented to you, as a member of the loan committee, that George A. 


Davenport had been adjudged a sane person by somecourt. I wish 
you would state now, as fully as you can remember, his conversa- 
tion in that respect. 


(Same objection as to int. 6.) 


A. 15. We talked of the matter once or twice, because it was a 
matter that I took a good deal of interest in. He said he was clearly 
of the opinion that the decision of the court would justify 
2056 us in making the loan. He said that George A. had been 
adjudged compos mentis by the court and there was no risk 
whatever 1n making the loan. If he said what court I don’t remem- 
ber. I took the ground that the bank ought not to loan that amount 
of money to any one; that it was to- large an amount; we could 
loan it to better advantage. There were others that wanted it. Mr. 
Putnam had some 10 shares in his boy’s name, and hence I thought 
he had an ax to grind. Hence he took one position and I another, 
and when he found me in the way he wanted me to resign. I dis- 
covered he had another ax to grind than the interest of the bank, as 
I believed. 
I. 16. At the time that you asked George A. if he was will- 
2057 Ing to sign a mortgage for a loan to his father, did he seem 
to give the matter any serious business thought, or did he 
pass it as a matter of trifling consequence? State anything peculiar 
about him at that time, as you observed. 


(Same objections as to int. 6.) 


A. 16. I didn’t see anything peculiar. He always seemed to have 
a great deal of confidence in his father, and would do as his father 
said and please his father. He always seemed a very dutiful boy. 

I. 17. From your observation of George A. and of his father’s con- 
trol over him, state whether or not his father exercised a controlling 
influence over him. 


(Same objections as to int. 6.) 


A. 17. I sometimes thought so, and I have seen him when 
2058 he wouldn’t heed his father atall. He seemed to bein a had 
humor—in one of his fighting moods, when he would fight 
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anybody or anything that said ought to him—when he wouldn’t 
heed his father. 

1.18. You have stated that the loan was finally approved. You 
may now state whether or not you based your approval of it on the 
ground of Putnam’s statement that George had been adjudged by a 
court to be a sane person. 


(Same objections as to int. 6.) 


A. 18. It was solely upon the ground that he had been adjudged 
by a court to be a sane person that I acted. 
I. 19. Who was the attorney of the bank at that time? 


(Same objections as to int. 6.) 


A.19. Mr. Putnam acted as attorney to examine papers—ab- 

stracts. He was the only one that the bank relied upon. 

2059 Parties applying for loans were allowed to choose their own 

attorneys, and the papers—abstracts—were looked over by 

Mr. Putnam. There was no particular attorney except Mr. Putnam. 
We did rely upon him. 

[. 20. Outside of Mr. Putnam’s statement that there had been a 
judgment of court declaring George sane, would it or not have been 
your opinion, from your knowledge of George, that he was incompe- 
tent mentally to have made the mortgage? 


(Same objections as to int. 6.) 


A. 20. It would have been that he was incompetent, from my own 
knowledge and from what I learned from others. 
I. 21. From your acquaintance with George A. Davenport and 
intercourse with him, as related in this your deposition, have 
2060 you ever thought him of sound mind? 


(Same objections as to int. 6.) 


A. 21. Not asa general thing; that word ever—I have seen him 
when I thought he was sound enough. 


Cross-examination : 
I. 1. How often a week have you seen George or on average since 
you have known him? 
A. 1. I used to see him every day—2 or 3 times a day—when I 
was in business; that was 4 or 5 years ago. 
I. 2. Did you talk with him every time that you would see him ? 
A. 2. I did not; scarcely ever talked with him; only at times; 
only to pass the time of day. 
I. 3. You frequently saw him in company with persons, did you 
not ? 5 
A. 3. Yes, sir. 
2061 I. 4. You spoke about his telling yarns about rats. Have 
you heard him say anything about rats in the last 10 years? 
A. 4. Yes, sir. . 
I. 5. How long since? | 
A. 5. Probably a year; he was telling a long yarn about catching 
rats, how many he had caught, and how he caught them. 
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I. 6. George used to drink a good deal during the early part of 
your acquaintance, did he not? | 

A. 6. I think not at my first acquaintance; he was then very 
voung; there was a period, though, later—probably 10 or 12 years 
ago—I didn’t see much of it, but I understood that he was drinking 
a good deal. I understood that this was why they had the matter 

come up in court to take his property away from him. 
2062 I. 7. When, then, he said he would go off and get drunk 
and have a spree it was at the time you understood he was 
drinking, was it not? 

A. 7. No, sir; the time he was a temperance man, as I understood 
it; he seemed to want tospite his friends and get drunk. 

I. 8. Did he carry his threats into execution and get drunk? 

A. 8. I never saw him drunk. I think he did not carry those 
threats into execution ; not to my knowledge. 

I: 9. When applications were made for loans to the Davenport 
Savings Bank the application is first presented to the board of di- 
rectors, is it not; or was not this the rule when you were connected 
with it? 

A. 9. No, sir; an application was made to the loan com- 
2063 mittee or any one of them; they had authority to make the 
loan if they saw fit, but if there was any doubt about it it 

was referred to the board of directors, as I understood it. 

J. 10. Who presented the application of Mr. George L. Davenport 
for the loan you speak of, and to whom was it first presented—to the 
board or to the loan committee; do you remember ? 

A. 10. I don’t remember who presented it. I think it was Mr. 
Putnam. I don’t remember whether it was first presented to the 
board or to the committee. I know it was referred to the loan com- 
mittee and the loan committee referred it to the board. 

J.11. When the matter came up before the board this 
2064 — of George’s mental competency was brought before 
the board, was it? 

A. 11. Yes, sir. 

I. 12. You expressed to the board your doubts, you say, of the 
loan being a safe one on the security of George’s property, on ac- 
count of his mental condition. Is that so? 

A. 12. I did. 

J. 13. Mr. Putnam then, in answer to your objection, stated that 
George had been adjudged by a court to be compos mentis, and you 
withdrew your objections on this statement of Mr. Putnam. Is 
that so? 

A. 13. Yes, sir; I acquiesced in making the loan. 

I. 14. Did other members of the board take part in the discussion 
of this question at that time? 

A. 14. I think it was talked over generally among us all 
2065 ore were there. There was hardly ever more than a quorum 
there. 

I. 15. Did Mr. Putnam state in what proceeding or under what 
circumstances George had been declared compos mentis by the court? 

A. 15. He did. He said there had been steps taken to take his 
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property out of his hands when George was drinking a good deal— 
»y his mother—so I understood. The result was they failed in 
making a case, and the court found that he was as competent to man- 
age his own affairs as George L. Davenport was to manage his 
affairs for him. 

I. 16. This proceeding, then, as you understood Mr. Putnam to say, 
happened when George was drinking. Didn’t Mr. Putnam say it 

was in consequence of his drinking? ' 
2066 A. 16. That they were afraid he would squander his prop- 
erty was the reason why they took the step. I think that is 
what he said. 1 understood it was because he was drinking. I 
don’t know. 

I. 17. Do you remember who were members of the board at that 
time? Ifso, give their names. 

A.17. I couldn’t exactly call them all; there has been so many 
changes. Judge Grant was a member. I don’t think Mr. Campbell 
was a member. He wasa director the first year; he may have been 
a director twice. 

I. 18. Was not Mr. Campbell one of the loan committee to whom 
this Davenport application was refer-ed ? 

A. 18. My recollection says “ No.” I don’t remember serving on 

any committee with him. 
2067 I. 19. You say that Mr. Putnam was in one sense an attor- 
ney for the bank. Was not this matter of attorneyship, so far 
as Mr. Putnam was concerned, confined to an examination of the 
abstracts that either accompanied ur followed applications made for 
loans? 

A. 19. Yes, sir. 

I. 20. Wasn’t Judge Grant present at the meeting when this 
Davenport loan was discussed ? 

A. 20. I don’t remember. He might have been in. 

I. 21. Did you ever buy any paper with George A. Davenport’s 
name on? 

A. 21. I never did, to my knowledge. 


(S’2’d) E. SHERMAN. 


Subscribed and sworn to before me this 28th day of February, A. 


D. 1880. 
[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., Feb. 28, 1880. 


2068 UnitTep STATEs OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 28th day of February, 1880, E. Sherman, who 
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was then by me duly sworn and examined and his examination 
reduced to writing by me, and, after being by me read over to said 
witness, was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said ex- 
« 2069 amination took place in the presence of and was conducted 
by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
» the defendant.. 
: Witness my hand and seal notarial. 
[SEAL. ] (S’g'd) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


* 2070 Deposition of W. P. Bissell. 

’ * Cireuit Court of the United States, District of Towa. 
. vJoxnarHan Epwarps, Trustee, os. Georerk L. Davenrorrt ef al. 
: FEBRUARY 2S, 1SSQ—0 a. mn. 
‘ Examination proceeded, 

. AT] parties present. 


W. P. Bisseu, being first duly sworn, doth, in answer to the several 
‘interrogatories to him propounded, testify as follows on behalf of 
defendant: 


Int. 1, What is your name, age, residence, and occupation ? 
» Ans. 1. W. P. Bissell; age, thirty-five; residence, Davenport for 135 
. years; occupation, hardware business. 
. 2071 I. 2. How long have you known George A. Davenport ? 
, What is the character of your acquaintance ? 
* <A. 2. I have known him ever since I have been here—that is, I 
inet him a short time after I cume here. He has been in my store 
often. Mv store is on a lot that is leased from him. 
¢ I. 3. State whether or not he has, and, if so, how often, made pur- 
«chases at your store of articles of hardware ; if so, what articles were 
generally purchased by him. 


(Objected — by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 3. He has purchased goods from me from time to time ever 
since I have been here; of course, I can’t state exact dates. 
2072 He has bought more or less each year. His purchases con- 

sisted principally of pocket-knives, revolvers, files, padlocks, 
keys, and machinist tools—small tools—tishing-tackle when [kept 
HH. During the 18 years I think T have sold him a dozen revolvers, 
- Td You state that you leased the ground belonging to him or 
hat your store is on ground leased from him. State to whom the 
ground rent was paid by vou and the cireumstances connected with 
its collection, 


(Same objections as to int, 3) 
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A. 4. I have in one or two instances paid it to George A. when he 
was alone and taken his receipt for it, but his father, George 
2073 L., generally came with him. George L. would take the money 
and George A. would sign the receipt; and right along when 
George L. had been owing me it was counted up and taken out of 
the rent. The accountsof both George A. and George L. were taken 
out of the rent. The rent was payable semi-annually, the first of 
January and first of July. The amount was 125 dollars each 
payment. This continued up to the appointment of Mr. S. F. Smith 
as receiver. I paid rent for a short time to Charles E. Putnam. I 
think Mr. Smith was appcinted receiver in May, 1877. 
Int. 5. In the payment of these rents you state that you paid once 
or twice to George A. Davenport. Was that payment the balance 
of account or a full semi-annual payment ? 


2074 (Same objections as to int. 3.) 


Ans. 5. I said I paid it to George A. when he was by himself. 
My impression is that it was a balance of account. 

Int. 6. During your acquaintance and business Intercourse with 
George A, Davenport state any peculiarities you observed in his 
conversation, conduct, and habits and give such circumstances as 
will illustrate his character in this respect fully as it came under 
your observation, 


(Same objections as to Int, 3.) 


Ans, 6. He was always very peculiar, I never considered him 
capable of transacting business for himself or any one else as it 
should be done. He was often telling of some escape he had, and 

if you disputed him mm these matters he would become very 
2075 angry. I always let him believe I believed them. For sev- 

eral years his habits were very bad and under the influence of 
liquor, and he was then more quarrelsome than when sober. He 
has often been in my store with rats and mice in his pockets. Some- 
times they were alive and sometimes they were dead. 8 or 9 years 
ago, when Harry Lee left the Davenport National Bank as At ts I 
asked him why he didn’t take the position. He replied that he was 
verfectly competent, but that he didn’t want the responsibility. He 
om often been to my store when travelling men with samples were 


there, and he would see some fancy-pocket knife and insist upon 

2076 my telegraphing for it and have it come by express. After 

Mr. Smith was appointed receiver he would often come into 

the store and tell me that next week he would have everything in 

his own hands again—be his own boss. I think he told me this 

right along for about a year and different times nght along for a 
’ 


vear, LT always got along with George well enough, because T never 
disputed him, He was a sort of a nuisance—a necessary evil. 1 
never had any trouble with him. I have heard him = thraten 
to KEL people” He told me he was going to kil Patnam;: that 
Patuam had robbed him, TF heard him say he had licked 
Kaufman, the marshal. He came into the store when he ap- 
parently was under the influence of quer and asked for a knite, 
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He said he was going to Rill a ‘son of a ditch across 
WTT the street, who he said had insalted him, I stoped hin trom 
picking up a knife but he grabbed a grasshook—a sickle— 
and said he could cut his damned head off with that 1 followed 
him right across the street; told him I wanted him to come back to 
the store with me. I told him I thought I had something that 
would do him good. He came back with me; let me take the grass- 
took. I took him in the back part of the store, and he sat down, I 
took a glass and went to the drug store next door and got it about 
two-thirds full of whiskey and told him to try that. He d-ank it, 
sat there about 15 minutes, and went off so drunk he couldn’t walk 
straight. My intention was to disable him, so he couldn't 
2078 commitany injury—to quiet him. He was different at differ- 
enttimes. Sometimes he would be quite sensibleand sometimes 
his conversation was rambling and run from one thing to another. 
He complained to me a good deal about his head—about the spells 
he had. He would often tell me about what a monstrous fish he had 
on ‘his hook, and that it broke his line. His general conversation 
was in regard to matters you wouldn’t pay any attention to and you 
would know wouldn’t be so. He would tell me about his fishing— 
shooting geese at his home with a rifle as they were fying over; 
about his pipes, tobacco. He spoke about his being in Baltimore at 
school, Within the last year he has been at the store, and 
WT seemed downhearted; he would say he was going to clear 
eut and that vou wouldn't hear from him any more He 
often told me about his father, He never seemed dissatistied with 
anything his father was doing or had done. I have had notes of his 
father that George A. had endorsed. 
Int. 7 What writing have you seen George A. do? 


(Same objections as to int. 3.) 


Ans. 7. I have seen him sign his name to receipts for ground rents 
and nothing more; I have prepared receipts for him to sign; | 
would show him where to sign. He would take my pen and 

2080 sign it. At other times his father would come with him and 
bring receipts already signed. George did not seem to know 

where to sign his name without it being pointed out. I always dis- 


_ liked to transact any business with him alone, and supposed that 


8 


his father, George L. Davenport, was his guardian. 
Int. 8. In making your semi-annual settlements for ground rent 


, did you have occasion to go over your accounts for merchandise 
' purchased by the Davenports; and, if so, what business capacity, if 
; any, did George exhibit 1n examining these accounts, or what inter- 
est, if any, did he manifest in that regard ? 


» 


(Same objections as to int. 3.) 


Ans. 8. I always rendered him a bill of the merchandise he 
2081 had purchased, and he wouldn’t take any particular interest 
in it—not as much as I would like to see him have. He 
. would always take it for granted that what I did was all right, and 
would often explain the bill to him—read over the items—to see if 


HENRY R. BOND, RRESTRR, VR SARAH G DATENPORR, wo 


it was right. T would ask him if this was night, and he would say 
“Yea” He would not attend to it as a business man should. He 
seemed to understand, in one sense of the word. He would know 
what he bought and say it was all right. : 

Int. 9. How often was it that George asked you to telegraph for 
things that seemed to strike his fancy ° ! 


(Same objections as to int. 3.) 


Ans. 9. He has often asked it, but I would seldom do it. I 
2082. would order by mail; it would take only a little longer. =! 
always discouraged him in regard to telegraphing. Y have 
written dispatches that he has taken down to the office. My name 
was signed to it and he would pay for it; the goods would come to 
me. I would write the dispatch when he insisted on it. I think the 
last thing I telegraphed for—was a year ago this winter—was some 
ice-creepers. An ice-creeper is an article made to put on the heel of a 
shoe or foot to prevent a person from slipping in icy weather. They 
retail at 25 cents a pair. He had me om mn d to Detroit for them. 
[ said if he would pay for the dispatch [ would pay for the 
2083 express charges on the lot. Thev were vot all for hin, | 
cannot state positively that [ever telegraphed for anything 
else. [tis my impression that [T have, but do not remember any 
other article. 
Int. 10. You spoke awhile ago on eceasions of travelling men 
being at your store Gearge would see something that would strike 
his fancy. What were these articles, generally ? 


(Same objections as to Int. 3) he 


Ans, 10. Fancy pocket-knives, fine razors (he was great on razors), 
fine drawer locks, padlocks, and fishing-tackle. 

Int. 11. Did he seem to exercise any judgment so far as the 1m- 
mediate use of these articles was concerned ? 


(Same objections as to int. 3.) 


2084 Ans. 11. Yes; but it was very poor judgment. 
Int. 12. How frequently would he buy razors, for instance? 


(Same objections as to int. 3.) 


Ans. 12. Whenever he would see a razor that struck his fancy; 
for instance, he would buy a razor to-day, and if he came in next 
week and saw a razor that struck his fancy he would buy it. He 
never bought the same kind twice. He evinced the same disposition 
in purchasing knives or revolvers. If he saw anything that struck 
his fancy he would buy it; it made no difference what it was. One 
day last spring he came to me with a circular about some new fish- 

hook in Pennsylvania and he wanted me to telegraph for it. 
2085 I told him it was all nonsense. He paid me the money and 

I enclosed it in a letter and ordered them by mail. I wrote 
the letter before him and enclosed the dollar and had him take it to 
the posi office. I was particular about it, because he would come in 
and inquire about goods before they came. In this instance he came 
in a dozen times and inquired if the goods had come before they 
72—145 
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had come. These fish-hooks were delayed beyond the usual time. 

He was liable on such occasions to come in 2 or 3 times the same 

day, when he ought to have known there couldn't be another mail, 
after I told him first, until that night. 

Int. 13. You may state in your dealings with him, what you 

found it necessary to do in order to reach his understanding ; 

2086 if any unusual efforts were necessary state what they were. 


(Same objections as to int. 3.) 


Ans. 13. I would always make everything as plain as possible, 
and be more particular with him than I would be with a man of 
ordinary ability. 

Int. 14. Did you treat him as a simple-minded boy or child? 
State anything in that regard that would show how vou treated and 
regarded him. 


(Same objections as to int. 3, and because it is leading.) 


Ans. 14. To the first branch of the question I would say I did. I 
always treated him asa simple-minded person; I was always par- 
ticular in regard to what I told him; he seemed to remember 
2087 it, and I would humor him in what I considered his foolish 
whims, and get along with him the best I could. 
Int. 15. What did you observe, if anything, peculiar about his 
knowledge of the value of property or money ? 


(Same objections as to int. 3.) 


Ans. 15. He didn’t seem to realize the value of property or money ; 
I have been to his father, who I considered his guardian, and asked 
him if I should let him have any goods; he would tell me to let 
him have small articles and get along with him as best I could; I 
state this to show my opinion of George A.—how I regarded him. 
Int. 16. You may state if you had any instructions from his father 
about what you should do in the way of selling George A. goods ; 
and in the same connection you may state if you avoided 

2088 _ sales to him rather than encourage them. 


(Same objections as to int. 3.) 


Ans. 16. I talked with. his father about letting him have goods, 
and his father has told me to let him have small articles and get 
along with him the best way I could; I have often discouraged him 
in purchasing goods that I knew were of no use to him; I have 
refused point blank to sell him revolvers, and I have sold them to 
him. 

Int. 17. State whether or not he evinced the same peculiar notion 
in buying revolvers that struck his fancy as other articles. 


(Same objections as to int. 3.) 


Ans. 17. Yes; if he saw a fancy pistol he would buy it. 
Int. 18. As to prices—did he or not question values? 


2089 (Same objections as to int. 3.) 
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Ans. 18. He would generally ask the price of an article; he always 
seemed satisfied with the price and never tried to purchase for any- 


thing less than the regular price. 
Int. 19. Have you any idea what hedid with the various revolvers 


he purchased of you ? 

(Same objections as to int. 3.) 

Ans. 19. No; I have not; he would say he had lost them or they 
had been stolen from him or he gave them away; he told me all 


this. 
Int. 20. Did you ever see him when you thought he had mind 


sufficient to understand or transact such business as men ordinarilly 
engage in? 
(Same objections as to int. 3.) 


Ans. 20. No, sir. 
2090 Int. 21. Did his business relations continue sheesh the same 
from about the time you commenced your small dealings 
down to the time he went to Tama county witli his father ? 


(Same objections as to int. 3.) 


Ans. 21. They varied ; sometimes more, sometimes less (my busi- 
ness relations), until the time he left. He owes mea small bill yet; 


I am not certain. 
Int. 22. You have stated that you knew him when he drank to 


excess. When did he quit drinking, as you remember ? 
(Same objections as to int. 3.) 
Ans. 22. I should say some 4 or 5 years ago, but I am told that 


it is nearly 10. 
Int. 28. After he quit drinking in what respect did his dis- 


2091 position seem to change, if in any? 
(Same objections as to int. 3.) 
Ans. 28. He was not as quarrelsome. This was the only differ- 


ence I observed. , 
Int. 24. From your acquaintance with him as related in your dep- 


osition did you ever believe him of sound mind ? 
(Same objections as to int. 3.) 


Ans. 24. I never did. 
Adjourned till 1.30 p. m. . } 
FB. 28, 1880—1.30 p. m. 
Examination proceeded. 
All parties present. 
Cross-examination by plaintiff: : 
I. 1. You say that you have seen him in your store with rats 
and mice in his pockets. Have you seen this of late 


2092 year-? 
A. 1. No,sir; this was 7or 8 years ago; [ haven’t seen any- 


thing of it in late years. 
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I. 2. You spoke about his desire for fancy pocket-knives and 
things of that kind when a salesman would exhibit his samples in 
your store. Were not the quality and usefulness of the article as 
much an object with him as anything else? 


A. 2. Yes, sir. 
I. 3. Now, Mr. Bissell, you state you have shown him where to 


sign receipts. Did you always do this when he signed receipts in 
your store? 

A. 3. Yes, sir; but there were only a few receipts signed in my 
store (some 2 or 3), when he came alone. 

I. 4. Then it is when he came alone, in this way, that you 
refer to? 

A. 4. Yes, sir. 

2093 I. 5. Do you know asa fact that he would not have known 
where to place his signature to a receipt unless it would have 
been pointed out ? 
- A. 5. Talways took it for granted that he didn’t know and showed 
him. His father would do the same thing. 

I. 6. Did you not say that when his father came with him with 
receipts that he brought the receipts already signed ? 

A. 6. He has brought receipts sometimes, and sometimes they 
were made out in my store. 

I. 7. You say he would buy a razor to-day and next week would 
buy another. You do not mean to be understood as saying he 
bought a razor every week ? 

A. 7. on sir; I only meant it to show what he would be liable 

todo. | 
2094 I. 8. What number of razors has he bought of you ? 

A. 8. I should say 20 since I have been in business. 

I. 9. When he bought a revolver of you was it not, as a rule, ac- 
cording to his statement, to supply the place of one that he said he 
had lost or had stolen from him or that he had otherwise dis- 
posed of ? 

A. 9. He would frequently come in, go behind the counter, open 
a case, pick out a pistol, and say he wanted it. 

I. 10. Did he not on those occasions or some of them make some 
remark about his having lost pistols in some way ? 

A. 10. He has told me that he has lost pistols or given them away 
or that they were stolen. 

I. 11. You say that he bought fine drawer locks—padlocks. 
2095. Did he say for what use he wanted these articles ? 

A. 11. He often wanted a padlock for a minnie box, to be 
used for fishing purposes. He had a case to keep his pipes in. He 
had a tool-case down at the office, and things of that kind. The 
drawer locks were intended for these. | 

I. 12. You state that you made it a rule in your intercourse with 
him and dealings to make things as plain to him as possible. Could 
ey aa him understand, then, what you meant and what you 
said 7 
- A. 12. Yes, sir; as a general thing. Sometimes he would get 


* things mixed up. 
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I. 18. Could you succeed in unmixing them? 
A. 13. I got rid of him the best way I could. I paatiied him and 
ot out of his way. 
2096 I. 14. When he bought anything of you he was not satis- 
fied with an indifferent article; he wanted a good article. Is 
not that so? 

A. 14. Yes, sir; invariably. | 

I. 15. The store-room that you occupy is on the north half of 
block 59, is it not? 

A. 15. Yes, sir. 

I. 16. The lease under which you hold was not made to you orig- 
inally, but was assigned to you ? 

A. 16. No, sir; I bought the building on a contract, and when 
that contract is complied with Iam to have the lease. It is assessed 
to me for purposes of taxation. 

I. 17. Who holds that lease now? 

A. 17. W. J. Bissell, my father. 

I. 18. Does he hold it by an assignment ? 

A. 18. Yes, sir; he holds it by an assignment. It has been 

2097 through a number of hands. I made my contract with an 

assignee of a lease, from whom my father subsequently ac- 
quired it. 

I. 19. Is not the lease made in the name of and signed by George 
A. Davenport? . 

A 19. I think it is. | 

I. 20. You say, Mr. Bissell, that you have had notes signed by 
George L. Davenport and endorsed by George A.; have.the notes been 
paid ? 

A. 20. Yes, sir. | 

I. 21. How did you get them ? 

A. 21. I have had them in business transactions with George L. 
I don’t remember of ever having any other note ot George L. en- 
dorsed by George A. than the one for twenty-five hundred dollars, 
which I received for plate-glass furnished for stores: belonging to 

George L. Davenport. George L. wanted time on this pur- 
2098 chase, and there was a certain man in this town that told 

me he would loan George L. Davenport twenty-five hundred 
dollars for six months at 10 per cent. interest, payable in advance, 
with George A. Davenport’s endorsement. Upon the strength of 
this I consented to the sale, and Mr. George L. Davenport brought 
me his note for twenty-five hundred dollars, with George A. Daven- 
port’s name on it as endorser. I gave the note to the man I 
spoke of for twenty-three hundred and seventy-five dollars. The 
man that got the note was W. T. Vanderveer. I think this trans- 
action was in February, 1871. It may have been in February, 
1872. 

I, 22. To whose order was this note made payable? .- 

A. 22. My impression is that it was made tothe order of 

2099 George A. Davenport. I did not endorse it. I wouldn’t en- 
dorse it. A short time before this note became due George L. 

came and asked if that note had to be paid. I saw Mr. Vanderveer, 
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who said if 500 dollars were paid it could be extended 6 months, 
with George A.’s endorsement. I made that arrangement and it 
was so extended. 

I. 23. Did you ever have any other note with George A.’s name 
on it? 

A. 23. I don’t remember ever having any other note with George 
A.’s name on it, either as principal or endorser. 

I. 24. George A. is the owner of the property on which your 
store is? 


A. 24. Yes, sir. 
I. 25. And the receipts that were given to you for rent 


2100 were all signed by George A. Davenport and in his own in- 
dividual name? 

A. 25. Yes; up to the time that Mr. Putnam took charge. I do 
not now remember during Mr. Putnam’s time whether the receipts 
were signed by George A. or by Mr. Putnam. 

I, 26. Since Mr. Smith has been receiver Mr. Smith has signed 
the receipts? 

A. 26. Yes, sir; as receiver. 

I. 27. When you settled for rent, if there was any account against 
George L. it was allowed in the settlement, was it not ? 

A. 27. Yes, sir. 

- ], 28. Now, if the lease was made by George A. and signed by 
- him in his individual name, and the receipts for rent up at least to 
3 the time that Mr. Putnam took possession, and a note passing 
2101 through your hands for the large sum of 2,500 dollars, en- 
dorsed by George A., how could you as a business man get 

the idea that George L. was the guardian of George A. ? 

A. 28. It is a matter I never looked into and I took it from hear- 
say. As far as George L.’s account was concerned that was settled 
_ with George A.’s consent and knowledge. In regard the 2,500-dol- 
. lar matter, after 1 had got my money, that was Mr. Davenport’s 
-and Mr. Vandeveer’s business. 

. I. 29. I think you stated—it perhaps may not be in the record— 
» that all you wanted in these settlements was the receipt of George 
‘A. for the rent; is that so? 
A. 29. I wanted his receipt with his knowledge and con- 
2102 sent of these other transactions with his father. 
J. 30. Do you not know, as a business man, that if George 
‘L. had been the guardian of George A. any contract that you made 
‘with respect to the property of George A. or any payments for the 
‘rent of such property would have to be made with George L. in his 
‘capacity as guardian, and all receipts would have to be signed by 
the said George L. as such guardian ? 
' A. 30. I knew the contract was made with George A. and the 
contract was on record. The receipts were all signed by him. So 
far as his being his legal guardian I didn’t know or investigate ; 
hat is a point of law I don’t know. 
J. 31. You say Mr. Smith was appointed receiver of prop- 
2103 erty that included your store. Would you have paid any 
rent to George A. after having been notified of Mr. Smith’s ap- 
pointment as receiver ? 
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A. 31. No, sir; I would not. I knew that he was appointed by 
the court as receiver of that property,and that he was responsible. 

I. 32. If, then, Mr. Davenport had been guardian, as you say you 
supposed he was, his appointment as such would have come from 
the court. Why did you not inquire before taking George A.’s re- 
ceipts whether he was his guardian—for your own safety? 

A. 32. I knew I was paying my rents as the other tenants was. 
I went along with the crowd. 

I. 33. You say you do not believe he was of sound mind 
2104 at any time since you have known him. Whatdo you mean 
by this? 

A. 33. I didn’t consider him a person of ordinary ability. 

I. 34. Then this is what you mean by saying you considered him 
of unsound mind ? 

A. 34. Yes, sir; I didn’t consider him capable of transacting his 
business as it should be done. 


Redirect examination : 


I. 1. You may state if George A. acted as an idiotic person or a 
omg who was in the condition of an imbecile whose mind had 
een to a great extent deficient by nature or impaired by disease. 


(Same objections as to int.3, and because the question is leading.) 


2105 A.1. I have seen idiots that were a good deal more of an idiot 

than he was, but he hankered that way. I don’t know that 
his mind was ever injured by disease, but I should judge it was left 
deficient by nature. 

I. 2. Were or were you not so much under the impression that 
George L. was the guardian of George A. that if George L. ‘had noti- 
fied you not to sell small articles of goods to George A. instead of 
telling you to do so would you or not have followed his instruc- 
tions? \ 

(Same objections as to int. 3.) 


A. 2. It is my impression that I should have followed his instruc- 
tions. 
J. 3. Now, you say that you took his receipts for rents be- 
2106 cause others did, and you followed with the crowd ; is or is it 
not true that the rent in every instance, except perhaps one 
or two, was settled by George L. in person, except when Putnam or 
the receiver acted ? 


(Same objections as to int. 3.) 


A. 3. It was settled by George L. and George A. George L. was 
present. It was settled by George A. through George L. 

I. 4. Who had charge, as far as you know, of the collection of 
ground rents on block 59 prior to Putnam’s time or the appoiut- 
ment of a receiver, aside from some shops and stables? 


(Same objections as to int. 3.) 


2107 Ans. 4. They were collected, as I have stated there, by 
George L. Davenport with George A. 
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Int. 5. When you say “ with George A.” do you mean that his 
name would be signed to the receipts ? 


(Same objections as to int. 3.) 


‘Ans. 5. I mean they would come together and George would tell 
» George A. what to do and George A. would sign the receipts. 


3 Recross-examination : 


I. 1. You stated in your examination-in-chief, and it has been re- 
‘ ferred to in the redirect examination, that George A. came for rent 
¢ upon one or more occasions without his father. Did you settle with 
‘ him for the rents on those times? 
* 2108 A.1. Yes; Ihave made settlements with him on those ocea- 
sions—paid him money in settlement of balance of rent. 
. Whatever account then was due me I took it out. 
* J. 2. Do you know whether George A. made collections of rents 
‘that were due him from the other tenants without the presence of 
' his father? 
‘ A. Idonotknow. Ineversawany rent paid to him by the others. 
I. 3. Do you know as a fact that George L. was present when the 
‘ other tenants in, that block paid their ground rents? 
» A.3. I have seen them go into the stores together and come out 
‘together, but I was never present when any one else paid their rent. 
(S’e’d) W. P. BISSELL. 


:2109 Subscribed and sworn to before me this 28th day of Febru- 
ary, A. D. 1880. 
[SEAL. ] (S’e’d) C. H. CLEMMER, 
' Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., March 2, 1880. 


“UNITED STaTEs OF AMERICA, 
3 State of Iowa, Scott County : 


| I,C. H. Clemmer, a notary public in and for said county and 
‘State, do hereby certify that in pursuance of the stipulation a copy 
cof which is annexed to the deposition of one Samuel Perry I caused 
ito come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 28th day February, 1880, W. P. Bissell, 
2110 who was then by me duly sworn and examined and his ex- 
| amination reduced to writing by me, and after being by me 
read over to said witness was signed by said witness in the presence 
of the respective counsel for the complainant and defendant; that 
said examination took place in the presence of and was conducted 

y Brannan and Jaynes, solicitors for complainant, and George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the defendant. 
Witness my hand and seal notarial. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 

Notary Public in and for Scott Co., Iowa. 


$ 
+ (Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2111 Deposition of L. S. Viele. 
Circuit Court of the United States, District of Towa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT éé al. 


MARCH 2, 1880—9 a.m. 
Adjourned till 10 a. m., March 11, 1880. 


Marcu 1], 1880—10 a.m. 
Examination proceeded. : 
All parties present. 


L. S. VIELE, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
defendant. 

I. 1. What is your name, age, residence, and occupation ? 

2112 A. 1. L. 8. Viele; residence, Davenport; have resided in 
Davenport about 26 years; occupation, retired ; age,'84 years; 
have known George A. Davenport about 20 years; the first six years 
that I lived here I lived in a house belonging to George L. Daven- 
port; have known him better during the last 15 years than before 
that time; was justice of the peace in Davenport 4 years, from 1872 
to 1876, inclusive; from 1868 to 1870 I was county treasurer of 
Scott county, Towa: prior to 1868 I was engaged in mercantile busi- 
ness in Dav enport. 

I. 2. Has said George A. Davenport, during your acquaintance 

with him, ever been engaged in any kind of business? If so, 
2113 state the character of such business. 


a to by plaintiff as incompetent, irrelevant, onl imma- 
terial.) 


A. 2. I never knew that he was engaged in any kind of business 
whatever. 

I. 3. State what means you had during your acquaintance with 
him of knowing of the habits of the said Geo. A., and state what 
his habits were; how he occupied his time; whether or not he had 
any associates or companions. 


(Same objections as to int. 2.) 


A. 3. I used to see George A. Davenpurt very often; sometimes 
every day for a time, and then not so often ; I would see him 
2114 walking in the streets, frequently upon the corners. talking 
‘with the draymen or boys; sometimes when I would pass him 
he would notice me and walk along with me perhaps half a square and 
talk with me. As faras my observation went, he apparently had no 
object in view; he didn’t associate with any one except to stop and 
talk with the draymen and boys. Very often he would follow his 
father, apparently going to the bank; his father went every morn- 
ing to the bank. 
1.4. What, in your acquaintance with him, did you obser ve as 
to the character of his conversation ? 
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¢ (Same objections as to int. 2.) 

2115 A. 4. I never knew him engage in a conversation in refer- 
| ence to any business matters whatever farther than perhaps 
to tell me something in reference to his property, block 59. When 
I walked along with him, perhaps half a block, it would frequently be 
along block 59, he weuld look up and say, “ This is my property.” 
©n one occasion I was sitting in Mr. Hubbell’s office and he came 
in and inquired for Mr. Hubbell. Mr. Hubbell was not in; he 
turned around to me and in his peculiar manner said to me, “ Lam 
going to have possession of this biock in 2 weeks,” and with an oath 
said, “It is mine and I will have it.” His conversation with me 
usually was of a trifling character. Sometimes he would tell me 
About (according to my recollection) his having some fun with the 
: boys with rats in his pockets. In all the conversations he 
5116 had with me, according to my recollection, he never con- 
re versed with me sensibly in reference to any business matters 
that 1 recollect of. There didn’t seem to be any connection in his 


Conversation. 
+ I. 5. State what you have observed respecting his temper and dis- 


position. 
, (Same objections as to int. 2.) 


A. 5. I can’t speak so much from my own observation, for the 
reason that I was always careful not to irritate him, for I was always 
afraid of him, from what I had heard about him. I have seen him 
sometimes when he was very much excited talking very_loud, but I 
don’t recollect who the parties were. 


_ (Answer objected to by plaintiff as not responsive to the question.) 


D117 1, 6. Tn the conversations that you have had with the said 
’ George A, Davenport and what you have observed of hin, 
What, if anything, peculiar have you noticed respecting bis nen: 
ory? 

(Save objections ax to fat 2, and beaause it is leading.) 
q 


© ACA Tean’t sav as fb Know anything or that [ean recollect any 
viroumatance that would go to shaw what his memory Was, His 
Lonversations have generally been passing convemations at the tine 
L. 7 You have said that you events saw George with his 
father, George L. State whether or not, from your observations, the 
said George L. had or not an influence over George A. which was 
in any degree marked or peculiar; if so, state what you have 
observed in this respect. 
2118 (Same objections as to int. 2, and that the question is lead- 
ing.) 
' A. 7. So far as my observation goes, I always supposed that 
‘George L. Davenport had great influence with George A. Daven- 
port. My reasons for this is that they were most always together. 
George A. was following his father wherever he went. On one or 
two occasions George L. Davenport wanted to see some persons and 
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told George A. to go and ask them to come to his office. He always 


started and went readily at once. 
I. 8. State whether or not you understood that George A. had 


the right to transact business for himself. , 
(Same objections as to int. 2, and because the question is leading.) 


A. 8. I never did understand that he had the nen 
2119 I. 9. Why not? 


(Same objections as to int. 2.) | 
A. 9 Because I understood and everybody else did, at least 


supposed so, that he was incompetent. I supposed for years that 
George A, had a guardian, 


(Plaintiff objects to the answer because it is not responsive to the 
question.) 


I. 10. In the conversations that you have spoken of between your- 
self and him, state whether or not you have heard the said George 
A. laugh. If so, describe the character of his laugh—how it im- 


pressed you. 


(Same objections as to int. 2.) 


A. 10. I have heard him laugh often—or a sort a a 

2120 chuckle. (I don’t know how I might express it.) There 
was something in his manner of laughing that seemed to me 

to indicate a species of imbecility or insanity, or something of that 
character. There was always something about his laugh that car- 


ried to my mind that idea, 
I. 11. State whether or not, from the facts and circumstances as 


narrated in this your deposition, the said George A. Davenport was, 
IW Vour opinion, at any time during your aequaintiice with him 


of sound of sane mind, 

(Same objections as to iat 2.) 

AOU. Talways considered hin demented or aleeted with a spe 
efes of TAANTEY, 


YIYI CYOSS-ONAMTRALOR : 


I. 1, State, as near as you can, when tt was that you met ‘said 
Cieorge A, Davenport in Mr. Hubhell’s oftice and had the CONVErSA- 
tion with him which you have related in your deposition. 

A. 1, 1 think it was about a year ago ; during the winter, a year 
ago; in February or March. 

I. 2. Where is Mr. Hubbell’s oftice located ? 

A. 2. On Brady St.; on block 59. 

I. 3. He said, did he, that he would have possession of that prop- 
erty in 2 weeks, as it was his? 

A. 3. I think so; yes. 

I. 4. Did he say anything, that you remember of, as to how he 


proposed to get possession ? 
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A. 4. He did not. He made a remark, as he turned around, in a 
peculiar way, with a smile, that the property was his and he 

_ 2122 was going to have possession; that is all I recollect now. 

; I. 5. Did you gather from his conversation any informa- 

: tion as to who he claimed was keeping him out of possession ? 

A. 5. I did not. There was nothing in that conversation that in- 


~ dicated anything of the kind. 
I. 6. Then he didn’t give you a full statement of the object of his 


visit to Mr. Hubbell’s office? 

A. 6. He didn’t say anything about what his business was. He 
merely inquired for Mr. Hubbell. 

I. 7. You have stated that George A. Davenport, in your opinion, 
had a species of insanity ; please state, if you can, what species of 
insanity he was, in your opinion, affected with. 

A. 7. I never studied medicine and, conseqently, I can’t 

2123 give you a scientific idea of it. I have said in my direct ex- 

amination that George A. Davenport was demented, which I 

consider a species of insanity. I mean to be understood as saying 

that George A. Davenport’s insanity is of that character bordering 
on imbecility to such an extent as disqualifies him from business. 

I. 8. Did said George A. Davenport know you when you met him 
after you became acquainted with him ? 

A. 8. Sometimes when he met me he would speak to me and call 
me by name; sometimes he would pass me without noticing me at 
all. JI think he knew me personally for at least 15 years. I have , 
reason to suppose so from his manner of speaking to me when he 2. 


passed me. 
2124 (Plaintiff reserves the right to recall the witness for further 
cross-exaim nation.) 


(S’e'd) L. S. VIELE. 


Subscribed and sworn to before me this 11th day of March, A. 


D. 1880. 
[SEAL] (S’e’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till 2 p. m. 


2125 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of e 
which is annexed to the deposition of one Samuel Perry I caused to | 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 11th day of March, 1880, L.S. Viele, who was 
then by me duly sworn and examined, and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 
for the complainant and defendant. | 
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That said examination took place in the presence of and 

2126 was conducted by Brannan & Jaynes, solicitors for com- 

plainant,and Geo. E. Hubbell and Martin, Murphy and Lynch, 
solicitors for the defendant. 

Witness my hand and seal notarial this 1ith day of March, A. 

D. 1880. | 
[ SEAL. | (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2127 Deposition of Henry Berg. 
Circuit Court of the United States, District of Iowa. 


JONATHAN EDWARDS, Trustee, vs. GEORGE LL. DAVENPORT et al. 


2 P. M. 
Examination proceeded. 
All parties present. 


Henry Bere, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A.1. Henry Berg; age, 52 years; my store and residence, corner 
of Third and Harrison streets, Davenport; have resided in 
2128 Davenport 27 years; occupation, gunsmith and dealer in 
guns, pistols, and hunters’ apparatus. 

I. 2. Are you acquainted with George A. Davenport? If so, state 
how often you have seen him, the character of your acquaintance, 
and how long you have known him. 

A. 2. I know George A. about as long as I havebeen here. I have 
seen him every week ; generally he was passing by alone or with 
his father in the buggy. He has been in my store several times; I 
have sometimes sold him goods in my line, but not lately. 

I. 3. State whether or not during your acquaintance vou held con- 
versations with said George A. Davenport; if so, about how often ? 

A. 3. Whenever he was in my store he was talking all the 
2129 time. 

I. 4. State whether or not you ever saw the said George’ A. 
Davenport have fits, or in a fit; if so, how often. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


A. 4. I never saw him in an epileptic fit. 
I.5. You say that you have sold him goods from your store. State 
the character of the goods purchased by him. 


(Same objections as to int. 4.) 


A. 5. I sold him small pistols, single-cartridge pistols, and also a 
double-barreled shot-gun. I only sold him two pistols. He did not 
buy anything else of me. . 
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2130 I. 6. State whether or not he made application to purchase 
goods of you at other times, and whether or not you sold him 


such goods; and, if not, why not. 
(Same objections as to int. 4.) 


A. 6. He wanted sometimes revolvers particularly, and I refused 
to sell him them, because I knew he wasn’t fit to handle them. 
I. 7. Why wasn’t he fit? 


(Same objections as to int. 4.) | 


A. 7. Because he did harm with it, and he acted foolish with the 
dangerous thing. The old gentleman, George L. Davenport, came 
once and begged me not to sell him such a thing because he was 

crazy. This was about 7 or 8 years ago. 


2131 (All that part of the answer relative to what George L. Dav- 
enport said objected to by plaintiff as not responsive to the 


question.) 


I. 8. Did any one tell you not to sell George A. revolvers; if so, 
who? 3 
(Same objections as to int. 4,and because the question is leading.) 


A. 8. The old man, George L., told me not to sell him revolvers. 

[. 9. In the conversation which you had with him from time to 
time, what, if anything, peculiar did you observe about his talk ? 
State such facts and circumstances as came under your observation 
in respect thereto. 


(Same objections as to int. 4.) 


2132 A.9. I found very often that he did not know what he was 
speaking about. In his conversation he sprung from one 
thing to another, and if I answered him anything he sprung over to 
another conversation, and didn’t know what my answers were. 
I. 10. Was his talk rambling or connected ? : 


(Same objections as to int. 4.) 


A. 10. It was more rambling as connected. 

I. 11. What was the character of his temper and disposition as it 
came under your observation, and give any circumstances that will 
fully illustrate your meaning ? 


(Same objections as to int. 4.) 


A. 11. Sometime- he was very quiet, very gentle, and then 

2133 he talk- like a little boy, and sometime- I have seen him very 
rough and desperate. The most desperate time he had some 
trouble some place, and he came running into my store and demanded 
a pistol to shoot the police, because they wanted to arrest him. He 
swore and damned around the store, and I stepped out and asked 
the police what was the matter. They answered, “George has got 
his spell again and we wanted to bring him home again and George 
thinks we want to arrest him.” Then I went and talked slowly to 
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George and quietly told him there was nothing the matter; that the 
police wanted to bring him home; that nothing would be done with 
him, and he said, “ Is that so—is that so?” He cooled down 
2134 and went home with the policemen. This was about 5 or 6 
years ago. When he would demand revolvers of me and I 
refused to sell them he said, “ You dam- Dutchman, don’t you think 
I can get revolvers at other places than yours?” A couple of days 
after he came into my store, as if nothing had happened, and would 
say, “ How do you do, Mr. Berg?” This occurred a couple of times. 
I never heard him make threats at any other times. 
I. 12. Did you ever know him to be engaged in any sion of busi- 
ness ? 


(Same objections as to int. 4.) 


A. 12. No, sir. 
I. 18. Did vou ever hear him talk about business? 


(Same objections as to int. 4.) 


2135 A.13. No. The only thing that he claimed occupied most 
of his attention was fishing. He claimed he was the greatest 
fisherman in the United States. 
I. 14. What were generally the topics of his conversation, as you 
observed him? 


(Same objections as to int. 4.) 


A. 14. The most he was talking about when he came in was the 
great shooting match, when he won the gold medal, up at Schutzen 
Park and with Fritz Goos’ rifle. He said, “ Berg, that was a lovely 
shot that fetched me the badge that I made at Schutzen Park.” I 


~ was at the park and saw him shoot with Fritz Goos’ rifle and he 


happened to hit the target. Fritz told him, “ Now, you shall 
2186 have the medal.” There never was any medal. I was a 

member of the Schutzenfest. In his conversation. at my store 
he said he had the gold medal at his home. He talked as though 
he seemed to believe he had the medal. Theshot-gun that he bought 
of me he said he wanted to shoot rats with. He talked a good deal 
about fishing. He said he caught fish with a spring hook and 
nobody else knew how. He said he could catch as many as he 
wanted to and he would laugh over it. Again, he would say he had 
fished all day without getting a bite, and he would say I must quit 
fishing. He would say he caught the biggest fish ever caught. He 

would claim to be a good judge of cigars, but he never gave 
2137 meone. Hewould hold up a cigar and say, “ That is — finest 

cigar ever made; it cost me 15 cents.” He claimed to be a 
great smoker. 

I. 15. What, if anything, peculiar did you observe about his mem- 
ory; did he appear to remember things that occurred from day to 
day, or did he appear to forgetall about them? State circumstances 
illustrating his character in this respect. | 7 


(Same objections as to int. 4.) 
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A. 15. I don’t rem-ber that he ever told me things that had 
occurred, except this target affair, When he bought that shot-gun 
* of me when he happened to kill something with it he would say, 
“That is a good gun T bought of you.” These he seemed to 
¢ 2188S) remember, He didn’t tell me anything that had passed, 
| except these 2 things. [never had occasion to test his 
¢ memory, 
| 1. 16. What were his habits, if you know? How did he generally 
‘ pass his time? 

(Same objections as to int. 4.) 

A, 16, He was walking around in town, and, | believe, the most 
time he spent in fishing, 

I, 17. State whether or not you ever knew him to have any asso- 
ciate other than his father. 
| e. (Same objections as to int. 4.) 

- A. 17. No; I haven’t noticed any. 
I. 18. Now state whether or not, from what you know of the said 


George A. Davenport, you ever considered him or believed him com- 
' _- petent to engage in or transact business as men ordinarilly do. 


) (Same objections as to int. 4.) 

» = 2139 A. 18. No; I don’t think he was ever competent. 

I. 19. Did any person, to your knowledge, seem to exercise 

a marked control over said George A.; if so, who? : 
(Same objections as to int. 4.) 

1 || : A. 19. His father, George L. 

ai ' I, 20. You may now state whether or not, from the facts and cir- 

cumstances as narrated in this your deposition, the said George A. 

: Davenport was, in your opinion, at any time during your acquaint- 

: ' ance with him, of sane or sound mind, 

(Same objections as to int. 4.) 

| : A, 20, Sometime- he acted as a sound-minded man; other times 


as an insane man, 
I, 21, What do you mean by saying that he sometimes acted like 


» a sound-minded man? 
. J e e e bd bd ; 
(Same objections as to int. 4, and because it is cross-examination.) 


: 2140 A. 21. When his conversation had connection. 
I. 22. How often did that happen? 


(Same objections as to preceding question.) 

A. 22. He generally spoke in the morning when he visited us. 
When he came in the morning from home he talked a few words 
and it was generally sensible. When he came from town and seemed a 
angry then he talked confused. | 
: Plaintiff reserves the right to recall the witness for cross-examina- | 


tion. iL 
| (Signed) H’Y BERG. 
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Subscribed and sworn to before me this 11th day of March, A. D. 

1880, 

[SKan.] (S'g'd) C. H. CLEMMER, 
Notary Public in and for Scott County, Sowa, 


2141 Unxrrep Stares or AERC, 
Nate of Lowa, Scott County: 


1, CG. HY, Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation, a copy 
ef which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the llth day of March, 1880, Henry Berg, 
who was then by me duly sworn and examined and his examina- 
tion reduced to writing by me, and, after being by me read over to 
said witness, was signed by said witness in the presence of the re- 
spective counsel for the complainant and defendant. 

That said examination took place in the presence of and was con- 

ducted by Brannan and Jaynes, solicitors for complainant, 
2142 and George E. Hubbell and Martin, Murphy and Lynch, 
solicitors for the defendant. | | 

Witness my hand and seal notarial this 11th day of March, A. D. 
1880. | 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2143 Deposition of Byron S. Hall. 
Circuit Court of the United States, District of Towa. 
JONATHAN Epwarps, Trustee, os. Gro, L. DAvENPoRT e€ al, 


Byron S. Hans, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on behalf 
of the defendant: 7 

I. 1. What is your name, age, residence, and occupation ? | 

A. 1, Byron S. Hall; age, 38; residence, Davenport; have resided 
in Davenport since 1841; was born in this town; occupation, been 

farming generally ; am the son of Dr. James Hall, who died 
2144 in September, 1878. : 
I. 2. State how long you have known George A. Daven- 
port; how intimately. 

A. 2. Ihave known him ever since I was big enough to go to 
school. We went to school together; have seen him and known 
him continuously ever since. I went to school with him 2 or 3 
winters at Father Palamorgan’s school, when I was about from 9 to 
12 years old. My father’s family lived on Front St., Davenport, 
and George A. lived corner of Second and Main, and afterwards 
moved corner of Third & Brady. We were boys together and grew 
up in the same neighborhood together, and have known him and 
74—145 
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seen him pretty often ever since. When I was 16 years old 
2145 we moved just out of the city limits, but went to school in 
town. 
I. 3. Now you may state whether or not during your school days 
George A. Davenport had a severe fit of sickness; if so, state what 
you recollect about it of your own personal knowledge. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 

A. 3. Yes; when they lived on the corner of Brady and Third 
he was very sick; I couldn’t tell the cause of it. 

I. 4. Prior to that time how was George as to intelligence, scholar- 
ship, and brightness ? 


(Same objections as to int. 3.) 


A. 4. He wasn’t never very bright. He was a tolerably good 
2146 scholar and sensible lixe other boys. 
I. 5. What was he after his sickness? How did it appear 
to have affected him ? 


(Same objections as to int. 3.) 


A. 5. He would get out of his head at spells. After he got up and 
around from his sickness I went over to the house to see him, and 
he was out atthe barn. He said he was going to catch some rats to 
take with him up to the school-house. I was with him there that 
evening. He kept talking about how he was going to catch them. 
He was fixing a box—a kind of a trap—to catch them with. A few 

days after this he started for school, and he never learned 
2147 much after that. The teacher couldn’t do much with him. 

When these spells would come on he couldn’t do anything 
with him at all. He acted similar to a man with fits when these 
spells came on. There would be 2 or 3 weeks between these fits. 
In school all the time he generally did as he pleased. Father Pala- 
morgous wouldn’t whip him for talking as he would the other boys. 
It. wouldn’t do any good. I saw him one day chase his teacher, 
Father Palamorgous, with a butcher knife; he came to school with 
a butcher knife in his pocket; Father Palamorgous ran away and 

got out of his way. J saw him at another time (during his 
2148 school days) chase boys with a big butcher knife. He was 

worse just before one of these spells. After a spell he didn’t 
know what had happened to him; he was quiet then. When he 
chased these boys and Father Palamorgous with a butcher knife — 
was about the time of having one of these spells. He has come to 
school a number of times with live rats in his pockets and let them 
go in the school-room. He kept up this rat business at school for 
about 2 or 3 years. I hav-n’t observed it in later years. 

I. 6. State what, if you know, was his age at the time he left Dav- 
enport for Baltimore. 


(Same objections as to int. 3.) 


hi 6. He ,must have been about 18 years old when he went 
ast. 


c a 
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2149 I. 7. Was there any change in him for the better or worse 
up to the time he left Davenport; ifso, what? _ 


(Same objections as to int. 3.) 


A. 7. No, sir; he didn’t change any. 

I. 8. Did you see him after his return and cbserve his conduct 
and characteristics since that time? If so, state your observations 
in this respect. 


(Same objections as to int. 3.) 


A. 8. I have seen him every 2 or 3 times a week, and then maybe 
not once a week. I hav-n’t observed any change in him, only he 
has taken different notions of things. He quit his old habits. 
2150 Sometimes he would go and buy such and such things that 
he wanted; he went fishing and hunting; his fits continued 
just the same as they always were. . 
I. 9. Stateif you ever knew him engaged in any kind of business ; 
if so, what? 


(Same objections as to int. 3.) 


A. 9. No, sir; he never has been. | | 

I. 10. State if, since he attained manhood, you have had frequent 
conversations with him and have heard him converse with others ; 
if so, what was generally the character of such conversation ? 


(Same objections as to int. 3.) 


A. 10. It was generally about what he would be doing, fish- 
2151 ing or about some other trading—trading pocket-knifes and 
other things like that. 3 
I. 11. Did you ever know him engage in conversation about busi- 
ness such as men ordinarilly talk about? If so, state the character 
of such conversation. 


(Same objections as to int. 3.) 


A. 11. No, sir; I never knew him to talk about business. 

I. 12. Would the conversations vou had between him and yourself 
or heard between him and others be reasonable and sensible and 
connected or light, trifling, and incoherent? State your observa- 
tions in this respect. . 


(Same objections as to int. 3,and because it is a leading question.) 


2152 A. 12. He couldn't carry on a conversation upon one thing. 
He would change from one subject to another.. He had a 


habit of laughing in talking to you. 3 
I. 13. Describe this laugh. How did it impress you ?. 


(Same objections as to int. 3.) 


A. 18. It would be similar to a:ty insane person using in talking. 
They have a kind of a peculiar way in laughing that any one would 
notice. I have had people passing on the street stop and notice his 


laugh when I was talking with him. 


“@ @ @een.-- 
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I. 14. What have you observed as to his temper and disposition ? 
State such facts as have come under your observation illustrating 


this. 


(Same objections as to int. 3.) 
2153 A. 14. At time- his temper is bad. While George A. lived 
at their residence on the hill, about 5 years ago, I went up to 
their residence. I was out at the barn talking to George. His 
mother came out and called to the hired man and she spoke to 
George. He told her to go in the house and she stood there, and he 
told her again to go in the house or he would get his gun and shoot 
her. He turned right around and went into the stable; went into 
the room where he kept his hunting things, and came out with a 
shot-gun.. As he turned to go in to get it his mother turned and 
started to go into the house. I said, “George, you wouldn’t 
2154 shoot your mother, would you?” He said, “ Yes; if she 
' don’t mind her own business; her place is in the house.” 
The hired man came up and he and me talked to him and quieted 
him and he went and put his gun away. I have seen him a num- 
ber of times on the street quarreling with people. About a year 
ago, in front of the Newcomb House, I met him on the sidewalk; I 
see he was excited. I tried to get away trom him; I didn’t want to 
talk to him. He caugh- hold of me and said he had a notion to 
whip me. I asked him what for, and he said he was “on it to-day.” 
He said he was going to whip somebody before night. I 
2155 talked to him, and when I got a chance I slipped away from 
him. I never see him do violence to any one, but I have 
heard of his doing so. 
I. 15. State whether or not you ever opposed him, contradicted 
him on any occasion, or heard others do so; if so, what effect did it 


have upon George? 
(Same objections as to int. 3.) 


A. 15. I have heard others, but never did it myself, because I 
knew there was no use in it; it made him mad. 
I. 16. State whether or not from your observations and experience 
of said George A. Davenport and your knowledge of his mind 
2156 and character he was, in your opinion, at any time since he 
came of age qualified or competent to engage in or under- 
stand any kind of business. 


(Same objections as to int. 3.) 


A. 16. No, sir; he wasn’t. 

I. 17. State whether or not, in your opinion, from the facts and 
circumstances as narrated by you in this your deposition, the said 
George A. Davenport, at any time since he attained his majority, was 


of sane mind. 
(Same objections as to int. 3.) 
A. 17. No, sir. 
Adjourned till 9 a. m., March 12, 1880. 
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: 2157 | Marcu 12, 1880—9 a. m. 
Examination proceeded. 
i All parties present. . 
Cross-examination : 

I. 1. As I understand you, the sickness of George A. which you 
have mentioned occurred when he was about 13 or 14 years of age? 
A.1. It must have been before that; it was the second ‘school 
ra winter that I went to Father Palamorgon’s school; I think I was 


nine years old when I went to that school; I wouldn’t be positive as 
to my age when I commenced going. 

1. 2. How many years did George A. attend that school after the 
sickness referred to ? 

A. 2. I think between 3 and 4 years. ; 
2158 I. 3. You have spoken of times while at school when said 
George A. would Sesaeen unmanageable; please now state 

whether or not these times were about the time when he had the 
spells or fits you have referred to. 

A. 3. It would generally be from three days to a week before he 
had the spells or fits. 

I. 4. How was he as to being calm or violent at other times during 
those years ? 

A. 4. He was quiet enough, but at the same time he wasn’t in his 
- right mind. 


(All that part of the answer not responsive to the question objected 
to by plaintiff.) 


I. 5. I believe you have stated that the times when he became vio- 

lent and attacked the teachers and others with butcher knives 

2159 and other weapons was about the time and just before he had 
one of these spells or fits? 

A. 5. Yes, sir. 

I. 6. You have spoken of his being violent at times after he be- 
came a man; were not these times also about and just preceding the 
time when he had one of these spasms ? 

A. 6. I think they were. 

I. 7. Do you know whether or not said George A. Davenport has 
been addicted to the use of intoxicating liquors to any extent during 
the time that you have known him ? 

A. 7. I never see him drink any. 

I. 8. Do you ‘cm to say that you can recognize an insane per- 
son by his laugh ? 

A. 8. Yes, sir. 

I. 9. Do I understand you to say that there is one and the 
= 2160 same peculiarity about all insane persons ? 
A. 9. No, sir. 

I. 10. You have spoken about his temper being very bad at times 
in later years. Did or did not these times immediately precede the 
times when he had these spells ? 

A. 10. I haven't seen him have any spells in later years. 
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I. 11. Was there or was there not times in later years when his 
temper seemed to be entirely different from what it was at other 
times; if not, what do you mean by saying his temper was bad at 


times? F 
A. 11. There always has been since his sickness times when he 


was calm and times when he was violent. 
I. 12. How long did the spells when he was violent gener- 
2161 ally continue, so far as your observation goes? 
A. 12. I have noticed it from 2 to 3 days. 
I. 13. Was that the length of time they generally continued ? 
A. 13. I couldn’t tell; as a general rule, all the way through ; it 


might be less or longer. 


Redirect examination : 


I. 1. Can you remember the names of any of vour school associ- 
ates ‘now living who went to the same school with you and George 
A. Davenport? If so, state the names of such persons. 

A. 1. I can’t remember any of them now, just at we 


(S’g'd) 3. S. HALL. 


2162 Subscribed and sworn to before me this 12th day of March, 


A. D. 1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 


9163 Uwnirep States oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 12th day of March, 1880, Byron 
S. Hall, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness in the presence of 

the respective counsel for the complainant and defendant ; 
2164 that said examination took place in the presence of and was 
conducted by Brannan and Jaynes, solicitors for complainant, 
and George E. Hubbell and Martin, Murphy and Lynch, solicitors 


for the defendant. 


Witness my hand and seal notarial. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 


‘ 


‘ 


HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 591 


2165 Deposition of C. G. Blood for Defendant. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAvENPoRT eéé al. 


C. G. Bioop, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
defendant: 


I. 1. What is your name, age, residence, and occupation? 

A. 1. C. G. Blood; residence, Davenport; have resided in Daven- 
port over 40 years; age, 71 years; occupation, at present, Justice 
2166 of the peace; have been justice of the peace 16 years or over; 
I was a physician of the regular school prior to becoming a 
justice; am a graduate of the Rush Medical College of Chicago ; 
was — magistrate of the city of Davenport 4 years of the 16 above 

named. . 

I, 2. State how long you have known George A. Davenport and 
how intimately. 

A. 2. Ihave known him casually from childhood ; I never had 
any special acquaintance with him until the last 9 or 10 years; I 
knew him as upon the street before that; for the last 10 years, 
more or less, I have met him frequently and talked about his busi- 
ness matters and troubles. 

I. 3. State whether or not you have ever known him to be engaged 
in any kind of business. 


2167 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) | 


A. 3. I never have. 

I. 4. What was generally the characteristics of his talk—whether 
coherent or incoherent, connected or rambling? And give any cir-: 
cumstances calculated to illustrate any peculiarity of his in this 
respect. 


(Same objections as to int. 3.) 


A. 4. I should express my idea about as well by saying the char- 
acter of his talk was rather childish and incoherent generally; I 
don’t know that I can state particular instances ; I know that he has 
met me upon the street and appeared excited and came up and com- 

menced talking; he stated some difficulties he ‘had had with 
2168 some parties; he seemed to think them very grave affairs ; 

they didn’t seem to amount — much to me, and I passed 
them off very quietly; he has been arrested while I was police 
magistrate and brought before me once or twice or more; the last 
instance when he was before me was for attempting to shoot some one 
on the street; he then had some talk with me before the case was 
investigated ; he seemed to think he was defending himself and his 
brother there; I know nothing further about it except what appeared 
in the case; from the testimony in the case it didn’t seem that he 
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had been interfered with by any one; he had a revoiver, 
2169 which I took from him and put in my desk ; I told him after 
the trial was over that he shouldn't have the revolver; that 


.I didn’t think he was fit to carry one, and ought not to carry one; 


he said, All right: he wouldn’t carry one. About 2 or 3 hours 
‘after that he came up and demanded the revolver of me; I still re- 
‘fused to let him have it; I told him I would notify his father and 
- he could come and get it if he chose to do so; I told his father, but 
his father never came for it; the city still has it, I suppose ; the 
‘ other arrests were about some fight or difficulty; I don’t recollect 
_ the particulars. 
I. 5. State whether or not you ever heard the said George 
9170 A. talk or attempt to talk either about business such as en- 
gages the ordinary attention of men, or upon any other sub- 
ject requiring reason and thought; if so, state the success of these 


-attempts of these conversations on his part. 


(Same objections as to int. 3.) 
A. 5. The conversations I have had with bim or heard from him 


.at different times, I think, were almost wholly confined to little diffi- 
-culties or imaginary difficulties of his own. I had a conversation 
‘with him once; whether it was 1n response to a question I asked him 


or not I don’t recollect. I recollect that I met him on the sidewalk, 
.and there was some conversation about rent (how it commenced I 
don’t recollect); my impression was that there was some con- 


2171 versation about who got the rents of the little buildings on 


Third street. I met him somewheres on that block. He 
didn’t seem to know where the money went to really, but I asked 


‘him who collected the rents. This is my impression about it now, 
‘that he got excited over somebody who was renting a building, and 
for that reason I asked him who collected the rents and where the 


4 


rents went to. He didn’t seem to know where they went to. The 


. , excitement seemed to be over the fact that the tenant didn’t know 


4 


S 


t 


‘to whom to pay the rent—whether George had any right to collect 
‘the rent. The substance of what he said was that he talked as he 
always talked when he got excited. I said, ‘‘ Hold on, George, 
2172 «+I guess it will be all right.” He talked in a rather rambling 
manner, so I couldn’t learn anything about it. 
I. 6. State whether or not he ever appeared to have any associate 
_or intimate friend ; if so, whom ? 


(Same shtestbens as to int. 3.) 


A. 6. Not that I ever knew. 
I. 7. What where his habits? How did he put in his time, as you 
-observed him ? f 


(Same objections as to int. 3.) 


A. 7. When I saw him on the streets he was generally walking 
‘along and alone. He would go in restaurants and cigar stores. He 


‘was a great smoker. 


4 


I. 8. Did he seem to have any object or motive in view in his 
-wanderings around the streets ? 


\ 
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(Same objections as to int. 3.) 


A. 8. I can only judge from his general appearance and 
2173 from the fact that he didn’t go to any place of business. He 
just wandered indiscriminately about the town, from place to 
place, without any seeming object in view. 
I. 8 (2). State what —, if you know anything, about his health. 
Had he any especial disease, to your knowledge? : 


(Same objections as to int. 3.) 


A. 8 (2). He had epileptic fits. His general health, except so far 
as it was affected by these fits, was ordinary. I was in partnership 
for awhile with my brother-in-law, Dr. Witherwax. I know he was 
called in to see him when he was a child and quite young, in con- 

nection with Dr. Gregg, on account of these epileptic fits. I 
2174 don’t recollect of being called in this case personally. I saw 
him once before he had got over the effects of a fit. 

I. 9. How did it appear to affect him’? What was his condition 
at the time you saw him? 


(Same objections as to int. 3.) 


A. 9. He didn’t seem to be in possession of his mental faculties. 
He didn’t seem to know what was the matter with him. - I should 
judge so, from the fact that he told me the next day that he had 
fallen into the river.and didn’t know what the cause was. ‘ recul- 
lect there was something said about it. I think I asked him the 

next day if he had a fit, or something was said to him to that 
2175 effect. I think, from his answer, he didn’t know that he had: 

had a fit, but seemed conscious that he had fits sometimes. 
H[e didn’t seem to understand how he really happened to fall into 
the river. This was from 3 to 5 years ago. . 

I. 10. State whether or not said George was not a conspicuous 
character in Davenport, well known and often talked about. Give 
the reasons for this. I refer to the social position of his father’s 
family as well as himself. 


(Same objections as to int. 3.) 


A. 10. George was very generally known all over the city, I think. 

His peculiarities were subject to frequent remark. I understood 

that block 59 was willed to him. His grandfather told me 

2176 he was going to give block 59 to George at his death. The 
town was named after the Davenport family. 

I. 11. State whether or not, from your knowledge of the said 
George A. Davenport he was, in your opinion, competent to engage 
in or transact any kind of business requiring ordinary reason and 
intelligence. 


(Same objections as to int. 3.) 


A. 11. I should say not. | 

I. 12. Judging from the facts and circumstances as narrated by 
you in this your deposition, was the said George A. Davenport, in 
75—145 
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* your opinion, at any time after he attained his majority of sane or 
sound mind? | 


(Same objections as to int. 3.) 


A. 12. My opinion is he was not; I judge from the fact 
+ 2177 that he was easily influenced to do most anything, taken in 
. connection with all that I knew of the history of the man, 
. and the further fact in connection with that that I knew he was 

easily influenced if a person happened to approach him on the right 


. side. 
’ Cross-examination: 


I. 1. You have spoken about a conversation you had with him 
about the rentals of his buildings. Please state, as near as you can, 
-- when that occurred. 

A. 1. My best impression is that it was within 3 or 4 years. 

I, 2. Did you not learn at about that time Mr. Smith claimed to 

be acting as receiver of that property ? 
A. 2. I should say it was before I learned that fact; it 
2178 might not have been; I couldn’t say. I think it was 3 years 
ago last January that I heard Mr. Smith was appointed re- 
_ ceiver. 
' J. 3. About when was it that you state George A. was brought be- 
fore you, as police inagistrate, for the last time? 

A. 3. My best impression is that it was during the year 1878. 

I. 4. In your answer to direct interrogatory No. 12 you state that 
you base your opinion that said George A. Davenport was insane 
‘upon what you knew of the history of the man. Please state 
- whether you mean thereby facts and circumstances which you have 
not detailed in this your deposition. 

' A. 4. I would say it was from my general knowledge of his char- 
acter and conversation and his apparent business capacity, as 

2179 evinced in his conversations, which are substantially the same 

detailed in the deposition. 

» 1.5. Did you ever have any business transactions with him ? 

, A. 5. No, sir. 

‘ J. 6. Did you ever know him to be influenced by any one to enter 

_ into a business undertaking ? 

; <A. 6. No, sir; no personal knowledge. 


ws - 


Redirect examination : 


I. 1. State whether or not, from your observation of him, any 
person had or seemed to have conspicuous influence over the said 
iGeorge A. Davenport; if so, state who it was. 


(Same objections as to int. 3.) 


A. i. don’t know that I can state that. From what I have 
.2180 heard him say I suppose it was Mr. Putnam or his father ; 
’ they were the parties he generally refer-ed to. 
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Recross-examination : 


I. 1. You have stated that the last time he was arrested and 
brought before you you took his revolver away ; state whether or 
not at or about that time he made any demand upon you therefor ; 
and, if so, under what circumstances and what he said. 

A. 1. I think I have detailed that principally. I said to him, 
“George, I don’t think you area proper person to carry the re- 
volver,” and that I shouldn’t let him have it. I think his remark 

was, “ All right; ” something to that effect. He gave me the 
2181 impression that he didn’t want to carry it. He came back 

afterwards, said he had consulted a lawyer and found that he 
hada right to it, and he demanded it; I still refused to let him have 
it. I told his father the next day, I think, that there was a revolver 
there of George’-, and if he wanted it he could get it; that I didn’t 
think he ought to carry it; George and his father were in a carriage 
together at the time. 


(Plaintiff reserves the right to recall the witness for further cross- 
examination.) 


(S’e’d) C. G. BLOOD. 


Subscribed and sworn to before me this 12th day of March, A. 
D. 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
2182 Notary Public in and for Scoti Co., Iowa. 


Adjourned till 2 p. m. 


UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 12th day of March, 1880, C. G. Blood, 
who was then by me duly sworn and examined and his examina- 

tion reduced to writing by me, and after being by me read 
2183 over to said witness was signed by said witness in the pres- 

ence of the respective counsel for the complainant and de- 
fendant. 

That said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. | 

Witness my hand and seal notarial this 12th day of March, A. D. 
1880. 

[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept 1, 1881. EK. R. Mason, clerk. 
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; 2184 Deposition of Henry Martens. 

' Cireuit Court of the United States, District of Iowa. 

4 

. JONATHAN Epwanrps, Trustee, vs. Gkorce L. DAVENPORT et al. 
¥ 


Marcu 12, 1880—2 p. m. 
Examination proceeded. 
All parties present. 


’ Henry Martens, being first duly sworn, doth, in answer to the 
; several interrogatories to him propounded, testify as follows on be- 
‘half of defendant: 


" J. 1. What is your name, age, residence, and occupation ? 
‘ A.1. Henry Martens; age, 32; residence, Davenport; have re- 
: sided in Davenport about 25 years; occupation, policeman; 
+2185 have been policeman 6 vears. 
é I. 2. State whether or not you are acquainted with George 
"A. Davenport, how long you have known him, and how intimately. 
* A,2. Tam acquainted with him, and have known him pretty 
‘near as long as [can remember. Since I was on the police force [ 
got well acquainted with George and talked a good deal with him. 
‘Before IT was on the police force I saw him often, and T was well 
‘acquainted with hin, 
¢ I, 3. State what means you have had while on the police force of 
‘Knowing his habits and characteristics, and state what his habits 
were—how he put in his time, 
, A. 3 Tsaw him most every day and talked with him a good 
deal. I have known him to put his time in fishing, going 
2186 around the streets, and talking about his business—about his 
troubles. In summer time he would be laying around the 

fishing or ferry dock. I have seen him there as early as 5 o’clock 
in the morning. He smoked a great deal and always had cigars in 
his pockets. He generally gave me a cigar when he met me. He 
also had meerschaum pipes; they were different kinds. I have seen 
him with some expensive pipes; he generally had the best. His 
eigars were strong cigars—the strongest cigars, I believe, he could 
get. I didn’t like to smoke them; they were so strong. 

I. 4. State whether or not you had conversations with him; if so, 
how frequently. 
2187 (Objected to by plaintiff as incompetent, irrelevant, and 

immaterial, 


' A. 4. As long as I have been on the police force I conversed with 
him most every day; there was hardly a day that T didn’t see hin, 
- 1.3. Please state the character of his talk, whether or not it was 
connected or rambling, rational or incoherent, and give frets to illus: 
trate his characteristics in this respect, 


(Same objections as to int, 4) 


‘A. & Sometimes his conversation—his talk, I should say—he was 
ekeited when he had his talk. When he was that way sometimes 
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you couldn’t get head or tail to it; he would talk about this 
2188 and that; and generally, when he was this way, he was talk- 
ing about his business, his property; that they were going to 
beat him out of it, and that he had been trying to collect rent, and 
that they wouldn’t pay him; that he was going to get a notice 
served on them to move. Sometimes he said he had a notion to get 
on a good drunk and clean them out. He made threats sometimes 
towards Putnam. He made threats several times towards police- 
men, and boasted that he had whipped Kaufman, the marshall, 
and that he was going to lick some of the policemen. He told 
me once that he had had some trouble with the fishermen down 
there—that he was going to shoot them. Several times, when I 
used to live upon the hill, I came down pretty early, and he 
2189 complained of his brains—that his brains bothered him so he 
couldn’t sleep; I would meet him and we would walk down 
town together. He used to tell mea good deal about his fishing; about 
what he could catch, about his minnie-box. I never heard him talk 
about rats, that I remember of. I never saw him with rats. He 
used to talk a good deal about his clothes; sometimes he would put 
on 2 different suits ina day; he kept these suits .in his office. He 
suid the reason he kept these clothes was on account of his health; 
that whenever it was damp or rained he could walk around for a 
week without getting wet. He said he had to do this on ae 
2190) countof his health. He said his brain would foretell a storm, 
I. G& You may now state whether or not you ever heard 
him talk about any kind of business in a rational and connected 
manner as men ordinarily do. 
(Same objections as to Int. 4.) 
A. 6. I don’t knew as I ever heard him talk about any other busi- 
ness than what I have stated here. 
I. 7. Int. 6 repeated. 
(Same objections as to int. 4.) 
A. 7. No. 
I.8. Did you ever know him to be engaged in any kind of 
business ? 
(Same objections as to int. 4.) 


A. 8. No. 
I. 9. State what, if you know, was the character of his 


2191 temper and disposition. 
(Same objections as to int. 4.) 
A, 9 His temper and his disposition was bad. 
I. 10. Give illustrations of this, 
(Same objections as to int. 4) 


A, 1X T met him once when he was coming down towards the 
ferry deck, He was going to shoot the fisherman, Me Willhot! I 
Was across the street and Willhoft was telling me he had had trouble 
with him and he was going te have him arrested. I told him that 
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" shouldn’t mind him and he said if he came down again and 
; bothered him that he would lick him. So Willhoff, the fisher, 
2192 went down to his fish market, and I started up Main St. and 

, met George coming down. I could see that there was some- 
thing wrong with him; that he looked wild. I asked him what was 
the matter, and he said he was going down to shoot Willhoff; that 
Willhoff had some of his minnies and wouldn't give them up. I 
tuyld him that Willhoff wasn’t there; that Willhoff had gone up the 
street, and I coaxed him back with me. When I got him as far as 
the stairway his father came down and coaxed him upstairs. I 
often seen him enraged. 

‘I. 11. You say you have often seen him enraged ; did you discover 
in;these cases any real cause for his excitement ? 


(Same objections as to int. 4.) 


| A. 11. I never saw any cause. 
2193 I. 12. State whether or not you have seen him ander arrest. 
If so, state the circumstances. 


(Same objections as to int. 4.) 


A.12. Ihave known him to be under arrest twice. I was not 
present both times when he was arrested—I mean I wasn’t right by. 
One time when he was arrested I was across the street. One time, 
thts was for fighting with his brother Joe, and another time he 
wanted to go for Policeman Faulkner. I heard him abuse Faulkner 
and call him a son of a bitch, and Faulkner arrested him for it. 

I. 13. State why, when you met him with a pistol threatening to 
shéot Willhoff, you didn’t arrest him. Give the reasons. 


(Same objections.as to int. 4.) 


2194 A. 13. The reason I didn’t doit was this: Whenever George 

* got that way he would listen to me and mind me, and I 
thought if I got him back to the office it would do just as well. I 
thought he was foolish and not responsible, for he has often made 
such threats as to what he was going to do. 

I. 14. You say that you generally could soothe George and he 
would do as you wanted him to. State what effect, if anything,, 
upon his temper and disposition, opposition to him would produce 


(Same objections as to int. 4.) 


A. 14. I don’t know as it would have any effect on his temper or 
disposition. He would generally walk off then cursing that if such 
a thing happened again he would do as he threatened. 

2195 I. 15. State, if you know, how George was regarded by the 
police, and how treated in consequence. 


(Same objections as to int. 4.) 


A. 15. [ didn’t regard him as a responsible man. 

I'16. State whether or not, basing your opinion upon the facts 
andvcircumstances as narrated by you in this your deposition, the 
said George A. was or not, in your opinion, at any time during your 
acqdaintance with him, of sound or sane mind. 


/ 
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(Same objections as to int. 4.) 
A. 16. My opinion is that he was not of sound mind. 


Cross-examination: 


I. 1. Yousay that he talked about their trying to cheat him 
2196 outof his property. State, as nearly as you can, when this 

conversation was, who it was with, and what was said. 

A. 1. He has told that to me a good many times. Last summer I 
heard it a good many times of him, and a couple of years before. 

I. 2. Who did he say was trying to cheat him out of his property ? 

A. 2. He mentioned Putnam a good many times, and several times 
he mentioned where he wanted to collect rent and the tenants 
wouldn’t pay him. 

I. 3. Were all these conversations within the last 2 or 3 years? 

A. 8. I think they were; but they might have been before. 

I. 4. You say that when he was coming down the street you could 
tell that something was wrong with him. Please state whether he 

always appeared and acted the same, and, if so, how you could 
2197 tell there was anything wrong with him. 

A. 4. He generally looked wild. He had a peculiar look 
on him, and cursing and swearing as he was going along by him- 
self. This was when he was enraged. Sometimes he would pass 
by a man without noticing him. : 

I. 5. How much of the time was he in this enraged condition that 
you say you have seen him in? 

A. 5. Sometimes probably I would see him that way for 2 or 3 
days, one day right after another; sometimes twice a day, and 
then sometimes I wouldn’t notice anything for several days. 

I.6. What do you mean by saying you did not consider him 

a person of sound mind ? 
2198 A. 6. From all his actions and appearance ; the way the 
man acted and from his conversations sometimes I didn’t 
consider him as a man of sound mind. 

I.7. What do you mean by a man of sound mind? 

A. 7. A man of good sense is a man of sound mind. 

J. 8. Then what you mean to say is that you don’t think George 
A. Davenport had good sense? 

A. 8. As I state- before, from his action and appearance, that he is 


a man of no good sense. 
(Signed) HENRY MARTENS. 


Subscribed and sworn to before me this 12th day of March, A. D. 


(S’g’d) C. H. CLEMMER, 
Notary Public in and for Scatt Co., Iowa. 


2199 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
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OW) HARNRY BRON, RES, US SARAR GQ. DATENT ORD, 
raf whieh Kanneaxed te the deposition afore Samwel Pern T eaased 
"tO Come Deke MRE, AE RAY cdfice, dR the EUy af Davenpord, Scodd CORMAN, 
State of Towa, on the 12th day of Mareh, 2880, Hear Martens, who 
‘was then by me duly sworn and examined and his examination 
reduced to writing by me, and after being by me read over to said 
+ Witness was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said ex- 
‘2200 amination took place in the presence of and was conducted 
3 by Brannan and Jaynes, solicitors for complainant, and George 
_E. Hubbell and Martin, Murphy and Lynch, solicitors for the de- 
fendant. 


Witness my hand and seal notarial. 
: [SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


' (Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


: 2201 Deposition of E. Peck. 
Circuit Court of the United States, District of Iowa. 


« 

JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 

» KE. Peck, being first duly sworn, doth, in answer to the several 
’ interrogatories to him propounded, testify as follows on behalf of 


- defendant : 

: I. 1. What is your name, age, residence, and occupation ? 

A. I. E. Peck; residence, Davenport; have resided in Davenport 

. since 1855; age, 50; occupation, ice dealer. 

+ |, 2. How long have you known George A. Davenport ; how inti- 
mately ; what opportunities have you had of seeing and know- 

2202 ing of his conversation and habits ? 

A. 2. I think I have known him ever since I have been a 
resident of this city. I have known him ever since I have been here 
except when he was away, reported to be at Baltimore. I have met 

- him, probably without a doubt, as often as once a week continu- 
- ously, sometimes daily. I have conversed with him usually when 

I met him. My business kept me going from place to place in de- 

livering ice in Davenport; I met him often in delivering ice. 

I. 3. You may now state what vou have observed of him as to his 
habits, what he was engaged in, what occupied his attention, and 
whether or not you ever knew him to be engaged in any kind of 
business. 

, 2203 (Objected to by plaintiff as incompetent, irrelevant, and im- 
' material.) 

A. 3. I never saw him drunk; he would appear to be walking 
around the streets, go into some tobacco store, or telling some stories 
about his shooting rats. JI have seen him fishing a great deal from 
the ferry dock; I never knew him engaged in any kind of business. 

J. 4. In his travelling about from place to place did he ever have 
any associates or companions, or was he generally alone ? 


f 
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(Same Qhjecuians as te tad 3) | 


A. 4 Bae only companion I think T ever saw hima have was his 
father. In going to and from his residence ft hardly ever saw 
220-4 him alone; his father would be with him. I have seen him 
often on the streets with his father, but oftener alone than any 

other way. 

I. 5. You have spoken of having frequent conversations with him; 
state the general character of such conversation. What topics en- 
gaged his mind? 

(Same objections as to int. 3.) 


A. 5. He would have some fish story to tell; that he had caught 
some large fish. He had ordered such a fish from St. Louis. I 
hardly know of anything else. He wasn’t a man that had much 
a outside of 3 or 4 subjects. He told how many rats he 
lad shot. 

I. 6. State whether or not in the conversations you have 

2205 had with him or heard him have with others you ever heard 

him talk about business or any serious subject such as ordi- 
narilly engages the attention of reasonable and intelligent beings. 


(Same objections as to int. 3.) 


A. 6. I never did. 

I. 7. State whether or not you have had opportunities to observe 
the temper and disposition of the said George A. Davenport; if so, 
what have you observed in this respect regarding him? 


(Same objections as to int. 3.) 


A. 7. I have had opportunities, but I have never seen him when 
he was so excited and beside himself as it has been reported 
2206 that he wasat times. I never saw him in a fight, norI never 
saw him draw a knife on any one. 
I. 8. How was George regarded in this community as a conspicu- 
ous man 7 : 


(Same objections as to int. 3.) 
A. 8. He was known to everybody in town. 
I. 9. You may state, as far as you heard and observed, how he has 


been regarded by this community as possessing capacity sufficient 
to transact business. 


(Same objections as to int. 3.) 
A. 9. I think he has been regarded as not competent. 
I. 10. What was your understanding as to his father acting as his 
guardian ? 
(Same objections as to int. 3.) : 
A. 10. I always supposed George L. was his guardian, but I 


2207 never had any dealings with him requiring George A.’s sig- 
nature or the signature of a guardian. 
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J. 11. From your past acquaintance with George, suppose that an 
occasion had occurred making it neccessary for you to have had 
some business transaction in reference to block 59, on whom would 


you have called in reference to such business ? 


(Same objections as to int. 3.) 

A. 11. I should have called on Mr. George L. Davenport. 

I. 12. Is it or not true that George A. has, during all the time of 
your acquaintance with him, been regarded by you and by others, 
as they have expressed themselves to you, as a simpleton or a per- i 
son wholly incapaciated from transacting ordinary busi- 


2208 ness of any kind. 
(Same objections as to int. 3, and because it is a leading question.) 
A. 12. I think, as far as his signatures to any leases or transfers of 
real estate, he has been so regarded as wholly incapacitated. I] think 
if he had a a receipt for five dollars for a month’s rent for 


some small building it would have been paid. 
I, 13. In your opinion, based upon your knowledge of George as 


given in this deposition, was he or not at any time during your ac- 
quaintance with him of sound mind? 


(Same objections as to int. 3.) 
A. 13. No; I think not. 


2209 Cross-examination : 


J. 1. Then I understand you to say that you considered him com- | 
petent to transact business where the amount involved was not large, | 
but that you considered him incompetent to transact business of im- | 

' 


portance. 
A. 1. No; it wasn’t my understanding. You might pay a man 


five dollars and consider him incompetent to do business rather than 


to have any future controversy about it. 
I. 2. I believe that you have stated that you have seen him as 


often as once a week. Do you know of his ever having committed 
any acts of violence or of his making any threats to any one? 
A. 2. Not from personal knowledge. 
(S’g’d) E. PECK. | 
-_ 
Subscribed and sworn to before me this 12th day of March, ! 
A. D. 1880. 
[SKAL. ] (S'g¢’d) C. H,. CLEMMER, 
Notary Public in and for Scott Co., Jowa, 


2210 


Adjourned till 9 a, m., Mareh 18, 1880. i 


Unrrep Stares oF AMERICA, 
State af Towa, Scot? County > 
1, CH. Clemmer, a notary public in and for said county and 
State, do hereby certily that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, T caused 
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to come before me, at my office, in the city of Davenport, Scott 
2211 county, State of Iowa, on the 12th day of March, 1880, E..- 
Peck, who was then by me duly sworn and examined and 
- his examination reduced to writing by me, and, after being by 
me read over to said witness, was signed by said witness in the 
presence of the respective counsel for the complainant and de- 
fendant. 
That said examination took place in the presence of and was 
conducted by Brannan and Jaynes, solicitors for complainant, and 
7. George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 
Witness my hand and seal notarial this 12th day of March, A. D. 
880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2212 Deposition of John Kaufmann. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT eé al. 


Marcu 18, 1880—9 a. m. 
2% Examination proceeded. 
: All parties present. 


| JOHN KAuFMANN, being first duly sworn, doth, in answer to the 
| several interrogatories to him propounded, testify as follows on be- 
| half of defendant: 


].1. What is your name, age, residence, and occupation? 
A. 1. John Kaufman; age, 46; residence, Davenport; have re- 
sided in Davenport since 1858, with the exception of 1861, 1862, 1863, 
and part of 1864, when I was absent in the army; occupation, police 
magistrate. 
2213 I. 2. You may state what official positions you have filled 
since your residence in Davenport. 
| A. 2. I was elected health inspector in the spring of 1867, and 
~ held that position until the fall of that year, when I was appointed 
| marshall, The marshall then was city collector, health inspector, 
and chief of police. I held the office of marshall for 3 years, when 
the oftice was divided, and I was chief of police about a year and a 
half after. I was elected justice of the peace in the fall of 1872; 
went into the office January 8, 1873. Next spring I was elected 
| police magistrate, and held the 2 offices 4 years, I was out 
: 2214 of office 2 years, and was again elected police magistrate in 
April, IS79, and hold that oflice now, When I was marshall 
it was my duty to see the criminal ordinances enforced as well as 
when I was chief of police. It is the duty of the police magistrate 
to pass upon violations of the city ordinances, 
I. 3. How long have you been acquainted with the Davenport 
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family, and particularly George A., and how intimately with the 
latter? 

A. 3. I have known George L. Davenport ever since I have been 
here. I am more particularly acquainted with George A. since the 
spring of 1865. I then rented a house of him on Second street. 

He came there to collect rent, and sometimes his father did. 
2215 I have seen him very frequently from that time down, prob- 
ably weekly. 

I. 4. We will now ask you to state everything that you can recall 
tending to show the peculiar or unusual habits and conduct of 
George A. Davenport. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) | 
A. 4. I have seen him very frequently. I, as chief of police, was 
called very often when he was making trouble. He mostly had 
revolvers and weapons, and was assaulting persons on the street. I 
arrested him several times when I first came in conflict with him. 
I arrested him many times after, and many times I took him 

2216 to his father’s office and also to his home. In the daytime 
I took him to the office and at nights when he lay out late I 

took him home. I had him in jail sometimes when we couldn’t 
do anything with him. We would keep him there a day or two and 
then let him out. At first when we came in conflict with him we 
took him before Bleik Peters, police magistrate, and he was fined. 
We took him up there and talked with him sometimes, and it was 
very seldom afterwards that we took him before the police magistrate. 
Mostly we took him home or to his father’s office. There was 

2217 one time, I think in the fall of 1869—I wouldn’t be positive 
whether it was in 1868 or 1869; it was late in the summer— 

Mr. George L. Davenport stopped at my residence and told me that 
George was again unmanag-able; that George was up home breaking 
everything in the house. I went up to Mr. George L.’s residence, in 
the western part of the city, and found that George A. had himself 
locked up in the parlor and I couldn’t get into it without breaking 
the lock of the door. George A. pressed against the door, but I got 
in, and as soon as I got in he struck me with the boot heel above 
the left eye,and making asevere wound. With the assistance 

2218 of a hired hand that came in we tied him, carried him out, 
and put him into a spring wagon and drove him down to jail. 

At that time he was perfect- unmanag-able; we couldn’t do anything 
with him; we had to tie his hands and feet. At that time he broke 
the mirrors and pictures and furniture in the house with 
his boot, which he had in his hand whenI came in. He was 
in jail after this 4 or 5 days, I think, maybe a week. No pro- 
ceedings were commenced against him. After this I didn’t 
hear of anything for quite awhile. There was some _ negotia- 
tion going on to send him to some institution in New York, 
and the officers and city authorities insisted that he should 

2219 be sent away or be taken care of and not be allowed to run 
at large. He wasn’t sent. He was hume. His father 
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promised to keep him guarded, and I think he had a man watch 
George. I told him if he would watch him and not allow him to 
run at large I wouldn’t commence any proceedings against him. 
I consulted Mr. Hubbell, I think, about it, and I consulted several 
other attorneys what was best to be done under the circumstances. 
They advised me that they thought he was not a saneman. I have 
acted accordingly. I resigned the office in the fall of 
2220 & 2221 1871. During my time he was arrested many times; 
sometimes 3 or 4 times a day. We would take him 
to the office and he would slip out and get into trouble again. He 
has been arrested many, many times. I could swear to 25 times or 
more arrests by myself. I have, probably, been called to look 
after him 50 or 60 times. I know all my force was called on, more 
or less, but I couldn’t state how many times. When he was on the 
war-path he had, generally, weapons with him. He generally had 
revolvers, and if he didn’t have any with him he would get some 
in the stores or get something that he could pick up—a stone 
2222 or piece of wood. He threw a stone at people on the streets 
many times. His difficulties were with most anybody that 
came near him. I have seen him have trouble with strangers— 
with persons that I know he has never seen before. 

I. 5. You may state what foundation, if any, for these numerous 
difficulties he had with people; I mean by that did hesimply fancy 
or imagine that somebody had done him a wrong or was there 
wrong actually done? 


(Same objections as to int. 4.) 


A. 5. There area few instances when boys had troubled him. He 
had some traps for catching rats and the boys troubled him. 
2223 The boys were the cause of the trouble in these cases, but the 
most of the time there was no cause or foundation in those 
cases that I looked into that would justify anybody to raise any such 
trouble, because I know he has commenced trouble with some of his 
best friends without any cause. I know myself that I never laid a 
straw in his way, and until up in the house I handled him as care- 
fully as I could. 
I. 6. What would George generally talk about? 


(Same objections as to int. 4.) 


A. 6. It seems to me he was always talking big about imagina- 
tions; that he was purchasing this store or thing, and that he was 
going to have some big thing done, or some big thing had 
2224 been done. Once he said tome: “If you hadn’t fallen down 
on your knees and begged for your life I would have killed 
you.” This was when I arrested him at the house. This was not 
so. I never got down on my knees and begged for my life, though 
he often told me I did. I never contradicted him. I let him be- 
lieve so. It was the best way to get along with him. I have heard 
him say he had licked this person or that person, or: that he was 
going to lick some one. He would talk about some big business that 
he or his father had done or was going to do. 3 : 
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I. 7. State the character of his talk as to sense or coherency. 
2225 (Same objections as tu int. 4.) | 


A. 7. His talk appeared to me likea person that was not sane. If 
he talked on one thing he would fly right around on to another. If 
you talked to him on one point he would talk on just the opposite 
right at the same time. 

I. 8. You may state what business, if any, you ever knew him to 
engage In. 

(Same objections as to int. 4.) 


A. 8. I don’t know that he has ever done any business, with the 
exception of coming to me and collecting rent. The rent was of a 
little frame house that used to stand where Mrs. Pardner’s bakery 

now stands, on block 59. The rent was about 25 or 30 dollars 
2226 amonth. I bought the Louse of Ziegler and paid the ground 

rent toGeorge L. I made the bargain with George L. maaan 
port. He collected the rent sometimes and sometimes George A. 
collected it and sometimes they came together. This must have 
been in 1865. When George collected the rent he would bring re- 
ceipts already signed. I think George A. came once or twice. | 
only had the property about 9 or 10 months. 

I. 9. It is claimed that George, during some part of his life, was 
in the habit of getting drunk. Now, you may state whether he was 

drunk or not during the many times you came in contact 
2227 with him, and how was he when you arrested him at his 
father’s house at the time you stated. 


(Same objections as to int. 4.) 


A. 9. Ihave seen him drunk sometimes or under the influence of 
intoxicating liquors, and at the time up at the house I could not 
exactly say that he was very drunk, because he made a good deal of 
resistance, which a drunken man could not do, and I had been in- 
formed by his father, when I asked him if George was drunk, his 
father said George had been uptown in the morning, but that he 
had been home all the afternoon. There were many places Where 

he couldn’t get anything, because his father or the police had 
2228 notified the saloon-keepers not to give him yy 5 but he 

would sometimes get it in some places and get drank, | 
coutdae see much difference between him when he was sober or 
when he had been drinking, except that T could smell whisky on 
him, T never saw him so drank that he coulda’t walk, 

1, 10. Give us same idea of the extent of the trouble that vou, as 
an officer, had with him by comparing him toe any noted bad char 
acters that you had to deal with—I mean as to frequency. 


(Same objections as to int, 4.) 


A. 10. From the dealings I had with him when I was chief of 
police I considered him avery dangerous person to the people 

2229 and officers that came in contact with him. I probably had 
him brought before me when I was police magistrate, or I 
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was called to look after him when I was chief of police, more times 
than any other person in Davenport. 

Q. 11. Basing your opinion on what you have stated in this depo- 
sition, how did you regard George A., as a sane or insane man ? 


(Same objections as to int. 4.) 


A. 11. I have not seen him lately much, but, as far as I know, 
about the times I have stated, when the circumstances narrated in 
iny deposition took place, I wouldn’t consider him a sane man. 

I. 12. In one of your answers you stated that you consulted 

2230 different attorneys and were advised by them that George 

Was insane. You may now state whether or not you ever 

talked with Mr. Charles E. Putnam in reference to George A.’s 
mental condition ; if so, state when and what he said. 


(Same objections as to int. 4.) 


A. 12. I think I had a conversation with Mr. Charles E. Putnam ; 
] think it was in the presence of George L. Davenport, after the affair 
at the house occurred. I told him what had happened, and Mr. 
Putnam stated that they had made negotiation with an asylum 
somewhere in New York State, and they were waiting for an answer 

to send George A. there to be treated. We had quite a 
2231 long talk over it and talked about the danger, and Mr. Put- 
num said he knew it and they would soon send him away. 
This conversation was either at Mr. Putnam’s or Mr. George L. 
Davenport’s office. I think this was before the time he was out of 
jail. I went there tosee what I should do. The principal talk was 
about George A.’s insanity. I told him I wanted to know what they 
were going to do; that I didn’t want to bring him before the magis- 
trate. I told them I had consulted some attorneys and I didn’t want 
to proceed against him criminally. They stated in that con- 
2232 versation that they didn’t like to go before the insane com- 
missioners here on account of his family; that they were 
going to send him to a private insane asylum in New York State. 

I, 13. You may now state, if you know, who was George L. Daven- 
a attorney or legal adviser during your acquaintance with the 
Davenport Raily, 

(Same objections as to int. 4) 

A. 1X T could not answer the question unless from what T heard 
and read in the papers; it was Putnam and Rogers, 

1, 14. State how near together Patmam and Rogers and George L, 
Davenport had their offices and the length of time. 


(Same objections as to int, 4) 


A, 14. During the time I was chief of police of this city 

2233 and the time particularly stated before, Putnam and Rogers 
and George L. Davenport had their offices on the same floor 

in the second story on the southeast corner of Main and Second 
street-, and there was just one partition wall between them. They 


were in George L. Davenport’s building. 
(Signed) J. KAUFMANN. 
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Subscribed and sworn to before me this 13th day of March, A. D. 


1880. 
[SEAL. | (Signed) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till 2 p.m. 


2234 Jury 19, 1880—3 p. m. 
Sxamination proceeded, 


All partes present, 
Crossexam ination ef Jomx KAtEMANS : 


I, 1, State, please, when you last had occasion, either as an officer 
or a private eitizen, to deal with George A, Davenport—I mean to 
arrest him or quiet him. 

-A. 1, Thad him brought before me on the 17th day of April, 1879, 
on the charge of assault and battery, I heard the case, and dis- 
charged him on the ground that they first got him excited. It ap- 

ars to be that he was going a fishing and they interfered with 
2235 him and he threwstones. I thought he ought not to be pun- 
ished, and I discharged him. 

I. 2. After the occurrence at his father’s house that you have men- 
tioned, did you have any further trouble with him ? 

A. 2. No; but he stated to me many times after when he met me 
on the streets that he gave me a good licking, and he did, for I was 
laid up for some time. 

I. 3. You had, in fact, no trouble with him for several years after 
1870, nor did you have him before you as a magistrate? 

A. 3. I had him before me as last stated. That is the only case 

that I remember. I was out of office at the time, from the 
2236 spring of 1877, in April, till 1879, and I had very little chance 

to meet him, and I don’t think I met him only twice. I left 
the office of marshal in October, 1870, and was chief of police for 
about 8 months. [am not positive. After the 8 months I went 
into the insurance business, and in the fall of 1872 I was elected 
justice of the peace. 

I. 4. After the trouble at the house, when it was proposed to send 
George away to an asylum in the State of New York, tell us, to your 
best recollection, whether the asylum proposed was an asylum for 


insane persons or for inebriates ? 
A. 4. I could not tell. I understood it was an insane asy- 


2237 lum—a private asylum, no State asylum. I pressed them to 
bring him before the insane commissioners and they resisted 

it, and said that they would take him toa private asylum in the 
State of New York. 

I. 5. Did they name the asylum at the time? 

A. 5. No. 

I. 6. On the way from the house down he made further resistance, 
did he not? 

A. 6. Yes; after I had him down under my controll I called for 
help, and Mrs. Davenport, with others, and servant girls, and the 
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workman, did tie up my wounds, and also George A.’s. We gota 
spring wagon with 2 seats, and the driver sat on the front seat and 

I and George A. sat on the back seat. I had told him that 
2238 we were going to see his father, and when we came near Scott 
| St. he said, “ You are going to take me to jail,” and resisted 
and struck me twice. I got him down in the box of the wagon and 
delivered him to the sheriff of Scott county, where he remained for 
10 or 12 days. 

I. 7. He was not, in fact, sent away to an asylum ? 

A. 7. Not to my knowledge. Tam positive he wasn't. 

1 S Can you state why, er were you Informed in any way why 
he was not? 

AS Lean’t state why he was not sent. 

1.9 Had vou not, as chief of police, warned the family 
LVS that he must be sent, or you would file charges against him 
for the affair at the house? 

A. 9 1 have stated to George L. Davenport that George A. was a 
dangerous person and some one had to take care of him, and that if 
he wouldn’t I would, and prefer charges against him and proceed 
according to law. 

I. 10. I understood you as saying that the family resisted his being 
brought before the insane commissioners. On what grounds or 
reasons did they so do? 

A. 10. As near as I remember, Mr. Davenport stated—I had no 
conversation with the balance of the family—that he didn’t want 

that thing done here; that he had negotiated with a like 
2240 institution in the State of New York, and that his intention 

was to send him there. I asked Mr. Davenport, afterwards, 
why it wasn’t done, and he said that he was stopped in doing so by 
others, who said he was doing it for the purpose of getting his prop- 
erty. I can’t say who told him so. He did not name any names. 
It appeared that he had legal advisers. He did not say what Mr. 
Hupbell said. He told me, in substance, that they, the attorneys, 
said George was not crazy, and that he wanted to get control of his 

property. He said the officers had no business to interfere 
2241 with George; that they were always bothering him, and that 

they should let him alone. I told him something must be 
done; that the next time he acted that way I would kill him— 
mash him. Hesaid hecould takecare of him. I told him he could 
when he was with him, but when he was away some one else would 
have to take care of him. 

I. 11. You say George had talked about some big business that 
he or his father had done or was going to do. Can you give us, 
briefly, the nature of the business, as you understood ? 

A. 11. I cannot exactly say what business they were going 

2242 to do, but from iis talking I have so understood that he said 
he owned the whole block, and that they were going to do the 
business themselves thereafter,and would make many of them come 
down to them and beg for their bread ; that he told me more than 2 
dozen times. He stated that the block would be uniformly build 
up as it ison the corner of Second and Brady streets. He never 
77—145 
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said anything to me about borrowing money. He came around to 


me and collected rent sometimes, and sometimes his father came. 
J. KAUFMANN. 


Subscribed and sworn to before me this 19th day of July, A. D. 


1880. 
[SEAL. ] (Signed) C. H. CLEMMER, 
2243 Notary Public in and for Scott Co., Lowa. 


Adjourned till 10 a. m., July 20, 1880. 


2244 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 18th day of March, 1880, and on the 
19th day of July, 1880, John Kaufman, who was then by me duly 
sworn and examined and his examination reduced to writing by 

me, and after being by me read over to said witness was signed 
2245 by said witness in the presence of the respective counsel for 

the complainant and defendant; that said examination took 
place in the presence of and was conducted by Brannan and 
Jaynes, solicitors for complainant, and George E. Hubbell and Mar- 
tin, Murphy and -Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 19th day of July, 1880. 

[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1,1881. E.R. Mason, clerk. 


2246 Deposition of John Martens. 
Circuit Court of the United States, District of Iowa. 


JONATHAN EDWARDS, Trustee, vs. GEORGE L. DAVENPORT et al. 


Marcu 13, 1880—2 p. m. 


Examination proceeded. 
All parties present. 


JOHN MARTENS, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 


half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. John Martens; age, 50; residence, Davenport ; have 
2247 resided in Davenport about 26 or 27 years ; occupation, at 
present, special policeman. 
I. 2. State what office or official position you have occupied in the 


city of Davenport. 
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A. 2. [ have been policeman 6 years, commencing 13 years ago 
this spring. After that I was chief of police 4 years. [am nowa 
detective policeman. 

I. 3. State how long you have known George L. Davenport’s 
family, particularly George A. 

A. 3. I have known him for at least about 20 years and the family 
during the same length of time. 

I. 4. State what opportunities you have had of knowing the said , 
George A. Davenport intimately—how often you have seen him 
during that period. 

A. 4. In the first place, when I was living not far from him, 

2248 when his folks used to live up on the bluff, there was where 

I first made his acquaintance intimately. For about the last 

12 years, until he went into the country, I used to see him most 

every day, and before that time I saw him frequently and talked 
with him often. 

I. 5. Please state, if you know, what were the habits of the said 
George A., how he occupied his time, and state anything peculiar 
that you have observed in his habits, conduct, and conversation as 
it came under your observation. . 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 5. I hav-n’t seen him doing anything at all, except hanging 
around town. He used to go down to the ferry dock a good 

2249 deal trying to catch fish. I haven’t seen him in any particular 
business. He used to go around smoking. He used to tell 
storiestoone person and another. The stories were all foolishness—no 
truth in them. I remember once in front of his brother Joe’s store, 
on Main St., 2 strangers who came up along from Rock Island were 
passing him and he pulled out an india-rubber pistol and pointed it at 
them and said, “ Now, I will shoot you.” The strangers were fright- 
ened and jumped aside. He made me a present of the rubber pistol 
Zord3daysafter. He made mea present of it a few days after this affair. 
He wandered around alone and didn’t have any associate. 

2250 One day I saw him standing with his hands in his pockets 
on the corner of Second & Main Sts. An old man was pass- 

ing by and he said, “ Good morning,” and _ he shook hands with the 
old man, and as he did so he put in the old man’s hand a live mouse, 
pretty well squeezed, which George had taken from his pocket. The 
old man dropped the mouse and George picked it up and put it in 
his pocket, laughing. One morning he showed me a little green 
snake which he had put in his pocket. He said he was going to 
scare Mrs. Douglass and the other girls in the millinery shop 
with it. It was a short dead snake. I never saw him with any 
rats. He had difficulties often. Very often he got people in 

2251 difficulties. He always carried a revolver, and the first thing 
he would do would be to pull out his revolver and want to 

shoot. That occurred very frequently ; I can’t say how often. I 
never had any fuss with him. I could get along with him very 
well. I have taken his revolver away a couple of times. He used 
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to have spells. Whenever he had those spells he was dangerous. 
He met me a couple of times and told me he had trouble with such 
a man and he was going to shoot him. I walked off and turned 
around a little after and said, “‘ George, I have to go to Rock Island 
to nab a fellow and I haven’t a revolver.” He would put his hand 
in his pocket and hand me his revolver. I got his revolver 
2252 twice in this way. I gave his revolver back to him a couple of 
days after. I remember that he told me on several occasions, 
“John, I will soon get some of those spells on me again.” I have 
taken care of him on different occasions, when we took him up 
home or to jail. I remember once that the old man sent down for 
us when Kaufman was marshall. Kaufman sent for me to come 
up, and as I was going up I met him coming down the hill ina 
carriage. Kaufman took him to jail. Kaufman had a terrible eye. 
I can’t remember any particular times; we have taken care of him 
very often, but I can’t remember the circumstances. We 
2253 would take care of him awhile and let him go, for the mag- 
istrate told us he couldn’t do anything with George, as he 
wasn’t right in his mind. 

I.6. You say that George would be taken up by you or some 
officer and be taken care of for awhile and then released because 
he wasn’t considered in his right mind. You may now state 
whether or not, during the time that you were on the police force, 
you regarded and treated George as an irresponsible person and 
whether or not he was so regarded by all the peace officers of the 
city, so far as you know. 

(Same objections as to int, 5, and because it is leading.) 


A, 6 Yes, sity he was so reganded by all the officers, 
I. 7 How would George talk and laugh » 


2234 (ame abjections as to int, 3) 


A, T% He would talk and laugh like a person that yor would eall 
kind of lany. 

LS Daring all your acquaintance with him what, if anything, 
have you ever heard him say on either matters of business er sub- 
jects of the day such as are usually talked about by men of sane 
minds or ordinary sense ? 


(Same objections as to int, 5.) 


A. 8 T have not, except once he came to me and said he couldn't 
get his rent and he wanted me to collect his rent for him. That 
time he had his kind of spells, and I said, “All right, George, | 
will collect it for you,” and he walked off. He never referred to it 

again, 
2255 I. 9. What was your object in saying all right, George, | 
will attend to it? 


(Same objections as to int. 5.) 


A. 9. For I saw that he had his spells aud I didn’t believe what 
he told me. To get rid of him I told him, “Yes; I will collect it.” 
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I. 10. From what you have stated as being your observation and 
experience with George did you ever believe him to be of sound 


mind? 
(Same objections as to int. 5.) 


A. 10. No; not all the time. 
I. 11. Did you ever see him at any time when you thought his 


mind was entirely sound ? 


(Same objections as to int. 5.) 

2256 A. 11. No, I don’t say that; sometimes he talked more 
sensible than at other times. 

I. 12. Did you ever see him when you thought he had mind suf- 
fictent to either understand or transact business of the kind that men 
ordinarilly engage in? 

(Same objections as to int. 5.) 

A. 12. No, sir; I don’t think he ever was in that condition for 
transacting business. 


Cross-examination: : 


I. 1. You speak about his having spells; could you generally tell 
from his appearance and actions when he had them ? 

A. 1. Yes, sir. 

Y, 2. How long would they last generally ? 

A, 2. I can’t state exactly how long they would last; but I 

2257 remember he talked to me one day and T could see it in his 

wild look and the way he talked, and the next day he talked 

the same way and had the same look. He would say that he had 
whi pped some One OF Was going to shoot some one, 

1S. Then it was when he had these spellsvas you term them, that 
he appeared to be violent? 7 

AL & Yes: it was then more than at other times, 

1. 4. How frequently did he have these spells? 

A. 4 1 can’t tell exactly, but he had them very frequently: he 
had it more than once a month and I think he had it more than 
once In 14 days. : 

I. 5. Do you remember whether at any time he has been addicted 
to the use of intoxicating liquors? 

A. 5. LT haven't seen him drink liquor himself, but I remember 
he told me a couple of times that he had quit drinking liquor, and 
that he felt better. 

I. 6 Did you see him the day that you say he had the 
2258 trouble with Kaufman before you saw him with Mr. Kauf- 
man in the evening ? : 

A. 6. I don’t remember if I did or not, zs 

I. 7. Do you remember whether or not he was drunk that day ? 

A. 2. I do not. : 

I. 8. You speak about his pulling revolvers and threatening to 
shoot. Was that at the times he had the spells you refer to, or was 


it at other times’ 
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A. 8. I should think that he had those kind of spells then ; there 
was one of the officers he was going to shoot; he didn’t look as wild 
that day as he usually does when he has those spells. 

I. 9. In what business was his father, George L. Davenport, en- 
gaged ? 

A. 9. I don’t know of any business, except he used to deal in 
wine; that is all the business that I know he was engaged in. 

1.10. What do you mean by saying that he was not in a 
2259 condition to transact business ? 

A. 10. I mean that he didn’t have sense enough ; if he 
carried on business I could go there and tell him, George, you ought 
to make me a present of such a thing, whatever the value was, and 
I would get it, and if there was a travelling agent who was going to 
sell him goods and there was something there he liked and wanted 
he would buy it, no matter what the price was. 


(S’g’d) JOHN MARTENS. 
‘Subscribed and sworn to before me this 18th day of March, A. 
D. 1880. 
[SEAL. ] (S’g'd) C. H. CLEMMER, 


Notary Public in and for Scott Co., lowa. 
Adjourned till 9 a. m., March 15, 1880. 


2260 UNITED STATES OF AMERICA, : 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of [owa, on the 13th day of March, 1880, John Martens, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 
for the complainant and defendant; that said examination took 

place in the presence of and was conducted by Brannan and 
2261 Jaynes, solicitors for complainant, and George E. Hubbell 
and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 13th day of March, A. D. 

880. 


[sEAL.] (S’p’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2262 Deposition of Daniel Killion. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


Marcu 15,.1880—9 a. m. 
Examination proceeded. 
All parties present. 


DanieEt KILtton, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on 
behalf of defendant : | 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Daniel Killion; age, 68; residence, Davenport; have re- 
sided in Davenport since November, 1842; occupation, carpenter 

and builder. 
2263 I. 2. How long have you known George L. Davenport and 
family, and especially George A. Davenport ? 

A. 2. I got acquainted with Mr. Davenport’s family during the 
winter of 1842 and 1843. I have known George A. Davenport ever 
since he was a small child. 

I. 3. State what have been your means of knowing George A. Dav- 
enport intimately during this time. 

A. 3. That time Mr. Davenport, with Mr. James Bowling, kept a 
grocery store ina small frame house on Front street. I used to 
trade there occasionally for my groceries, and in the absence of 
banks here at that time I made Mr. Davenport my banker. I kept 

a book with him, and did this for a good many years until 
2264 our banks were established, and for some time after. Mr. 

Davenport lived upstairs over his store until he moved to 
corner Second and Main, where Davenport’s block now is, and 
where I know George A. Davenport to be taken sick. They moved 
from there to corner Brady & Third, and lived there until they 
moved to where they now live,in Burrow’s property. I see George 
A. frequently at all these places, and I also saw him occasionally 
after they moved to the Burrow’s property. I conversed with him 
frequently during childhood and manhood. 

I. 4. You have stated that, while the family were living on the 
corner of Main & Second, George A. was taken sick. State how he 
was prior to his sickness, as to his brightness of mind, and what, if 

any, effect you observed upon him after such sickness—if he 
2265 was different before than after. State what that difference 
was. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 

A. 4. He was a- smart, agreeable-looking boy as you would want 
to see before his sickness. After his sickness he was kind of wan- 
ge He was so as you wouldn’t think he was the same boy at 
all. He hadn’t the same manner and disposition at all. 
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I. 5. Was this effect notic-able or not in a very marked degree? 
If so, state how he was generally looked upon -and regarded by the 
citizens after that fit of sickness. 


(Same objections as to int. 4.) 


2266 A. 5. I know he was looked upon and ever after as being 
what you might call dangerous and desperate, especially in 
the school. He went to school after; Father Palamorgous told me 
he couldn’t learn after that, and he didn’t want him among the chil- 
dren. My children went to the same school at the same time. 
Father Palamorgous.has been dead 5 or 6 years. I observed him in 
the school and out of school. 
I. 6. What peculiar characteristics came under your observation 
after this fit of sickness in his manner and conduct and conversation 
during childhood and manhoud? Give such facts observed by you, 


illustrating them fully. 
(Same objections as to int. 4.) 


A. 6. There was a great deal of talk at the time the building 
2267 where the Davenport National Bank now is was building 
about his being incapable, because it was on his ground and 
he wasn’t considered capable of transacting business. He was after- 
~ wards sent to Baltimore to see if he could be made better, but he re- 
turned no better but worse than he was before, and he has continued 
so since. During his minority he went around the streets, and 
would get into conversation with every one. He would talk about 
- meerschaum pipes and about rats. He told me several times that 
: he had them weeded out of town pretty well, but that they were get- 
. ting up to their own barn at home. He told me that one morning 
he watched at the trough and caught one and it bit his finger. 
2268 He said he took it and bit off the rat’s ear and began to talk 
to it, saying, “ Now, you won’t do that again, will you?” He 
» said his father came along and said, “ George, you area fool.” He 
' used to tell me he wouldn’t ride down town in the carriage; that he 
could walk down town quicker than to ride with his father. He 
‘ told me he used to come down town sometimes very early. I[ don’t 
' know anything about his habits of fishing. 

I. 7. In your conversations with bim what have you observed 

‘ peculiar in his manner of talking and laughing, if anything? 


(Same objections as to int. 4.) 


A. 7. In fact, if I weren’t acquainted with him I wouldn’t 
‘2269 want to talk with him, because there was nothing neither 
sensible or polite. Every time J met him he would talk to 
-me very friendly, for I was well acquainted with him. He would go 
-kind of wild telling me this thing and that that wasn’t worth a cop- 
‘per. It had neither head nor tail to it. I was very careful not to 
* ama his anger, because he was kind of ugly and desperate when 
‘he was crossed., One time, it was when Judge Murphy was running 
for Congress, he was desperate on Judge Murphy. George was for 
‘Price. I was very careful then to get away and not provoke him. 
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His laugh was kind of foolish. It wasn’t a polite laugh, such as you 
would expect to hear from a young man of any decency and mod- 

esty. I never saw him have fits, but I have heard of it. 
2270 I. 8. Did you ever know George to do any business? 


(Same objections as to int. 4.) 


A. 8. No, I never did, nor I never thought he was fit to do it. 

1.9. You say you have known him since he was 2 years of age, 
and that he had a severe spell of sickness which affected his mind 
when quite young. You may now state if you ever discovered 
anything after that sickness, either through childhood or manhood, 
that showed him otherwise than a poor, simple-minded man or boy, 
incapable of either understanding or transacting business. 2 


(Same objections as to int. 4, and because it is leading and because 
it mistakes the testimony of the witness.) 


A. 9. I never did. 
2271 I. 10. You may now state whether you ever believed him 
capable of understanding or transacting business. 


(Same objections as to int. 9.) 


A. 10. I never did believe that he was either capable or under- 
stood it from his sickness to the present time. 

I. 11. You may now staf + why you didn’t believe him capable of 
understanding or transacting business. 


(Same objections as to int. 4.) 


A. 11. The reason why is, if you met with him he couldn’t con- 
verse 2 minutes without it would be telling you something wonder- 
full about meerschaum pipes or rats. J am sure if he was capable 

of doing business this wouldn’t be his discourse every time 
2272 he got in conversation with you on the sidewalk, or any place 
he met you. 

I. 12. What have you ever heard him say about business? 


a 


(Same objections as to int. 4.) 
A. 12. I never in my life heard him talk about hana unless it 


' was these matters I spoke of. 


(S’g’d) DANIEL KILLION. 
Subscribed and sworn to before me this 15th day of March, A. D. 
1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


2273 UNITED STATES UF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
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county, State of Iowa, on the 15th day of March, 1880, Daniel 

Killion, who was then by me duly sworn and examined and his 

examination reduced to writing by me, and, after being by me read 

over to said witness, was signed by said witness in the presence of 

the respective counsel for the complainant and defendant; that 

2274 said examination took place in the presence of and was con- 

ducted by Brannan and Jaynes, solicitors for complainant, 

and George E. Hubbell and Martin, Murphy and Lynch, solicitors 
for the defendant. 

Witness my hand and seal notarial this 15th day of March, 1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Towa. 


9 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


* 2275 Deposition of Frank Kessler. 
Circuit Court of the United States, District of Iowa. 
| JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 
| FRANK KEssLER, being first duly sworn, doth, in answer to the 


several interrogatories to him propounded, testify as follows on behalf 
of defendant: 
I. 1. What is your name, age, residence, and occupation ? 
A. 1, Frank Kessler; age, 40; residence, Davenport; have resided 
in Davenport 35 years; occupation, chief of police. 
* J, 2. You may state how long you have been connected with the 
police department, and in what capacities, 
2276 = AL 2 About 9 years; police officer, health inspector, deputy 
marshald, and chief of police; have been chief of police hon 
2 vears & 9 months, | 
‘TL. & How long have you known George A, Davenport ? 
A, 3 About 30 or 32 years, 
I, 4. You may now state anything peculiar which you have ob- 
served in his conduct during your acquaintance with him, and in 
~ that connection state what he would talk about generally, and the 
-~ manner in which he spent his time. 


‘ Tae to by plaintiff as incompetent, irrelevant, and immate- 
- nial.) 


Sa ae mer yap 


a  Y 


A. 4. I noticed pecuhar actions in the way he talked. I can com- 
, mence when I went to school with him. He used to chase 
- 2277 ~us boys around with a butcher knife, and he was very easy 
3 excited, and every time he got excited he was threatening to 
_kill or shoot somebody. We have had to arrest him several times 
and have him fined for carrying concealed weapons and threatening 
‘to shoot. He would meet a man in the morning and talk about 
‘where he had been fishing and what a big fish he caught, and about 
"rats and how he would catch rats. Then again he would talk in a 
businesslike manner. He would come to me sometimes and com- 
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plain about his renters; say they hadn’t paid him his rent, and 
want them put out right away. He asked me on several occasions 
to serve notices for him, which I did. He would always 
2278 be threatening if they didn’t go out that he would take 
them by the nap- of the neck or something like that and 
hoist them out or throw them out; that he could do it, and that 
he didn’t care a damn for all the police in town; that if we 
would say anything he would go for us too; that he had whipped 
the marshall, John Kaufman, before,and that if we said anything 
of course he would go for us in the same way. He would explain 
how he caught rats, how he would take them by the nap- of thee 
neck, how he caught them, and what he would do with them. I™ 
suppose he wanted to leave the impression that he was a sort“df a 
rat charmer. I saw him once take a rat in his hand. He would 
come down in the morning and tell me he had a big bite, 
2279 and that he got a big fisb on his hooks, but couldn’t get it on' 
the dock ; that he was going down to the dock again to see if 
he could catch it. He would say the fish was five or 6 feet long. 
He would generally make it out as big as he could. 

I.5. You say you have served notices for him; you may state 
what kind of buildings these tenants occupied on whom he served 
notices and what kind of a humor George would be in when he 
came to you on these occasions. 


(Same objections as to int. 4.) 


A. 5. The buildings were those old sheds, and one of them was 
where Millie Dillon had a cigar store; the other was, I think, a 
stable. He would be rather excited and in a pretty bad 
2280) humor, and he wanted me to serve it right off One time he 
Wanted me to go down and put them out without a notice. 
He came in an ordering way and wanted me to go right away, 
1G When you served these notices did you make any inquiries 
whether or not there was any real foundation for the notice or did 
you discover that it was only a whim af George's? 
(Same objections as to int. 4,and because the question is leading.) 


A. 6 I found that the buildings belonged to the parties that were 
living in there, and that it was more of a whim of George’s than 
anything else; that they were really paying their rent there, 
2281 but didn’t just come to his terms at that times, but they staid 
there a long time afterwards, until they sold out. 
I. 7. What was his conduct as to boasting and threatening ? 


(Same objections as to int. 4.) 


A. 7. His conduct as to that was that he was boasting a great deal 
and threatening a great deal. He was boasting about that if parties 
didn’t do soand so he would shoot them ; that he carried his revolver 
always. : 


Adjourned till 2 p. m. 
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- 2282 2 eeM. 
: Examination proceeded. 
All parties present. 


Int. 8. What was the behavior of George A.as to peace and good 
order? 


(Same objections as to int. 4.) 


A. 8. It was generally bad; I heard a good many complaints 
‘about him. It was hardly ever that he would get one of those spells 
on him but what he would get into trouble with some one. 

' 1.9. State something of the character of that trouble; what it 
was, 


. 
4 
4 
4 
@ 


(Same objections as to int. 4.) 


A. 9. When he had one of those spells if any one came to him 
m and said anything he didn’t like he would fly right up and 
2283 threaten to shoot or threaten to lick him. For instance, Mr. 
Nutting had a conversation with him, and Mr. Dessaint had 
fi conversation, and some way they happened to say something 
George didn’t like and he threatened to shoot them. They both 
‘came to me and asked me to protect them and offered to pay me for 
my trouble. I-know Mr. Nutting offered me most anything if I 
would insure his life for a year. One morning I came to Ed. Ryan’s 
store and George was in there; he had a great fashion of pinching 
a person on the arm or taking a person by the back of the hair and 
difting him up. He came up to me and pinched me on the arm, and 
’ I turned around and said, “ Here, George, that will do.” I 
2284 was always careful in talking to him not to excite him; I 

always favored him in whatever way I could do, for fear of 


° 
; 
é 
¢ 


exciting him. He then turned around and caught me by the back ° 


of the hair, and I, in a joking way, caught him by the hair and I 
pushed him over towards the counter and he went away from me curs- 
416g, and saying,God damn all the police; that hecould whip me. I 
left him and walked behind the stove out of his way. The clerk of 
the store said, “ Did you seethat?” Iaskedhim what. He said George 
had his revolver out and cocked it and threatened to shoot me, and as 
George cocked his revolver he went out the door. I followed him out 
| of the door with the intention of arresting him if he drawed 
2285 iton me again. When I got out he went down towards Joe’s 
store. I took a walk down that way and I heard him inside 
threatening what he would do—threatening to shoot me if I came 
ipside, and all that. I walked inside and he picked up a bar of 
iron, but kept backing away from me with the iron in his hand as 
' stepped towards him. The old man and Joe interfered and said 
tney would take care of him. I was going to arrest him. He was 
always complaining of his back and kidneys and his head. He 
would often say there was going to be a change in the weather. 
He would say his kidneys hurt him or his head hurt him or he 
; had a pain between his shoulders. I would ask him how 
2286 he knew there was going to be a change in the weather and 
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he would say because his kidneys hurt him or his head hurt him 


or he had a pain in his back. 
I. 10. You may state if the police had occasion to look after 


George; and, if so, to what extent. 
(Same objections as to int. 4.) 


A. 10. Yes; they have had a great many occasions to look after 
him. They have had to arrest him and have him fined several 
times. We have taken a revolver away from him ou several occa- 
sions. He has been fined for carrying concealed weapons. After 
he was fined he would get another one and flourish it the same ag 

before. I don’t believe he was ever without a revolver. = © 
2287 I. 11. It is conceded that he had fits. You may state if 
you ever saw him in one; if so, how often and whee. 


(Same objections as to int. 4.) 


A. 11. I could state I have seen him in fits 5 or 6 times, and I 
have helped to rub him and get him up on_one or two occasions. 
The first time was inside of 10 years past. The last time was in- 
side of a vear. It was on the bowed on east side of Main St., 
between Front & Second Sts. He had about the same kind of a fit 
each time I saw him. The fits would last 3 or 4 minutes; maybe 
not that long. When he got up he would walk off with a little 

assistance. We would help him a little and walk him 
2288 around a little. I have seen them carry him into Dr. 
Wright’s and also into Joe’s store. 

I. 12. You stated you went do school with George. You may 
now state more particularly George’s conduct when a boy and about 
the school-house while mixing with other children. 


(Same objections as to int. 4.) 


A. 12. All I could remember was that the children were afraid of 
him, and I remember one or two occasions of his chasing us about 


with a butcher knife. 
I. 18. How was he when boy or man as to having associates ? 


(Same objections as to int. 4.) 


A. 138. As far as what I would call an associate I don’t think he 
ever had anybody that would associate with him. If he did 


2289 it wouldn’t last long. 
I. 14. How were his habits as to wandering around or mov- 


ing about from place to place without any seeming object in view ? 
(Same objections as to int. 4.) 


A. 14. I can’t say that he roamed much any farther than going from 
Main & Second Sts. to his home and back and down to the ferry 
dock to fish. I have heard of his going hunting with parties and 
leaving them and coming home. 

I. 15. You may now state if there was any understanding with 
the police force as to the manner of managing or treating George. 
If so, state what it was. 
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(Same objections as to int. 4, and because the question is leading.) 


2290 A. 15. I don’t know of any particular understanding, any 
, more than they were not to bother him; not to have any 


more conversation with him than was necessary, but of course if he 


did ‘anything out of the way to arrest him the same as anybody else. 
‘  (S’g’d) FRANK KESSLER. 


Subscribed and sworn to before me this 15th day of March, A. D. 
1880. 


[SEAL] (S’p’d) C. H. CLEMMER, 
: Notary Public in and for Scott County, Lowa. 
22911 Juty 20, 1S80—10 a. m. 


Examination proceeded. 
| Al parties present. 


' Cross-examination of FRANK KEssLER: 


I; 1. At these times when George complained of his tenants, so 
far as you Investigated, you found that as a fact there was generally 
sonie rent due him, the dispute between him and the tenants gen- 
erally relating to the amount of rent due? 

A. 1. Yes; [ have found so in some cases, and in some cases I 
fouhd he would go and want a dollar or two, and while they owed 
hint some rent the time for paying the rent had not arrived ; and 
in some cases I served Jegal notices made out, I think, by Mr. Put- 
nath. One or two notices I served were made out by Mr. Putnam, I 

- — believe. 

2292 I. 2. Saying that the parties generally staid after these no- 

"tices, you cannot, however, state why they remained ; whether 
it was that they settled or whether it was that there were no proper 
grounds for your interference? 

. 2. Nothing more than what George would tell me afterwards. 
He would come to me in a sort of a smiling way and say the parties 
had fixed the thing up all right. I would sometimes ask him 
about it. 

{. 3. Is it not a fact that for several years, particularly from 1870 
toi1876, or about, George was much better behaved than prior or 
subsequent to said period ? 

A. 3. I think it. 

I. 4. Can you give any reason or explanation of this? 

, A. 4, Prior to 1870, or somewhere along there, he used to 
2293 drink, and at one time, about that time, he had trouble with 

John Kaufman; since then he has quit drinking. I haven’t 
seen him drink a drop of intoxicating liquor since. That is my rea- 
soh for saying that he has behaved better since. While he was drink- 
ing he had fits and would get drunk, and wehad trouble both from 
his tits and drinking. Since he quit drinking he has seemed more 
reasonable. He has had fits since he quit drinking. While he was 
drinking if he got excited he would go off and get drunk. Since he 


quit drinking if he got excited we could quiet him down easier. 
| (S’g’d) FRANK KESSLER. 
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Subscribed and sworn to before me this 20th day of July, A. D. 


1880 
[SEAL. ] (S’o’d) C. H. CLEMMER, 
2294 Notary Public in and for Scott County, Iowa. 


Adjourned till 10 a. m., July 238, 1880. 


UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer,a notary public in and for said county and State, 
do hereby certify that,in pursuanceof the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry, I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of Iowa, on the 15th day of March, 1880, and on the 20th day of 

July, 1870, Frank Kessler, who was then by me duly sworn 
2295 and examined and his examination reduced to writing by 

me, and, after being by me read over to said witness, was 
signed by said witness in the presence of the respective counsel for 
the complainant and defendant; that said examination took place 
in the presence of and was conducted by Brannan and Jaynes, solic- 
itors for complainant, and George E. Hubbell and Martin, Murphy 
and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 20th day of July, 1880. 

[SEAI.. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1,18S1. E.R. Mason, clerk. 


2296 Deposition of Walter Hender. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


WALTER HENDER, being first duly sworn, doth, in answer te the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A.1. Walter Hender; residence, Davenport; have resided here 
about 23 years; occupation, store & house furnishing business; my 
store is 219 Brady St., on block 59; age, 44. 

I. 2. How long have you been acquainted with George A. 
2297 Davenport? State what opportunities you have hed of know- 
ing him intimately. 

A. 2. I have been acquainted with him about 20 years. I have 
known him intimately for about 14 years. 

I. 3. State whether or not you have ever known him to:be engaged 
in any kind of business. | 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 3. I think not. 
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I, 4. State what has been his habits. How did he engage his 
time as it came under your observation ? 


(Same objections as to int, 3.) 

A. 4, Part of his time, I think, was put in, probably, by 
2298 fishing and going to the engine-house and running around 
the streets generally. He smoked a good deal. 

I. 5. State whether or not you had conversations with him; if so, 
how frequently, and state what was generally the character of his 
conversation, whether such as engages the attention of men ordi- 
narilly or of a light, trifling character, and state what was his man- 
ner when talking, whether rambling and incoherent or rational and 
intelligent. 

(Same objections as to int. 3.) 


A. 5. I have had conversations with him. There has been times 
when the conversations would be quite frequent and there would 
be times when the conversations would be at longer intervals. 
2299 I should say his conversation was of a light, trifling character. 
His manner when talking was of a rambling nature, When 
talking he would generally jump around onto a good many things. 
I. 6 State whether or not you ever tried on any occasion to en- 
gage him in a conversation on any serious or important subject. Tf 
so, What success did you have ? 


(Same objections as to int. 3) 
A, & To my knowledge, Prever did, 
LT. Why not? 
(Same objections as to tat, 2) 
A, T 1 didn’t want toa 
1S Why not? 
(Same objections as to int, 3.) 
A. 8. I knew it would be waste of time. 


2300 I. 9. State what you have observed of him as to his temper 


and disposition, whether it was equable or irritable, and 
illustrate this by any facts that have come under your observation. 


(Same objections as to int. 3.) 


A. 9. I should say it was irritable; I have seen him sometimes; 
he would come into the store after having been in some scrape, or 
what he would call a scrape, and be all unstrung, and appear to be 
in such a state of mind that made metry to avoid him; I have 
known him to damn and curse parties that he had just assaulted ; I 
know that he assaulted the parties, but didn’t see the act; I fre- 

uently seen him in Sam. Perry’s store in these moods and in 

2301 L. B. Meyer's tobacco store; [saw him once in Mr, Meyer’s 
store pretty mad at Mr. Meyers himself. My impression is 

that it was in regard to credit at the store on account of the rent 
that Meyer owed him); it was something that run in that line; Mr. 
Mever had had instructions from his father to the effect, T think it 
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was, not to give him credit beyond a certain limit; I can’t say 
whether it was that, or whether it was not to trust him at all; [ can’t 
say the words he said, but I know he acted very boisterous and wild; 
so much so that I know I made myself scarce; I didn’t see him pull 
out a pistol on that occasion; he made threats something to 
2302 the effect that he would cut the damn heart out or bowels out 
of Meyers. | 
I. 10. State whether or not your store is located on block 59 on 
ground leased of George A. Davenport. If so, how many years have 
you occupied said store? 


(Same objections as to int. 3.) 
A.10. Yes, sir; I think 138 or 14 years. 3 


I. 11. With whom was the negotiations for the lease made, with 
George A. Davenport or with George L. Davenport? — 


(Same objections as to int. 3.) 


A. 11. I can’t tell you. That was done by other parties outside 
of myself. I desired to keep quiet. Mr. Hiram Price made the 
negotiations at the same time he made for himself arrangements for 

the store south of mine. 
2308 I. 12. Then you took no personal part in the negotiations? 


(Same objections as to int. 3.) 


A, 1. Noy sips Me. Uivan Price did it for me. 

11S. To whom was the ground pent paid ? 

(Same oljections as to int 3) 

AW TA. Te was pata t@ My George L. Davenport when there was 
AWRY MowVeY paid up to the appointment af a receiver, The rent was 
generally paid by George L. Davenport's tamily trading it out in my 
store. George A, didn’t trade very much. The chief article sold to 
George A, Davenport was minnow buckets. 

J. 14. About how many did you sell him ina season, and what 
did he say became of them ? 


(Same objections as to int. 3.) 


2304 A. 14. I have sold him as many as 3 or 4 in a single season. 
He would say they had either been stolen or he had lost them 
in the river. 
I. 15. Did you ever pay any ground rent to George A. in person ? 
Who always settled the accounts? 


(Same objections as to int. 3.) 


A. 15. No, sir. George L. always settled the accounts. George 
A. was always with him, [ think. [always gota receipt for ground 
rent signed by George A. I kepta receipt book in my store, and 
the receipt was written out, and George A. would sign it. We gen- 
erally wrote out the receipt. His father would generally take the 
receipt and read it and hand it to George A. and tell George A, to 
sign it, and George A. would sign it. : 
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1 1K State whether or not, from vour observations of George 
205 AL Davenport, your Knowledge of his habits and character, 
he ever was, In your opinion, competent to engage In or 


transact business such as men ordinaril/y engage in. 
(Same objections as to int. 3.) 


A. 16. I should say not. 

I. 17. State whether or not the said George A. Davenport was or 
not, in your opinion, basing the same upon the facts and cireum- 
stances as narrated by you in this your deposition, at any time dur- 
ing your acquaintance with him of sound mind. 


(Same objections as to int. 3.) 


A. 17. I should say not. 
I. 18. State whether or not ary person, and, if so, whom, appeared 
to exercise guardianship and control over the said George A., 
2306 and what you understood in regard to the same. 


(Same objections as to int. 3.) 


A. 18. I should understand from what business transactions I had 
with him that his father acted as guardian. I always supposed 
George L. was his guardian. 

I. 19. To what extent was that understood in this community, so 
far as your knowledge extends? 


(Same objections as to int. 3.) 


A, 19, Tshould say it was generally so understood, Tt was a matter 
of public notoriety, 
1, 20. Did you observe the extent of his father’s influence over 


him? If so, state your observations in that regard, 


(Same objections as to int. 3.) 


2307 A, 20. As far as my knowledge is, when he came inte my 

store to collect rents or anything of that kind his father seemed 
to have such an influence that George acquiesced in anything that 
was done. 


Cross-exam ination : 


I. 1. When was this disturbance in Mr. Myer’s store about which 
you spoke? 

A. 1. I should think about 4 years ago. 

I. 2. You didn’t take the trouble to inquire into their affairs 
farther than your own business extended, did you? 

A. 2. No, sir. 

I. 3. Your knowledge as to the way they transacted business is in 
the main confined to their transactions with you, is it not? 

A. 3. Generally. 

I. 4. And these you have in a general manner detailed in your 
depcsition ? 

A. 4. Yes, sir. ° 


— 
8 


a a 


HENRY BR. BOND, PRESTRR, VS. SARATTE G@ DAVENPORT, G27 


Baus 1. You had made a lease with George A, and you were 
only earefal to see that you got his receipt for the ground 
rent as it became due; is not that a fet? | 

A. I made the lease in the manner stated. I was always careful 
~ see that I got a receipt for the ground rent when it was settled 
or. 3 

1.6. And you kept a general running account with the whole 
family and it was shea allowed on settlement day ? 

A.6. I kept an account with George L. Davenport. I charged the 
account to George L. When George A. got anything it was marked 
“for George A.,” but charged really to George L. in the ledger. 

I. 7. I believe you have stated that George A. signed the receipts 

In your store ? 
2309 A. 7. Yes, sir. : 


(Plaintiff reserves the right to recall the witness for further cross- 
examination.) 


(S’g’d) WALTER HENDER. 


Subscribed and sworn to before me this 15th day of March, 
A. D. 1880. 
[SEAL. ] (S'g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., March 16, 1880. 


2310 JUNE 25, 1S8SO—3 p. m. 
Examination proceeded, 
All parties present, 


Continuation of crossexamination of Wanrer Hexper : 


1S You state that the principal thing that George A. purchased 
ef vou was minnow buckets. What are those buckets used for? 

A, S For holding minnows to use for bait in fishing. 

I, 9. What is the price of these buckets ? 

A. 9 The average price, $1.75. | 

I. 10. You say that you took no part in negotiating for the lease 
of the premises in block 59. How long have you occupied these 
premises ? } 

A. 10. About 14 years. : 

I. 11. To whom was the lease under which you hold made? 

- A. 11. To Washburn & Hender. Mr. Washburn was at that time 
in partnership with me. 

2311 I. 12. You and Mr. Washburn, then, I presume have dis- 
solved partnership. How long since your dissolution ? 

A. 12. We dissolved and remained separate for about a year; then 
we again formed a partnership, which was dissolved about 3 or 4 
years ago; since which time I have been by myself. - 

I. 18. You have possession of the lease, have you not? 

A. 13. I have a copy or duplicate. 

I. 14, George A. Davenport’s name is signed to the instrument 
which you hold? 
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A. 14. I think so. . 

I. 15. And when you settled your rent the receipt for rent was 
signed by George A. Davenport ? 

A. 15. Up to the time that it went into the hands of a receiver, 

Mr. 8S. F. Smith, who was and is now receiver. 
2312 I.16. Do you remember when Mr. Smith was appointed re- 
ceiver? 

A. 16. 2 or 3 years ago. I can’t say which. 

I. 17. I understand you to say in your examination-in-chief that 
you supposed that George L. Davenport, his father, was the guard- 
ian of George A. Do you mean that you supposed that he had been 
legally appointed the guardian of George A. ? 

A. 17. I don’t know but what I did. 

I. 18. Don’t you know that if George L. had been his legal guard- 
lan receipts for the rent would have to be signed by George L. in 
his capacity as guardian ? 

‘ A. 18. I can’t say that that question ever entered into my mind— 
that thought, at least. 

I. 19. Don’t you, as a business man, know that if George L. had 

been his legal guardian all business in relation to George A.’s 
2313 property—payments of rent and so forth—would have to be 
done by George L. in his name and capacity as guardian ? 

A. 19. As the question is now put and as I understand it now, I 
should think he would. 

I. 20. If George L. had been the legal guardian don’t you know 
that he couldn’t settle his own private bills in the adjustments of 
rents belonging to his ward ? 


(Objected to by defendant as incompetent, irrelevant, and 1mma- 
terial.) 

A. 20. No, sir. 

I. 21. Who did you ever hear say that George L. was the guardian 
of George A.? 

A. 21. I can’t say any one in particular. 

I, 22. When did you ever hear any one say that George L. was 

his guardian ? 
2314 A. 22. I can’t say any particular time. 
I. 23. What was the amount of George A.’s bill with you, 

taking one year with another ? 


A. 23. Probably five dollars. 
(S’g’d) WALTER HENDER. 


Subscribed and sworn to before me this 25th day of June, A. D. 
1880. . 
[SEAL. ] (S’g’d) C. H. CLEMMER, 

Notary Public in and for Scott Co., Lowa. 


2315 UnitTeEp STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
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‘ of which is annexed to the deposition of one Samuel Perry I caused 


to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 15th day of March, 1880, and on the 25th day 
of June, 1880, Walter Hender, who was then by me duly sworn 
and examined, and his examination reduced to writing by me, and 
after being by me read over to said witness was signed by said wit- 
ness in the presence of the respective counsel for the complainant 
and defendant. | 
2316 That said examination took place in the presence of and 
was conducted by Brannan and Jaynes, solicitors for com- 
plainant, and George E. Hubbell and Martin, Murphy and Lynch, 
solicitors for the defendant. | 
Witness my hand and seal notarial this 25th day of June, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 


2317 Deposition of Theodore F. Eldridge. . 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


Marcu 16, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


THEODORE F’. ELDRIDGE, being first duly sworn, doth, in answer 
to the several interrogatories to him propounded, testify as follows 
on behalf of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Theodore F. Eldridge; age, 38; residence, Daven- 
2318 port; have resided here all my life; was born in Davenport ; 
occupation, confectioner. : 

I. 2. You may state where your place of business is situated, and, 
if on block 59, how much of the ground your building occupies, and 
is your estate a leasehold; and, if so, state what your rentals are. 

A. 2. Corner of Third and Perry, on block 59; it is 75 feet by 45 © 
feet; my lease for the first 5 (five) years was $400—four hundred 
dollars—a year, payable semi-annually; the next five years it was 
five hundred dollars a year, payable semi-annually; at the end of 
the first ten years it is to be appraised, and rental will be eight per 
cent. of the appraised valuation; my building occupies the whole 
ground leased; the lessor is George A. Davenport; I am lessee ; 

the rent is payable semi-annually; the rents have always been 
2319 paid; the receipts were signed by George A. Davenport. 
I. 3. Will you examine your lease and then state by whom 
it is signed? : 

A. 3. I will; it is signed by George A. Davenport and witnessed 

by George L. Davenport. 


630 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


t I. 4. How long have you known George A. Davenport—how in- 
timately ; what opportunities have you had of seeing him frequently 
or otherwise ? 

A. 4. I have known him as long as I can remember; with the 
exception of the time I lived in the country, when I would not see 

: him sometimes for 3 or 4 months, I have seen him frequently. 

' During the last 15 or 18 years I have seen him every week, except- 
ing the time he was out of town ; he has been in my restaurant to get 

his meals. Before Mr. Smith was appointed receiver he took 
2320 his dinners in my restaurant mostly and very often his 
breakfast. He was generally very prompt on rental days 
and he was always accompanied by his father then. When George 
‘ <A. would come inI would talk to him. I have often met him on 
» the streets. 
I.5. You state that you have had frequent conversations with 
the said George A. Davenport during the last 15 years. You may 

« now state what was the general character of his conversation, 
what he talked about, and whether or not his conversation with 

‘ you and in your presence was connected or rambling, reasonable 
; and sensible, or trifling and foolish, and give examples to 
_ 2321 illustrate your meaning in this regard. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


: A. 5. [have had frequent conversations with him ; when he would 
advance anything himself it was confined almost to fishing, to 

_ smoking, how many cigars he had smoked, or how much tobacco 
~ he had chewed; his conversation was mostly trifling, without any 
; Impcertance; at times it would be connected, at other times it would 
be more or less rambling. I can mention some things I can re- 
member of, more particularly some of his rat stories he used to 
get off. He has come in all excited and commence- to tell the 
number of rats he had caught and what he proposed to do 

§ 2322 with them. I have heard him say he intended fattening 
them ; there would be a disposal of them in some way; | 
‘ can’t just say how. Ihave seen him in my brother-in-law’s drug 
. store with one or two rats in his pockets and petting them like a 
- child would pet a little cat. I can’t say that he was devoted to 
‘them particularly, only as he seemed to be. I can’t tell whether it 
was put on by him. I have seen him with rats on his person only 
once. Regarding his fish stories, he was a great hand to get up 
; early and go down fishing and come to my place for breakfast and 
tell how many fish he had caught and the size of the fish. I 


2823 never saw any of the fish he caught. I have heard him say 
3 that he got hold of fish so large that they would pull him 
into the river. 1 remember one morning he came up and was 
standing at the door waiting for me to open the store; he spoke of 
his being down a-fishing, and speaking of his good luck that 
morning he said he had caught 2 or 3 fish that morning that 
weighed from 25 to 50 pounds apiece, and that he had been pulled 
into the river twice by the fish; he was a person that I never paid 
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any particular attention to his conversation, to let him finish it, be- 
cause it did not interest me. Of course there were times when I had 
to listen to his conversation becuuse I was around where he was 
talking and I had to hear him and couldn’t avoid it. 
2324 I never saw any fish that he caught. He never brought any 
to my place. I never heard him say what he did with the 
fish. I have disputed him and contradicted him—that is, I have 
had occasion to reason with him inthis respect. I have known him 
to come to my place for an early dinner, eat it, and go out and come 
back inside of a half hour and order a second dinner which he 
would mux over and get up and go out and come in and erdera 
third dinner. The three meals would probably take up an hour- 
and-a-half’s time. It was in that case a was that I would try to 
reason about his meals. I would tell him, “George, you have 
2325 just had a meal;” he would contradict it and make his 
threats that he would have it anyway; that I was owing him 
rent and that it was none of my business how much he eat. From 
his actions he seemed to think he hadn’t eaten any dinner until he 
would commence to eat, and then he would pour his coffee out in 
his saucer, butter his biscuit, and probably take a bite out of it and 
leave it, showing by his actions that he was filled up. 
I. 6. State whether or not, in your intercourse with him, you had 
occasion to observe the character of his temper and disposition; if 
so, state what it was. : 


(Same objections as to int. 5.) 


A. 6. Regarding his disposition in speaking of anything particu- 
larly, if all things went to please him it was all right; if not, 
2326 his temper would naturally show itself and would be such 
that it would be more or less threatening. Hewould threaten, 
if anything gave him cause to contradict, to whip or thrash. 
I. 7. State whether or not you ever heard him converse upon any 
kind of business as men ordinarilly do. . 


(Same objections as to int. 5.) 


A. 7. I never did, I believe. : 

I. 8. You have stated that when the rents were settled for his 
father, George L. Davenport, came with him ; state who received the 
money—who did the business. 


(Same objections as to int. 5.) 


A. 8. George L. would receive the money ; George L. would always 
allow the meals that George A. had had; the meals would run 

2327 from 25 to 40 dollars every six months to time of settlement. 
I have known George A. to pay for the second meal after 
ordering the first meal, and having the same charged. I believe I 
never paid George A. rentals individually ; the meals would run 
from 20 cents, 25 cents, to 50 and 60 cents. -He mostly took dinner 
at my place. He would very seldom buy anything outside of meals. 
I have sold him cigars and think this is all I ever sold him, except- 
ing meals. He would generally take the best cigars we had ; three 
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for a quarter was the highest-priced cigars we ever kept. He bought 

only a few at a time; the receipts for “rent were signed in my place; 

George L. would write them; he didn’t have a any printed blank 

2328 receipts. After writing the receipts George L. would hand 

them to George A. and tell him to sign them. I don’t know 

that he pointed out the place for George A. to sign. I never noticed 
anything of that kind. 

I. 9. Did you ever make a settlement with George A. Davenport 


for rent alone? 
(Same objections as to int. 5.) 


A. 9. Not that lever remember; I think I should remember if I 


had. 
I. 10. Would you have done so if he had asked you ? 


(Same objections as to int. 5.) 


, A. 10. No; I would not. 

I. 11. Why not? 

(Same objections as to int. 5.) 
2329 A. 11. Because when the money was first due on the lease 

I made it a business to ask George L. if the money was to be 

paid to George A., or to him, and he said it was to be paid to him. 
He gave me to understand that he would always come with George 
A. when he wanted the money. I always understood that George 
L. was his guardian; I always thought so. 

I. 12. State any other reasons, if any, why you did not make set- 
tlements with George A. 


(Same objections as to int. 5.) 


A. 12. I don’t know that there is any particular reason, more than 
it was requested to pay the money to George L. 

I. 13. State whether or not you looked upon him as competent or 
not to transact business. 


(Same objections as to int. 5.) 


233 A. 13. No; I did not. 
I. 14. How long have you known George to have fits? 


(Same objections as to int. 5.) 


A. 14. It has been, as near as I can recollect—the first I ever see 
him have was in 1861. I heard of his having them before. Ihave 
seen him in several since. 

I. 15. You may now state where he was when you saw him have 
the first fit, and how long it continued, and how he appeared. 


(Same objections as to int. 5.) 


A. 15. As near as [ can recollect, the first one I ever saw him in 
was in W. W. Parker’s drug store. It seemed to effect him so he didn’t 
know where he was or didn’t know what he was doing for 3 

or 5 minutes, probably longer. Ihave seen him have some 
2331 overin my store ; some were light ones and some were severe ; 
those in the store would vary from 5 to 10 minutes, as near 
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as I can recollect—that is, so he wouldn’t know what he was doing 
or where he was. I have seen him set there and feel. the effects of it 
for some time. I have probably seen him have 10 or a dozen all- 
together. I don’t remember of his having 2 fits in the same week 
or month—that is, I never see him, but I have heard of his having 
them. When in a fit he would fall down, and I haye known him 
to froth atthe mouth and have hisjaws set and grit his teeth ; his limbs 

were limber; whatever his hands happened to be on he would 
2332 grasp very tight. His muscles were rigid and would tremble; 

his eyes, as well as I can remember, were closed. I never; 
knew him to set any time after having a fit, except a few times; 
usually he would startle and get up and go out as if he had come 
out of a dream. 

I. 16. State whether or not said George A. Davenport was or 
not, in your opinion, based upon the facts and circumstances as nar- 
rated by vou in this your deposition, at any time during your ac- 
quaintance with him of sound,mind ? 


(Same objections as to int. 5.) 


A. 16. Ido not think he was. : . 
(S’o’d) THEODORE F. ELDRIDGE. 


Subscribed and sworn to before me this 16th day of March, 
2333 A. D. 1880. : 
[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 1.30 p. m. 
JULY 5, 1880—2 p. m. 


Examination proceeded. 
All parties present. 


Cross-examination : 


I. 1. Has he taken his meals in your restaurant as frequently 
since Mr. Smith has been appointed receiver as he did before that 
time ? 

A. 1. He has not. As soon as Smith was appointed receiver he 
went to Mrs. Pardner’s and took his meals there, I guess, mostly. I 

understood him to say some one told him to go to Mrs. Pard- 
2334 ner’s and get his meals. I think he said it was his mother. 
I. 2. Do you remember when Smith was appointed re- 
ceiver ? | | 

A. 2. I do not. 3 : 

I. 3. Did George himself say anything about Smith having been 
appointed receiver? ; 

A. 3. Yes; I think he did. 

I. 4. Do you remember of his saying that Smith, as receiver, 
would have the collection of the rents? : . 

A. 4. Yes; I have heard him mention that, for the reason that 
once or twice he came in for money—to borrow money—to pay ex- 
press mg cigars that he had received, and I have heard him 

—145 
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say in that way that Smith hadn’t paid him over his money yet, and 
he would try to borrow it in that way. 

I. 5. When was it—that is, how long since has it been—that he 
spoke of the number of rats he had caught and of his intention to 

fatten them ? 
2335 A. 5. That was at the time I was in the drug store that his 
rat stories used to come up; as near as I can remember, it 
was somewhere along 1861 to 1864. 

I. 6. You say that after eating one dinner he would order another, 
and after muxing it over would get up and go out; what do you 
mean by muxing? 

A.6. I mean by muxing that he would waste it and destroy it in 
such a way that it was worthless; he didn’t eat it. For instance, 
he would take a biscuit, take a bite out of it, and leave it, and he 
would take, maybe, a swallow or so of a cup of coffee. 

I. 7. You say that you thought George L. was his guardian ; do 
you mean his legally appointed guardian ? 

A. 7. Yes. 
2336 I. 8. Don’t you know if George L. had been his legally ap- 
pointed guardian that the receipts for rent would have to be 
signed by him as guardian and not by George A.? 

A. 8. If my memory serves me right, they were signed by George 
L. and George A. both. 

I. 9. For what purpose did George A. sign if George L. was his 
guardian ? 

A. 9. I don’t know, any more than to correspond with the lease as 
it was made from them. 

I. 10. Can you produce any of those receipts with the names of 
both George A. and George L.? 

A. 10. 1 think I can. 

I. 11. Will you do so? 

A. 11. I will if Ican. I find upon looking over them that they 
are all signed by George A. alone. 

[. 12. State what you mean by sound mind. 
2337 A.12. A man that is capable of doing business in his 
own name and way without a guardian. 


(S’g’d) THEODORE F. ELDRIDGE. 


Subscribed and sworn to before me this Sth day of July, A. D. 
1880. 
[SEAL. ] (S'g'd C. H. CLEMMER, 
Notary Public in and for Scott Co., Lowa. 


Adjourned till 9 a. m., July 6, 1880. 


UNITED STATES OF AMERICA, State of Iowa, Scott County: 


I, C. H. Clemmer a notary public in and for said county 

2338 and State, do hereby certify that in pursuance of the stipu- 
lation a copy of which is annexed to the deposition of one 
Samuel Perry I caused to come before me, at my office, in the city 
of Davenport, Scott county, State of Iowa, on the 16th day of March, 
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1880, and on the Sth day of July, 1880, Theodore F. Eldridge, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 
witness was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said examination 
took place in the presence of and was conducted by Brannan and 
Jaynes, solicitors for complainant, and George E. Hubbell and Mar- 
tin, Murphy and Lynch, solicitors for the defendant. 
2339 Witness my hand seal notarial this 5th day of July, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2340 Deposition of Harvey Leonard. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarbps, Trustee, vs. GEORGE L. DAVENPORT é al. 


1.30 P. M. 
Examination proceeded. 
All parties present. 


Harvey LEONARD, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: : 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. Harvey Leonard; age, 67; residence, Davenport; have re- 
sided in Davenport 43 years ; occupation, sheriff. 
2341 I. 2. State how long you have been sheriff of Scott county. 
A. 2. I was first elected sheriff in August, 1847. I held 
the office till January, 1860, and was re-elected and took the office 
again in January, 1872, and have held it by various elections con- 
tinuously ever since. : 

I, 3. State whether or not during these years of your residence 
here you were acquainted with George L. Davenport and his family 
and especially with George A. Davenport; if so, how intimately. 

A. 3. I was acquainted with George L. Davenport before he mar- 
ried. Our families haven’t been very intimate in visiting each 

other. I have known George A. after he grew up so as to 
2342 travel around in the streets by meeting him on the streets. I 

used to meet him almost every day on the streets; I have 
met him and conversed with him very often. 

[. 4. State whether or not you remember the time in his early 
childhood that he attended Father Palamorgons’ school ; it was re- 
ported that he had a severe fit of sickness. If so, state what you 
observed of George—of any difference in his manner and character- 
istics before and after his sick ness—how it affected him. 


a to by plaintiff as incompetent, irrelevant, and imma- 
terial. | 


ied dee 


aie HRENRY RL BOND, TRUSTER, VS. SAR AT G. DAVENPORT, 


A, 4. L understood that he went to school to Father Palamorgons 

and was informed by Dr. Barrows that he hada severe fit of sick- 

ness, but was not acquainted with George before his sickness, 

2348 My acquaintance with George has been only since his sick- 
Ness, 

I. 5. You state that vou have had frequent conversations with the 
said George A. Davenport during your acquaintance with him, 
What, if anything, have you observed about his talk that was pecu- 
liarx—what would he talk about chiefly 2 And state whether or not 
his conversation was connected or rambling—such as would engage 
the serious attention of men ordinariléy, or light and trifling. — I- 
lustrate this by any instances that you may recall. 


(Same objections as to Int, 4.) 


A. 5. His talk was rather nonsensical—so much so that for the 
sake of pacifying him or keeping on the good side of him | 
2344 would listen to it, It was generally about fishing. He gen- 
erally would meet me with a grin ou his face; it was always 
“-Hello, Harve, how are you?” and then he would, perhaps, burst 
out about some terrible time he had down here about fishing, about 
some terrible big fish he had caught. I recollect in one instance 
that after getting through with his yarn about fishing he rammed 
his hand down into his outside coat pocket and drew out one or 2 
small mice that he had in his pocket and wanted to know if I wanted 
to see him bite off the head of a mouse. I persuaded him out of it. 
His talk was generally nonsense—nonsensical talk. Sometimes he 
would be angry. I have seen him on the streets several times when 
somebody had offended him; he was angry and was threatening to 
kill somebody. : 
2345 I. 6. State whether or not he was ever engaged in any kind 
of business, to your knowledge. 


(Same objections as to int. 4.) 

A. 6. He never was to my knowledge, that I recollect of. 

I. 7. What did he do—how did he occupy his time, as you ob- 
served him? 

(Same objections as to int. 4.) 

A.7. All [know about — is that I have noticed him on the streets 


walking about—perhaps with a fish pole, going to the river. 
I. 8. Did heever have any companion or associate, to your knowl- 


edge? 
(Same objections as to int. 4.) 
-A. 8. I don’t know particularly that he ever had. During 


' 2346 the last few years he appeared to be with his father a great 


deal. I don’t recollect of his ever having any associate other 


‘ than his father in latter years. 


I. 9. Did you ever do or try to do any business with him; if so, 


“ what ? 


(Same objections as to int. 4.) 
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A. 9 I don’t recollect of over having any business with him what- 
ever—that is, in a business capacity. 
| I. 10. Did you ever talk or try to talk with him about business; 
| i if so, what success did you have? 


(Same objections as to int. 4.) 


A. 10. T never have, to my recollection ; he himself once or twice 

commenced talking to me about his property. He said that cer- 

2347 tain parties were trying toswindle him out of his property. He 

charged Charley Putnam with being the man that was try- 

wt ing to swindle him out of his property. He said, “ Harve, I can’t 

| get a pair of breeches out of all my property here.” 

7 I. i. State what you have observed as to his temper and dis- 

position—whether equable or irritable, even or moody and fitful. 
| State what you have observed of him in this respect. 


(Same objections as to int. 4.) 


) A. 11, Some days he would meet you and wouldn’t speak to you at 
| all—pass you and wouldn’t notice you. Perhaps the next day he 
f would be all right and speak to you, glad to meet you and 

3 2348 glad to speak to you. I don’t recollect of noticing, in any in- 

| stance in which he was opposed, him fly intoa passion. I have 

) seen him after he was mad, but how he came so I don’t know. 
| When mad he was all for kill—that is, against the person he felt 
~~ 


offended at he wanted to kill. That is the time [ saw him mad 5 
“a or 6 years ago. Since I have been sheriff this time I met him on 


the sidewalk, and he was very angry at some person, I don’t recol- 
lect who. He had his pistol in his hand and swore he would kill, 
at sight, the individual, whoever he was. I persuaded him across 
the street, then, into the alley back of the Le Claire House, and I 
persuaded him to give me up his pistol; he did so. Not a great 
while ago he was very angry at Putnam, and he said he 
2349 guessed he would have to put a hole through him ;. but that 
was mere talk; he didn’t show any weapon or make any 
demonstrations. 
I. 12. State whether or not he was ever confined in the county jail 
during your sherif-allty ; if so, state how often and what for. 


(Same objections as to int. 4.) 


| 
: 

A. 12. I have no recollection now, except one time. He had been 
locked up once. I think he was put in in the fore part of the.day 
and somebody took him out in the afternoon. I don’t remember 

what it was for. I think it was 2 years ago; may be not so long. 
I. 18. You have stated that he never had any companion, to your 
knowledge, except his father in later years. State what, if 
2350 any, influence and controll his father seemed to have over him, 
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Ne “a as you observed it. 
: (Same objections as to int. 4.) 
A. 13. My observation was that his father had more control over 


him than any one else—paid more respect to him, and he seemed 
to think that his father was the best man on earth. 3 
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‘+ I. 14. In what light, as you have observed it, was he generally re- 
garded in this community—how did people generally regard and 
treat him ? 


, (Same objections as to int. 4.) 


» A. 14. The only way I can answer that is from what I have heard 
people speak of him; that he was not exactly of sound mind; they 
’ didn’t think so. 

$351 J. 15. State whether or not, in your opinion, said George 
‘ A. Davenport was either competent to understand or transact 
business in a reasonable and intelligent manner, as men ordinarilly 


do. 
(Same objections as to int. 4.) 


A. 15. As I have stated before, I never have had any talk with 
him on business matters, to my recollection ; it is pretty hard to 
found an opinion, Mr. Hubbell; that is a pretty hard question to 
answer. Judging from his every -day actions, I shouldn’t suppose he 
was. 

: J. 16. State whether or not, basing your opinion on the facts and 

circumstances narrated by you in this your deposition, the said 
: George A. Davenport was or not at any time during your 
2352 acquaintance with him since he attained his majority, in your 
opinion, of sound mind. 


, (Same objections as to int. 4.) 


'A. 16. I have never considered him sound in mind. 
' 
’ Cross-examination : 


¢I. 1. Do you remember whether or not said George A. Davenport 
has been addicted to the use of intoxicating liquors at any time since 
you have known him? 

¢A.1. It was so reported. I have never seen him drink a drop, but 
I*have seen him drunk and stagger on the streets; this was several 


~ 


years ago. 
I. 2. Did you notice any change in him after he quit drinking ; 
and, if so, what? | 
*A.2.1 thought I could see a change for the better. 
. I. 3. Was this change in his health or in his hehavior and 
2353 actions, or in his mind? 

A. 3. It appeared to be in his actions, his behavior. After 
quitting drinking he appeared to stay more closely with his father 
than before. His behavior was an improvement. 

"I. 4. How was his mind after he quit drinking as compared with 
what it was before, if you had any occasion to observe it ? 

A. 4. The only change I seen was that the liquor was gone; the 
difference between a drunken man and a sober man. 

.I. 5. I understand you to say that he was always pleasant towards 
you? 

A. 5. Yes, sir. 
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I. 6. Isn’t it a fact, so far as your observation extends, that he was 
generally friendly to those of his acquaintances who treated him 
with uniform kindness ? 2 
2354 A. 6. That was my experience with him.: My observation 
was this, that when he complained that parties had mistreated 
— he was violent towards those individuals who had mistreated 
im. 
I. 7. For all that you personally know, may not the said George 
A. Davenport have been competent to transact business ? 
A. 7. He may have been, but I doubt it. | 
I. 8. Do you keep a record showing when parties are incarcerated 
in the county jail, for what offence, and when discharged, and why ? 
A. 8. Yes, sir. . 
I. 9. Please produce your record showing when. the said George 
A. Davenport was in your custody as sheriff, and state therefrom 
when he was received, under and by what authority, for 
2350 what offense, when and for what discharged. e 
A. 9. George A. Davenport was committed to jail April 17th, 
1879, and released same day; brought in by Policemen Falkner 
and Jones and taken out by them; charge- with assault and bat- 
tery. 


(Right to further cross-examine the witness reserved by plaintiff.) 
(S’o’d) H. LEONARD. 


Subscribed and sworn to before me this 16th day of March, A D. 
1880. 
[SEAL. ] (S'g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Lowa. 


Adjourned till 10 a. m., March 19, 1880. 


2356 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary publicin and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
Staie of Iowa, on the 16th day of March, 1880, Harvey Leonard,’ 
who was then by me duly sworn and examined and his examination. 
reduced to writing by me, and, after being by me: read over to said 
witness, was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said exam- 

ination took place in the presence of and was conducted by 
2357 Brannan and Jaynes, solicitors for complainant, and George 

KE. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 
“es my hand and seal notarial this 16th day of March, A. D. 

O ° 
[SEAL. | (S’g’d) Cc. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. | 
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2358 Deposition of Loftus Keating. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarkops, Trustee, vs. GEORGE L. DAVENPORT eé¢ al. 


Marcu 19, 1880—10 a. m. 
Examination proceeded. 
All parties present. 


Lortus KxaTInG, being first duly sworn, doth, in answer to the a 
several interrogatories to him propounded, testify as follows on be- 
halr of defendant : 


I..1. What is your name, age, residence, and occupation ? 
A. 1. Loftus. Keating; age, 62; residence, Davenport; have re- 
sided in Davenport since 1856 ; occupation, bricklayer. 
2359 I. 2. State whether or not, and, if so, how long, you have 
| » been a member of the Fire King Company, of Davenport, 
Iowa. 
A. 2. Since 1857, when we organized, to the present time. 
I.:3. Was George A. Davenport a member of said company ; and, 
if so; how long ; if not a member, what relation did he bear to the 
company, if any? 
A. 3. He was what we call a “torch boy ” at the first. I don’t recol- 
lect what time he joined the company; I can’t say whether it was 
after he came back from Baltimore. He wasa member 93 years; 9 - 
years; somewheres along there. os 
I.'4. What opportunity of seeing and knowing him intimately 
or otherwise have you had from the time of his first connection with 
the company to the present time? 


2360. (Objected to by plaintiff as incompetent, irrelevant, and 
- immaterial, and because the question assumes an intimacy 
withput any foundation having been laid.) 


A..4. I have been with him a great deal. I have talked with him 
a gréat deal, but I don’t recollect the number of times. I didn’t see 
him once a week, that I recollect of. I would meet him in the 
street or somewheres like that; I would meet him sometimes once 
in 2 or 3 weeks and sometimes 3 or 4 times a day. 

I. 5. How often did the Fire King Company meet, regularly 
and irregularly ? 

(Same objections as to int. 4.) 


A. 5. Once a month regularly ; sometimes they would meet when 
_ a fire called them out. 
2361' =I. 6. How was your attendance at said meeting, as well as 
: George A.’s attendance? 


(Same objections as to int. 4.) 


A. 6. Mine was regular; George wasn’t very regular. 
I. 7. What part, if any, did George A. take in the business of the | 
company at its regular meetings? ” 
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(Same objections as to int. 4.) 

A. 7. Very foolishness; all foolishness. 7 

I. 8. State whether or not he ever attempted to take any serious 
part in the discussions or business coming before said meetings. 
If so, what success did he make of it? How did he act? | 


(Same objections as to int. 4.) 


A. 8. He never did, to my knowledge. 
2362 I. 9. What office did you hold in said company, if any, and 
how long did you hold said office during your connection with 


said company ? 
(Same objections as to int. 4.) 


A. 9. I have held office there. President about 2 years:;; about 4 
years on the hook division of said company. Trustee for one year; 
trustee at the present time. | 

I. 10. State what official positions you have held in the city of 
Davenport, during your acquaintance with George and the length 
of time you held each office. 


(Same objections as to int. 4.) 


A. 10. I was chief of the fire department one year. I was chief 
of the police department about 20 months—18 or 20 months—during 
1871 and 1872. 
2363 [. 11. Upon whose grounds was the engine-house of Fire 
King Company located ? | 


(Same objections as to int. 4.) | 


A. 11. I always understood it was on George A. Davenport’s prop- 
erty, on block 59; it was located there in 1858; it was removed 
about 2 years ago. 

I. 12. State whether or not said George A. accompanied the mem- 
bers of your company at fires and assisted or attempted tu assist in 
the work of extinguishment. If so, state the character of his help, 
his manner and conduct on such occasions, and whether or not he 
could be depended upon in any subordinate position for intelligent 
assistance. i 


(Same objections as to int. 4, and the further objection that it is 
leading.) 3 
2364 A. 12. He would help us with the hose-cart to thefire; then 

he was done; he would then commence his foolishness, pinch- 
ing the members of the company and quarreling with them; he 
couldn’t be depended upon at all. 

I. 13. State what was generally the character of his conversation 
at such times as you have heard him talk. What would he talk | 
about and how would he talk? State all peculiarities you have ob- 
served in his actions and conduct. | 


7 (Same objections as to int. 4.) 


A. 13. His actions was very foolish ; he was always talking about 
fighting, whipping people, catching rats, having a mouse in his 
81—145 
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mouth, selling the rats to Mr. Patterson, the butcher. I would 
23865 ask him what for, for to make sausage? He took me once 
over to this old house here, corner of Brady & Third —, about 
12 years ago, I suppose; he had either 3 or 4 rats with a wire around 
their neck, in stalls, as he called them, fattening them for Jack Pat- 
terson—Alphabet Patterson we generally called him; another wire 
went to the trough where he was feeding them—a wire from each 
rat; a rat was mn each stall; each rat had a separate wire. | 
humored him always, because [ was afraid of him; he generally 
had a pistol in his pocket. One evening he was going to shoot Wise, 
a member of the company; T told him to not kill him, the ground 
Was too hand to dig him a grave; be Mughed: said that Wass. 7 
asked Rimi tt) Shoot the Spout yside of the angie: 
WIGS Powe Te pallod Ue pixral oat and Bo ehot a hole Neh 
WAVED ERO WARES ANGEROD THAME We Wee WAEVGAs Chandos 
NR ORIARR, B RARAADD AY EAD CAAA S RO PATRIA AGE PARA QAVE 
"AE ER SRR, EA RRA RAR | Pha Raverenee WY RoR | 
Aw > WARY QS Hameed a Av War QQ > RRQgwWE SANA NCAR | Haden’h 
thik af Ghat bho Wend away and pag the pasha away — the ges 
mad ag Shower fe stepplag aa his fook have seen him havea 
hive mewse th his mouth an? blow it inte my face fb was always 
_ afraid of him and hunmored him. He would raise a fass about his 
diploma, and | would tell him he hadn’t served his time ont. 
: 2307 Alter serving 10 years a foreman is entitled to a diploma. | 
: don’t Know how many times he raised a fuss about his 
diploma; every time he met me, he would quarrel about it. I got 
it for him at last. Hehadn’t served his time out. I gave it to him 
‘ to keep him quiet; I took it to him. He was very well pleased. | 
‘left him and he called me; took me to Myer’s tobacco shop; made 
‘me a present of a large meerschaum Turkish pipe. I met him last 
‘ winter, a year ago this spring somewheres, very angry. Iasked him 
what was the matter. He said that he signed a note to Putnam 
‘and damned if he would give him the money ; it was just the words 
-he used. I told him that Putnam would give it to him when he 
wanted it; that was the last conversation, I believe, I had 
2368 withhim. Histalk in connection with fishing was all foolish- 
ness. He has told it to several of us that he tied a fish line 
around his wrist and went to sleep; when he woke up he had a 
hundred-pound catfish pulling him through the river. Anything 
,»that would come in his head he thought it was true, I believe; and 
‘if you contradict it it would make him very mad; all the firemen 
shumered him to everything to keep him quiet. 
I. 14. Did your fire company pay anything for the use of the 
‘ground on which the building stood? If sv, how much. 


(Same objections as to int. 4.) 


A. 14. We sae nothing ; Davenport gave us the use of the ground 
for to keep the engine there to protect that block. 

2369 I. 15, State whether or not you ever knew the said George 

' A. to be engaged in any kind of business; and, if so, what? 


-_*@ e 


(Same objections as to int. 4.) 


Cs 
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A. 15. I never knew him to be in any business. 
I. 16. State whether or not you ever heard him talk about busi- 
ness; 1f so, what would be the character of his talk ? 


(Same objections as to int. 4.) 


A. 16. I never heard him talk about any business? 
I. 17. State whether or not you ever saw the said George A. in 
what is commonly called epileptic fits. If so, how often? — 


(Same objections as to int. 4.) 


A. 1¥. T seen him fall in the river once with one; ‘helped to 
vet him out. See dim fall iy Rosebery store With a 
2870 fit, See Dima fall at Ryan's hat store, commer of Main and 
Sovond, 4) & Gt Relped to tke awe OT AGAR AwED LAW 
1. US. Trow Bag ago We Gee Hie 
RAMAY BARRERA BE HS HGH AH) 
AW AX. Pew Were ah A ENTS 
Rak EA Shale Wheghes a Rag, Hema Vere Raw ede and adsenve- 
tivar af the salt George A. Darenporg be was oe Rok TR VERDOpRIR, 
Competent te understand ex transac’ any Kind of business, basing 
your opinion on such fets as yor have related in your eposrtion. 


(Same objections as to int. 4.) 
A. 19 1 don’t believe he is or ever was. 
1. 20. How long have you known Charles E. Putnam, of 
2371 the firm of Putnam & Rogers, of Davenport, Iowa, attorneys. 


(Same objections as to int. 4.) 


A. 20. I became acquainted with Mr. Putnam in 1872. I gota 
watch for him stole from his son. I have known him since. 

I. 21. State whether or not he employed you in connection with 
the matter of George A. Davenport’s affairs. If so, when and what 
was the character of your employment? | 


(Same objections as to int. 4.) 


A. 21. He did last spring—this spring a year ago—to furnish wit- 
nesses to prove George A. Davenport an insane man. I got him 
some 10 or 15 witnesses. He paid me either 3 or 5 dollars; 
2372 I don’t recollect certain which it was. I have the names in 
my pocket now. I gavehim a list and kept a list on the book. 
The following is the list: R. P, Moore, Walter Rust, Henry Strat- 
man, M. Noe, John Schmidt, the butcher; John Temple, John 
Wright, William McCrellis, Thomas Garsting, Dr. Wright, Lucas 
Brinen, James Means. 
I. 22. What conversation, if any, did you have with the said 
Charles E. Putnam about the condition of the mind of George A. 
Davenport ; what did he say on the subject? 


(Same objections as to int. 4.) 


A, 22. He didn’t say anything to me, any more than to get the 
names to. prove that he was insane; that is just what he said. 
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I, 23. You may now state what, if anything, peculiar you 
5273 observed in George’s laughing. 

(Same objections as to int. 4.) 

A. 23. He has gota very curious laugh; I couldn’t mimic his 
laugh, nor nobody else; he always had a foolish laugh when he was 


telling his stories. 
~ JT, 24. In his talk state whether or not he would stick to the sub- 


ject or wander about from one thing to another. 
(Same objections as to int. 4.) 
§ A. 24. He would start to tell you anything; he would laugh, and 


then he would wander off to shooting and fishing and different ques- 


tions. He never ended the subject. 
I. 25. How was he in his walk, and as to having companions or 


associates ? 
, (Same objections as to int. 4.) 


2374 A. 25. He had a very peculiar walk—a reeling generally, 
3 with his head down; he had no companions, as I know of. 
' I. 26. In telling his stories how did he seem to be impressed as to 


their truthfulness? 
(Same objections as to int. 4.) 


. A. 26. He imagined everything he said was true, and then laugh 
‘over it, and I knowed it wasn’t true. 
I. 27. How did you treat nim while listening to these stories? 


' (Same objections as to int. 4.) 
A. 27. I sided with him as if it was all right. 
_ I. 28. When your fire company had occasion to confer with any 
‘one on business relating to the use of the ground on which your 
‘building stood who did you see? 

(Same objections as to int. 4.) 
2375 A. 28. The old gentleman alone. Wenever had anything 


to do with George. 
I. 29. What was your understanding as to George L. Davenport 


acting as guardian for George A. ? 
(Same objections as to int. 4.) 


A. 29. I never had any understanding about it at all. 
_ JI. 30. Basing your opinion on what you have stated in this depo- 
sition, state whether or not you ever regarded George A. of sound 
mind ? 
> (Same objections as to int. 4.) 

A. 30. I never did. 


Adjourned till 2 p. m. 


» . i ee ee See eee 
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2376 2 P. M. 
Examination proceeded. 
All parties present. 


Cross-examination : 


I. 1. You say the Fire King Company was organized in 1857 and 
the engine-house was built in 1858 ? 

A. 1. Yes, sir. 

I. 2. It was placed in block 59, with the permission of George L. 
Davenport, as a means of security against tire for property in that 
locality ? 

A. 2. Yes, sir, 

I. 3. The engine company removed their quarters from that local- 

v to another about 2 years ago? 

A. 3. Yes, sir; 2 years ago. 

I. 4. After Mr. George L. Davenport had given permission to have 
the engine-house placed in block 59 and the house was so placed, 

did the company have occasion to confer with Mr. George L. 
2377 Davenport or anybody else upon any business in relation to 
the house? 

A. 4. Not that I know of. 

I. 5. Do you know what was the age of George A. at the time the 
house was placed there? 

A. 5. Ido not. I don’t know anything about his age at that time. 
I do not know whether he had attained his majority at the time of 
the location of the engine-house. 

I. 6. When the company was first organized the engine was worked 
by hand, was it not? 

A. 6. It was. 

I. 7. Can you state how long it continued to be worked by hand 
before steam was introduced ? 

A. 7. IT cannot; I never took much notice of such things. 

I. 8. Do you not know that when the engine was worked by hand 
that George A. helped to work it in that way at fires? 

A. 8. I don’t think he ever did; not to my knowledge. 
2378 I. 9. Might he not have done so without your knowledge ? 
A. 9. I don’t think he did; I would have seen it. 

I. 10. Were you present at all fires and observing what members 
of the company were there and doing work ? 

A.10. For pretty much 15 years I was constant foreman of the 
company, either one part of the company or the other. 

I. 11. Was not Mr. Noe foreman of the company for a number of 
years after George had become a member ? 

A. 11. He was, and I was first assistant under Noe. 

I. 12. Before steam was introduced was the hose-cart the only 
machine that you drew to the fire ? 

A. 12. No; we had the engine and the hose-cart. The engine 
wherever we could take water and the hose-cart went to the 

fire. 
2379 I. 18. Then the hose-cart and engine were frequently at a 
considerable distance apart? 
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A. 13. Yes; they were. 
I. 14. Then do you undertake to say if you were at the hose-cart 
* seeing its operations you would at the same time know who were 
back at the engine doing work on it? 
A. 14. No, sir; I wouldn’t, only when I would go backwards and 
forwards. 
' I. 15. You say you have seen a great deal of George A. Davenport ; 
+ was it not on the street that you saw kim as a rule,and was not your 
talk with him generally of short duration ? 
A. 15. Sometimes on the street ; sometimes in the engine-house. 
I didn’t talk much to him at a time. 
T.16. When was it that he told you that he was fattening rats to 
| sell to Patterson, the butcher, to have made into sausages ? 
- 2380 A. 16. That was a good while ago, when he was “ torch- 
boy ” for us. 
I. 17. When was it that he took a mouse out of his mouth and 


. blew it into your face? 
A.17. I should think some 10 or 12 years ago; I think he had 


got to be a man then. 

I. 18. When he had these rats that you speak of stalled and 
fastened with wire around their necks, was he then acting as torch- 
boy for the company ? 

A, 18. He was. 

1.19. How long after the company was organized was it that 
‘George began to act as torch-boy for the company, and how long 
“did he act as torch-boy ? 

A. 19. He commenced to act first as toreh-boy in 1898, when we 
moved into Commercial alley, in block 59, I can’t state how long 
he run as torch-boy, 

: 1, 20. You say he repeatedly demanded his diploma for 
2381 service rendered as a fireman; whose duty was it to give the 
diploma ; what officers? 

A, 20, Secretary would write his time out; any member who was 
present at the meetings would take it to the city clerk and he would 
write out a diploma for him. 

I. 21. Then it was the duty of the secretary to simply furnish 
what might be called a voucher which would authorize the city 
clerk to issue the diploma? 

A. 21. That is correct. 

I. 22. Who was the secretary at the time the voucher was fur- 
nished for George? 

‘A. 22. John Temple, I believe. 

J. 23. Can you state when that was? 

A. 23. I don’t recollect what time it was; some 4 or 5 years ago. 

_I. 24. Did he continue to go to the engine-house and go with the 

: machine to fires after he got his diploma? 
2382 A. 24. No; I don’t recollect of ever seeing him. 
I. 25. What privileges were secured to the holder of a 
diploma given for services as a fireman ? 


(Objected to by defendant because the statute defines what privi- 
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leges are secured, and it is a question of law and not a question of 
fact.) 

A, 25. We are exempted from jury duty for one; we are exempted 
from poll tax and from fire fines for non-attendance at fires, and 
can still retain our membership in the company by paying 5 cents 
a month. 

I. 26. When was it that he told you the story about the catfish 
that weighed a hundred pounds and drew him into the river when 
he was asleep ? 

A. 26. 10 or 12 years ago, I suppose, and I have heard him tell it 

4 or 5 times since. 
2383 I. 27. You say you have heard him talk about his rat 
stories. Have you heard him tell his rat stories within the 
last 8 or 10 years? 

A. 27. Yes; I have. 7 

I. 28. Have you seen him with any rats or mice in the last 8 
or 10 years? : 

A. 28. No. 

I. 29. You say you have heard him tell rat stories, fishing stories, 
hunting stories, and so forth, When he told you the wonderful 
story of the fish that drew him into the river while he was asleep 
he gave you fully to understand what he was doing and what he 
had been doing and what the fish had done to him, did he not? 

A, 29. He told me about the fish pulling him into the river. I 
understood all he said and what he meant me to understand by 

it. 
2s I. 30. Was it the same about the different rat stories he 
told you ? 

A, 30. Yes; I understood what he said and what he meant me to 
understand, 

I. 31. Your understanding was equally clear when he complained 
of other persons and threatened to whip, shoot, or otherwise do them 
Injury ? 

A. 31. Yes; I understood what he meant and what he said. 

J. 32. You say, Mr. Keating, that he had a peculiar waik, reeling, 


generally. What do you mean by reeling? Describe his walk. 


A. 32. He wouldn’t walk straight in the road or on the sidewalk. 
He would first go one side and then the other with his head down. 
He would take a zigzag course instead of a straight course. 

I. 33. Was that his manner at all times and under all circum- 

stances? 
2385 A. 33. Sometimes he would walk a block probably straight ; 
then he would just start off in that twisting walk. 

I. 34. Has that been his habit ever since you have known him, or 
when did you first observe this peculiarity in his walk. 

A. 34. It is about 6 or 7 years ago since I observed that. What 
made me observe it I used to think he was drinking again. 

I. 35. You say that has been his constant habit for the last 6 or 7 
years ? 

30. Yes, sir. 
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36. How often have you seen him for the last 6 or 7 years? 
36. Sometimes I would see him 2 or 3 times a day and then I 
. wouldn't see him for 2 or 3 weeks, whenever I would come down- 
. town. 
) 37. You state that he imagined that everything that he 
' 2386 said was true. How do you know this; are you gifted with 
: the power of omniscience so as to be able to read and know 
‘ what belief there is in another person’s mind ? 
_ A. 387. No; Lain’t gifted with anything in that line; but if we 
- didn’t think that he told the truth or contradicted him he was mad 
‘and ready fora fight. That is the reason that I believe he thought 
: everything he said he believed was true. 
. I. 38. But he made it a rule, I understand you to say, whenever 
he told one of his stories to accompany his story with one of his 
laughs ? 
A. 38. Always did. 
. I. 39. You say, in answer to a question put to you, that you do 
not believe and have not since your acquaintance with him believed 
that George A. was of sound mind. Let me know what you 
2387 mean by sound mind. 
A. 39. It makes me believe he is not a sound mind from 
‘his conversation and his foolish doings, pinching and hitting peo- 
.ple—all his simple talk about everything that he talked about. 
That is what I think; that is just what I mean by a man not of 
‘sound mind. | 
_ [. 40. When he undertook to tell you a thing he generally got 
‘through with it in his way, didn’t he? 
A. 40. In his ways he did. 
' J. 41. You say his way was such that you understood what he 
said and meant. Isn’t that so? 
' A. 41. Yes. 
I. 42. How long since has it been that you buried McKindree, a 
member of your company that you spoke of? 
A. 42. I guess in the neighborhood of 12 years—some 10 or 12 
years since we buried him. 
[. 43. Do you remember how long it has been since he 
‘2388 spoke of shooting Wise? 
; A. 43. Pretty near the same time. 


Redirect examination: 


I. 1. You have stated in your cross-examination that when George 
would relate a thing you would understand him. You may now 
state whether he would sometimes change from one subject to an- 
other while telling these foolish stories. 


(Same objections as to int. 4, and that it‘is leading.) 


' A. 1. Yes. 
I. 2. You may state how often probably he has related to you the 


same stories. 
. (Same objections as to int. 4.) 


ee 
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A. 2. That is a question [ couldn’t answer; I have heard 
2389 them so often; itis impossible. The fish story [-have heard 
him tell several times, and his hunting stories over and 
over. | 
I. 3. How would his statements, one time with another, compare 
when telling these stories. 
A. 3. They never did compare alike. He would have either more 
or less of a yarn to tell. 
(S’g’d) L. KEATING. 


Subscribed and sworn to before me this 19th day of March, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


2390 Unitrep States OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy of 
which is annexed tothe deposition of one Samuel Perry I caused. 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 19th day of March, 1880, Loftus 
Keating, who was then by me duly sworn and examined and his ex- 
amination reduced to writing by me, and, after being by me read 
over to said witness, was signed by said witness in the presence of 
the respective counsel for the complainant and defendant; that 

Said examination took place in the presence of and was con- 
2391 ducted by Brannan & Jaynes, solicitors for complainant, and 

George E. Hubbell and Martin, Murphy and Lynch, solicitors 
for the defendant. 

Witness my hand and seal notarial this 19th day of March, 
1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, ~ 

Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2392 Deposition of George E. Gould. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT é¢ al. 


Marcu 19, 1880—3 p. m. 


GEORGE E. Gout, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on’ 
behalf of defendant : 


I. 1. What is your name, age, residence, and occupation ? 
A.1. George E. Gould; age, 31; reside in Davenport; have. 
resided in Davenport alittle over 20 years ; occupation, attorney. . 
2393 I, 2. How long have you been acquainted with the Daven- 
port family, and particularly with George A.? 
82—145 
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A. 2. I should think 10 or 15 years. 

I. 3. You may now state whether or not you ever negotiated any 
promissory notes to which George A. was a party; if so, you may 
state if you personally procured his signature to such notes; and, if 
yea, how such signatures were procured. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 


terial.) 


A. 3. I have negotiated notes to which George A. Davenport was 
a party as endorser only, I believe, for his father, George L. I never 
; personally procured his endorsements. The notes were 
«© 2394 always brought to me by his father, with his father as maker 
and George A. as payee and endorser, except in one instance ; 
I can recollect of but one instance, and in that case he signed the 
note at his father’s request, in my presence, as endorser. His 
_ father presented the note to him and said, “ Here is a note I want 
; you to sign,” or words to that effect, and he sat down and signed it. 
+ T don’t think he read it. It was in his father’s office one afternoon 
- and was a note for a thousand dollars, I believe. I think I drew up 
' the note, and the old gentleman signed it down-stairs and said 
: George A. is upstairs, and I went upstairs with him and saw 
; 2395 him sign it. The note wasn’t read to him. I don’t think he 
° read it; I don’t think he had time to read it. My impres- 
: sion is that George had no explanation given him. It impressed 
‘ me that his signature was procured in a very summary way. I was 
' interested in the negotiation of a loan of $30,000, thirty thousand, 
- dollars, made by Richardson Brothers to George A. Davenport, or 

3 rather the money procured went to George L. Davenport. I believe 
the mortgage was drawn up by Julius Schutt. The mortgage was 

, on the south half of block 59, I think. 

I. 4. You may now state anything peculiar that came under your 
: observation in reference to the Richardson loan in the way 
¢ 2396 of procuring George’s signature to either notes or mortgages. 
State all the particulars and George A.’s conduct during the 


: transaction. 
(Same objections as to int. 3.) 


' A. 4. I don’t know anything about procuring his signature; I 
-wasn’t present when it was procured. I was present when the 
: money was paid over—not exactly when the money was paid over, 
_but when the negotiations were being closed. Richardsons desired 
«to pay the money to and close up the transactions with George A. 
_ personally, without having his father present. Mr. Schutt, who was 
also interested in negotiating the same loan, George A.., and myself 
went to Richardsons’ office. Schutt represented George 
> 2397 1. Davenport in the tranaction. The Richardsons proposed 
: as a partof the consideration for which the mortgage was given 
, to turn over quite a large amount, I think about eight thousand 
' dollars, of George L. Davenport’s paper; to this Schutt, representing 
i George L., interposed an objection, and said they woulda’t stand it ; 
. that the old man needed the money. We had considerable talk, 


~ —- 
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Richardsons, Schutt, and myself. Schutt said finally, “I don’t pro- 
pose to close this matter up or allow it to be closed up. without con- 
sulting with George L., and I will go down to see him ;” and George 
A. Davenport then said, “Yes; we must go down and see father.” 
2398 George A. was very much excited at the time; I never saw 
him so excited as at that time. They went away together, 
and I believe I had nothing more to do with the transaction until 
it was closed. My portion of the commission was afterwards paid 
by Schutt. My conversation, except as above stated, when he was 
present was entirely with the Richardsons. 
I. 5. You say George A. was very much excited during the time 
stated ; you may now state the character of that excitement—what 
he did and said. 


(Same objections as to int. 3.) 


A. 5. He didn’t say very much of anything. Schutt getting ex- 
cited and Richardson getting excited seemed to excite him. 
2399 We were all more or less excited. He said, “ Yes, yes, yes; 
we must go and see father.” 
I. 6. Why, if you know, did — Richardsons want to close the 
loan with George A.? 


(Same objections as to int. 3.) 


A. 6. I advised them to, and they consulted their own counsel. 
This question of imbecility of George A. came up in their conversa- 
tions with me prior to the loan being made. This was the reason I 
advised them to have the negotiations direct with George A. 

I. 7. Was the purpose to get the consideration in his hands if they 
could ? 


(Same objections as to int. 3.) 


A. 7. Yes. 
2400 I. 8. Did they succeed, do you know? 


(Same objections as to int. 3.) 


A. 8. I only know from what Schutt told me. He said the ne- 
gotiations were closed, and he handed me my share of the commis- 
sion the next morning. | 

I. 9. You may now state what difficulties, if any, the parties met 
with in getting the money for this loan into George’s hands. You 
may state from your own knowledge or otherwise. 


(Same objections as to int. 3.) 
A.9. I know nothing of my own knowledge, except as stated above. 
Schutt told me that he had considerable trouble before the transac- 
tion was closed that afternoon. I don’t know that he told me 
2401 of the details. If he did I have forgotten it. 
I. 10. Who drew the mortgage, if you know? 


(Same objections as to int. 3.) 


A. 10. I think Mr. Schutt. 
I. 11. Who got the use of the money on this loan? 


LAE Be BOE NA OG Ne 


Se 


el RR OE i BE Thom aaa Siar Lt 


652 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


(Same objections as to int. 3.) 


A. 11. George L. Davenport. At least I talked with him about 
the matter and he complained very bitterly of Mr. Richardson—of 
the way he had been used in the matter. 

J. 12. Probably how many notes did you negotiate for George L. 
endorsed by George A., and the amount in the aggregate? 


(Same objections as to int. 3.) 


2402 A. 12. It is almost impossible for me to say; a very large 
number. It may have been one hundred—probably from 
seventy-five to a hundred thousand dollars. The notes were gener- 


_ ally for a thousand dollars each. They were not all original notes ; 


many were renewals of notes. 
[. 138. You may now state over what length of time you were en- 
gaged in negotiating notes of the kind named. 


(Same objections as to int. 3.) 


A. 13. I can’t tell exactly—about 2 years, more or less, I think. 
It was in the latter part of 1873 and in 1874 and part of 1875. 
I. 14. You may now state if you had occasion during any of these 
negotiations to speak to George A. Davenport concerning the 
2403 notes or any other matter of business. 


(Same objections as to int. 3.) 
A. 14. I have no recollection of having any talk with him except, 


: perhaps, in the Richardson matter, and I don’t remember that I had 
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any talk with him there. 
I. 15. You may now state whether or not you have ever heard 
George A. talk on a matter or subject of business. 


(Same objections as to int. 3.) 


A. 15. That is a mighty hard question to answer. I might have. 
I don’t know that I ever talked with him on business, except the 
matter with Richardson, or heard him talk on business. 

I. 16. What have you heard him talk about? 


_ 2404 (Same objections as to int. 3.) 
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A. 16. I don’t know that J have heard him talk very much. I 
have seen him about the cigar stores and heard him talk there about 
every-day matters. 1 have heard him talk about fishing more than 
anything else. 

I. 17. You may state what was considered the pecuniary standing 
of George L. at the time you were negotiating these notes, whether 
solvent or not. 


(Same objections as to int. 3.) 


A.17. Some people considered him solvent and some did not. 
Jim Thompson, president of the First National Bank, considered 
him good. 

I. 18. Is or is it not a fact that the parties who purchased 
2405 these notes obtained them at such a discount and had so 
much confidence in the pecuniary standing of George L. Dav- 
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enport that they were willing to risk the venture, notwithstanding 
George A.’s well-understood imbecility ? 


(Same objections as to int. 3, and the further objection that it is 
leading, and that it assumes matters not shown in the testimony of 
this witness.) | 


A. 18. Well, not always. In the early history of these transac- 
tions some of these notes were discounted at but a very slight 
advance on the legal rate of interest, and again there were parties 

who purchased them who relied on the. endorser. 1 think 
2406 that, asa general rule, up to within the last few. months George 

L. was considered good. I have had parties refuse to take 
George L.’s paper without George A.’s name, because they knew they 
could get it and that they would be so much better off with it. 


(Further examination postponed until 9 a. m., June 18, 1880.) 


JUNE 18, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


Continuation of testimony of GeorcE E. Gounp: 


I. 19. State whether or not since your acquaintance with George 

A. Davenport he has been a conspicuous character in Daven- 

2407 port, well known and much talked about. If so, state, if you 
know, for what reason. 


(Saine objections as to int. 3.) 


A. 19. I think he has, and on account of his mental peculiarities 
and on account of his property. 

I. 20. You may state, if you know, what property he owned or 
was reputed to own and its comparative value. 


(Same objections as to int. 3.) 


A. 20. He owned block 59, in Davenport. I don’t consider my- 
self thoroughly posted in real estate values in Davenport, but I 
should think it was worth from 100,000 to 150,000 dollars. 

I. 21. State whether or not you were acquainted with the habits 

of the said George A. Davenport and his conduct in and 
2408 about the streets and whether or not there was anything pe- 

culiar in his habits which would attract attention and invoke 
comment; if so, state what such habits were. 


(Same objections as to int. 3.) 


- A.21. I can’t say that I was personally acquainted with his habits; 
my knowledge of his mental peculiarities was derived from what I 
have heard others say of him, except the transaction testified to 
in the Richardson loan and at the time he endorsed a thousand-dol- 
lar note for his father. I haveseen him walking about and talking to 
people, but not any differ-tly, that I could see, from other people. 

I. 22. State what, if any, notoriety attached to George A. in 
2409 reference to his mental condition. In what light, if you 

know, was he generally regarded ? 
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(Same objections as to int. 3.) 


A. 22. I think he was generally regarded as weak-minded. 

I. 23. State whether or not you ever had enough conversation 
with him at different times to enable you to express an opinion as 
to the soundness or unsoundness of his mind. 


(Same objections as to int. 3.) 
A. 28. I don’t think I ever had. 


Cross-examination: 


I. 1. Atthe time of the Richardson loan, when you say George 
— did I not understand you to say that you were all ex- 
cited ? 

A. 1. Yes, sir; we were all more or less excited. 

I. 2. Was not George a party, either as maker or indorser, 

2410 tothe notes which the Richardsons desired to turn over in 

making the loan you speak of, or did you examine the 
nutes ? 


A. 2. I don’t know anything about it. 
(S’g’d) GEO. E. GOULD. 


Subscribed and sworn to before me this 18th day of June, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
| Notary Public in and for Scott Co., Lowa. 


2411 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition uf one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 19th day of March, 1880, and on 
the 18th day of June, 1880, George E. Gould, who was then by me 
duly sworn and examined and his examination reduced to writing 
by me, and after being by me read over to said witness was signed 

by said witness in the presence of the respective counsel for 
2412 the complainant and defendant; that said examination took 
place in the presence of and was conducted by Brannan and 
Jaynes, solicitors for complainant, and George E. Hubbell and Martin, 
Murphy and Lynch, solicitors for the defendant. 
— my hand and seal notarial this 18th day of June, A. D. 
1880. 
[ SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2413 Deposition of J. £. Stevenson. 


Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef? al. 


Marcu 20, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


J. E. Stevenson, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. J. E. Stevenson; age, 61; residence, Davenport; have re- 
sided in Davenport 29 years; occupation, druggist. I have 
2414 practised medicine in 1851, 1852, 1853; have not engaged in 
the practice since. 

I. 2. How long have you known the family of George L. Daven- 
port, and particularly his son, George A. Davenport ? 

A. 2. I have known the family ever since I have been in the 
State. I have known George A. the same time. 

I. 3. What position have you held since your residence here, and 
state the time, in the First National Bank of Davenport? 

A. 3. [ was director in the bank at its organization to the present 
time, except 2 years. The bank was one of the first banks organized 

under the national banking law, but I can’t state the time; 1 
2415 can’t name deffinitely the 2 years that I was out of the direct- 
orship. 

I. 4. Itis claimed that the bank of which you are director madea 
loan to George L. Davenport on the endorsement of George A. Daven- 
port. Will you please state.all the facts and circumstances relating 
to that loan? I refer particularly to a five-thousand-dollar loan. 


(Objected to by plaintiff as incompetent, irrelevant, and im- 
material.) | 


A. 4. I think that George A. Davenport did not endorse it; that 
the note was made by George L. and endorsed by Charles E. Put- 
nam as agent for George L. Davenport. 
2416 I. 5. State the subsequent history of that note as you un- 
derstand it. 


(Same objections as to int. 4.) 


I. 5. The money was borrowed to pay the taxes on the property 
of George L. and George A. Davenport that was advertised to be 
sold for taxes. When the money was borrowed Mr. Putnam was 
president of the bank and he laid the application before the board. 
(I think this note was given in 1874, or about that time.) Mr. Put-_ 
nam stated at the time that he had all of Mr. Davenport’s business 
in his hands and he would pay the note as the rents of the property 

came into his hands. In fact, he said he would stand by the 
2417 note, as the rents and everything passed through his hands. 
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When this note became due he had the time extended. I don’t 
know how often it wasextended, but it wasextended several times, and 
then he placed it in a mortgage on property on Brady St. between 
Second and Third and on the homestead. Thegeneral impression was 
that Mr. Putnam was to endorse it himself, but he was president of the 
bank and endorsed it as agent. In fact, the directors supposed he 
had endorsed it himself until they looked in the records and saw 
that he had endorsed it as agent. The records were in his own hand- 

writing. I think Mr. Putnam procured the mortgage him- 
2418 self. He might have consulted with Mr. Gage, but I don’t 

know. Iam not certain that the records were written in Mr. 
Putnam’s hand. I think they were in either his or his clerk’s, Mr. 
Le Claire’s, handwriting. After Mr. Putnam became president of 
the bank Mr. Le Claire was employed in the bank. 


I. 6. What knowledge had the directory of the bank of the in-- 


tended execution of the mortgage prior to the time Mr. Putnam 
procured it ? 
(Same objections as to int. 4, and because the witness has not stated 
as a fact that Mr. Putnam did procure the mortgage.) 
A. 6. I can’tanswer that question. Business of that kind 


2419 came before the cashier principally, and was afterwards laid — 


before the board. Sometimes one and sometimes another 
would be at the meeting. The bank had a loan committe, consist- 
ing of 3 directors. I think the loan committee at that time con- 
sisted of Mr. Steffen, Mr. Scott, and Mr. Thompson. This committee 
passed upon paper and loans and business coming before the board 
in the absence of the board. The loan committee acted as counsel, 
with whom the cashier and president could act. I don’t know posi- 
tive that this mortgage was laid before the loan committee, but my 
Impression is that it was. 
I. 7. How did Mr. Putnam manage to get his name as en- 
2420 dorser as agent or otherwise off of the note? 

(Same objections as to int. 4. Plaintiff protests against this line 
of examination, as it is manifest that it is to be used against other 
parties in other cases and before other tribunals.) 

A. 7. I don’t know that he did. I don’t know how. I don’t know 
anything about it. 

~ I. 8. Do-you not know it to be a fact as discussed by you and 
other directors of the bank and as ‘understood by you and other 
directors of the bank that Mr. Putnam had the mortgage made to 
secure this note on his own motion and without consulting any 


one? 
(Same objections as to int. 4, and 1 same protest.) 


. A. 8. I think he did. 

2421 I. 9. How long after the mortgage was made did it first 
| come to your knowledge ? 
‘(Same objections as to int. 4.) 


A. 9. I can’t state that deffinitely. 
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I. 10. Is it not also a fact, as you understood it and have under- 
stood from other directors, that Mr. Putnam was to see this note 
paid, and instead of doing so placed it in a mortgage with a large 
number of other notes without either the knowledge or consent of 
the directors of the bank ? 


(Same objections as to int. 4.) 


A. 10. He did. 
I. 11. Have you personally any knowledge of how much of this 
five thousand dollars was used in paying. taxes on either 
2422 George L. or George A.’s property? If so, state the amount, 


(Same objections as to int. 4.) 


A. 11. I have not. 
I. 12. To your own knowledge was George A. ever a party to this 
five-thousand-dollar loan ? 


(Same objections as to int. 4.) 


A. 12. He was not, to my knowledge. 
I. 13. Did your bank, to yous knowledge, ever make a loan to 
which George A. was a party ? 


(Same objections as to int. 4.) 


A. 13. I think they have. 
I. 14. Can you state any particulars? 


(Same objections as to int. 4.) 
A. 14. I cannot. 


2423 Plaintiff reserves the right for cross-examination of witness, 
(S’g’d) J. E. STEVENSON. 


Subscribed and sworn to before me this 20th day of March, A. D. 
1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Mr. Stevenson desires to make the following corrections to his tes- 
timony: 
1st. The note was for four thousand dollars instead of five thou- 
sand dollars, and was signed by George A. Davenport and endorsed 
by George L. Davenport and Charles E. Putnam. 
2nd. The note was made in 1876 instead of 1874. 
2424 3rd. The minutes which I referred to in my testimony are 
in the handwriting of Charles E. Putnam. 
(S’g’d) J. E. STEVENSON. 


Subscribed and sworn to before ine this 20th day of March, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 
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UniTepD STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 

to come before me, at my office, in the city of Davenport, Scott 
2425 county, State of Iowa, on the 20th day of March, 1880, J. E. 

Stevenson, who was then by me duly sworn and examined 
and his examination reduced to writing by me, and after being 
by me read over to said witness was sigued by said witness in the 
presence of the respective counsel for the complainant and defendant ; 
that said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. | 

Witness my hand and seal notarial this 20th day of March, 1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. EE. R. Mason, clerk. 


2426 Deposition of J. W. Means. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


J. W. MEANs, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. J. W. Means; age, 56; residence, Davenport; have resided 
here since the spring of 1856 ; occupation, policeman at present. 

I. 3. What offices, if any, have you held in the city of 
2427 Davenport, the length of time of each and when ? 

A. 2. I was elected city marshall for one year in the spring 
of 1863. At that time the city marshall was chief of police ea: officio. 
This last year I was on the regular police force; the present. year I 
am on the special force. 

I. 3. State whether or not you are acquainted with George A. 
Davenport; if so, how long have you known him, how frequently 
seen him and conversed with him during that time. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 3. Iam acquainted with him and have known him ever since 
I have been in this city; have seen him and conversed with him 
almost daily ; sometimes several times a day. 


2428 I. 4, State what you have observed of the habits of the said 


4 
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George A. Davenport—how he occupied his time, what he 
would do, and what he would talk about; and in this connection 
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state the manner of his conversation and give any incidents and 
circumstances connected with his habits and talk as came under 
your observation. 


(Same objections as to int. 3.) 


A. 4. He was in the habit of running around town; he had no 
regular occupation. I would find him at the livery stables hunting 
rats and mice frequently; he would go from there to the engine- 

house in the alley after the Fire King was organized. He 
2429 would often have young live rats and mice in his pockets, 

showing them tothe boys. He would often take a live mouse 
out of his mouth and show it to the boys. The commencement was 
some 18 or 20 years back, during the time he was a member of the 
Fire King Company, but I haven’t seen much of it in the last 2 or 
3 years, probably. He was very fond of fishing and spent a great 
deal of his time in fishing; especially during the Jast 10 years. He 
smoked a great deal of very strong tobacco and cigars, the strongest 
that could be got. He smoked Perique tobacco and used to tele- 
graph to St. Louis for tobacco and cigars. During. this time, while 
he was fishing, he fell from the ferry dock into the river in a fit, 

while fishing. I have seen him a great many times in fits 
2430 and have helped him out of the river, he having fallen into 

the river in a fit from the dock while fishing. He fell into 
the river 7 times, to my knowledge, one summer, in 1873. Some- 
times he would have fits every day or two, and have them frequently, 
and sometimes he wouldn’t have any for a month. He had no reg- 
ular associate that I know of. He would frequently take up with 
some boy around town and get mad at him and have nothing to do 
with him. He had no regular associates. He was mostly talking, 
like. He would come up to you in the morning and say, “ By God, 
I am on my muscle this morning; I licked John Kaufman, the mar- 

shall, last night,” or some policeman. He usually carried a 
2431 revolver and would frequently threaten to shoot some one ; 

sometimes some of his own family—Joe or Ebenezer. His 
manner of talking was very excited and not connected. He would 
seem to start up and talk about something very strange and appar- 
ently without any end. It was hard to tell what he was aiming at. 
On these occasions I couldn’t understand him, his talk was so dis- 
connected. At times he would talk rational. He would frequently 
meet me and say, “Jim, I haven’t had a fit for a month,” or so 
many weeks, when I knew he had had several fits in the mean 
time. 

J.5. You have stated that he ek. pa made threats to shoot 
people. State what you have observed as to his temper and dispo- 

sition. Was it moody and irritable, or even and temperate? 
2432 State what you have observed in this respect. Give any ex- 
amples of his violence that you may have witnessed. 


(Same objections as to int. 3.) 


A. 5. He was very excitable. His temper wasn’t even atall. I 
remember seeing him ryn some one (who, I don’t know) one day. 
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He run him upstairs in the building on Main & Second Sts., and 
threatened to shoot the party. I won’t be certain, but I think it was 
his brother Joe that he chased. 7 
I. 6. You may state whether you were, and, if so, how long, a 
niember of the Fire King Company of Davenport, and, in that con- 
. nection, what opportunity you had of seeing and observing 
2433 George A. Davenport; and state anything peculiar or unu- 
sual in his conduct. 


(Same objections as to int. 3.) 


‘A. 6. Ihave been a member of the company almost since its organ- 
ization and am stilla member. George became a member of the 
company shortly after the building was placed on the lot. The 
building was on their lot and he was always very liberal in dona- 
tions to the company. George used to run with the boys to fires 
even before he became a member. The boy had so many peculiari- 
ties that I don’t know how to mention them. He threatened to drive 
_ the company out of his house several times. He would say he 

» would quit and wouldn’t come any more. In a little while 
24384 he would come back and be as good as ever. Of course, we 

»  nhever paid any attention tohim. He never had anything to 
say. in meetings. If any money was to be raised he was pretty 
_Jiberal. He took pride in the company. He would frequently, on 
a general parade, dress up and turn out with the boys, and he would 
complain of his head and I would advise him to go home. He 
would walk a little ways with the boys and go home. He did that 
frequently. He would turn out to fires, but we couldn’t depend 
upon him. He would take hold of the rope and run to fires. At 
fires he was running around; it appeared to excite him. 

: 1.7. What department of the company was he connected 
2435 with—the hose or engine? 


(Same objections as to int. 3.) 


A, 7. Neither one. We let him run loose, at his own will. He 
wasn’t assigned any work. We didn’t consider him a working 


member. 
I. 8. State whether or not, in your opinion, based upon the facts 


and circumstances as narrated by you in this your deposition, said 
George A. Davenport was or not, at any time during your acquaint- 
ance.with him, of sound mind. 


(Sime objections as to int. 3.) 
A.:8. In my opinion, he was not. 


Adjourned till 2 p. m. 
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2436 2 Pp. M. 
Examination proceeded. : 
All parties present. 


Cross-examination : 


I. 1. You speak of George A. having rats and mice with him and 
having a live mouse at times in his mouth. Have you seen him 
with a live mouse in his mouth within the last 15 vears? 

A.1. I can’t say as to that. 

I. 2. Have you seen him with rats about him at any time within 
the last 10 or 12 years; can you state positively ? 

A. 2. [ have seen him with rats ard mice up to a period within 
five years after the engine-house was built. 

I. 3. Then you cannot state positively that you have seen him 
with these animals since the time you have fixed in your answer to 
the preceding question ? 

A. 3. No, sir; I can’t. 

2437 I. 4. You state one summer, and you think it was the 

summer that Mr. Murphy was mayor, that George A. fell in 
the river, while fishing, 7 times, at different periods during that 
summer ? 

A. 4. Yes, sir. 

I. 5. By what circumstance do you fix the number of times? 

A. 5. The last time that he fell into the river it was remarked in 
my presence, “ This is the seventh time he has fallen into the river 
this summer.” This is the way it was fixed in my mind: We sort 
of kept a tally of the times in the store. I was clerking for Joe 
Davenport, and his store was right in sight of the levee. 

I. 6. You speak of his being easily excited. Wasn’t this excita- 

bility more apparent just about the time he would have 
2438 these fits or spells that you have spoken about? 

A. 6. I don’t think,I could discover any difference in the 
time—before or after. Frequently, before he had a fit, he would 
come and complain of being despondent. He complained of his 
ead. 3 
I. 7. What time would he come down in the morning during the 
summer season, and where would he come from, and who would 
come with him, if any one? 

A.7. Very frequently by sun-up in the morning. Ihave seen him 
before that. He would come from his father’s place on the bluff. 
I should judge the distance is about a mile. He would usually 
come alone. 

I. 8. When he would undertake to tell you about anything that 

he had done or anything that he was going to do or any- 
2439 thing that he had seen or heard did you have any difficulty 
in understanding what he said and what he meant? 

A. 8. I hardly know what to say in answer to that question. I 
could understand what he said, of course. What he meant when 
he said he had whipped somebody I don’t know whether he in- 
tended to carry his threat into execution. I understood what he 
meant. 3 
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I. 9. You say that, in your opinion, George A. has not been of 
‘sound mind since you have known him. What do you mean by a 
sound mind? 

A. 9. I mean that a boy or a man that done as he did could not 
have a sound mind. 


2440 Redirect examination: 


I. 1. You stated in your cross-examination that George had a 
room upstairs in a room over Joe Davenport’s store, in which store 
you were acting as clerk, and also that George, when he complained 
of despondency and pain in his head, would go up in his room say- 
ing he felt like having another spell. State your observations of his 
spells or fits that occurred in his rooms; how you knew that he was 
in a fit; state the circumstances. 


. (Same objections as to int. 3.) 


_A.1. I could hear him fall, and we would run up to see; some- 
times he would fall on the stairs. 
I. 2. How many fits probably have you known George to 
2441 have in any one year that have come under your own observa- 
tion ? 


(Same objections as to int. 3.) 


‘A. 2. It is impossible for me to answer that deffinitely ; I can ap- 
proximate to it, probably. I should think, speaking within bounds, 
it would average once a week ; sometimes more, sometimes less. 

I. 3. What would be the duration of these convulsions; I mean 
how long would he continue helpless and unconscious ? 


(Same objections as to int. 3.) 


A. 3. The convulsions would continue from 2 to 5 minutes and 
unconsciousness longer. I would have to grab him, get him 
2442 on his feet,.and walk him around. We had to look out at 

‘ that time, too, for if he had a knife or anything of that kind 
he would use il. 

I. 4. It is to beinferred from questions asked on the part of cross- 
examination that, while George threatened a great deal, he was still 
to be regarded as harmless. You may state how his own brothers 
and those who were in the habit of coming in contact with him re- 
garded him in that respect. 


(Same objections as to int. 8, and because it is not proper redirect 
examination and no inference is deducible from the cross-examina- 
tion such as is suggested in the question.) 


2 A. 4. He was regarded by such as very unsafe, particularly 

2443 when he was excited. We used to get his revolvers away 
from him. 

I.5. What means were adopted generally to get his revolvers 
away from him ? 


(Same objections as to int 3.) 
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A. 5. We used to get them away from him the best way we could, 


when he was asleep. We would take them out of his room or from 
his coat—any way we could get them from him, but we never took 
them by force. ‘The officers used to take them by force; they have 
done so several times. When he would get raving we would have 
to call in the police, and they would take them away from him by 
force and lock him up for a few hours. The old gentleman 
wouldn’t allow him to remain in jail iong, and he would get 
2444 him outsoon. His father did this to quiet him, but it didn’t 
do much good. Itseemed to make him worse. It made him 
angry at the police. 
I. 6. Give us an idea of the number of revolvers that George would 
generally buy in the course of a year. 


(Same objections as to int. 3.) 


A. 6. I should think from 6 to 8. 
I. 7. Did George seem to have any memory worth speaking of ? 


(Same objections as to int. 3, and because of the structure of the 
question itself, and because it is leading.) 


A. 7. His memory certainly was very poor, at times at least. 
I. 8. Give us instances. 


(Same objections as to int. 3.) 


2445 A. 8. I frequently told him what he had done the day be- 
fore. He appeared to know nothing of it or he would deny it. 
I. 9. Could George read writing, do you know ? 


(Same objections as to int. 3.) 
A. 9. I don’t know; I never saw him reading writing or. writ- 
ing. 
Recross-examination : 


I. 1. You were asked how many fits George would have, on an 
average, In any one year, and you answered about one a week. Do 
you mean to say or to be understood as saying that during the time 
that you have known him these fits would average once a week dur- 
ing each year? | 

A.1. No, sir. The year that I was with Joe he would average as 

much as onea week. That is the year I refer-ed to. At 
2446 other times he might or might not have had one a week. I 
didn’t see. The year I was with Joe was 1873. 


(Signed) J. W. MEANS. 
Subscribed and sworn to before me this 20th day of March, A. D. 
1880. | 
[SEAL. ] (Signed) C. H. CLEMMER, 


| Notary Public in and for Scott County, Iowa. 
Adjourned till 9 a. m., March 22, 1880. 


Sediéamieuinietnedte. . 


664 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


2447 Unritrep STATES OF AMERICA, 
: State of Iowa, Scott County: 


I, ©. H. Clemmer,a notary publicin and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
Which is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 20th dav of March, 1880, J. W. Means, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 
Witness was signed by said witness in the presence of the respective 

counsel for the comphunant and defendant; that said exam- 
2448 ination took place in the presence of and was conducted by 
| Brannan & Jaynes, solicitors for complainant, and George FE. 
Hubbell and Martin, Marphy and Lyneh, solicitors for the defendant. 
~ Witness my hand and seal notarial this 20th day of March, 


“1880, 
[sean] (Sed) CH. CLEMMBR, 
Notary Pudlic ir and for Soolt Oo, fora, 


—(Rydorsed s) Milled Sept, 1 I8S8t BR. Mason, clerk, 


Was Pepantion of Lremer Chara 
Ciret Cound of the Caited States, Distatet of Lowa, 


¢ JONAeAN Rowaras, TDoustea, es Gea L. Davenrone ed a. 

: Mawert 22. ISS 2 a. da, 

: Examination proceeded, 

1 ATL parties present, 

Pauaer CLARKE being first duly sworn, doth, in answer to the sev 
eral interragatories to him propounded, testify as follows on behalf 
of defendant; 

Q. 1. What is your name, age, residence, and occupation ? 

ALT. Palmer Clarke: age, 66) residence, Davenport; have resided 

here since 1856) occupation, brick-maker, 

2450 QLD. State what offices you have held In the city of Daven- 

i; por daning your residence here and the Hire you held such 


Ofees. 
wAL 2. Teant tell the dates of Gime exactly, dat T was appotnied 


policeman Devore Uke War, danag the war and alter the wan nine 
comseontive Year. When Joka L. Davis was mare PT was appoiated 
defprrty ararshald, duning the seamed, i ING oF LNGG, and have been 
® — policeman, tll last wear, the greatest share aff the time 
~& Are yor acgeaintied with Gearge A. Davenport; if se, how 
long and how well ? 
(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) | 
2451 A. 3. Some 18 vears probably ; have seen him more or less 
. every day most of the time. 
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I. 4. Have you had conversations with the said George A. Daven- 
port during that time ; if so, how frequently 2? And in this connec- 
tion state the manner, topics, and general characteristics you have 
observed regarding his talk, and whether or not such conversation 
was connected or rambling, and give examples to illustrate your 


meaning. 
(Same objections as to int. 3.) 


A. Probably during my time as a regular policeman nearly every 
day—except such times as he was away—TI have often noticed his 
talk was rather out of the way from the general run of men, 

2452 He was a great hand to fish, especially from the ferry dock. 
Frequently T would step down there and see him fishing, and 
sometimes he would sav to me, * Don’t come on the float: it scares 
the fish, LT have just lost a fish by some one coming on.” Who it 
was [don’t know. “Twill shoot some — bv and by if they don’t 
keep away and let me alone Tam bound they shall keep away; ” 
and he would keep on talking in that way. ‘This doat was the float 
Ing ferey doek, used fe the convenience of Levy passer between 
Rock Island and Davenport TP would Dequently meet die 

WES on the streets Probably T would reach out my hand to shake 
hands with hia. Somretinves he would shake hands and some: 

Limes he would not THe would say that he was mad, and U had 
better go away from hima. Somebady would get a bullet pat throagh 
him by and by tf they didad let him alone ‘Phere was some talk 
wdout bis rents He would verv frequently come ta me ta callect 
his rents He said he coulda’t collect them, I think the old 
gentioman made out the dills and seemed to have charge 
ef his busines, The renis were for small buildings and a 
few shops Tt was en Perry and Third streets, in block 39, 
They were small rents I never collect. many. He would 

WH get very much out of humor at times if the rent wasn’t col- 
voted, and say he would throw them out the next day. It 

was handily seldom that you would see bis conversation Like other 
men; it was flighty. He would be talking about a good many 
things and he would suddenly go off onto another subject and prod- 
ably come back to the same subject ina short time He has threat: 
ened mre twice: T can’t tell exactly the years; once dunag the 9 
years Twas on the repalar fore and once 3 or 4 years aga. The 
Arst one he had a revolvers he didat pall it, bat he pat bw 

DSS hand ov Wt to ged IRs sare one poke t@ him and T walked 
Oi: AT was an The corner ef Second and Maia: it was because 

i spoke to him and said good moming His manner was bolster 
ens, He dida’t threaten to shoot, bai he said go away, and he pat 
his hand on his revolver and I went along. Fours years ago I came 
up from Front St, came along by the hall on Main, and just at that 
time he stepped out onto the walk. I says, “ Good morning, George ; 
you have got down very early this morning.” Yes, says he, I always 
come down early, Says he, “ Every one is talking to me about getting 
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3 down early in the mornings; it is none of their business.” 
. 2456 At that he put his hand to his pocket and said he would 
| show some of them by and by to let him alone and went up- 
* stairs. 

|. 5. How did you uniformly treat George ? 


(Same objections as to int. 3.) 


A. 5. Kind. 
I. 6. Why? 


Same objections as to int. 3. 


A. 6. We always made up our minds to just pass the time with 
George and let him go, because we thought we wouldn’t irritate him 
and vex him by talking; we, the police force, had talked it up our- 
_ selves. 

: J. 7. How was he regarded from the point of responsibility by you 
- and the police force, and what had that to do with your treatment 
- of him? 

(Same objections as to int. 3.) 

A. 7. We regarded him as being very fretful, and the 

¢ 2457 more you said to him the worse it would be; we couldn’t hang 

: * to him close; [ don’t nor did not at that time regard him as 
responsible. 

I, 8. You may state any stories, so to speak, that you have heard 

. George relate. 
(Same objections as to int, 3.) 
A. 8. He would tell some big fish stories—I don’t exactly recollect— 
some weighing 30 or 40 pounds, out of the river here, instead of 8 or 
9 pounds, as are caught in the river here. I have seen him catch 
- fish, but none of that size. 1 have heard him tell about rats, but I 
: can’t explain. I have seen him have live mice in his pocket, 

2458 and I[ saw him with a live rat in his hand at one time. He 
: said the rat had been doing a good deal of mischief and he 
had taken it out of a trap. I have heard him talk about whipping 
. people, but I don’t recollect the circumstances. I recollect of his 


. talking about thrashing 2 agen was his word. 
' I. 9. How did he spend his time, as you observed ? 


(Same objections as to int 3.) 


. A. 9, Certain seasons of the year fishing, more or less; also smok- 
-ing. His beat appeared to be generally along Front to Main and 
Perry on Third and from Main to Perry on Second. I would hardly 
‘ever see him any other place. 


1, 10. What kind of a gait had he in walking? 


(Same objections as to int. 38.) 
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J. 11..Did he have any associates, or was he generally alone? 


(Same objections as to int. 3.) 
A. 11. Seldom. Only when he was with his father. He was fre- 


quently with his father? 
J. 12. Did you ever know him to be engaged i in any kind of busi- 


ness ? 

(Same objections as to int. 3.) 

A. 12. I don’t think that I ever did. 

I. 13. Did you ever hear him talk about business in the way and 
manner that men of ordinary reason and intelligence do? 


2460 (Same objections as to int. 3, and because it is leading.) 


A. 13. No. 
I. 14. State what you know of his habits in regard to pipes, to- 
bacco, and smoking as they would come under your observation. 


(Same objections as to int 3.) 

A. 14. He was a great smoker. He had meerschaum pipes. The 
tobacco I don’t know. I heard him say they raised tobacco once 
and he was smoking that. I have seen him have 3 or 4 meer- 


schaum a with little scrolls, figured. 
Q. 15. How was he as to buying revolvers—small arms? 


(Same objections as to int. 3.) 


A. 15, I don’t know as IL ever saw him buy aa 3 I have 
2461 seen him look at them frequently as I would pass by. Ihave 
seen him have a great many different kinds, but not at one 
time. He most generally carried them, I think. 
I. 16. How was George as to being peac-able, and what annoy- 
ance, if any, had the police force with him ? 


(Same objections as to int. 3.) 

A. 16. Often there would be complaint, but he wouldn’t be arrested. 
They didn’t wish to have him arrested. They tried to manage some 
other way to get along with him. Outsiders would take him home 
to his father’s. Some of the citizens would take him away. I un- 

derstood that he has been arrested. 
2462 I. 17. State whether or not George, on account of his mental 
imbecility, was treated by the police force and yourself asa 
privileged character, to be managed differently from the general run 
of law-breakers. 

(Same objections as to int. 3, and because it is leading.) 

A. 17. Yes: he was. 

I. 1S. Was the matter talked about in that way by the police 
forve ” 

(Mame oljections as to at. S.) 
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- (Same objections as to int. 3.) 


, A.19. It isn’t good. 

I. 20. State whether or not said George A. Davenport was, 
. 2463 in your opinion, based upon the facts set forth in this your 
deposition, at any time during your acquaintance with him, 
_ of sound mind. 


(Same objections as to int. 3.) 


' A. 20. There might have been times when he was probably all 
right, but not often, during those nine years, or thereabouts, that I 
. was most acquainted with him. 


_ Adjourned till 2 p. m. 
| 2 P. M. 
Examination proceeded. 
| All parties present. 


Cross-examination: 


I. 1. You state that you were on the regular police force for a 
‘period of 9 years, your service commencing previvus to the war and 
: ‘ continuing through the war and subsequent to the war. 

; 2464 A.1. I think Iwas. Perhaps I may have been off one 
vear. 

I. 2. Can you state in what year your service on the regular police 
‘force terminated ? 

, A. 2. I think it was about 1867 or 1868. It was at the time the 
-people’s party rose. 

_ I. 3. Was it during your service on the regular police force that 
‘you most frequently met George A.? 

- A. 3. More so than afterwards, when I was a special. 

I. 4. You speak of seeing him with mice in his pocket, and upon 
‘one occasion a rat. Do you remember how long this was? Was it 
when you were on the regular police force ? 

A. 4. I think when I saw the mice it was. The rat was in 
2465 his hand. It might have been when I was on the regular 
or it might have been when I was on the special. 
. J. 5. You state that there were times when complaints would be 
made against George. Was hein the habit of drinking at the time 
these complaints were made? 
: A. 5. I don’t recollect I ever saw him drink any spirituous liq- 
uors. 
I. 6. Did you ever see him under the influence of spirit-ous liq- 
uors? 
» A. 6. If he ever has been I didn’t notice. 
« I. 7. Don’t you know that previous to the latter part of July, 1870, 
he had for a number of years been drinking very hard? 

A. 7. I do not. 

I. 8. Don’t you know that some time in 1870, about the 
2466 latter part of July, George joined and became a member of 
: the Sons of Temperance? 
_ A. 8. If he did I don’t recollect it. 


rd 


0 eS 


—_ 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 669 


I. 9. Do you know whether George was ever arrested or not for 
violations of either city ordinances or State law, and tried and fined 
for these violations? 

A. 9. I didn’t see it myself, but I understood it so—that he was 
arrested. I can’t say whether he was fined or not. 

I. 10. At the time that you were on the regular police force and 
for a number of years after George L. Davenport, the father of George 
A., was a prominent citizen, was he not, and very generally re- 
spected ? 

A. 10. I took it so. 
2467 I. 11. Now, was not the forebearance which you say the 
police force exercised towards George A. due as much toa 
regard for his father as to anything else? 

A. 11. Well, to the family generally and to others also. 

I. 12. Did you have much talk with George when you would hap- 
pen to meet him? 

A. 12. Frequently. 

J. 13. How long would your conversation last? 

A. 13. Not long. 

I. 14. Who would generally commence tbe conversation, you or 
George? 

A. 14. Sometimes George, sometimes myself. 

I. 15. When George undertook to tell you anything he made him- 
self understood, did he not? 

A. 15. Yes; I understood what he said. 


(S'g’d)’ PALMER CLARKE. 
2468 Subscribed and sworn to before me this 22nd day of March, 
A. D. 1880. : 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 


2469 UnitTep STATEs OF AMERICA, 
State of Iowa, Scott County : 


I, C. H.Clemmer, a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 22nd day of March, 1880, Palmer Clarke, who- 
was then by me duly sworn and examined and his examination re- 
duced to writing by me and, after being by me read over to said 

witness, was signed by said witness in the presence of the re- 
2470 spective counsel for the complainant and defendant; that 

said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 

Witness my hand and seal notarial this 22nd day of March, 1880. 

[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2471 Deposition of Thomas Garstang. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Gro. L. DAVENPORT ef al. 


THontas Garstang, being first duly sworn, doth, in answer to the 
several interrogatives to him propounded, testify as follows on behalf 
of defendant: 


Int. 1, What is your name, age, residence, and occupation ? 
"Ans. 1. Thomas Garstang; age, 48; residence, Davenport; have 
resided In Davenport 28 years; occupation, brick mason, 

Int. 2. How long have you known George A. Davenport and hew 
‘intimately? 

"  (Qbjected to by plaintiff as incompetent, irrelevant, and Imma- 
“terial, 
‘ Ans, 2. T have known him ever since I have been here; 
‘2472s there might have been a year or so after I came here that | 
* didn’t get acquainted with him much, After we got started 
here with the Fire King Company he was a member of it and I have 
‘been with him a good deal in the daytime and at nights since. He 
Was a great hand for hunting and fishing. I have been with him 
‘fishing and hunting. I have been more intimate with him the last 
‘12 or 15 years. 

Int. 3. You may state what George’s habits have been for the last 
,15 years, how he occupied his time, what he did as the same came 
under your personal observation. 


(Same objections. as to int. 2.) 


_ Ans. 3. His occupation was generally fishing, hunting, but about 
‘ the biggest thing that he took pleasure in was catching rats ; 
.2473 that was about the most I ever knew him to do or care to do. 
Int. 4. What was his talk generally about ? 


(Same objections as to int. 2.) 


. Ans. 4. He would talk about some big thing he had been doing 
‘or was going to do. I don’t know that there was any particular 
“thing he would talk about; it was whatever came in his mind at 
‘the time. He used to tell big rat stories; where he caught them or 
‘how he punished them, or things of that kind. Then when he met 
‘me he would tell about how he whip-ed parties and what he had 
‘done tothem. I never paid much attention to him. He would tell 
‘about what big fish he would catch; fish that weighed 10 or 15 
3 pounds. I never seen him with any fish when he was telling 
°2474 these stories; in fact, I never see him with more than a dozen 
fish at any one time in my life. I have been fishing with 

‘him; the biggest one I suppose I ever saw him have might weigh 
a couple of pounds. He come into the engine-house one time tell- 

ing a big story about catching a lot of rats. After he got through 

telling it some of the boys asked him if there wasn’t less than what 
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he said there was; I think the number he named was 20 or 30. 
None of them believed it at the time; some of them said it was 
most to- big, and he wanted to know if they doubted his word. 
They said they did, and they no sooner said they did then he pulled 
out his revolver and Siened away; he shot right past me; I 
2475 «think it was Orson Barker that he shot at. The ball flat- 
tened against the wall and fell on the floor. This was about 
2 or 3 years after the engine-house was built on block 59; it might 
have been more than that. He done a good deal of swearing, and 
the boys grab-ed him and held him until they took him out. They 
took his pistol from hin. 
Int. 5. State whether or not any proceedings were commenced 
against George for this assault. 
(Same objections as to int, 2) 
Ans. 5. Not any that [ know of, and [ am_ pretty certain there 
Wasn't any, 
Int. 6& Why not, if you know? How was George regarded by the 
engine boys ? 
(Same objections as to int. 2.) 
Ans, 6, Proceedings were not commenced against him be- 
2476 cause he was considered crazy, and they always considered 
him so. When he would come around the engine-house they 
would generally laugh and say, “Here comes crazy George.” This 
was generally the case when they would see him coming. 
Int. 7. How was George treated by the members of the company ; 
what, if any, understanding existed in the company as to how 
George should be treated by the members? 


(Same objections as to int. 2.) 


Ans. 7. He was always treated well. The reason was they didn’t 
want to have any trouble with him. There was an understanding 
as to how he should be treated only as regards the grounds. We 
paid nothing for the grounds, and we therefore treated George civ- 

illy. George owned the ground, and the Fire King building 
2477 was on the ground. 

Int. 8. Now, you may state what, if any, difficulties George 
had with the members of the company from time to time. Give in- 
stances that have come under your observation and state his conduct 
on such occasions. 


(Same objections as to int. 2.) 


Ans. 8. He has time and again made threats of shooting, but I 
never see him do anything of the kind but that once. I have seen 
him have little jangles with the members now and then that didn’t 
amount to anything. I don’t knowany members that would.jangle 
with him. He would get perfectly wild on the occasion if any one 

would contradict him in the least. He always wanted to 
2478 fight or shoot. He was generally armed with a pistol or 

knife, but very seldom with a knife. I have only seen him 
with a knife once or twice. 
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Int. 9. You state that you have been a fishing and hunting with 
‘him. You may now state what was his demeanor on such occa- 
‘ sions. How did he fish and hunt—as men ordinarilly do or other- 
" wise ? 

(Same objections as to int. 2.) 

- Ans. 9. About the same as others do. There was a good deal 
more talk with him than with others. The character of his talk 
‘ was just about as I said before—foolishness of all sorts. 

Int. 10. How was he as a sportsman? 


(Same objections as to int. 2.) 


Ans. 10. Very poor. I can’t say as I ever saw him shoot any- 
thing. 
. 2479 Int. 11. Have you ceased to be a member of the Fire King 
Company ; if so, how long since ? 
(Same objections as to int. 2.) 
Ans. 11. Yes; 8 or 10 years ago, I guess. I ceased after I got my 


diploma. 


: Int 12. What efficiency did George A. evince as a working fire- 
‘man; could he or not be depended upon ? 

(Same objections as to int. 2.) 
' Ans. 12. Asa working fireman, when he was around he was a pretty 
fair fireman—that is, he would work pretty fair. As for depending 
‘upon him, you couldn’t depend upon him at all. He had to pay 
‘his fines when he wasn’t at fires. At fires he couldn't be depended 
“upon. 
- Int. 18. What was his conduct at a fire? Give some illustrations 
of how he acted at-a fire. 


* (Same objections as to int. 2.) 


(2480 Ans. 13. He would run around kind of wild and talkative 
to first one and then to another. 

- Int. 14. State what was the character of George’s disposition and 

‘temper; would he bear opposition or take a joke? 

(Same objections as to int. 2.) 

Ans. 14. His disposition was bad and ugly; very quarrelsome; 
easy made angry. He wouldn’t take a joke at all; you couldn't 
joke much with him. 
~ Int. 15. How was he with others as to this; would he joke others, 
try to perpertrate a joke upon them ? 


, (Same objections as to int. 2.) 


;» Ans. 15. Not a great deal; not that I have noticed; he would 
$ome. Whenever he met me on the street he would grab me by the 
arm or take me by the ear. He has hurt me often that way. I 
never resented it. 

- Int. 16. Why did you not resent it? 


2481 (Same objections as to int. 2.) 
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Ans. 16. Because I did not think anything about it. I considered 
him foolish, and didn’t think he meant it. 

Int. 17. State whether or not you have seen George A. with epi- 
leptic fits. If so, how often ? 


(Same objections as to int. 2.) 


Ans. 17. I couldn’t say, but I think I have seen him have them 
twice ; this was some years ago. 

Int. 18. You may state now whether you ever heard the said 
George A. Davenport converse about business as men ordinarilly do, 


(Same objections as to int. 2, and because it is leading.) 
Question is withdrawn. 


Int. 18. What, if anything, did you ever hear said George A. say 
upon the subject of business? 


(Same objections as to int. 2.) 


Ans. 18. Not anything. 
2482 Int. 19. Did you ever know him to be engaged in any kind 
of business ? 


(Same objections as to int. 2.) 


Ans. 19. No; I never did. 
Int. 20. State, if you know, whether he ever had any person with 
whom he seemed to have formed an intimacy. If so, whom? 


(Same objections as to int. 2.) 


Ans. 20. Not any. He never run with any particular one. He 
was generally by himself. 

Int. 21. In his conversations in your presence have you ever heard 
him laugh? If so, describe the character of that laugh ; how it im- 
pressed you. 


(Same objections as to int. 2.) 


Ans. 21. I hardly ever met him but he laughed. It was a kind 
of peculiar laugh. I thought at the time he was a curious 
2483 sort of fellow, foolish. He would always, whenever he under- 
took to tell you anything, laugh. 
Int. 22. You may now state whether or not any person seemed to 
have special influence over George. If so, who was that person, 
as you observed it? 


(Same objections as to int. 2.) 


Ans. 22. I can’t say that I know of any one who had special in- 
fluence over him, except Marsh Noe, who was foreman of Fire King 
Company. 

Int. 23. You may state whether or not, in your opinion, basing 
the same upon your knowledge of George A. Davenport, as stated in 
this deposition, the said George A. Davenport was or not competent 
either to understand or transact business as men ordinarilly do. | 


(Same objections as to int. 2.) 
85—145 
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2484 A. 23. Not according to my opinion he wasn’t. 

Int. 24. State whether or not, in your opinion, the said 
George A. Davenport was or not at any time during your acquaint- 
ance with him of sound mind, basing your opinion alone upon the 
facts as narrated by you in this your deposition. 


(Same objections as to int. 2.) 
Ans. 24. I don’t think he was. 


Cross-examination: 


Int. 1. Did you have any particular acquaintance with George 
before he joined the Fire King Company ? 

Ans. [. Nothing more than just as a boy. 

Int. 2. Then your acquaintance with him really commences after 
he had joined the Fire King Company, and you were thus brought 
into contact with him ? 

Ans. 2. Yes, sir. 


' 2485 Int. 3. Have you been with him as much since you received 


your diploma for the service that you had rendered as a fire- 
man and since you have ceased your active membership of that fire 
_company as you were while an active member of the company? 

Ans. 3. No, sir. 

Int. 4. Have you seen much of him or been much with him 
¢since you ceased to be an active fireman ? 

Ans. 4. Have seen him a good deal; been with him probably 4 
‘or 5 minutes or 5 or 10 minutes at a time, whenever I would meet 
him, until I could get away from him. 

. Int. 5. These interviews have not been as frequent or as lengthy 
cas they were when he and you were firemen together ? 
, Ans. 5. No, sir. 
Int. 7. There were occasions during your membership of 

2486 the fire company, and while George was a member, when 

money was needed for company purposes, such money being 
voluntary contributions on the part of the members. If this is so, 
‘was not George called upon and did he not fully contribute on such 
occasions ? 

Ans. 7. I couldn’t say that he ever did, to my own knowledge. 

. Int. 8. If members failed to turn out when fires were in progress 
was their any penalty or:fines for their delinquency ? 

« Ans. 8. Yes, sir. The fine was 10 cents when they were not there 
at roll-call after fires. | 

Int. 9. You say George was fined on these occasions ? 

Ans. 9. Yes, sir. 

- Int. 10. You say that whenever he told any of his stories he ac- 
companied them with a laugh ? 

2487 Ans. 10. Yes. 

| Int. 11. And when he met and grab-ed you in the way you 
spoke of in your direct examination it was always with a laugh. 

Ans. 11. Yes, sir. | 

-Int. 12. You state as your opinion that you didn’t consider him 
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— to understand or transact business as men ordinarilly 
7) 

Ans. 12. Yes, sir. 

Int. 18. Did you ever have any business transactions with him of 
any kind—you say you never talked to him about business. 

Ans. 13. I never had no business transactions with him. 

Int. 14. You state further that, in your opinion, he has been of | 
unsound mind ever since you knew him. Whatdo vou mean by 
unsound mind? 

A. 14. I mean anybody that talks as foolish as he does and acts the 


way he does. 
THOMAS GARSTANG. 


2488 (S’¢’d) 
ae and sworn to before me this 22nd day of March, A. 
1880 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., March 23, 1880. 


2489 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer,a notary public in and for said county and State, 
do hereby certify that in pursuance of the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of Iowa, on the 22nd day of Mareh, 1880, Thomas Garstang, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 

for the complainant and defendant; that said examination 
2490 took place in the presence of and was conducted by Bran- 

nan and Jaynes, solicitors for complainant, and George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the defend- 
ant. 

Witness my hand and seal notarial this 22nd day of March, 1880. 

[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Towa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2491 t Deposition of Michael Coughlin. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwakrps, Trustee, vs. Geo. L. DAVENPORT éé al. 


Marcu 23, 1880—9 a. m. 
Examination proceeded. 
All parties present. 
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MICHAEL CoUGHLIN, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Michael Coughlin; age, 47; residence, Davenport; have re- 
sided in Davenport since 1856; occupation at present, am fireman 
at the gas works, 

I. 2. State whether or not you are acquainted with George A. Dav- 
enport, how long you have known him—how intimately, 

2492 = (Objected to by plaintif? as incompetent, irrelevant, and 
immaterial.) 

A, 2 Tam acquainted with George A, Davenport; T went to work 
in the Davenport family March 15, 1850; T ean’t say hew long | 
knew him before [ went to work in Mr. Davenpert’s family, but 1 
knew him some time before. I worked for Mr, Davenport 5 years 
and about 2 months, From 1859 continuously George was in Balti- 
more, when I went to work there, but I can’t say when he came back. 
After he came back I saw him every day. I had a room in the 
brick barn on Mr. Davenport’s ground, corner of Third and Brady 
streets. George was with me most of the time, except when he was 

with his father. I was coachman. 
2493 I. 3. State whether or not during the time after George’s 
return he had what is called fits; if so, how frequently did 
you observe him have them ? 


(Same objections as to int 2.) 


A. 3. I never seen him have what I call fits—that. is, in falling 
sickness—but I have seen him very ugly with the family around 
the grounds, throwing stones. I never saw him fall; I never see him 
in a fit, but I have heard others say he had. 

I. 4. You may state what the habits of George were during your 
acquaintance with him ; what he did, what he said, and how he 


acted. 
(Same objections as to int. 2.) 


A. 4. His habits were just like any small boy or childish boy 
around the yard. He wanted me with him whenever I was 

2494 doing anything with the team, all the time. He used to want 
me to let him drive, but I would never let him drive unless 

we were going uphill, and then I would take the lines away from 
him. I always bought my own feed—hay and corn and oats and 
whatever I wanted for the horses. He used to want me to let him 
buy the feed, but Mr. Davenport never allowed me te let him do 
it. I never allowed him to feed the horses because I didn’t want 
any one to feed a team that I was driving. I wouldn’t let Mr. 
Davenport feed them. George didn’t know how to feed them; 
he helped me a little in harnessing up; he did nothing in the 
line of work excepting play, whittling, fixing rat -traps 

2495 and bird-traps. He used to set the traps and catch rats. 
Sometimes he would tie strings to their legs and sometimes 
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he would put them in his pocket. One time he had a rat with a 
string tied to its leg and played with it in the yard, and one time 
he took it in the hall and let the rat go and held the ball of twine in 
% his hand. There was company in the house at the time. I mean 
that he let the rat go in the parlor among the company. There was 
lots of hollering and jumping in the parlor, and George pulled the 
rat out by the string tied to his leg. George was of age when this 
occurred—at least, I think he was; it was after he came back from 
Baltimore, He generally had a rat in his pockets sometimes. 
2496 I remember one time he had big trouble m the house upstairs 
where the boys slept. They had to get the help to find out 
where the bad smell came from. We upset beds, bookcases, trunks 
and everything that was in the reom up there and then couldn’t 
find it. Mr, Davenport came home to dinner one day and went up- 
stairs and looked around and founda dead rat in the pocket of 
George's overcoat, which was hanging up. The rat was all maggotéy. 
More than half of his time he was at catching rats. He used to have 
little beard boxes made to keep them in. I don’t know how many 
rats he had at any one time. Whenever he got anyways ugly 
2497 Mr. Davenport would take him away. Mr. Davenport was 
the only one except myself that could do anything with him 
when he was ugly. He would do anything his father told him. | 
knew at one time he was ugly in the yard. Mrs. Davenport was on 
the back porch and spoke to him. She told him she would send 
e him back to the asylum again if he didn’t behave himself. He 
picked up a rock or a kind of a gravel stone in the yard and said, 
“ You damned bitch, I will give you a reason to send me there,” 
and threw the stone at heron the porch. Then Mr. Davenport, 
who was eating his breakfast in the dining-room, came out and took 
him into the dining-room, and that was the last I saw of him until 
evening, when he was just as quiet as ever. He carried 
2498 a pistol all the time. It was a five or six or seven shooter. I 
never see him do anything with it except when he would 
shoot a rat with it. He would often shoot rats with it. I never 
knew George to do any kind of business. His talk was the same as 
any boy—like a child—there was no sense in his talk; he would 
tell you what never happened. He used to go a fishing; he would 
talk about fishing some. He smoked and chewed tobacco. He 
7 would tell that he sometimes caught 10 aud 15 pound salmon; I : 
wouldn’t be certain whether he ever brought any fish home or not. : 
I don’t remember of ever seeing any fish he had. I didn’t believe his | 
stories about fish; he had no shot-gun at that time. | 
2499 I. 5. How was George regarded and treated by you in ref- 
erence to his responsibility for what he said and did? 


(Same objections as to int. 2.) 


A. 5. I didn’t consider him responsible for anything he said or 
done to me. 
I. 6. How was he regarded and treated by the rest of the family ? 


2 
‘an (Same objections as to int. 2.) 
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A. 6. As far as I could see they were all trying to please him as 
much as they possibly could. 
I. 7. Whenever he was crossed how would he act ? 


(Same objections as to int. 2.) 


A. 7. He used to act pretty ugly. There was nobody that could 
do anything with him except me and Mr. Davenport. We could 
pacify him and take him away from the house or yard. 

2500 I. 8. How did you pacify him? 


(Same objections as to int. 2.) 


A. 8. I could hitch up the team and tell him to come along with 
me. We had a patch of ground out by Duck creek, where we raised 
vegetables, and we would go out there until noon or evening, or 
until we wanted to come home. 

I. 9. How would he spend his time when he went out in the 
country with you ? 

(Same objections as to int. 2.) 


A. 9. He would go off hunting squirrels if he seen any ; he would 
go off as far as he could. 

I. 10. Did you take him out in the country purposely to get him 
away from the house? 


(Same objections as to int. 2.) 


A. 10. Sometimes I did. 
I. 11. State what all your duties were as an employee of 
2501 Mr. Davenport, and if specially instructed to look after George 
state what the instructions were. 


(Same objections as to int. 2, and because it is leading.) 


A.11. My work was to take care of the team, drive the carriage 
whenever the ladies wanted to go out riding, milk the cow and take 
care of her, saw wood, carryin- coal and wood into the house; I 
done all the erranding and marketing that was done in the house 
while I was in it; I had no special instructions at all for George, 
excepting any of the family, when he was ugly, would tell me to 
take him away ; we would hitch up a spring wagon we had, and he 

and I would go off somewheres whether we had any business 
2502 or not; we would go up the river or down the river or up to 
Duck. creek, wherever we had a mind to go. 

I. 12. How often would George have what you would call these 
ugly spells? 

(Same objections as to int. 2.) 


A. 12. He would have them every week or 10 days. 

J. 13. When he had these ugly spells state what he would do and 
say. 

(Same objections as to int. 2.) 

A. 138. He would say most anything that he thought suited him 
to say; I can’t remember his conversation ; if he was right mad Ns 
would damn and curse and swear. 
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I. 14. When he had those ugly spells who would he generally, if 
any particular one, make threats against ? 


(Same objections as to int. 2, and because it is leading.) 


A. 14. I never heard him have any particular one that he made 
threats against. 
2503 I. 15. Who were his threats against generally ? 


(Same objections as to int. 2, and because it is leading.) 


A. 15. I never hear him make any threats, except some one who 
would contradict him, on the street or anywheres. The draymen 
used to bother him a good deal and contradict him, and then he 
said he was going to whip them whenever he would see them. 

I. 16. What were George’s habits when you knew him as to tak- 
ing his meals, going to bed, and getting up? 


(Same objections as to int. 2.) 


A. 16. He took his meals very regular except when he would get 
mad and go away; he was the earliest one of the family up except 
his mother; he went to bed very regular. 

I. 17. What were his habits when he would get up in the 
2504 morning, as far as you have noticed ? 


(Same objections as to int. 2.) 


A. 17. When he would get up he would come out to the stable 
where I was and look around and talk and see where I was going 
or if I was going anywheres with the team during the day. If he 
found I was going with the team he would want to go with me. 

I. 18. How was he as to being fond of horses and teams? 


(Same objections as to int. 2.) 


A. 18. He was very fond of horses and teams. 
I. 19. You may compare him, if you please, in his disposition to- 
wards horses and driving them to any person you can think of. 


(Same objections as to int. 2.) 


A. 19. He didn’t know about driving horses. You 
2505 couldn’t trust him to drive any horse; he was just like a little 
boy that would jump in the wagon and ride with me. I 
couldn’t trust him any more than I could a boy 10 years old to drive, 
except when we went up hill, and then I had to take the lines when 
there was any danger. He would give up the lines whenever I 
wanted to take them from him. 
I. 20. What kind of a team did you generally have as to do- 
cility ? 
(Same objections as to int. 2.) 


A. 20. I had a good, lively team—well fed; they run away once 
or twice with myself. It was my own fault, though, the first time 
they ran away with me. 

. I. 21. How was George treated by yourself and the family—as a 
an of ordinary sense or as a child? 
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(Same objections as to int. 2.) 


2506 A. 21. As far as I could see he was treated by meas a child 
and he was treated by the family as a child. I had to treat 
him asa child. I had to give him his own way. 
I. 22. What was George’s size, comparatively speaking, after his 
return from Baltimore—how much would he weigh ? 


(Same objections as to int. 2.) 


A. 22. I don’t know what his size was. I think he was about as 
- tall as he is now. I don’t know how much he weighed. I am five 
' feet and six inches and he is taller than I am. 

I. 23. During your acquaintance with George what do you know, 
if anything, about his father or family or any one trying to get him 
' to perform any physical labor? 


(Same objections as to int. 2.) 


+ 2507 A. 23. I never knew any one to try to get him to do any 
| work. 

I. 24. What work did you ever know him to do about the house, 
“such as chopping wood, carrying wood in the house, building fires, 
‘making garden, or anything of the kind? 


(Same objections as to int. 2.) 


A, 24. T never knew him to do anything of the kind, except, per- 
shaps, — I would be sawing wood he would take the axe and split 
some wood for his own pleasure. T never knew him to carry wood 
jor to make fires or anything of the kind, 

. 123. How was he in his dress, in his clothing, as to having hunt- 
ing suits, suits for rainy weather, and changing his clothing? 

(Same objections as to Int, 2) 


A, 2. He always had lots of good clothes, but I never 
2508 knew him to have any hunting suits He always had rubber 
| coats, rubber hats, and rabber boots for rainy weather, He 
Would put on his rabber suit when it would rain, 

— Int. 26. How about going out in the rain ? 


' (Same objections as to int, 2.) 
: A. 26. Just as soon as he put this suit on he:would just as soon be 
outside as in. He would just as soon go out as a duck when he has 


his rubber suit on. He always kept a rubber suit. 
, L. 27. What year did you say you left the employ of the family ? 


. (Same objectiens as to int. 2.) 


, A. 27. I left them in 1864. 
* I. 28. What change, if any, did you notice for the better or worse 
i George at that time compared to the time you first went there ? 


; (Same objections as to int. 2.) 


2509 A. 28. I hav-n’t seen anything that I would say there was 
any difference. 
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I, 29. What do you know about his father or any one taking re- 
volvers from him ? 


(Same objections as to int. 2.) 


A. 29. I never knew his father take a revolver away from him; I 
didn’t see him take any away from him, but I was told by one of 
the hired girls that his father did take one away from him. 

I. 30. What seeming regard or attachment had George for ladies ? 


(Same objections as to int. 2.) 


A. 30. He had none that I knew of; I never knew him to have 

any. 

I. 31. What do you know, if anything, about George accom pany- 
ing young ladies to or from any place? 


(Same objections as to int. 2.) 


A. 31. I never knew him to do it. 
2510 I. 32. State whether or not the Davenport family while you 
were with them entertained by inviting in young people ; 
and, if so, what part, if any, George took in these entertainments. 


(Same objections as to int. 2.) 


A. 32. I knew them to have young people there while [ was with 
him, but I never knew George to take any part. George would be 
out In the yard or with me, or down in the dining-room or down- 
town, 

I, 33. How was George about speaking to people when he would 
meet them ? 


(Same objections as te Int. 2) 


A, 33. George was friendly enough when he would meet a stranger. 
If he seen some person he knew he might come up and give them 
athump. When he meta stranger he was polite, 

1, 34. What chureh did the Davenport family attend ? 


2511 (Same objections as to int. 2) 


A, 34. They attended St. Anthony’s church up here—Catholic 
church. 

I, 25. How was George in that respect, and if he went to church 
did he go there by himself or with the family ? 


(Same objections as to int. 2.) 


A. 35. George attended church very regularly. He attended first 
mass at 7 o’clock in the morning in the summer and at half past 
seven in the winter season. Hewent by himself. There might have 
been some one with him sometimes for all I know. He always went 
to church until he left town. Hereturned from church by himself. 

I. 36. How would the balance of the family go, and when? 


(Same objections as to int. 2.) 
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A. 36. Mrs. Davenport used to generally go to first mass, her | 

2512 and her mother and one of the hired girls. Mr. Davenport : 

’ and his daughters used to go to second mass at 10 and a halt 

‘In the morning. ; wi! 
I. 37. Who comprised the Davenport family while you were with 

,them ? 


* (Same objections as to int. 2.) 
; : 


A. 37. Mr. and Mrs. Davenport, Mrs. Davenport’s mother; her 
,name was Mrs. Clark. I will now name the children according to 
‘their age: George, Joe, Naomi, Kitty, William, Harry, and Ebe- 
nezer. d 
. I. 38. What business, if any, was Joseph engaged in while you | 
‘were with them ? 


(Same objections as to int. 2.) 


A. 38. Mr. Davenport started him in the grocery business. Joe 
called it the Hawkeye store. 
I. 39. What were the younger boys doing? 


- (Same objections as to int. 2.) 


A. 39. They were going to school. William enlisted in 
| 2513 the army and got wounded and died in the army. 
| ; I. 40. What business was the old gentleman, George L. | 
| engaged in? 
(Same objections as to int. 2.) all : 


A. 40. He was president of the bank. It was called at that time 
the Merchants’ Branch of the State Bank of Iowa. 
I. 41. What part of his time would George spend, if any, in read- 
ng? | 
+ (Same objections as to int. 2.) 


' A. 41. I never knew him to spend any part of his time in read- 
ing. He may have read when he was upstairs, but I didn’t see him. 
I never knew him to read any books or papers. 

, I. 42. Did they have a separate room in the house for George ? 


u 
, (Same objections as to int, 2.) 


° A, 42. No; the boys all slept in the one room. e 
2514 I, 43. How was George in the use of money during the 
time vou lived in the family ? 


* (Same objections as to int. 2.) 


A, 43. He seemed to always have plenty of money to buy any- 
thing he wanted. 
' I, 44. What would he generally buy ? 


(Same objections as to int. 2.) 


‘A. 44. He always bought tobacco, pipes, cigars—sometimes a 
revolver; whips. 
I. 45. To what extent would he buy these articles? 


¢ 
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(Same objections as to int. 2.) 


A. 45. He would buy them first as he saw fit. I knew him one 
time to buy a keg of chewing tobacco and he kept it in the stable. 
If he lost a whip he would go and buy one. 

I. 46. What kind of whips would he buy ? 

(Same objections as to int. 2.) 

A. 46. He used to buy those carriage whips. It didn’t 
2515 matter what kind of a whip I would pick out he would pay 
for it. 

Further examination of witness adjourned till 9 a. m., March 24, 
1880. 

Adjourned till 2 p. m. 


9516 Marcu 24, 1880—9 a. m. 


Examination proceeded. 
All parties present. 


Examination of MICHAEL COUGHLIN continued : 


I. 47. You have spoken about yourself and George A.’s father 
having controll over George A. You may state what course you 


took to manage him. 
(Same objections as to int. 2.) 


A. 47. I praised everything he said. I told him everything he 
said was all right. I never contradicted him. I always Jet him 
have his own way. I guess his father did about the same; I couldn’t 


say. 

1 48. Have you ever heard George claim to see things when 

talking to you, such, for instance, as “there goes a man,” 

2517 when no man was to be seen, or “there goes a rat,” when no 
rat was there, or anything of that kind ? 


(Same objections as to int. 2.) 

A. 48. No, sir; I never did. 

I. 49. You may state any complaints that George used to make 
of suffering pain, 

(Same objections as to int. 2.) 

A, 49, I hear him several times complaining of having the head- 


ache. | 
1.50. Where were the Davenports living when you quit their 


employment ? 
(Same objections as to lut. 2.) 
A. 50. Third and Brady. 
I. 51. What have you been doing since that time? - 
(Same objections as to int. 2.) 


A. 51. I done a good deal of everything for the first year and a 
half after that. I worked a while in a sawmill in St. Louis, then I 
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° worked in a Government cracker factory in St. Louis. I went 
25#8 to work in the Davenport gas works in the fall of 1866, and 
have been there since. 


« Cross-examination: 

I. 1. How long was it after you commenced working for Mr. 
Davenport before George came home from Baltimore ? 

A. 1. I couldn’t exactly say whether it was thesame year. It was 
a small while. I couldn’t tell exactly. 

I. 2. You say that the team you drove for Mr. Davenport was a 
brigk, lively team. Is that so? 


\. 2. Yes, sir. 
I, 3. You fed and took care of them and considered yourself re- 


sponsible for their condition and behavior. Is that so? 
A. 3. Yes, sir. 
I. 4. Under these circumstances were you willing for anybody 
, else to undertake to drive them but yourself? 
2519 A. 4. Not as long as I had care of them. 
: I. 5. You say that you wouldn’t suffer George to feed them, 
for.he didn’t know how to feed them. Were you willing for any- 
body to feed them but yourself? 


. 5. No 
I. 6. Have you not found men whose general good sense and 


ability to transact general business correctly was never questioned 
that didn’t know how to feed a horse ? 

A. 6. I guess I have; certain men in certain business don’t know 
anything about a horse. 

I, 7. Didn’t others of the Davenport children ride with you in the 
spring wagon besides George? 

A.7. Yes; William and Harry used to ride some. 

: I. 8. Did they go with you to Duck creek, to the garden 
2520 you hed there? 

, A. 8. Yes, sir. 

L. 9. Did any of the other children perform labor, such as making 
— or carrying wood or coal into the house while you were 
there. 

A. 9. William used to do a little; sometimes he would carry in 
an armfull of wood or a bucket of coal, but I never knew him to 
make any fires. 

I. 10. How long had you been at Mr. Davenport’s when George 
startled the company in the parlor by letting a live rat run in 
amongst them ? 

A.10. I don’t know how long. I think he wasn’t very long home 
when he done it. 

¥. 11. You speak about his catching 10 or 15 pound salmon. 

. . Didn’t he say he had the fish on his hook, but they got away 
2521 from him? 

: A.11. He might sometimes, but I have often heard him 
say he caught a 10 or 15 pound salmon at sometimes past. 

[. 12. Would he not frequently, when he had these ugly spells on 
hith that you speak of, leave the house and go off by himself? 
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A. 12. Sometimes he might. I guess he has sometimes gone off 
by himself that way. : 

I. 18. You say that George never showed any disposition or desire 
for the society of young ladies. Did he ever talk about them ? 

A. 13. No, sir; he had no wish at all for young ladies’ company. 
I never hear- him talk about them. 

I. 14. Did you ever hear him say anything about ladies that he 
had met in Baltimore? 

A. 14. No, sir. 
2522 I. 15. Did you ever hear him say anything about his wish 
to keep away from the presence or society of young ladies, as 
they knew he was rich and were after him on that account? 

A. 15. No, sir; I never did, to my knowledge. I don’t remember. 

I. 16. You say he knew nothing of driving horses. Hav-n’t you 
found plenty of very good men in the same fix ? 

A. 16. Yes, sir. 

I. 17. You say that he would buy any whip that you selected. 
These whips were for your own use, were they not, and did you not 
always select such as were suitable and proper? 

A. 17. Yes, sir. 

I. 18. He never bought any whips in this way except when whips 
were needed, did he? 


A. 18. No, sir. | 
(S’g’d) MICHEL COUGHLIN. 
2523 Subscribed and sworn to before me this 24th day of March, 
A. D. 1880. | 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 
2524 UnitTED STATES oF AMERICA, 


State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 23rd day of March, 1880, and on the 24th day 
of March, 1880, Michael Coughlin, who was then by me duly sworn 
and examined and his examination reduced to writing by me, and, 
after being by me read over to said witness, was signed by said wit- 

ness 1n the presence of the respective counsel for the com- 
2525 plainant and defendant; that said examination took place in 

the presence of and was conducted by Brannan and Jaynes, 
solicitors for complainant, and George E. Hubbell and Martin, 
Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 24th day of March, A. D. 
1880. 

[SEAL. | (S’g’d) C. H. CLEMMER, 
i Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2526 Deposition of John Holst. 


Circuit Court of the United States, ‘District of Iowa. 


# JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT éé al. 
Marcu 23, 1880—2 p. m. 


Examination proceeded. 

All parties present. 
: Joun Horst, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf of 
defendant: 


I. 1. What is your name, age, residence, and occupation ? 
’ A.1. John Holst; age, 64; residence, Davenport; have resided 


‘in Davenport 35 years; occupation, sort of a broker. 
I. 2. You may state if you are acquainted with the Davenport 


‘family, and particularly George A., and how long you have known 
‘them and him. 
2527 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) | 
A. 2. For the last 35 years. I got acquainted with George A. in 


1854, and have known him since. 
I. 3. What have been your opportunities of seeing George A. and 


_ observing his habits and conduct? 


(Same objections as to int. 2.) 
A. 8. I have seen him very often; at one time they lived on the 


’ corner of Third and Brady Sts. and I lived on Second and Rock 
: Island streets. 


I. 4. You may now state any peculiar and unusual conduct, in- 
cluding conversations and actions you may have observed in George 


A. during your acquaintance with him ? 
(Same objections as to int. 2, and because it is leading.) 


A. 4. One time when he was going to school, it was between 

2528 2 and 3 o'clock in the afternoon, I walked up the street. He 
came out of the school-house with a revolver in his hand and 

swore he would kill the priest and every one that was in it. The 
same time I said, “ George, you mustn’t do it.” “ Dam- you,” he 
said, “if you take part with the priest I will blow your brains out ;” 
and I was glad to get away; I left him there. Then again I came 
right along on Third St., one forenoon—it must have been a year 
afterwards—I met him there; they had a kind of stable there, and 
he caught a rat right in his hands—a live one; I said “ George, 
look out, that rat will bite you ;” and the rat did bite him; and he 
took that rat’s head in his mouth and pulled the rat’s head 

2529 off—bit it off. “ Now,” he says, “Iam going to catch more.” 
Another time I see him fishing—8 or 10 years ago; he was 
fishing and he got a bite, and he lost the fish; he jumped right 
after the fish, in the water; he wanted to catch it. The water must 
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have been 4 or 5 feet deep down there. George had a long fishing 
pole and was fishing near Iowa street; he didn’t catch the fish; he 
came out of the water, took off his pants, and sat therein his drawers 
until his pants got dry again. I used to loan his father some 
money. I got a few lines from George L. one afternoon to come in 
George L.’s office ; this was about 5 or 6 years ago. I went in there 
and George A. was sitting down there, and he said, “ What 
2530 the hell do you want here?” I said, “ Your father dropped 
me a few lines and he wants to borrow some money.” 
“ What the hell does he want to borrow money for?” There was a 
rap on the door and he told me to open the door, he was too sick. I 
did open it; it was a lady wanting to see George L. Davenport; he 
told the lady to clear out “ You God damn bitch, clear out.” The 
woman went away. He went then and took a kind of a battery ; 
after he had taken the battery he said, “ What the hell do you want 
to sit here for? Go away, Iam sick; goaway.” He laid himself 
down on the lounge and had a fit. I went down-stairs—run down- 
stairs—andcalled his father; I met on the sidewalk; his father 
2531 took some water and put it over his face and he come to in 
about 20 minutes. There was another time, he told me his 
father wanted to see me. I said, “ What does he want with me?” 
‘To borrow some money.” He said “I wanted to get some money 
of father and he wouldn’t let me have it. “God damn it,” says he, 
“Mr. Holst, they have robbed me of every dollar I have got; I 
couldn’t buy a pipe.” This last was about 1875, when Putnam 
was paying off George L. Davenport’s notes. I went to see George 
L. after this last time. He had sent for me and I made a loan. 
T. 5. State the manner of George’s talk and the subjects he would 
talk about. 


(Same objections as to int. 2.) 


2532 A. 5. He would talk about fighting; talk always in a kind 
of a foolish talk—no reason in it. Very often he would 
take hold of me. I got quite feared of him at last. He used to 
carry a revolver. Unless I would always agree with him he would 
curse me up and down. “ You God damn democrat,” he says, “ go 
to hell.” Always he would commence with one story and would 
hardly have that half finished and he would be into another story. 
yh: What business of any kind have you ever known George 
to do? 


(Same objections as to int. 2.) 


A. 6. None. 
I. 7. What business have you ever heard him talk about ? 


(Same objections as to int. 2.) 


A. 7. I never heard him talk about any business, except fishing. 
I. 8. What kind of stories would he tell ? 


2533 (Same objections as to int. 2.) 


A. 8. All about nonsense that didn’t amount to anything at all. 
Sometimes he would talk ahout fighting, too. One time his brother 


> 


— 


ATES ALORA = RR om os 


? MEMES APES OG NEES ATE PE SEES LR 


688 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


Joe was in a business of oranges and lemons and had his brother 


- Harry along with him; they commenced quarreling, them two, so 


George said, “ And I just come in and I asked what is the matter, 


' and Joe gave me a bad answer, and I went and knocked Joe right 


down and Harry run off.” ‘This is the story George told me. 
I. 9. State what name or term, if any, was used in reference to 
George indicating insanity or other derangement of the mind, and, 
if such a term was used, whether generally or not by the 


_ 2534 community in speaking of him. 


@enre @ ou 


(Same objections as to int. 2, and because it is leading.) 


A. 9. They called him “ Crazy George.” 
I. 10. Did you observe any improvement in his condition as he 


grew older? 
(Same objections as to int. 2.) 
A. 10. I think, very little. He used to take it more by spells. 
I. 11. How many fits have you seen him have? 
(Saine objections as to int. 2.) 


A. 11. About 3 or 4, to my knowledge; I might have seen him 


have more. 
I. 12. When the last one? 


(Same objections as to int. 2.) 


A. 12. About 5 or 6 years ago. | 
I. 18. Did you ever have any notes with George’s name on? 


(Same objections as to int. 2.) 


A. 13. I believe, once. 
I. 14. State the amount and when. 


~ 2535 (Same objections as to int. 2.) 


a 
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A. 14. It was six hundred dollars. It must have been about 8 


years ago. 
I. 15. Did you see George A. sign it? 


(Same objections as to int. 2.) 

A. 15. Yes, sir; that was only an endorsement, though. 

I. 16. Who asked him to sign it, and who pointed out the place 
to sign it,.if any one? 

(Same objections as to int. 2, and because it is leading.) 

A. 16. George L., his father—to endorse it. 

I. 17. State what George L. said to George A. at the time. 

(Same objections as to int. 2.) 

A. 17. He said, “ George, you put your name to the back of this.” 

I. 18. When was it? 

(Same objections as to int. 2.) 


A. 18. In George L.’s office. 
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I. 19. You may state what remarks, if any, were made by 
2536 either you or George L. as to the alacrity with which George 
signed his name on the back, and obeyed his father. 


(Same objections as to int. 2, and because it is leading.) 


A. 19. I made the remark—I said, “ Mr. Davenport, your name is 
good enough without George A.’s; that don’t amount to anything.” 
George A. turned right around and grabbed me and says, “God 
damn it, you say my name don’t amount.to anything?” I said, 
“Qh, yes, George, it does.” I was afraid he was going to strike me. 

I. 20. Why did you regard his name as amounting to nothing? 


(Same objections as to int. 2.) 


A. 20. Because I had an impression that he had a guardian. 
I. 21. From your acquaintance with George A. as given 
2537 in this your deposition, what was your opinion of George’s 
mental condition, basing that opinion on what you have 
stated here to-day in this deposition ? : 


(Same objections as to int. 2.) 
A. 21. T call him insane. 


Cross-examination: 


I. 1. You say you have known George A. since 1854. How old 
was he at that time? | 

A. 1. I should judge he must have been 16 or 17 years old then. 

I. 2. You say that you lived near them at one time. They lived 
on the corner of Third and Brady Sts.,and you on Rock Island and 
Second Sts. What is the distance between these two points? 

A. 2. About three blocks. 

I. 3. You say that you were in his father’s office upon one 

2538 occasion when his father had sent to you for the purpose of 

borrowing money of you, and that while there waiting for 

his father George told a lady who rapped for admittance to the 

office to clear out and called her a damned bitch. Do you know 
the name of this lady. Do you know who she was? 

A. 3. I do not. 

I. 4. You state that very shortly after this while you were yet in 
the office he was taken with one of his fits? 

A. 4. Yes, sir. 

I. 5. You state that George said to you at one time that his father 
wanted to see you, and that on asking you what his father wanted 

with you he said it was to obtain a loan of you, and at this 
2539 time he made the remark, “ Mr. Holst, they have robbed me 

of every dollar.” Can you name any circumstance that will 
enable you to fix the time of this conversation ? 

A. 5. It must have been some 5 or 6 years ago. It was before 
Putnam had taken control of the property. It must have been in 
1874, I believe; I am not certain. 

I. 6. You say he called you aGod-damned Democrat. Are youa 
Democrat and were you at that time? | 
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A. 6. Yes, sir. 
: J. 7. To what party did George incline; do you know? 
* A.7. Republican. He told me many times that he voted for 
jHarvey Leonard, who is a Democrat. 
I. 8. How Jong was George at Baltimore; can you tell? 
A. 8. Really, I couldn’t tell. He must have been there 2 
2540 years, to my knowledge, and he may have been there longer. 
I. 9. What year did he go to Baltimore ; do you know? ? 
A. 9. That I couldn’t tell. 
I. 10. Can you tell what year he returned from Baltimore ? 
* A.10. No; I can’t. 
- J, 11. You are much older than he is, are you not ? 
A. 11. Yes, sir. 
+ J, 12. Did you have an office or any place of business during the 
‘time you have known George; if so, where was it? 
- A. 12. 1 have no office. I am generally amongst the attorneys 
‘down there. 
’ J. 13. You are not an attorney yourself? 


° A. 13. No, sir. 
I. 14. What law offices or with what attorneys were you most 


. frequently with ? 


A. 14. Not any particular one. 
I. 15. How often would you meet and converse with George in the 
| course of a year? 
2541 A. 15. I suppose two or three hundred times. 
' I. 16. Then, according to that, you would meet and talk 


with him nearly every day ? 
- A. 16. Yes, sir. 
I. 17. Where would you meet him? 
A.17. Second and Main St., and sometimes on Brady street and 
, sometimes in his office. 1 used to go up there frequently into his 


' office. 
I. 18. When was the last time you saw him and talked with him? 


How long since? 
A. 18. It was just a couple of days before he went out to Tama. 


* I can’t mention the time exactly. 
* [. 19. Generally, then, you would meet him on the street when 


- he was here? 
A, 19. Street or office. I would meet him most frequently on the 


street. 
- 2542 I. 20. When you met him you stopped to greet him or 
talk with him? 

A. 20. Yes, sir. 
* 2543 I. 21. Would you commence a conversation with him or 
would he commence it with you, or was it sometimes one 


. and sometimes the other? 


A. 21. Sometimes if I would pass him and wouldn’t talk to him 
- he would stop meand take hold of me. Once in awhile I would 
talk to him, but I would be very glad to get clear of him. 

I. 22. How long would these conversations usually last ? 

A. 22. From a quarter to a half an hour. 
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J. 23. Then when you happened to be where he was you seldom 
got rid of him in less than a quarter of an hour? 

A. 23. Yes, sir. 

I. 24. When he undertook to tell you anything you under- 
2544 stood what he said and meant, did you not? 
A, 24. Not all the time. | 

I. 25. You are, I beleive, a German by birth, Mr. Holst. How 
old were you when you came to the United States? 

A. 25. I was about 20 years of age. 

I. 26. When you failed to understand what George meant or said 
was it not ene! about the time he would be having these fits or 
when he would be sick or complaining ? 

A. 26. There was always sometimes when you couldn't get head 
or tail out of his general talk. No; in general. 

I. 27. You say that you always regarded him as insane; what do 
you mean by insane? 

A. 27. A man who never had his right mind. 

I. 28. What do you call a right mind ? 
2545 A. 28. A man who has got good sense. 
I. 29. What do you call good sense? 

A. 29. When I talk with a man I can soon find out if he has 
good sense; aman who has gota good mind and good understanding 
and good judgment. 

(S’g’d) JOHN HOLST. 


Subscribed and sworn to before me this 23rd day of March, 
A. D. 1880. | 
[ SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., March 24, 1880. 


2546 UnitTep STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
io come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 25rd day of March, 1880, John 
Holst, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 

the respective counsel for the complainant and defendant; 
2547 that said examination took place in the presence of and was 

conducted by Brannan and Jaynes, solicitors for complain- 
ant, and George E. Hubbell and Martin, Murphy and Lynch, solic- 
itors for the defendant. 

Witness my hand and seal notarial this 23rd day of March, 1880. 

[SEAL. ] (S’2’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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2548 Deposition of John Ruch. 
Circuit Court of the United States, District of Iowa. 
J@NATHAN EDWARDS, Trustee, vs. GEORGE L. DAVENPORT ef al. 


JOHN Rucu, being first duly sworn, doth, in answer to the several 
interrogatories to him propounded, testify as follows on behalf of 
defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. John Ruch; age, 53; residence, Davenport; have resided in 
Davenport since 1856 ; occupation, brick-maker and pork packer. 
I, 2. State where your pork-packing house is located and where 
your brick yard is located. 
A. 2. My pork house is located on West Second St., opposite Fill- 
more street; brick yard is on Second street, I think, on the 
2549 bluff It is just west of George L. Davenport’s residence— 
two blocks. 
I, 3. State how long you have known George A. Davenport; if 
you have talked with him—hew often ; what opportunities you have 
iad of seeing and knowing him during your residence here. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 

A. 3. From 18 to 20 years; I have talked very frequently with 
him, but I couldn’t state how often; I have seen him on the streets 


around town. 
I. 4. Did you ever know him engaged in any kind of business ? 


(Same objections as to int. 3.) 


A. 4. No, sir. 
I. 5. Did you ever hear him talk about any kind of business as 
men ordinarilly do or otherwise? 


2550 (Same objections as to int. 3, and because it is leading.) 


A. 5. No, sir; not in regard to business. 
I. 6. What was the character of his talk? 


(Same objections as to int. 3.) 


A. 6. It was light, foolish talk; he would talk about catching 
rats; I heard him talk about catching rats and taking them to the 
butcher shops; he talked about catching rats to sell to Kelley, the 
butcher, to make sausage with them ; “he used to talk about fishing 
once in awhile. 

I, 7. State whether or not his talk was connected or rambling, 
and whether or not when he commenced to talk on one subject he 
—— — it or talk about something elise. State the manner of 
vis talk. 


(Same objections as to int. 3, and because it is leading.) 


2551 A. 7. It was rambling; he would generally never finish 
the subject he was at; he would get off on to something 


mae 
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else; his manner would be like that of a man that was foolish— 
talking about foolish things. . 

I. 8. State how George was generally regarded as to his mental 
condition. | 


(Same objections as to int. 3.) 


A. 8. He was regarded as a person that wasn’t altogether right in 


his mind. 
I. 9. What were his habits, as you observed them? How did he 


put in his time? 
(Same objections as to int. 3.) 


A. 9. I would generally see him walking around in some stores— 
business houses—where he was acquainted. 
I. 10. Did he ever have any associates, to your knowledge ? 


2552 (Same objections as to int. 3.) 


A. 10. Not that I know of. 
JT. 11, Did you ever try to talk with him about business ? 


(Same objections as to int. 3.) 


A. 11. No, sir. 
]. 12. Why not? 


(Same objections as to int. 3.) 


A. 12. I never had any occasion to; he would frequently talk with 
me, but never on business or any thing of that kind; I would always 


try to get away from him. : 
I. 13. Why did you try to get away from him or avoid him ? 


(Same objections as to int. 3.) 


A. 13. His talk was always foolish and annoying ; a person didn’t 
want to be annoyed around with him. 
I. 14. State whether or not he was, in_ your opinion, at any time 
during your acquaintance with him, either competent to un- 
2553 derstand or transact any kind of business, judging from your 
observations and experience of him personally, as stated by 
you in this deposition. 


(Same objections as to int. 3.) 

A. 14, I never thought he was. 

I. 15. State whether or not, basing your opinion upon the facts 
and circumstances as narrated by you in this your deposition, he 
Was or not, in your opinion, at any time during your acquaintance 
with him, of sound or sane mind ? 


(Same objections as to int. 3.) 


A. 15. I never thought he was of perfectly sound or sane mind. 
J. 16. How well known was George in this community ? 


(Same objections as to int. 3.) 
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A. 16. He was very well known; most everybody knew 
2054 him that lived here any length of time. 
: I. 17. In point of mental soundness what was the universal 
‘ Opinion, so far-as you heard it expressed ? 


(Same objections as to int. 3.) 


. A.17. It was generally expressed that he was crazy; that he 
wasn’t of sound mind or altogether right. 
I. 18. If you understood any one to be his guardian and have 
charge of his business, state who. 


+ (Same objections as to int. 3.) 


A. 18. I don’t think I ever heard of anybody being his guardian. 
- I don’t recollect if I have. 
‘ I. 19. Who managed his property, as you understood ? 


(Same objections as to int. 3.) 


‘ A. 19. I don’t know as anybody ever told me who managed it; I 
: supposed it was his father; I don’t know as I was ever told it. 


. 2555 Cross-examination : 


- J. 1. You state that you never talked with him on business and 

‘never had occasion to talk with him on business. Then you really 

‘never tested or attempted any test of what knowledge he had about 

» business. 

- A. 1. No, sir. 

. 1.2. You say that you heard him talk about catching rats and 
taking them to the butchers to be converted into sausages. How 
long ago was this ? 

, A. 2. It was 15, 16, or 17 years ago; quitea number of years ago; 
T can’t state the number exactly. 

‘ J. 3. When he undertook to tell you anything or to tell it in your 
‘presence you generally understood what he said and what he meant, 
:did you not ? 
| A. 3. Yes; I could tell what he was talking about from his 
2556 language. You could understand the subject he was talking 
’ about. If he was talking about rats I knew he meant rats ; 
if it was about fishing I knew it was fishing. 
¢ J. 4. Hav-n’t you heard more talk about George’s mental condition 
within the last 2 or 3 years, and particularly within the last six 
months, than previously ? 

A. 4. No, sir; I think not. Not in the company that I have been 
with. 

* I. 5. Your meetings and conversations with George would gener- 
ally be on the streets or in some store in which you would happen 
to find him, would it not ? 

A. 5. Yes, sir. 

I. 6. And these meetings and conversations, so far as you 

2557 were concerned, would be of but short duration ? 

A. 6. Yes, sir. 
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I. 7. You took no interest in his conversations, and hence left him 


as soon as yuu could ? 


A. 7. Yes, sir. 
(S’g’d) JOHN RUCH. 


Subscribed and sworn to before me this 24th day of March, A’ 
D. 1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co.; Iowa. 


Adjourned till 2 p. m. 


255 Unitep STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 24th day of March, 1880, John 
Ruch, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness wassigned by said witness in the presence of the 

respective counsel for the complainant and defendant; that 
2559 said examination took place in the presence of and was con- 
ducted by Brannan and Jaynes, solicitors for complainant, and 


George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. | 
Witness my hand and seal notarial this 24th day of March, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


2560 Deposition of John F. Newbern. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


Marcu 24, 1880—2 p. m. 


Examination proceeded. 
All parties present. 


JOHN F. NEWBERN, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A.1. John F. Newbern; age, 45; residence, Davenport; have re- 
sided in Davenport since 1856; occupation, watch-maker; I keep a 
jewelery store; have been engaged in that business ever since I have 

been here, excepting one year, when I was away; I worked 
2561 for Mr. Lindsay 2 years; the balance of the time I have been 
in business by myself. 

I. 2. Are you acquainted with George A. Davenport ; if so, how 
long have you known him and how intimately ? 
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A.2. Iam. The first I knew of him was about 1858 or 1859, but 
I did not then personally know him. I have known him since 


about 1863, ever since he has been at the store. I have met him on 
the street; I have met him where I take my dinner; I have talked 


ro 


with him; I met him nearly every day, off and on. Sometimes it 
might run for a week that I wouldn’t meet him. I used to take my 
dinner at Eldridge’s, and would see him there often. George also 

took his dinner at Eldridge’s. I have taken my dinners 


. 2562 at Eldridge’s for the last 4 or 5 years, off and on, most of the 


cs e @ 


ad 


time. George took his dinners there during the same time, 


more or less. 
I. 3. State whether or not you ever heard him talk about any 


- kind of business. 


. =~ 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 3. I never heard him talk about any kind of business. 
I. 4. State whether or not you ever knew him engaged in any 


' kind of business. 


a 


ee 


(Same objections as to int. 3.) 


A. 4. I did not. 
I. 5. State, if you know, how George occupied his time. What 


did he do, as you observed it? 
(Same objections as to int. 3.) 
A. 5. Mostly loafing on the streets, around the stores, and 


_ 2563 so forth. Ihave seen him fishing down at the levee twice, 


- . & 


and my impression is that I have met him several times fish- 


ing at the rocks. 
I. 6. State what, if any, associates he ever had. 


(Same objections as to int. 3.) 
A. 6. As far as I know, none. He always seemed to me like an 


: isolated character. 


ef @ ‘ 


-_ 


- *. 


I. 7. What was the character of his conversation as you have heard 
him talk; what did he talk about? 


(Same objections as to int. 3.) 


A. 7. It was loose and rambling, as near as I can get to it. Gen- 
erally about fishing or carrying rats in his pockets or fighting. He 
used to tell me his facilities for catching rats; how easily he could 

catch rats. His fish stories were miraculous yarns about what 
2564 large fish he caught and what large quantities of them. He 
used to tell meof them until I got sick and disgusted with 
him. He didn’t talk about fighting very often to me. I heard him 


‘ talk about fighting 2 or 3 times. 


¢ 


1. 8. State, if you know, the character of his temper and disposi- 
tion, whether equable or irritable, and give any examples illustrat- 
ing your knowledge of it. 


(Same objections as to int. 3.) 
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A. 8. Very irritable. Once, in Eldridge’s, very unintentionally I 
crossed his path—offended him. He was sitting at one table and I 
at another, and he made demonsirations. Heclenched his fists and 
raised half way in his chair. I at once conciliated him, because I 

was afraid of him. I never had any personal quarrel with 
2565 him. I always avoided him. | 
I. 9. Why did you always avoid him ? 


(Same objections as to int. 3.) 


A. 9. Because I did not consider him of sound mind. 
I. 10. State whether or not he wasa conspicuous character in Dav- 
enport. If fo, why was he so? 


(Same objections as to int. 3.) 


A. 10. He was; for two reasons: First, on account of his pecu- 
liar disposition and his name and connections—the place being 
named after his family, and he being the owner of block No. 59. 

I. 11. You say he was for one reason, on account of his peculiar 
disposition. State fully what you mean by the expression. 


(Same objections as to int. 3.) 


A. 11. I should call it general cussedness ; I don’t know any 
2566 better way to express it. I should say his general unsettled- 
ness of disposition, purpose; his listlessness, wandering, and 

so forth, made him conspicuous. 

I. 12. State whether or not, in your opinion, based upon his char- 
acter and characteristics as you have known them and have related 
in this deposition, said George A. Davenport was or not competent 
to either understand or transact any kind of business requiring or- 
dinary intelligence. 


(Same objections as to int. 3.) 


A. 12. [ should say decidedly not. 

I. 13. State whether or not, basing your opinion alone upon the 
facts and circumstances as related by you in this your deposition, 
the said George A. Davenport was or not, in your opinion, at any 
time during your acquaintance with him of sound or sane mind. 


2567 (Same objections as to int. 3.) 
A. 18. I have never considered him sound or sane. 


Cross-examination: 


I. 1. How often do you say you would meet George after you got 
acquainted with him in the course of a month or a year? | 

A. 1. Sometimes every day for a period, and sometimes I wouldn’t 
meet him for a week. 

I. 2. How often was he in your place of business? 

A. 2. He has been there very often; I can’t tell you how often. 

I. 3. When he came in would there be any encouragement for him 
to vemain ? 

A. 3. No, sir. 
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I. 4. Then, usually, he didn’t stay long after he came in? 

A. 4. Not very long. 

I. 5. You say you have taken your dinners at Eldridge’s 
2568 off and on for the last 4or5 years. Was George always there 
when you were at dinner? 

A. 5. Not always, but very often. 

I. 6. You say he occupied his time mostly by loafing on the streets. 
Be kind enough to explain what you mean by the term loafing. 

A. 6. One with no apparent business or legitimate occupation. 

I. 7. Then, under your definition, a man of ample means who has 
retired from business would be a loafer. Is that so? 

A. 7. Not from that term; no, sir. 

I. 8. You say he had no associates and always seemed to you like 
an isolated character. Whatdo you mean by isolated in that connec- 
tion? Define it. 

A. 8. One of those temperaments who seemed to avoid 
2569 society, in my Judgment. 

I. 9. Did George avoid society ; did he shun persons when 
he would meet them in the streets or stores? 

A. 9. At certain periods,when he was in one of his irritable moods, 
he seemed to be closed up to himself. There were occasions when 
he was like any one else—pleasant, agreeable, especially if you gave 
him an opportunity to talk. 

I. 10. Then, do I understand you to say that generally he was in- 
disposed to talk, and when he did talk it was rather exceptional ? 

A. 10. Yes; I should say so. 

I. 11. I believe. you stated that you never heard him talk on 
business. You never, then, had any business transactions of any sort 
with him? 

A. 11. Once he came into the store to buy an article of 
2570 jewelry. I turned the subject off; I didn’t want to talk to 
age he didn’t buy it. I never had any other transaction 

of business with him. 

I. 12. Then, if you never talked with him about business, and 
never, 'n fact, had any business transactions with him, you never, as 
a fact, undertook to test his knowledge of business ? 

A, 12. I never did. 

I. 13. You say that you never considered him sound or sane. 
What do you mean by these two words sound and sane, and give 
me the distinction between them? 

A. 13. In the term as I used the monosyl-able sound he seemed to 


_ wander in his conclusions. As regards the word sane I should say 
' that a man not in the full possession and perfect controll of his fac- 


ulties was not sane. 


' 2571 Redirect examination : 


I. 1. You were asked the question on cross-examination whether 


you had ever applied any business test for the purpose of deter- 
mining the condition of George’s mind or his capacity to either 
transact or understand business; you may now state if, during all 


; 


" 


your experience and intercourse with mankind, you ever found or 
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knew a sane man to act and talk as he did or if you ever found a 
man capable of doing business who uniformly talked and acted as 
foolishly as you say George did; if such a case ever came under 
your observation state the circumstances and who it was. 


(Same objections as to int. 3.) 


A. 1. I know of none. : 
2972 I. 2. Approximate the number of times that you have talked 


to or heard George A. talk to others. 


(Same objections as to int. 3.) 


A. 2. I will put it down in the dozens; there is no doubt that it 
has been hundreds in the course of the 20 years. 

I. 3. During all these conversations what, if anything, was said 
ever looking like business? 3 


(Same objections as to int. 3.) 


A. 3. If my memory serves me right, only once. I think there 
was another time, but I am not positive about that.: 
I. 4. What was said at that one time? 


(Same objections as to int. 3.) 


A. 4. He asked me if I had a certain article of jewelry, I think it 

was a locket for his vest chain, but I am not positive about 

2573 that. I think I told him I would send for one if it was nec- 

essary ; this isthe matter that I refer-ed to in my direct ex- 
amination for the purpose of getting rid of him. 


(S’g’d) JOHN F. NEWBERN. 


Subscribed and sworn to before me this 24th day of March, A. D 
1880. | 
[SEAL] (S'p’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Lowa. 


2574 Unrrep Sratres oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry, [ caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 24th day of March, 1880, John F. Newbern, 
who was then by me duly sworn and examined and ‘his examina- 
tion reduced to writing by me, and after being by me read over to 
said witness was signed by said witness in the presence of the 

respective counsel for the complainant and defendant; that 
2575 said examination took place in the presence of and was con- 

ducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 
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Witness my hand and seal notarial this 24th day of March, 1880. 
[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


| 9576 Deposition of Charles French. 


Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT éé al. 


CHARLES FRENCH, being first duly sworn, doth, in answer to tine 


several interrogatories to him propounded, testify as follows on be- 


- half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A.1. Charles French; age, 65; residence, Davenport; have re- 


' sided in Davenport about 23 or 24 years; occupation, city express 


“-~ 


man; I run 2 or 3 teams; sometimes more, sometimes less, as occa- 


- slon requires. 


I, 2. How long have you known George A. Davenport and how 
intimately; what — have you had of seeing him 


2577 and hearing him talk? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 


‘rial.) 


A. 2. I have known him ever since I have been here. At first I 
‘heard who he was, and in later years I got more acquainted with 
thim. I was on the streets a good deal with my teams, and I have 
seen George A. on the streets a good deal. [I have not had a great 
deal of talk with him, because I was afraid of him. 

I. 3. State what you have observed as to his habits—what he did, 
‘how he acted, and how he talked. 


(Same objections as to int. 2.) 


' A. 3. One habit I observed in him was idleness—not much to do. 
, One more item: I always understood he had plenty of means 
2578 to sustain him and carry him through, and he had no occa- 
sion to work. I oftentimes heard him talking of going fish- 
ing. I have heard him talk what I thought was foolishness. I never 
talked a great deal with him, because I considered his talk foolish. 
] never aspired to have any conversation with him on that account. 
He would generally talk so foolish that I never made an effort to 
hear what he had to say when he talked to others. 
, I. 4. When, if ever, did you hear him talk in a sensible manner? 


, (Same objections as to int. 2.) 


A. 4. That isa pretty hard question to answer. I never looked 
upon his conversation as being sensible. I never supposed he was 
° that kind of a person that could talk sensible. 
2579 I. 5. Now, you may state if you ever tried to talk to him 
‘ upon a subject of business; if so, state what it was and when 
it was. 
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(Same objections as to int. 2.) 


A. 5. I went to George L. Davenport, asking him if he was will- 
ing that I should erect one of my pipes tank- on Third St., north side 
of block 59, to be used to water the streets with. I went and met 
George L. upstairs pretty near his office, and George A. was with 
him. I asked for a permit to erect my water pipe to fill my tanks 
to water the streets, and before George L. could give me an answer 
George A. replies, “Oh, yes.” I didn’t go to George A., because I 
didn’t consider him the right one to go to, not understanding the 

business. After I got the pipe erected at the place where per- 
2580 mission was given me George A. came around and tried to 

have me give it up—to move itaway. I replied to him, stating 
that he had given his consent to me. He denied it, or, in other 
words, made the reply that he didn’t understand what I said. It 
continued on for a long time; he tried to get me away from there. 
He tried several times with his influence to drive me away—that is, 
asked me to move it. The city council gave me permission to erect 
it there on the curbstone, after I got permission from the Davenports 
and after George L. assented to it. 

I. 6. You may state whether you ever knew George A. to be en- 
gaged in any kind of business. 

(Same objections as to int. 2.) 

A. 6. No. 


2581 I. 7. What was the character of his temper and disposition ? 
How did you regard him in that respect? 


(Same objections as to int. 3.) 


A. 7. I always supposed he was a person that didn’t have the con- 


troll of his disposition and temper. 
I. 8. State any circumstances illustrating his temper and disposi- 
tion, as it came under your observation. 


(Same objections as to int. 3.) 
A. 8. I don’t happen to think now of anything that came under 


my observation personally. 
I. 9. You have stated that you avoided him—was afraid to offend 


him; why? 

(Same objections as to int. 3.) . 

A. 9. Hearing of him, I thought I might be in danger if I crossed 
him in his ways. | 

I. 10. State if you know how George was regarded as to his mental 
condition as well as his temper and disposition. 


2582 (Same objections as to int. 2.) 7 


A. 10. I cannot say how others regarded him ; the general talk of 
him was that he wasn’t of much account. 

I. 11. When you asked George L. Davenport for permission to 
place the water pipe you say George A. happened to be present and 
consented before George L. said anything ; did George L. afterwards 
or at the same time give his consent to it? | 
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(Same objections as to int. 2.) 

A. 11. Yes, sir. 

I. 12. You may state how fully you explained to George L. in the 
‘ presence of George A. what you wanted to do. 


(Same objections as to int. 2.) 


* A.12. Not much explanation; merely asked for a permit; I stated 
‘where I wanted to place it. 
I. 18. How soon after this did you place the pipe? 


_ (Same objections as to int. 2.) 
‘2583 A. 13. Not many weeks. 


I. 14. How soon after it was placed did George A. come to 
‘you and want it removed ? 
~ (Same objections as to int. 2.) 
+ A.14. Not very long after I had commenced using it. 
: I. 15. Did he or not talk and act when he first came to you as if 
we thought you had placed it there without his knowledge or con- 
Sent ? 
. (Same objections as to int. 2, and because it is leading.) 


1 A. 15. I think he acted like it; that is the time that I replied to 
him that I had his consent. I told him, “ You gave me your con- 
sent,” but he didn’t seem to remember about it. 

* I. 16. What kind of a humor did he get into at this time ? 


- (Same objections as to int. 2.) 


A. 16. He wasn’t very much pleased that I didn’t move it 
2084 away; he spoke to me several times about it; he made no 
: personal threats to me except that I had got to move it away. 
. I. 17. How many times did he call on you to demand its re- 
moval ? 


: (Same objections as to int. 2.) 


- A. 17. I couldn’t say how many, but several times; probably 2 
or 3 times at least he called on me, I think. 

‘JT. 18. Did you or not tell him each time that you had placed it 
there with his consent, and what did he say ? 


‘(Same objections as to int. 2.) 


A. 18. I think it was this—I couldn’t get him to state in his mem- 
ory that he had given his consent; he didn’t seem to remember that 
he had given his consent; if he had given his consent he didn’t 

seem to remember what the question was. 
2585 I. 19. When did you place that water pipe ? 


(Same objections as to int. 2.) 


A. 19. I should judge about 8 years ago. 
€. 20. How long did George persist in wanting it removed ? 


(Same objections as to int. 2.) 
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A. 20. Not very long. 
I. 21. Do you know what got the notion out of his head not to 


bother you about moving it? 
(Same objections as to int. 2.) 
A. 21. I don’t know. 


Cross-examination : 


I. 1. When George spoke to you about moving the pipe and you 
reminded him that you had got his consent to place the pipe there 
did he not say that he hadn’t understood your request in that 

way? | 
2586 A.1. If he had given me permit he didn’t understand 
what it was when I asked permission. 

I. 2. Your pipe is still there and has never been removed ? 

A. 2. Yes, sir; it is still there. 

(S’g’d) CHARLES FRENCH. 


Subscribed and sworn to before me this 24th day of March, A. D. 
1880. ; 
[SEAL. } (S’2’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Jowa. 


Adjourned till 9 a. m., March 25, 1880. 


2587 UnNiTeEpD STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 24th day of March, 1880, Charles French, who 
was then by me duly sworn and examined and his examination 
reduced to writing by me, and being by me read over to said wit- 
ness in the presence of the respective counsel for the complainant 

and defendant; that said examination took place in the 
2588 presence of and was conducted by Brannan and Jaynes, 
solicitors for complainant, and George E. Hubbell and Martin, 
Murphy and Lynch, solicitors for the defendant. 
Witness my hand and seal notarial this 24th day of March, 1880. 
[SEAL. ] (S’g'd) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


oA ae mye pe a ett re 


cf] 

704 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 
3 

vo 


589 Deposition of John Lillis. 
Circuit Court of the United States, District of Towa. 


«© JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 
4 


Marcu 25, 1880—9 a. m. 


Examination proceeded. 
All parties present. 


Joun LInis, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 

I. 1. What is your name, age, residence, and occupation ? 
A.1. John Lillis; age, 46; residence, Davenport; have resided 
in Davenport since November, 1851; occupation, merchant. 

‘I. 2. How long have you been in the merchantile business; what 
official positions have you held and during what years? 

: A. 2. Have been in the merchantile business—grocery busi- 
2590 ness—for myself off and on for the last fifteen years. I 

hav-n’t been steady in the business. I held the office of city 
clérk in 1867 and 1868; previous to that I spent one year as clerk 
under Judge Eagal during his term of office, coppying tax books. 

I. 3. How long have you known George A. Davenport, how inti- 
mately, during childhood and manhood? State what opportunities 
you have had of knowing him thoroughly. 

open to by plaintiff as incompetent, irrelevant, and immate- 
rial. 
A. 3. I have known him since 1852. I went to school with him 
here in this city, at Saint Anthony’s school-house; Rev. Father 
Palamorgues was our teacher in 1852. I didn’t go to school 
2591 very long; it was in the the winter and spring of 1852. I 
commenced going after New Year’s of 1852. At that time I 
associated with him as a school-boy. I was going on 17 years of age 
at the time. Since that time I have seen him probably half a dozen 
times a month except during 2 years that he was out of the city and 
at school ; a great deal of the time I saw him daily. I went to clerk- 
ing on Front street in 1852 for John W. Wiley, 4 doors east of Main 
St.. George L. Davenport kept a store at that time 4 doors west, on 
the’corner of Main. I used to see George A., like the children of 
« parents who were carrying on business, around the store 
2592 where I was working frequently after school hours. I used 
¢ to be with him on Sundays at ehurch, as we both went to St. 
Anthony’s at that time. After he came back from Baltimore I met 
him often and talked with him. From 1852 to 1857 I saw him most 
every day. The store was moved in 1853 just opposite George L. 
Davenport’s office. The old Le Claire House was corner of Main and 
Second, and Le Claire’s office was east, on Second St., about the mid- 
dle of the block. George L. Davenport had an office near there. 
George A. was there a good deal, and I used to see him there very 
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often. After his return from Baltimore I would see him probably 

oftener than every week, except when I would be out of the city 
temporarilly. I was very familiar with him. : 

2593 I. 4. You may now state any particular characteristics of 
George as observed by you while he and you were pupils at 

the same school. 


(Same objections as to int. 3.) 


A. 4. The first recollection of anything remarkable about him was 
when he would come to school in the morning; the school children 
would run out to meet him—that is, before school hours, before 
school took in. My attention was attracted first to see what was the 
matter, I being much older than the run of scholars going to school 
at that time. I was anxious to see what was peculiar about him. 
That was on the first few days that I went there. He would take 

hold of the breast of his coat, throw it back, and show them 
2594 what he had in his pocket, and upon examining it I found 

he had live mice in his pocket. I remember there was more 
than one in his pocket. That is the first recollection I have of the 
boy. I don’t remember how often after, but I have seei: him have 
mice, and rats half mained so they couldn’t run away, in his pockets. 
Sometimes he would have them in his outside coat pocket. He 
would. have the rats so mained that when he put them down they 
couldn’t run away; at least, they didn’t seem to, acecrding to my 
recollection. When he used to annoy the children or frighten them, 
if they threw anything at him, the teacher would remonsirate 

against us. The teacher used to check us from resenting 
2595 anything he did. He used to humor George. His disposi- 

tion was cross and boisterous when annoyed by the other 
children or crossed by them. I don’t remember what his standing 
as a student was when I went there. He was in a different class 
from mine. 

I. 5. State who was the teacher, whether now living or not, and 
wherein his management of George differed from his management 
of other pupils. 


(Same objections as to int. 3, and because it is leading.) 


A. 5. The teacher was Father Palamorgues. I understand he has 
been dead several years. I have every reason to believe he is. My 
first impression was that his lieniency towards him was on account 

of his being the child of wealthy parents—that is, the first 
2596 days I went there. I found that he by his disposition had to 

be humored, as, if the boys would be allowed to tantalize 
him, he would do violence towards them ; pick up a club and throw 
itat them. That is the reason that the teacher paid so much atten- 
tion to him. I presume that is the reason why the teacher warned 
the pupils not to annoy him, but to let him alone. 

I. 6. What acts of violence, if any, did you witness during his 
school days, either towards pupils or teachers? Give examples. 


(Same objections as to int. 3.) 
89—145 
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. A. 6. I don’t remember of any of my own knowledge or observa- 


ion. 
' J. 7. Did you hear of any during the time that you were attend- 
ing school ? 


: (Same objections as to int. 3.) 


; A. 7. Not any while I was going to school. 
2597 J. 8. After leaving school what peculiar characteristics, if 
: any, did you observe in George in his manner, conduct, 


habits, and talk ? 
» (Same objections as to int. 3.) 


. A.8. The most notic-able feature was his carrying and playing with 
liverats. Atthat time—it was from 1852 to 1857—he lived on corner 
ef Third and Brady, and I boarded east of it on Third, and I had 
to pass there daily. He would hail me frequently passing by ; show 
me what large ones he he had caught in the barn on the alley in the 
rear of the house. I remember once he took me to the barn and 
' showed me where he had them tied to astring. I think he had 
only one rat at that time; I don’t remember. He would handle the 

rat and go nearer than I would dare go. He seemed to have 
2598 controll over it. I don’t think I noticed his penchant for rats 

after 1857 ; I don’t remember of any as he grew up after 1857. 
He being intimate with me, he would call me when passing on the 
street ; commence talk- about his fishing—the big fish he caught; and 
if it was rainy or stormy weather I would frequently see him out 
with a kind of a light-colored rubber suit on, with a pole and a 
minnow net. He would commence talking on some subject and 
drop it and branch off onto some other subject not of any interest. 
I would try and shun him, as in his conversation there was nothing 
instructive or anything worth paying attention to. He would laugh 
over it and talk over it as though it was of great importance. 

2599 His laugh was about something that was of no importance. 
It seemed more of a mechanical laugh than a natural laugh. 
in later years, when I used to meet him down on Main street, he 
used to make frequent threats when he told me some person had 
done something or said something to him. That is one reason I 
avoided him. I understood he used to carry fire-arms, and for fear 
tat he might get one of those ugly spells I got rid of him as soon 
as I could. If I met him I would speak a few words and then hurry 
away. He was always friendly towards me. He would say, “I will 
thrash such a one if I come across him.” I forget now the names 
| of the persons he used to make threats against, but I remem- 
2600 ber he used to threaten some of the police. 

| I. 9. What do you know about his having fits or spells? 


| (Same objections as to int. 3.) 


A. 9. I don’t remember of seeing him in any of those. 
I. 10. What did you know about George’s physical condition— 
how he appeared at times? 


* (Same objections as to int. 3.) 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 707 


A. 10. I think I have seen him twice when it was reported that 
he had had a fit. He looked worried and fatigued, different from 
his ordinary appearance. 3 

I. a Did you ever know him to be engaged in any kind of busi- 
ness ? 


(Same objections as to int. 3.) 


A. 11. No, sir. | 
I. 12. Did you ever hear him talk or try to talk about any kind 
of business ? 


(Same objections as to int. 3.) 


A. 12. No, sir. 
I. 18. Did you ever try to talk to him about business? 


2601 (Same objections as to int. 3.) 


A. 13. No, sir. 
I. 14. Why not? 


(Same objections as to int. 3.) 


A. 14. Because I didn’t consider he had any knowledge of busi- — 
ness. 

I. 15. It is considered that George attained his majority in 1861. 
You will please state how frequently you have heard him talk since 
that time, as nearly as you can approximate, and what, if anything, 
you have ever heard him say evincing the ordinary intelligence of a 
man of that age, or anything beyond the trifling stories of rats, fish- 
ing, and threatening people. 


(Same objections as to int. 3.) 


A. 15. I have heard him talk about politics—who he was going 

to vote for against our ticket (the Democratic ticket.) As he 

2602 was a Republican, he would hail me and say he was going to 

vote against our man. I would tell him that was all right 

and pass on. He would frequently speak during the war when regi- 

ments were going out. He would commence talking upon that sub- 

ject. He would talk about being to the camps, and he would tell 

me some little incidents that he had seen in the camps. At that 

time I was clerking on Second St., and he would talk about the sol- 

diers and about the Indians when they were in Camp McClelland ; 

then again about the fire companies, and then he would turn right 

off and tell about the big string of fish he had caught. I 

2603 wouldn’t consider there was much force or effect in his con- 

versation at the time. I didn’t consider it the conversation 

of an ordinary man of intelligence that you would meet on the 
street. 


Adjourned till 2 p. m. 


Serpe tthatien: 
tenn denen 


708 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


: 2 P. M. 
Examination proceeded. 
All parties present. 
I. 16. How lately have you conversed with him or heard him 
talk ? 


(Same objections as to int. 3.) 


A. 16. 8 or 9 months ago, I should judge; it might have been a 


little later. 
I. 17. What did he talk about and what was the manner of his 


conversation at that time compared to other times? 
(Same objections as to int. 3.) 


A. 17. It was an ordinary conversation, not on any particu- 
2604 lar subject. It had no force to it to attract my attention. It 
was on Second St. It was of a light and trifling character ; 

not of any importance to impress it on my mind. 
_ 1.18. Basing your opinion on what you have seen and heard of 
George and which you have related in this deposition, what is your 


‘ opinion of his capacity to either understand or transact business ? 


(Same objections as to int. 3.) 


A. 18. I should consider him not competent for either ; not for me 
he wouldn't. 

I. 19. How did you regard him so far as his mind was concerned, 
basing that opinion on what you have stated in this deposition, 
sound or unsound ? 


(Same objections as to int. 3.) = 
A. 19. I regarded him as a man of not very sound mind. 


9605 Cross-examination: 


I. 1. Do you remember, Mr. Lillis, when he came back from Bal- 
timore ; in what year? 
A. 1. 1861 or 1862; I wouldn’t be positive; either one of the two 
ears. 
, I. 2. You mention that when he went to school he had rats so 
mained that they couldn’t get away when he would let them out at 
the boys. Do you know in fact that they were mained ? 
A. 2. I supposed they were by their not being able to get away ; 
I didn’t handle them. 
I. 3. Do you know they were not able to get away, or do you only 
know that they didn’t try to get away? 
A. 3. In the one instance that I remember they didn’t go away ; 
they lay there where they fell; still they were alive; they 
2606 lay there and kicking ; from that I infer-ed they were mained 
or crippled. 
I. 4. You say you never talked with George on business; did you 
ever have occasion to talk with him on business ? 
A. 4. No, sir. 
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I. 5. You don’t, then, generally talk with men on business unless 
there is some occasion for it? 
A. 5. Yes, sir; I do. 
I. 6. Then you say you generally talk with men on business when 
there is no occasion for it? 
A. Yes, sir. 
I. 7. At what distance was Camp McClelland from the town of 
Davenport ? 
A. 7. It was connected with the city limits on the east. 
I. 8. That was an important military rende-vous during the late 
war, was it not, and there were considerable bodies of military troops 
that were encamped there ? 
2607 A. 8. To my knowledge, it was the principal camp in this 
State. I have known of a number of regiments to be en- 
camped there. 


Redirect examination: 


I.1. State whether or not you ever talked toa man in your life as 
often as you did with George without hearing something of an in- 
telligent character, either about business or the topics of the day. 


(Same objections as to int. 3.) 


A. 1. As I never had talked to him about business, his general 
conversation was not such as to impress me with any force or knowl- 
edge or character to it. Asin conversation with others, their remarks 

were generally of a nature so as to enlighten or instruct. His 
2608 were not of such a character. 


(S’g’d) JOHN LILLIS. 


Subscribed and sworn to before me this 25th day of March, A. D. 
1880. 
[SHAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


2609 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 25th day of March, 1880, John Lillis, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 

for the complainant and defendant; that said examination 
2610 took place in the presence of and was conducted by Brannan 
and Jaynes, solicitors for complainant, and George E. Hub- 
bell and Martin, Murphy and Lynch, solicitors for the defendant. 
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Witness my hand and seal notarial this 25th day of March, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


2611 Deposition of Thomas V. Blakemore. 


Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustees, vs. GkEoRGE L. DAVENPORT et al. 


Tuomas V. BLAKEMORE, being first duly sworn, doth, in answer 
to the several interrogatories to him propounded, testify as follows 


on behalf of defendant: 
I. 1. What is your name, age, residence, and occupation ? 
A. 1. Thomas V. Blakemore; age,69; residence, Davenport; have 


resided in Davenport nearly 40 years; occupation, painter. 
I. 2. Were vou a justice of the peace in the city of Davenport? 


If so, state wl at years you occupied that position. 
A. 2. I was; I think in 1851 and 1852. 
I. 3. Were you acquainted with George L. Davenport and 


2612. his family, and especially George A. Davenport? If so, how 


long have you known them? 
A. 3. I have known the family pretty near ever since I have been 


in Davenport. I have known George A. since he was an infant. 
I. 4. State whether you knew of George A. attending school at 


Father Palamorgues’. 
(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 4. I couldn’t say positive; I don’t remember. 
J. 5. State whether or not when George was about 9 years of age 


he had a severe fit of sickness, to your knowledge. 
(Same objections as to int. 4.) 


A. 5. I can’t say that I knew exactly. His aunt came to me to go 
to Rock Island for the doctor. I knew he wassick, but I didn’t 
2613 see him. I couldn’t state what his age was. I think he was 


about 9 years old. 
I.6. Now, you may state what you observed of George A. prior 


to this spell of sickness—as to brightness and intelligence. 
(Same objections as to int. 4.) 
A. 6. He appeared to be bright enough until he had a stroke of 


epilepsy. 
I. 7. How was he after that; what, if any, change did you observe 


in him ? 
(Same objections as to int. 4.) 
A. 7. I never thought he was very smart after that. 


Co 
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I. 8. You may now state what you observed as to his mental con- 
dition, habits, talk, conduct, and manners after that fit of sickness 
during boyhood and manhood up to the present time. : 


(Same objections as to int. 4.) 


A. 8. I never put any confidence in anything he said to me; 

2614 his conversation was rambling and I thought very silly ; he 

sometimes commenced telling me about his tenants, and then 

he would jump from that to the fire company, the fire king, and he 

would talk about his father and me being so intimate and so friendly. 

I don’t remember of his talking about rats; he talked once about 

having something in his bosom, but I don’t remember if it was a 

rat; he talked about fishing; I think he didn’t talk to me about 

business; when he talked I thought he didn’t know much about 

what he was talking about; he would come up to me sometimes and 

take hold of me by the arm, and give me a pinch and make 

2615 me all black and blue, and then he would begin talking about 

fighting some one; he was always the victor in those fights. 

I. 9. Did you ever see him engaged in any kind of business; if 
so, what? 


(Same objections as to int. 4.) 


A. 9. None that I am aware of. 
I. 10. How did he put in his titne after he became a man ? 


(Same objections as to int. 4.) 


A. 10. All that I see, he was roaming the streets. 
I. 11. Did he ever have any associates with him ; if so, who? 


(Same objections as to int. 4.) 


A. 11. I don’t remember of ever seeing any person that associated 
with him. 
I. 12. What was his temper and disposition as you observed it? 


(Same objections as to int. 4.) 


A. 12. It appeared to me to be a very quarrelsome disposition. 
I. 13. You say he pinched your arm until it was black and 
2616 blue; state whether or not you resented it; and, if not, why 
not. | 


(Same objections as to int. 4.) 


A. 13. I did not resent it, for I thought he wasn’t worth noticing, 
because I didn’t think his mind was correct. 
I. 14. How old was he at this time? . 


(Same objections as to int. 4.) 


A. 14. I think he was a man grown. He pinched me several 
times. 

J. 15. You say he pinched you several times? State whether or 
not, from your observation, that was one of his habits—pinching 
people—and whether or not he laughed at your wincing, as if he 
had done something funny. 
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(Same objections as to int. 4, and because it is leading.) 


A. 15. It appeared to be his habit. I have seen others get 
2617 out of the way when he was around for fear he would pinch 
them; yes, he always seemed to enjoy it; be would laugh 
sometimes, and seemed to enjoy it. 
I. 16. State whether or not you observed anything peculiar about 
his laugh. How did it impress you when he would talk and laugh 
at it himself? 


(Same objections as to int. 4.) 


A. 16. As though he thought he said or done something funny. 
There was nothing peculiar in his laugh that I can remember. 

I. 17. How often have you talked with George within the last 20 
years? 

(Same objections as to int. 4.) 


A. 17. I couldn’t tell; I have talked a good many times; I sup- 
pose a hundred of times, more or less; I couldn’t tell. 

J. 18. In any one of these talks you have had with him 

2618 state whether or not he evinced the sense and intelligence of 


an ordinary person at any one time; if so, state the circum- 
stances. 


(Same objections as to int. 4, and because it is leading.) 


A. 18. I don’t think he ever did. 

I. 19. State how you regarded George during your entire acquaint- 
ance after he attained manhood. How was he regarded and treated 
by people generally, as you observed it? 


(Same objections as to int. 4.) 


A.19. I always thought that he was foolish and I think that 
others thought the same. 


I. 20. State if you knew that George had some property in this 
city. 
(Same objections as to int. 4.) 


A. 20. I did not know of my own knowledge; I was always 
2619 impressed with the idea that he had some property—that he 
owned block 59. 


I. 21. Who, as you understood, managed his property for him:and 
all business relating thereto ? 

(Same objections as to int. 4.) 

A. 21. IT understood that his father was appointed guardian for 
him and managed his property. 

I, 22. So far as you observed, state whether or not George was a 
— whose presence was shunned and avoided by those who knew 
im. 


(Same objections as to int. 4.) 


A. 22. It was. 
J. 23. You may now state why. 
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(Same objections as to int. 4.) 


A. 23. I can’t say for others why, but for myself I didn’t like to 
talk to him ; he used to talk so foolish that I used to get away from 
him as quick as possible. | 

I. 24. What change, if any, did you observe in him as he grew in 
years? . 


(Same objections as to int..4.) 


2620 A. 24. For the last 10 or 15 years I don’t think I see but 
very little change. 
I, 25. What was your opinion, judging from your knowledge 
of George as related in this deposition, of his mental capacity to 
enter into or understand any matter of business ? 3 


(Same objections as to int. 4.) 


A, 25. I don’t think that he knew much about business of any 
kind. I don’t think he was competent to enter into any kind of 
business. 

J. 26. Forming the opinion on the same basis, was he or not of 
sound mind ? 


(Same objections as to int. 4.) 
A. 26. I don’t think he was. 


Cross-examination: 


I. 1. You say you understood that George was the owner of block 

59. Did you ever hear him speak of owning it ? 
A.1. I think I have. 
2621 I. 2. You say he spoke to you about his tenants. Was it 
of tenants in that block ? 

A. 2. I judged it was from his talk. 

I. 3. What did he say about them ? 

A. 3. He used to talk about putting them out of their houses if 
they didn’t do so and so. Sometimes it was about rents. 

I. 4. You say that hespoke about the fire company; do you know 
that he was a member of the company ? 

A. 4. I have seen him with the uniform on. 

I. 5. Have you seen him march with the company on firemen’s 
parades, or was it when a fire was in progress? 

A. 5. I don’t remember; I think I haveseen him with it on when 
a fire was in progress. | 

I. 6. You-and his father were early settlers here. You and 
2622 his father were always on friendly and intimate terms, were. 
you not? 

A. 6. Yes, sir. 

I. 7. What did he say about the intimacy and friendship between 
you and his father ? 

A. 7. Nothing very special. 


90—145 
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I. 8. Did you see him and have occasion to notice him much be- 
fore he had this fit of sickness that you have spoken of? Was it 
more than with other children about his age? 

A. 8. I used to see him very often, because my shop was right op- 
posite their house and J used to work in the house considerable. | 
noticed him more particular than others. 

I.9. How long did this fit of sickness last on him, do you 
remember? Was it one month or two months, or longer or 

shorter ? 
2623 A. 9. I couldn’t say. 
I. 10. How often did he refer to this intimacy between you 
and his father; was it of frequent occurrence ? 

A. 10. Yes; it was of frequent occurrence. 

I. 11. You say that you don’t remember seeing any person asso- 
ciate with him. Have you not frequently seen Sion on the streets 
with others? 

A. 1]. Talking with others. I mean that he had no regular com- 
panion. 

I. 12. You don’t know that his father was appointed guardian, do 
your 

A. 12. No, sir. 

I. 13. And you don’t, of your own knowledge, know what busi- 
ness was transacted in relation to block 59? 

A. 13. I do not. 

I. 14. What do you mean by an unsound mind? 
2624 A. 14. I should think it was a person that was foolish, 
rather fickle-minded—no mind of his own. 
(S’g’d) THOMAS V. BLAKEMORE. 


Subscribed and sworn to before me this 25th day of March, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., March 26, 1880. 


9625 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 25th day of March, 1880, Thomas V. Blakemore, 
who was then by meduly sworn and examined and his examination 
: » reduced to writing by me, and after being by me read over to said 

witness was signed by said witness in the presence of the re- 
2626 spective counsel for the complainant and defendant; that 
suid examination took place in the presence of and was 
conducted by Brannan & Jaynes, solicitors for complainant, and 
Geo. E. Hubbell and Martin, Murphy and Lynch, solicitors for the 


defendant. 


cpeneemnaniaags —tp 


Witness my hand and seal notarial this 25th day of March, 
[seat.] (S’2’d) C. H. CLEMMER, 


1880 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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JONATHAN Epwakps, Trustee, vs. GEORGE L. Davenport et al. 


Examination proceeded. 
All parties present. 


WILtrAm L. Cook, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 

I. 1. What is your name, age, residence, and occupation ? 

A. 1, William L. Cook; age, 76; residence, Davenport; have re- 

sided in Davenport 44 years; occupation, retired. 


2628 


when. | 
A. 2. I used to hold minor county offices, but was elected county 


judge in 


office during that time. 

J. 3. Are you acquainted with George L. Davenport and his family, 
and especially George A. Davenport; if so, how long have you 
known each ? 

A. 3. I became acquainted with George L. in the spring of 1836. 
He then lived with his father on Rock Island. I have known George 
A. from infancy. 

I. 4. State how much you have seen of George A. Davenport dur- 
ing childhood and manhood. What opportunities have you had of 
knowing him intimately ? 


(Objected to by plaintiff as incompetent, irrelevant, and im- 
material.) 


A. 4. I was intimate with the family themselves in an early day. / 
Some 30 to 35 years ago I used toknow them. I was well acquainted 
with the family. Since George came back from Baltimore I would 
meet him every day, more or less, and talk with him. He would 
come up to me and was very intimate. Somehow he seemed to 
feel that I was his friend. I haven’t seen him much in the last 2 
or 3 years. 

I. 5. You may state now what you know of George during his 
younger days, when he was about 9 years of age, having had a fit of 


2629 


sickness. 


Circuit Court of the United States, District of Iowa. 


(Same objections as to int. 4.) 
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Notary Public in and for Scott Co., Iowa. 


Deposition of William L. Cook. 


Marcu 26, 18S8SO—9 a. mm. 


I. 2. State what offices you have held in Scott county, and 


1855, and held it till 1857, and performed the duties of that 
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2630 A. 5. I can’t tell as far as that what age he was when he 

was sick. I know he was sick when he wasa boy. Iam not 

so well posted about what ailed him, but I saw him when he got 
around after his sickness. | 

I. 6. You may now state, if you know, how he was as to bright- 

ness and inte]ligence prior to that sickness and how he was after- 


wards, as you observed him. 


(Same objections as to int. 4.) 


A. 6. According to my recollection he was not considered, even 
before his sickness, as a child of bright intellect. Afterwards he 
was considered rather as a non compos mentis. I would meet him at 

times when he would seem perfectly rational, and at other 
2631 times I would make up my mind that he was intoxicated or 

crazy; he acted so. I think it was some time along after he 
was 14, 15, or 16 years old. 

I. 7. State whether or not his peculiarities in this respect were 
observed by you during the rest of the period of your acquaintance 
with him from the age of 14. 


(Same objections as to int. 4.) 
_ A. 7. The peculiarities increased on him. They were more ob- 
servable, at any rate. 

I. 8. State whether or not, while you were acting as county judge, 
- George’s mental condition was or not brought before you while 
| acting in your official capacity as county judge. If so, state 
_ 2632 the circumstances connected with the same and what was 
done in consequence of it. 


(Same objections as to int. 4.) 


. A. 8. When George was 14 years old his father, in connection with 

. a lawyer, I think it was Mr. Putnam, applied by petition for a hear ~ 
- ing for an appointment of a guardian for George A. My impressio®™ 
is now that it was considered that George was not competent, by 
_ reason of his imbecility, to choose a guardian himself. The law 
then allowed a child of 14 to choose his own guardian for his prop- 
’ erty; the case was considered to be of that character ; that it required 
: testimony to prove that he was not competent to choose his guardian, 
and the court appointed, according to the prayer of the peti- 
2633 ~~ «tion, that George L. Davenport, his father, should be legally 
j appointed as guardian of George A. Davenport. I have no 
— recollection of the bond; I have no recollection whether a bond was 
- required in this case or not. I think no bond was required. My 
best recollection now is that George L. Davenport was appointed 
_ guardian and ever acted as such as long as I knew anything 
. about it. 

I. 9. You may now state whether or not, as you remember, the 
' application for the appointment of a guardian was made on the 
’ ground that George A. was a minor owning property ; and, if so, 
whether his mental condition became a question only as to 
. 2634 his competency to select a guardian, being, as you state, over 
the age of 14 and having that legal right. 
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(Same objections as to int. 4.) 


A. 9. As far as the application being made and that he was a 
property holder in his own sight, and that being sufficient for the 
appointment of a legal guardian—the subject was discussed rela- 
tive to his mental capacity.. I do not now recollect whether that 
was an argument in favor of the appointment of his father. I am 
under the impression that under the circumstances of his mental 
condition that his father was considered the safest person to appoint 

for his guardian. I recollect there was a good deal of excite- 
2635 ment about it, and it took a day or two to fix it up. 

I. 10. Iam not sure from your answer that you have fully 
understood my question; allow me to explain ; George A., being a 
minor and owning property in his own name, was a sufficient 
ground in itself for the appointment of a guardian of his property, 
and being over the age of 14 he had a legal right to choose a guard- 
ian; now, 1 wish to know if the question of his mental capacity 
came up on the point alone of his ability to choose, or on some other 
point? 


(Same objections as to int. 4.) 


A. 10. That is what it came up on. 
I. 11. State whether or not the appointment was made 
2636 without calling on George A. to choose. : 


(Same objections as to int. 4.) 


A. 11. My impression now is that the petition for an appointment 
had no reference to George’s choice, and he made none; he wasn’t 
there. 

I. 12. State now, as distinctly as you can remember, who spoke of 
George A.’s incompetency to choose a guardian, and what was said. 


(Same objections as to int. 4.) 


A. 12. I believe that the impression of his imbecility was brought 
to my mind more by my previous acquaintance with him than by 
anything that was said on that occasion. This happened 24 years 
ago, and I can’t remember all about it. 

I. 13. State from your recollection what party and what 
2637 attorney applied to you for the appointment. 


(Same objections as to int. 4.) 


A. 13. I distinctly recollect that George L. Davenport came in 
with the petition, and my impression is that the lawyer accompany- 
ing him was Mr. Putnam. 

I. 14. You may state who, if you know, at that time and since was 
and has been the attorney of George L. Davenport. 


(Same objections as to int. 4.) 


A. 14. As far as I know about the matter, Mr. Putnam has always 
been attorney for Mr. Davenport. Whenever I had anything to do 
with Mr. Davenport I know Mr. Putnam was his attorney. 

I. 15. When was the appointment of guardian made; what year? 
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(Same objections as to int. 4.) 
A. 15. My impression is now that it was in the fall of 1856; 


2638 what month I can’t tell. 
I. 16. Who made the records of vour office at that time? 


(Same objections as to int. 4.) 

A. 16. J. W. Guiteau. 

I. 17. State whether or not you have ever had occasion to ascer- 
tain whether or not a record was actually made of the appoint- 
ment. 


(Same objections as to int. 4.) 


A. 17. I have never had any occasion and have therefore never 
ascertained it by actual examination. 

I. 18. Did you or not distinctly understand while county judge 
that it was the legal right of minors over the age of 14 to indicate 
their choice of guardian ? 


(Same objections as to int. 4.) 


A. 18. I did—that they had the right. It was always ac- 
2639 corded to them in my court. | 

I. 19. You may now state, Judge, why that right was not 
accorded to George A. Davenport. 


(Same objections as to int. 4.) 


A. 19. Iam of the impression that it was accorded to him as a 
right, but it was done by petition, and I do not recollect whether 
the petition had any reference to what he had said about it or not. 

I. 20. Were we correct in understanding you to say awhile ago 
that George- was incompetent mentally to exercise that right of 
choosing, and therefore did not do it ? 


(Same objections as to int. 4.) 


A. 20. Yes; that he had that right, but did not doit; that his father 

and his legal advisers brought up the question, and that 

2640 George A. didn’t have anything to say in the matter. I con- 
sidered him incompetent to choose. 

J, 21. From your knowledge of George A. and his actions and con- 
duct, as related by you in this deposition, up to the time of the ap- 
pointment in 1856, and basing your opinion thereon, state whether 
or not you regarded George A. as having mind or mental capacity 
sufficient to choose a guardian. 


(Same objections as to int. 4.) 


A. 21. I do not think he had, according to the best of my knowl- 
edge and the facts, his conduct and everything connected with it. 

I. 22. What improvement, if anv, has George made for the better 
since 1856? 


(Same objections as to int. 4.) 


2641 A. 22. I doubt if he has made any. 
]. 23. What subjects would George A. generally talk about? 


.- 
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(Same objections as to int. 4.) 


A. 23. His mind seemed to run upon the most simple, vulgar, and 
expressions that had no meaning apparently and to me was disgust- 
ing. I have never heard him mention business or anything apper- 
taining to business as a business man would. I never heard him refer 
to it. I have often thought, in my intimacy with him, that it was 
strange indeed that a rational mind would not refer to such a prop- 
erty that he had here—never—I never heard him refer to it. 

I. oy Did you or not believe fora moment that he had a rational 
mind ? 


2642 (Same objections as to int. 4.) 


A. 24. Iam of the opinion that he had times when he looked at 
things different, but never to me showed a.mental capacity sufticient 
to manage such a property as he had here to the present day. 

I, 25. State whether or not, in your opinion, said George A. was 
at any time during your acquaintance with him either competent 
to understand or transact any kind of business. 


(Same objections as to int. 4.) 


A. 25. I never have. 
1. 26. State whether or not, in your opinion, basing the same 
upon the facts and circumstances as related in this your deposition, 
said George A. Davenport was or not at any time after the 
2643 year 1856 of sound mind. 


(Same objections as to int. 4.) 


A. 26. My opinion is that he was not. He may have been at 
times, but generally he wasn’t fit to manage business—that is, it 
wouldn’t be safe. 

I. 27. Did you personally ever witness a time in talking to him 
or hearing him talk when you thought he was of sound mind ? 


(Same objections as to int. 4.) 


A. 27. I never did but what I was afraid of him—afraid that he 
would play some trick; not absolutely crazy, so he would have 
to be shut up, but that he wasn’t sound. 

I. 28. What, if anything, peculiar did you notice in his expression 
or countenance ? 


(Same objections as to int. 4.) 


2644 A. 28. His countenance always, when I could get his eye, 
would seem to me a kind of vacancy which showed itself 
right on the face—right on his face. That was my observation. 


Adjourned until 2 p. m. 
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2 P.M. 


Examination proceeded. 
All parties present. 


Cross-exumination : 


I. 1. You were elected county judge in August, 1855? 

A. 1. Yes, sir. 

J. 2. Your teri was for 2 years and expired in August, 1857 ? 

A. 2. Yes, sir. 

I. 3. You say that a petition was presented to you while county 
judge for the appointment of a guardian of George A. Who pre- 

sented it and whose name was signed to it? 
2645 A. 3. In my direct examinatien, I believe, I didn’t say it was 
a written petition. I don’t recollect whether it was a written 
petition. 

I. 4. You appointed George L., the father, guardian ? 

A. 4. That is my impression. | 

I. 5. Do you know whether George L. executed a bond as guardian 
of ‘George A.? 

I. 5. I can’t recollect. 

I. 6. Is it not customary to require a guardian of property to exe- 
cute a bond, and was it not at that time? 

A. 6. I know it is a rule of law to do it, and I suppose I did do it, 
but I can’t recollect about the bond at that time. It strikes me 
there was a bond, still I couldn’t tell; I considered the father the 

proper person to look after the boy’s property, and I may not 
2646 have required a bond. If there was a bond it should have 

been filed in that court and a record made of it. It was the 
practice in those days to have a lawyer direct what should be done 
and make out all the papers, and which papers were filed in the 
office and should be placed on record. 

I. 7. You state that there was a good deal of excitement about 
the appointment of a guardian of George A., and it took a day or 
two to finish it up. Is that so? 

A. 7. The extention of time was like this: He came in in the 

morning, soon after the court opened, and they made the state- 
2647 ment and in it — involved some points of law that I didn’t 

understand and that I had to take time to look up. I believe 
I took time until the next morning. I think the excitement was 
confined more to myself than to others. There was a great deal of 
talk outside before the appointment was made by the court, and I 
had heard of it and it put me on my guard. This matter is so far 
distant, and T haven’t thought of it since, that it is very difficult for 
me to get the matter together, T haven’t thought of it until this 


~ Matter came Up, and it ts hard for me to remember all about it. 


1S. How long before this appointment of guardian that 

WHS you speak of had George's right to the property oeeured, ar 
ito You Knew ? 
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I. 9. What was there in the application for guardian that you 
speak of to occasion excitement on your part? George was a minor 
at the time and possessed of property—in any event presented a 
case proper for the appointment of a guardian. 

A. 9. The excitement in my mind was that the boy was so well 
fixed in property that, although it wasn’t valuable then it would 

eventually be an immense fortune if well managed and taken 
2649 care of, and then it being so publicly known that he was not 
capable of taking care of it himself, and probably never 
would be, and it was a subject of talk in the neighborhood, that it 
was a remarkable gift, surrounded with the circumstances of his 
imbecility, I thought. : 
a 10. Was not property in the city of Davenport very high in 

56? 

A. 10. I think that in 1856, 1857, and 1858 property was up very 
ugh. 

I. 11. Was not block 59 considered a valuable piece of property 
in 1856 ? ) 

A. 11. Perhaps it was as much so as any block in the city. 

I. 12. You say that you were intimate with the Davenport family 

at an early day—30 or 35 years ago. Do you mean by that 
2650 that your intimacy with it has been less since that time than 
it was before ? 

A. 12. I was very intimate with George L. before he was married, 
and I got acquainted with his wife after he was married ; since that 
time I haven’t been as intimate with the family particularly as be- 
fore, but I have, perhaps, been as intimate with George L.and George 
A. as I ever was. 

I. 18. Did George A. ever in his conversations with you speak 
about the friendship and intimacy between you and his father? 

A. 18. I don’t know that we ever had any particular conversa- 
tion upon that subject. I used to meet George A. and have it in 

my mind to find out about his property—to find out how it 
2651 was situated and what was being done with it, and I never 
could get any satisfactory answer from him. 

I. 14. You had no business interest yourself in that property ? 

A. 14. Not any. : 

I. 15. And you never had any business transactions with George 
A. himself? | 

A. 15. No, sir; None at all. , 

I. 16. When was the last time you remember seeing and talking 
with George ? 

A. 16. I don’t remember of having any talk with George for 3 or 
4 years. He hasn’t been about the streets much lately. 

17. You say that you knew of no time when you were talking 

with him or were hearing bin talk with others that you 
252 thought hin of sound mind. Did T not understand you to 

may’ that there were times when he seemed to talk rational 
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vexed and mad, it would seem to me that he was a dangerous man, 
He would act in a dangerous way, very, La conversation with him by 
myself T would always, ef course, talk to him in a fendly way in a 
very friendly mannerand he would seem to be very rational enough 

“on anything that IT would ask him relative to himself) and that 
would place my mind to believe that he was getting better. 


YGS5S Redirect examination : 


I. 1. What would you ask him questions about, refered to in your 
last answer; would they be about trifling and unimportant matters 
» or about his health 


(Same objections as to Int. 4) 


A. 1. T would say for one thing that he was very much inter- 
ested in the Old Settlers’ Association, of which I had been an ofti- 
cer and with which Thad had a great deal to do; he always seemed 
to be so Interested in it) that [took it upon me to talk about those 
things that he took an interest in, for he would talk more pleasant 
and be betternatured, 

I. 2. Did you or not adapt your conversation to suit what 
* 2654 you knew to be the condition of his mind? 

(Same objections as to int, 4.) 

A, 2. I did; and my object was to keep his friendship and have 
an influence over him; another objecit—he took to drinking and I 
iook particular pains to keep an influence over him, for I thought 
if I did it would be for his good. 

I. 3. Was it or not because you feared him that you wished to re- 
tain his friendship ? 

(Same objections as to int. 4, and because it is leading.) 


A. 3. I feared to lose his confidence and incur his displeasure ; 
_ I wished to retain his confidence and have an influence over him ; 
_ the truth is I was afraid of him. 
: I. 4. You have spoken of the fact that there may not have 
: 2655 been a record made of your appointment of George L. Dav- 
enport as guardian of George A.’s property, made by your 
clerk or yourself; state whether or not, subsequent to your said term 
‘as county judge, you have or not found instances where transac- 
_ tions that took place in your office as county judge had not been 
duly recorded ; if so, state about what number of such instances 
have occur-ed and whether or not you have been called upon to 
supply such omission by your oral evidence in court when the ques- 
tion was raised as to the existence of such record. 


(Same objections as to int. 4.) 


A. 4. I have never been called on in court as a witness to 
- 2656 testify as to such omission. I consum-ated a marriage once 

in this town, on Brady St., went back to the office, and forgot 
all about making a record, because I hadn’t the certificate. I had 
_the case where the record of a road had not been made right by the 
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a that I rectified, I think there was another case af the same 
ind, 


Reeross-examination : 


1.1. When and how long did George have the habit of drinking 
on him? 

A. 1. IT should Judge for $ or 4 years, more or less, and maybe 
longer, When he drank it made him more furious, more quarrel- 

some with others; he would quarrel without cause, 
2607 I. 2. Did you try to get him to quit the habit of drinking ? 
A, 2. Fused to make it a point to present to him the ben- 
efits of a temperate life. I didn’t accuse him of drunkenness, be- 
cause that would make him sour towards me. | always had a 
temperance word for him when I met hin. 

I. 3. 1 forgot to ask you in my cross-examination before what you 
meant when you said i your examination-in-chief that George had 
a Vacant expression on his countenance, Describe what you mean 
by a vacant expression, 

A. 3 T mean that at times when something would come over him 

that his leoks would show a kind of vacancy in his eyes; 
2658 that his eyes would open wide and look kind of wild. 


(S’g"d) WM. L. COOK, 
: Subscribed and sworn to before me this 26th day of March, A. 
». 1880. 
[SEAL.] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
Adjourned till 9 a. m., March 27, 1880. 


2659 UNITED STATES OF AMERICA, _ 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come: before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 26th day of March, 1880, William L. 
Cook, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 

over to said witness was signed by said witness in the pres- 
2660 ence of the respective counsel for the complainant and de- 

fendant; that said examination took place in the presence of 
and was conducted by Brannan and Jaynes, solicitors for complain- 
ant, and George E. Hubbell and Martin, Murphy and Lynch, solic- 
itors for the defendant. 

Witness my hand and seal notarial this 26th day of March, 1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 
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. 2661 Deposition of E. S. Carl. 


? 


Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 


Marcu 27, 1880—9 a. m. 


Examination proceeded. 
All parties present. 


_ E.S. Cart, being first duly sworn, doth, in answer to the several 
‘interrogatories to him propounded, testify as follows on behalf of 
‘defendant: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. 1. E. S. Carl; age, 38; occupation, cashier of the Citizens’ 
»National Bank of Davenport, Iowa; residence, Davenport; have re- 
sided in Davenport 22 years. 

Int. 2. How long have you been connected with banking business 
in Davenport, and in what position ? 

— Ans. 2. From 1868 to 1870 I was teller at the Davenport 
2662 National Bank. From 1870 to 1875 I was teller and assistant 
| cashier in the First National Bank. Since 1875 I have held 
the position as cashier in the Citizens’ National Bank. 

_ Int. 3. How long have you known George A. Davenport, and 
what, if any, opportunities for seeing him and hearing him talk have 
you had ? : | 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 

Ans. 3. I have. known George from 18 to 20 years past; by meet- 
ing him on the streets and in business connections with his father. 

Int. 4. What position did his father hold in the Davenport Na- 
tional Bank while you were teller in that bank ? 


_ (Same objections as to int. 3.) 


Ans. 4. He held the position as president of the bank. 
' Int. 5. You may state what, if anything, you noticed 
2663 peculiar or unusual about George A. in and about the Dav- 
enport National Bank while you were connected with it. 


(Same objections as to int. 3.) 


. Ans. 5. George often acted strangely, and talked as if he had not 
his right mind or not good sense. 
_ Int. 6. You may state what his talk was about. 


- (Same objections as to int. 3.) 


' Ans. 6. He would talk about sending to New York or Baltimore 
for cigars, guns, revolvers, fishing-tackle, hooks, and all sorts of 
things, for which he would pay enormous prices, according to his 
statements. He would talk of watching at rat holes for hours to 
kill rats. He would tell big fish stories and other things showing 
his imperfectness of mind. 
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Int. 7. We have heard it reported that at some time the 

2664 Davenport National Bank, for the purpose of humo-ing 

George’s weakness and keeping him quiet, at his father’s sug- 

gestion, would pay him money, and would count it out to him in 

small change for the purpose of making it seem like a large sum. 
What, if anything of that kind, came under your observation ? 


(Same objections as to int. 3, and because it is leading.) 


Ans. 7. I have no recollection of the Davenport National Bank 
doing this during my connection with the bank. 
Int. 8. State if the bank did any business whatever with George 
A., to your knowledge. 
(Same objections as to int. 3.) 
Ans. 8. To my recollection, the Davenport National Bank 
2665 transacted business only with George’s father, George L. Dav- 
enport, as they did not think George a competent person to 
transact business with. 
Int. 9. The banking house of the Davenport National Bank , during 
your connection with it and since, has been on block 59, George A.’s 
property, has it not? 7 


(Same objections as to int. 3.) 


Ans. 9. It has and is. 
Int. 10. Where has George L. done his general .banking business ? 


(Same objections as to int. 3.) 


Ans. 10. He has generally done it with the Davenport National 


Bank. 
Int. 11. You may state what banks we have had in Davenport 


since your connection with banking business. 


(Same objections as to int. 3.) 


Ans. 11. The Davenport National Bank, First National Bank, 
Citizens’ National Bank, German Savings Bank, and the Davenport 


Savings Bank. 
2666 Int. 12. You have held positions in the first three. State 
whether or not George A. kept an account with either. 


(Same objections as to int. 3.) 
Ans. 12. Not to my knowledge. 
Int. 13. After changing your position from the ‘Riana Na- 


tional to the First National how frequently would you see George 
A., and what would be his conduct and conversation at those times ? 


Seine objections as to int. 3.) 


Ans. 18. I saw him almost daily. His conduct and conversation 


was the same as I noticed in former years -before. 
Int. 14. How was it in the same respects after you became con- 


nected with the Citizens’ National Bank ? 
(Same objections as to int. 3.) 
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Ans. 14. Unchanged. 
Int. 15. You may now state whether or not George A.’s 


2667 mental condition was well understood by the banking officers 
of the three banks with which you were connected and fre- 


quently talked about. . 
(Same objections as to int. 3.) 


Ans. 15. I think the mental condition of George was well under-. 


stood by the officers of such banks and frequently talked about. 
Int. 16. Understood to be in what condition ? 


(Same objections as to int. 3.) 


Ans. 16. Of unsound condition. 

Int. 17. As cashier, state whether or not you have had occasion to 
pass upon commercial paper to which George A.’s name was attached 
and what your action was in reference thereto. 


(Same objections as to int. 3.) 


Ans. 17. I had occasion to pass on such paper and refused the 
same, _I refused to discount the same. 
Int. 18. When and in what bank or banks? 


2668 (Same objections as to int. 3.) 


Ans. 18. In 1875, at the Citizens’ National Bank. 

Int. 19. State what you know about George L. Davenport, through 
certain street brokers ata certain time, placing in circulation a large 
amount of notes to which George A. was in some way a party. 


(Same objection as to int. 3, and because it is leading.) 


Ans. 19. It was in 1873 to 1875 that a large amount of George L. 
Davenport’s notes, on which George A. Davenport appeared as an 
endorser and frequently as the maker of the note, were offered on 
the streets and at banks at a large discount. 

Int. 20. Supposing that George A. had been of sound mind or 

_ mental capacity sufficient to have transacted business, would 
2669 or not his pecuniary standing have been sufficient to have 
‘ commended those notes and made them bankable? 


(Same objections as to int. 3.) 


Ans. 20. I can only say, from the general reputation of the cireum- 
stances of the Davenport family, that the pecuniary standing was 


sufficient to take care of the notes. 
Int. 21. If George A. had been of sound mind how would such 
notes have been regarded by said banks? 


(Same objections as to int. 3.) 


Ang, 21. As good. 
Int. 22. But, in view of his mental unsoundness, how were they 


regarded by you and your bank? 
(Same objections as to int. 3.) 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 727 


Ans. 22. Personally I regarded such notes doubtful as to holding 

George either as endorser or maker, and this was the feeling among 

other officers and the directors of the Citizens’ National Bank. 

2670 Int. 23. State whether your banking officers, including 

directors, had any superior means of learning and knowing 
George A.’s mental condition over that of the other 2 banks. 


(Same objections as to int. 3.) 


Ans. 28. I am not aware of any superior means of learning 
George’s mental condition, as they all know George by general 
reputation. 

Int. 24. As a person familiar with the banking business, please 
state whether or not it is quite a general practice for parties or 
strangers having busi;ess with our citizens to make inquiry of the 
banks as to the character and standing of such persons. 


(Same objections as to int. 3.) 


Ans, 24. It is generally done. 
Int. 25. Do you or not know that an extensive loan was 
2671 made by the Equitable Trust Company of New London, Con- 
necticut, to George A. and George L. Davenport? And, if yea, 
een state what inquiries, if any, were made at your bank, to your 
nowledge, concerning George A. in any respect by any party con- 
nected with that loan. 


(Same objections as to int. 3.) 


Ans. 25. I know of such a loan being made, but do not remember 
of any inquiries being made to me; I think they have been made 
through our president, F. H. Griggs. 

Int. 26. I wish you would state what inquiries you understand 
were made to the president of your bank, and by whom. 


(Same objections as to int. 3.) 


Ans. 26. Ido not remember; I think I was out of town 
2672 at the time the inquiries were made. If any inquiry was 
made it was made through our president, Mr. Griggs, as 
stated before. 
Int. 27. Do you or not know Underwood and Clark or either of 
them, of Muscatine, and have you ever met them; did you see 
either of them about the time this loan was being negotiated ? 


(Same objections as to int. 3.) 


Ans, 27. I knew Mr. Underwood; I think I have seen him here 
about the time the negotiations were going on for the loan. 
Int. 28. What did he say to you about this loan ? 


(Same objections as to int. 3.) 


Ans, 28. I don’t remember of him speaking to me in regard to 
the loan ; it was either Mr. Griggs or Mr. Andressan that he talked 
to; I didn’t hear the talk. | 

Int. 29. Was he in the bank at the time? 


(Same objections as to int. 3.) 
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2673 Ans. 29. I saw him at the bank about that time. 
Int. 30. State whether or not you have ever known George 


A. engaged in business of any kind. 
(Same objections as to int. 3.) 


-Ans. 30. Not to my knowledge. 

‘Int. 31. A party by the name of Mr. Rockwell, during the nego- 
tiation of the sit spoken of, made a trip from the city of New York 
to investigate concerning said loan—the propriety of making it. 
You may state whether or not he called on you or any of your bank- 
ing officers, to your knowledge. 


‘(Same objections as to int. 3.) 


Ans. 31. He has not called on me, and I have no knowledge 
whether or not he called on the other officers. 

: Int. 32. Basing your opinion on the facts related by you 
2674 in this deposition, how did vou regard George A. as to his 

| mental soundness and capacity to transact business? 


(Same objections as to int, 3) 

Ans, 32. I regarded George’s mental condition below the average 
of general human beings, and that he is unfit for business transac- 
tions; I regarded him as a person of unsound mind. 

(S’g'd) E. S. CARL. 
Subscribed and sworn to before me this 27 day of March, A. D. 
1880. 
[SEAT] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


: Adjourned till 9 a. m., April 12th, 1880. 


2675 Arrit, 20, 1880—10 a. m. 
| Examination proceeded. 
- All parties present. 


Cross-examination of E. S. Cart: 


_Int.1. Yousay that from 1868 to 1870 you were teller of the Dav- 
enport National Bank. State what your duties were as teller. 
' Ans. 1. My duties were to receive deposits and pay out cash on 
checks or orders. 
. Int. 2. Do you know whether or not, during the time you were 
teller of the Davenport National Bank, paper upon which George A. 
noe pee endorser, sometimes maker, was discounted by that 
ank ? 
- Ans. 2. I cannot state so positively. 
Int. 3. Was not paper on which George A.’s name appeared some- 
times maker and sometimes endorser discounted by the First 
2676 National Bank or held by it as security during the time that 
you were in the employment of that bank? 
Ans. 3. I don’t recollect of discounting paper, as stated, direct, 
without the endorsement of a third party, by whom such paper was 
endorsed, and the endorsement considered perfectly good. 
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Int. 4. You do not answer my question. What I want to know 
is whether, as a fact, the First National Bank, while you wore con- 
nected with it, discounted or took commercial paper upon which 
George A.’s name appeared as endorser or maker. 

Ans. 4. I don’t remember of the First National Bank discounting 
or taking such paper during my connection with it. 

Int. 5. Do you know of that bank discounting or taking 
2677 such paper after your connection with it had ceased ? 
Ans. 5. I don’t know positively—only by heresay. 

Int. 6. Do you know uf the Davenport Savings Bank discounting 
or taking paper on which George A.’s name appeared as endorser or 
— during your connection with the First National Bank, or 
after ? 

Ans. 6. I do not know. : 

Int. 7. The Davenport Savings Bank and the First National Bank 
were In the same building and practically in the same room, were 
they not? 

Ans. 7. They were. 

Int. 8. Do you know of the German Savings Bank discounting 
or purchasing or taking as security paper on which the name of 
George A. appeared as maker or endorser? 7 

Ans, 8. I know — the German Savings Bank buying notes 
2678 of George L. Davenports on which George A. may have ap- 
peared as endorser, but the same were guaranteed by a third 

party, which was considered perfectly responsib!e. 

Int. 9. What third party was it that you say guaranteed this 
paper? 

Ans. 9. I think it was Richardson Brothers. 

Int. 10. At what time did you enter into the service of the Citi- 
zens’ National Bank as cashier ? 

Ans. 10. April 4, 1875. 

Int. 11. Did the German Savings Bank hold no other paper upon 
which George A.’s name appeared, except that guaranteed by the 
Richardson Brothers ? 

Ans. 11. Not managing the German Savings Bank, I am unable 

to say whether they had it or not. 
2679 Int. 12. The German Savings Bank and the Citizens’ Na- 
tional Bank are now and since your connection with the Citi- 
zens’ National Bank have been occupying the same building and 
practically the same room, have they not? 

Ans. 12. They have, with entire separate management and desks. 

Int. 13. When was it—can you fix the exact date or near about it 
that commercial paper was tendered to you as cashier of the Citi- 
zens’ National Bank upon which George A.’s name appeared as en- 
dorser or maker Y 

Ans. 13. I cannot fix exact dates, but it was after April 4, 1875. 

Int. 14. Can you state how much of this kind of paper was offered 
to you? 
: Ans. 14. Almost weekly some of the persons handling 
2680 the paper would ask me to buy personally or discount for the 


92—145 
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bank paper which was either endorsed or made by George 
A. and George L. Davenport. 
Int. 15. When you speak of persons handling such paper do you 
mean brokers to whom this paper had been entrusted for the pur- 
pose of raising money on it? 


Ans. 15. Yes, sir. 

Int. 16. If George L. had at the time been regarded as perfectly sol- 
vent and good would George A.’s name on the paper have interfered 
with its sale or discount, George A.’s name being on the paper also ? 

Ans. 16. It might not have affected it if George L. had been re- 

garded good beyond question. 
2681 I. 17.. Then do I understand you to say that in 1875, after 
you became connected with the Citizens’ National Bank, 
George L. was not regarded generally as perfectly solvent? 

Ans. 17. You misunderstand me; the general reputation of George 
L. Davenport at that time was that while he had a large amount of 
indebtedness he had ample resources to meet his obligations, and 
something left. 

Int. 18. Do-you not know at that time that all his property except 
his homestead was heavily incumbered ? 

Ans. 18. I was aware of some of his property being incumbered, 
but was under the impression that the largest part of his real estate 

was unincumbered. 
2682 Int. 19. What part of his real estate did you suppose was 
unincumbered ? 

Ans. 19. I cannot describe the property ; I didn’t know as a fact 
all the property he owned; I knew that he owned certain property, 
such as property on the corner of Second and Main and property on 
Brady St. 

Int. 20. The Richardson Brothers is the name of a firm composed 
of D. N. and J. J. Richardson, is it not ? 

Ans. 20. It is. 

Int. 21. Were the Richardson Brothers as a firm or its members as 
individuals stockholders in the Citizens’ National Bank at the time 
you became connected with it? 

Ans. 21. Yes, sir; they each owned stock as individuals. 

Int. 22. Were not one or the other of them directors of the bank 

at the time you became its cashier; and, if so, which one? 
2683 Ans. 22. D. N. Richardson was a director and has been 
ever since. 

Int. 23. Don’t you know that the Richardson Brothers as _a firm, 
shortly before you becamecashier of the Citizens’ National Bank, made 
a loan for 25,000 dollars, and as security therefor took a mortgage 
on part of George A.’s property in block 59? 

Ans. 23. I heard of the mortgage taken by Richardson Brothers 
after I became cashier of the Citizens’ National Bank. 


Adjourned till 2 p. m. April 20, 1880. 
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2 P.M. 
Examination proceeded. 
All parties present. 


Int. 24. Can you state at what time in 1873 commercial 

2684 paper bearing the names of George L. and George A. Daven- 

port was first put in the hands of street brokers to raise 
money on? 

Ans. 24. I cannot. 

Int. 25. Was it in the spring, summer, or autumn of that year? 

Ans, 25. I can’t remember. 

Int. 26. Was there, so far as you know, much of this kind of paper 
put in the hands of street brokers during the time you have named, 
from 1873 to 1875? 

Ans. 26. I do not know the correct amount, but I had an idea of 
my own that the paper peddled on the street amounted to between 
30,000 to 50,000 dollars. This appeared so on account of constant 
renewals of the original notes. 

Int. 27. You were not one of the note brokers engaged in this busi- 
ness; how do you know what were renewals and what were not 

renewals ? 
2685 Ans. 27. By questioning the parties offering the notes. 

Int. 28. When you say from 30,000 to .50,000 dollars do 
you mean that that was the sum total of this kind of paper, includ- 
ing renewals, or was it the amount of original loans made through 
this species of paper ? 

Ans, 28. I estimated the original amount of notes afloat to be from 
30,000 to 50,000 dollars. : 

Int. 29. For what time did these notes generally run, so far as you 
have noticed ? ) 

Ans. 29. Mostly for 90 days; some were for a less time. 

Int. 30. Then, as these notes were matured and unpaid, new notes 
were substituted for them and placed on the market to raise money 
to lift the former notes ? 

Ans. 80. Yes, sir; In most cases. | 

Int. 31. When did you learn of the negotiations made for 
2686 the 95,000-dollar loan by the trust company ? 

Ans. 31. It was about 1875. I am not positive about it. I 
should say it was about 2 weeks before the loan was made. I know 
it was shortly after I came to the bank; that it was made in the 
same year or in the beginning of 1876. I think it was made in the 
fall of 1875, but I am not sure about it. 

Int. 32. You say that you met George when he was with his 
father at the Davenport National Bank and on the streets. You 
were not in the habit when you came across him on the streets of 
stopping to talk with him, were you ? 

Ans. 32. I most generally spoke to George when I met him on the 
streets. 

Int. 33. Did you stop and enter into a conversation of any 
2687 length with him, or was it generally simply a — recogui- 
tion, such as men do when they pass each other? 
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Ans. 33. I often stopped and talked to him when I met him on 
the streets after banking hours and I was at leisure. I sometimes 


. conversed with him from 20 to 30 minutes or more ata time. This 
- Was quite frequent. 


<< 


Redirect examination: 


Int. 1. In answer to the last cross-interrogatory you have stated 
that you have often met George A. on the streets and conversed 


' with him as much as 20 minutes at a time; state at whose solicita- 


tion these conversations occurred, and what George would talk 
about. 
(Same objections as to int. 3.) 
Ans. 1. George would generally holler to me or salute me 


: 2688 and begin to tell me about something new he had bought or 


received or how many rats he had killed or what a good 


time he had at fishing and other subjects. 


a . 


Int. 2. State whether or not, owing to your position in the bank 
of which his father was president, your treatment of George in listen- 
ing to his stories was influenced thereby, and whether or not, out of 


deference to his father, you felt constrained to listen to what he had 
to say. 


(Same objections as to int. 3.) 
Ans. 2. His father’s position nor my position had nothing to do 


- with my disposition to listen to George’s stories, inasmuch as I have 
‘a natural pity for George and his mental condition; that was why 


I listened to him. 


2689 Int. 3. You have stated in the cross-examination that you 


knew at the time that Richardson Brothers had made a loan 
to George L. Davenport, taking as security therefor a mortgage on 


. partof block 59. You may now state whether, after you had learned 


of such transaction, you took occasion, directly or indirectly, to warn 


- them against such security on account of George A.’s condition ; if 
$0, state the circumstances. 


(Same objections as to int. 3.) 
Aus. 3. I do not remember that I have warned them in particu- 


‘ lar, but, inasmuch as I was always a non-believer in the security of 


. @:° 


, the endorsement of George A. Davenport, I may have expressed 


myself in their presence, whereby they took warning. 


- 2690 Int. 4. Did you not ask others to caution them about such 


security ? 
(Same objections as to int. 3.) 


Ans. 4. I do not remember. 
Int. 5. Did you not hear a conversation between Mr. Andressen 


-and the Richardsons upon the subject of George’s infirmity, in 
_which he warned them against such securities ? 


(Same objections as to int. 3 and because it is leading.) 
Ans. 5. I don’t remember. 
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Int. 6. You have stated that, from time to time from 1878 to 1875, 
commercial paper upon which the name of George A. Davenport 
appeared, either as maker or endorser, was offered to you for dis- 

count as an officer of the bank or for purchase as an indi- 
2691 vidual, and declined. State whether or not, on such occasions, 

or on any of them, any reasons were given by you to the 
person presenting such paper for refusing ; if so, what. 


(Same objections as to int. 3.) 


Ans. 6. I often mentioned to the person offering the paper that I 
did not think George A. Davenport’s endorsement or signature 
binding to a note; that I didn’t consider his signature of any value. 

Int. 7. Now you may state about how much of such paper was 
ever presented to you, by whom generally. 


(Same objections as to int. 3.) 


Ans. 7. [am unable to state the amount of paper offered. The 
paper must have exceeded 30,000 dollars that came under my 
notice; most of it presented by Julius Schutt and George E. 

Gould. 
2692 Int. 8. In what denominations were the notes generally ? 
I mean, what was the general amount of the notes? 


(Same objections as to int. 3.) 


Ans. 8. Any amount a purchaser wanted. The amounts were 
fixed to suit the purchaser, but most notes I have seen were 500, 
1,000, 1,500, or 2,000 dollars. 


Reeross-examination : 


Int. 1. At what discounts was this paper offered ? 

Ans. 1. From 5 to 10 per cent. discount on the face of the note, 
some of the notes drawing interest at the rate of ten per cent. after 
maturity, and others from date. When the notes first appeared on 
the street they were offered and taken at a less discount, but the 


discount grew as the notes multiplied and time progressed. 
(S’g’d) EK. S. CARL. 


Subscribed and sworn to before me this 20th day of April, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., May 4, 1880. 


2693 UNITED StTaTEs OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samual Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 27th day of March, 1880, and on the 
20th day of April, 1880, E. S. Carl, who was then by me duly sworn 
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* (Endorsed :) Filed Sept. 2, RSSt. EL R. Mason, clerk. 

2695 Deposition of George L. Davenport. 

2a APRIL 12, 1SSQ—9 a. m. 
- Examination proceeded. 
_All parties present. 


‘GEORGE L. DAVENPoRT, being first duly sworn, doth, in answer 
to the several interrogatories to him propounded, testify as follows on 
behalf of defendant: 

‘I. 1. What is your name, age, residence, and occupation ? 

‘A. 1. George L. Davenport; age, 62; residence, Tama county, 
Iowa ; occupation, Indian agent of Sacs and Foxes; have been In- 
dran agent since August 1, 1879. 

.I. 2. Where were you born and where have you resided most of 

your life ? 

2696 A. 2. Born on Rock Island, State of Illinois; have resided 
in Davenport most all of my life. 

I. 3. What was your father’s name and when and where did he 
die, if dead ? 

A. 3. His name was George Davenport; he died on Rock Island, 
State of Illinois, July 4, 1845 ; he was murdered by robbers; he was 
62: vears of age at the time of his death. 

I. 4. State after whom this city was named. 


, ha to by plaintiff as incompetent, irrelevant, and immate- 
rial. 
A. 4. It was named after George Davenport, my father, of Rock 


Island. 
I. 5. When were you married, and of whom does your family 


cousist, naming children in the order of their birth ? 


(Same objections as to int. 4.) 


: A. 5. I was married in November, 1839; my wife is still 
2697 living; my children are George A. Davenport, Joseph Dav- 
* enport, Naomi L. Davenport, Kittie Davenport, William Dav- 
enport, Harry C. Davenport, and Ebenezer C. Davenport; all of my 
children but William are living. 7 
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occupied this soar 18 years, I think ; [ was president of the gas 
company for akout 20 years, 1 think, from the time of its organiza- 
tion up to 1876. 
I. 7. You have stated that George A. is your eldest son. When 
and where was he born ? 


(Same objections as to int. 4.) 


A. 7. He was born in August, 1840, on Rock Island, at my father’s 
house. 

2699 I. 8. What was the condition of his health, physically and 

mentally, in early childhood? And, if any change occurred, 

state at about what age and all the particulars in reference thereto. 


(Same objections as to int. 4.) 


A. 8. His health and condition was good up to his first sickness, 
when he was about 5 years old; he had asevere attack of some kind 
of sickness, and they give hin some strong medicines ; he had been 
eating green apples and they thought it had partly paralyzed his 
stomach; he was then living at my mother’s, on Rock Island; I 
don’t know how long he was sick, but he recovered soon after and 

continued in good health up to about the age of 7; some 
2700 time in August, 1847, he came home from school and com- 

plained he had a headache; that his head hurt him; they 
spread a blanket on the floor and they laid a pillow down, and he 
lay down on the floor a little while; he then complained that his 
mother and sister, who were sitting there sewing, troubled him, 
made him worse, and he asked permission to go upstairs to bed ; he 
went up and lay down on his bed and remained there until I came 
home to supper ; my wife then sent the hired girl up to wake George 
up—we supposed he was asleep—and bring him down to supper ; 

she went upstairs and gave a scream and said there was some- 
2701 thing the matter with George; I immediately rushed up- 

stairs and found him on the bed all drawn up into a knot, 
with his limbs all drawn up and his eyes turned up, and he was all 
in a foam or sweat—all wet; I picked him up in my arms and car- 
ried him down and handed him over to his mother, with directions 


’ 
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to put him in a hot bath as quick as possible; then I went in search 
of the doctor; I couldn’t find our family doctor, E. S. Barrows, but 
I foind Dr. Witherwax; he immediately came and shortly after 
Dr. Barrows came; they did all they could; they failed to bring 
him; to his senses again, and he remained 3 or 4 days ina 
. very bad condition. They called in Dr. P. Gregg, of 
2702 Rock Island, and a Dr. Knox, of St. Louis, who was visit- 
ing in Rock island. They seemed to be of the opinion that 
his jstomach was paralyzed. They had not been able to get any 
operation on the bowels. They then proposed to give him a dose of 
some preparation of “croton oil.” Dr. Gregg administered it, and 
he recovered his bodily faculties, but not his mind. He remained 
for about 4 months in an idiotic state. He would wander around 
the room, put his hand on the wall, and cry for water. We would 
hand him water, but there was still the cry for water. He didn’t 
. seem to know what you gave him. He would cry, have spells 
2703 of crying, and he would have spells of laughing. Part of the 
’ time I had to keep him tied to keep him from tearing every- 
thirig to pieces. I had to keep watchers with him day and night 
during the time. He then begin to grow gradually better. He 
seethed tocome to know things—to come to his mind. Part of the 
time his eyesight was affected. 
I: 9. Was there or not a consultation of physicians held, and what, 
if anything, was said to you about the necessity of administering 
strong medicine and its consequence, and what physicians were 


present ? 


(Same objections as to int. 4.) 


: A. 9. There was a consultation ; Dr. Gregg, Dr. Barrows, 

2704 and Dr. Knox were present. They told me the only hope 

' was to give him a dose of this croton oil preparation ; that if 

it operated he would get better and if it didn’t operate they thought 

it would be fatal. I consented for them to do whatever they thought 

= best. The medicine was prepared and administered by Dr. 
rege. 

I, 10. What schools had George attended prior to the sickness last 
mentioned, what progress had he made in learning, and what change 
did you observe In his mental condition after recovering his phys- 
ical health from that severe spell of sickness ? 


(Samo objections as to int. 4.) 


2705 A. 10. He attended school at St. Anthony’s church, Rev. 

Father Palamorgues. He seemed to learn fast, could begin 
to read, and was making very good progress in learning. After re- 
covering from this severe sickness he had lost all knowledge of what 
he had learned before. He didn’t know a single letter. He had to 
learn all his letters and everything as if he had never known them 
before. He lost everything; everything previous seemed blank. 
He was a perfect child and had to begin everything over again. He 
seemed very weak and difficult to learn. 
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I. 11. You may now state all efforts you made after that severe 
spell of sickness to educate George. 


(Same objections as to int. 4.) 


2706 A.11. I sent him to Father Palamorgues’ school at St. 
Anthony’s church. He made every effort to learn him. He 
was morose and irritable, and his behavior was such that it was 
impossible for him to keep him with the other children. My wife 
then took him up to Sinsinaway Mound, where Joe Davenport and 
Willie Davenport had been going to school previously. That was 
in the fall of the year. She was also taking my girls to school in 
Towa, back of Dubuque, at another school. She left George at the 
Sinsinaway College and went on to Dubuque. In 3 or 4 days after- 
ward she found a message at Dubuque from the president, 
2707 Rev. Mr. Walker, that she must come and take George away 
from the school; that he could not keep him there. I also 
received a letter from the president to about the same effect. She 
then took George to ‘Dubuque, where the Sisters proposed if she 
would take George out to the young ladies’ academy they would 
try to keep him through the winter and not let him study, but 
let him rest. They thought if he was kept quiet and allowed to 
rest he might get stronger in his mind and improve. He remained 
there under their care until spring, when my wife went up to the 
school and they refused to keep him any longer; that his conduct 
was such that they were afraid it would break up their 
2708 school, and they couldn’t keep him any longer. He was 
then brought back to Davenport. I was then advised by 
Hon. Judge Mitchell, my brother-in-law, Doctor Barrows, and some 
of my friends to take him to Baltimore to Mount Hope Lunatic 
Asylum. I then took George, accompanied by Judge Mitchell and 
Dr. Barrows, to Baltimore. When we got to Baltimore I went to 
Mount Hope institution and examined it; found it a fine institu- 
tion ; every body in it seemed to be lunatics or crazy, and I was 
fearful that instead of making an improvement in George it would 
have a contrary effect. I still had hopes of having George improved. 
I then consulted the Right Rev. Archbishop Kendrick, and 
2709 he advised me totry the Christian Brothers, at Ellicott’s Mills. 
Ididso. I went outand made an arrangement to take George 
and see what they could do with him. Ilefthimthere. He imagined 
the boys were making faces at him. He went out to one of these 
street pedlars, bought a dirk knife, went back, and he was going to 
clear out the school. They had great difficulty in getting the knife 
from him. The Brothers brought him back to the hotel where I 
was still stopping and said they couldn't keep him. I again con- 
sulted the archbishop, who advised me to go to Professor Joseph 
H. Clark, of Baltimore. I took him there and made arrange- 
2710 ments for him to take charge of him and see what he could 
do with him. He remained there about 5 years under his ~ 
charge, and he couldn’t keep him any longer; he had become of 
age. He wouldn't study, and he wrote for me to come on and take 
him away. | 
W3—145 
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I. 12. State, if you please, what kind of a school Mr. Clark kept. 


(Same objections as to int. 4.) 


A. 12. It was a private school. He kept a few boys from the South, 
I understood, weak-minded boys. He had a school-house a little 
ways from his residence, but he boarded George with his family. I 
don’t know what he did with the rest. 
2711 I. 13. You can state now, as accurately as you can, the 
amount of money spent by you in your attempts to educate 
George, and particularly the amount paid Mr. Clark. 


(Same objections as to int. 4.) 


A. 18. I paid Mr. Clark, I think, about six hundred dollars a year ; 
this included his board and his tuition. I clothed him outside of 
this. I don’t remember how much I paid the other institutions; he 
remained in them but a short time. 

I. 14. On George’s return from Baltimore, what progress did you 
discover he had made in acquiring an education? 


(Same objections as to int. 4.) 


A. 14. He had made very little progress; he was able to 

2712 read a little and to write a little. He didn’t seem to under- 

stand but very little of figures. He could add a few figures 
together, but I don’t think he could multiply or divide. 

I. 15. You state, on his return from Baltimore, he had attained his 

majority; what efforts, if any, were made after that to educate him? 


(Same objections as to int. 4.) 


A. 15. He never went to school afterwards. 

I. 16. Asa matter of comparison, state how George in acquired 
knowledge, after he returned from Baltimore, compared to his gen- 
eral knowledge prior to his severe spell of sickness. 


(Same objections as to int. 4.) 


A. 16. He could read and write before his sickness and he could 

read and write after his return from Baltimore. I think 

2713 he improved during the years he was at Baltimore. I think 

he knew more after his return from Baltimore than he did 
before his sickness, 

I. 17. You may now state the condition of George's physical health 
subsequent to his severe sickness, and, if subject to any severe atilie- 
tion, how soon after his severe sickness it was noticed, and how long 
did it continue and its frequeney. 


(Same objections as to int, 4) 


A. 17. When he was, I think, about 14 he had another severe sick- 

ness—a fit or paralytic. It affected one side of him, but the prompt 

action of the doctor recovered him from that, but always left 

2714 him with one shoulder lower than the other; after that he 

then became afilicted with epileptic fits, and these has con- 

ns ty up to the present time—seeming to grow worse as he grows 
older. 
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I. 18. You may state the particulars of the attack he had when 
about the age of 14, refer-ed to in your last answer. 


(Same objections as to int. 4.) 


A. 18. I think I lived on the corner of Third and Brady at the 
time. It affected his knee and it affected his sight. It drawed his 
eye a little. I don’t think I was present until after he had the 
attack. I don’t know whether he was at the house or whether he 

was carried to the house. I saw him after Dr. Barrows came, 
2715 I. 19. You may now state, as ac-urately as you can remem- 

ber, how soon the last attack mentioned was followed by 
— and how frequently thereafter he had other attacks or con- 
vulsions. 


(Same objections as to int. 4.) 


A. 19. I think those convulsions or epileptic fits came on him in 
1863 or 1874. After this attack, at about the age of 14, he would 
have little, slight spells. He would hunt rats and go looking around 
for things in the room—in the corners, under the table, and all 
around. He would act as if he was hunting for mice or rats. About 
1863 or 1864 he then began to have severe spells. He would fall 

down in convulsions and draw all his limbs up; his eyes 
2716 would turn and he would have a severe, tremendous struggle. 
He would bite his tongue and foam at the :aouth. 


Adjourned till 2 p. m. 


2 P. M. 

Examination proceeded. 

All parties present. 

I. 20. You may explain more fully your son’s condition from the 
age of 14 until he had actual convulsions. I mean at the times when 
he seemed to be in a peculiar condition—when found crawling on 
the floor or seemingly hunting for something. Would he or not be 
conscious of what he was doing at these times? 


(Same objections as to int. 4.) 


2717 A, 20. I don’t know that I can explain more fully than 
that those spells would come upon him, He would get doing 
these things and we would speak to him sharp to get him out of 
them, We could rouse him by shaking him, have often had him 
in my buggy and noticed by his countenance a change; he would 
seem to be feeling with his hand for something in his pocket. | 
would rouse him up by shaking him, and then he would be all right 
again. He would be unconscious of what he was doing at those 
times, 
I, 21. How frequently was he subject to the spells you described 
in your last answer? 
(Same objections as to int. 4.) 
2718 A. 21. Very irregular. Sometimes he would have 2 or 3 
spells a day; otherwise he would go 3 or 4 days, probably a 
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week, without having a spell; then he would sometimes have only 
one spell. 

J. 22. As he grew in years what was the character of thes- spells 
you have described as to violence; I do not now mean convulsions, 
but what I would call vertigos ? 


(Same objections as to int. 4.) 


A. 22. It is difficult for me to make the difference. In the begin- 
ning, when he had those slight spells, he went away for 2 or 3 years. 
After he came back there was a period of several years he had slight 
spells, and they kept growing worse until they came into convul- 
sions. ag seemed to grow stronger and stronger as he grew 

older. 
2719 I. 23. You may now state, aside from the severe attacks at 
the age of 7 and again at 14, when you saw him in what 
might be called a convulsion or fit and describe his appearance and 
actions while in it. 


(Same objections as to int. 4.) 


A. 23. I think about 1864 or 1865, I can’t tell exactly, was about 
the time he commenced to have those severe attacks, convulsions. 
I can’t tell whether the first one I saw him in was in the street or 
in the house. He would suddenly fall and then his limbs would 
become rigid and work—spasms, contractions—they would have 
quivering motions. He would foam at the mouth and sometimes 

_ bite his tongue. His eyes would turn up—wall up. We 

2720 would shake him up, pick him up, try to rouse him, and 

when the spell was goiug off and he was coming to himself 

he would be ugly, want to strike you, fight all around, not seeming 
to know that he had been in one of those fits. 

I. 24. You may now state the frequency of the convulsions from, 
say, 1864, 1865 to the present time. I mean by that how often each 
week, month, or year, as the case might be. 


(Same objections as to int. 4.) 


A, 24. That would be very difficult to tell, any exact number. It 
appeared to be irregular. In the beginning it seemed to be at longer 
intervals between them. Sometimes he would have 2or3a 
2721 week. Sometimes he would have 2a day. Then he might 
go along probably a week, or it might be 2 weeks, without 
having any. He even might go a month without having any. 
After going a month without having any he would sometimes have 
2 or 3 spells right away—bad spells; some of those fits were a good 
deal worse than others. The number of fits he had each year from 
1865 down to the present time would average, I believe, 30. T be- 
lieve I would be within bounds to say 30. I believe he has had 
more. In the last 4 or 5 months he has had at least 20. 
I. 25. Where has George been since you have been acting as In- 
dian agent, most of the time, and in that connection state 
2722 whether he has been under your direct observation, and the 
number of convulsions you have seen him have during that 


time. 
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(Same objections as to int. 4.) 


A. 25. He has been most of the time with me at the agency since 
the middle of September last. I think that was about the time he 
came out. Except the time that he has been here to Davenport— 2 
or 3 trips—he has been under my direct observation. As near as I 
can judge, I should think he had about 20 convulsions in that time. 

I. 26. Under whose care has George been, and with whom has he 
made his hore since his return from Baltimore? : 


(Same objections as to int. 4.) 


2723 A. 26. He has been under my care and he has lived with 
me ever since. — 
I. 27. You may now state whether or not these convulsions would 
occur at any particular time, day or night, and what you observed 
in that respect. 


(Same objections as to int. 4.) 


A. 27. They didn’t seem to happen at any regular period; they 
were irregular; they would happen sometimes in the morning; 
sometimes in the afternoon ; sometimes at night; sometimes in the 
middle of the night. | 

I. 28. When he would have these convulsions at night how would 
your attention be attracted to him? 


(Same objections as to int. 4.) 


A. 28. He gives a terrible scream at the beginning of them ; 
2724 scares every one in the house; then a choking, smothering 
noise; then blow out; then catch his breath convulsively ; 
then, as the convulsion dies away, groans; he keeps groaning until 
the convulsion ceases, and then he is quiet. 
J. 29. You may state what you have observed of his condition 
and mood a short time prior to these convulsions. 


(Same objections as to int. 4.) 


A. 29. He is generally very uneasy, restless, moody, sulky; he 
shows a kind of a cross disposition. 
I. 30. You may state what you have observed as to his condition 
and conduct immediately following these convulsions, and give 
incidents that have come under your observation that have 
2725 occurred in his conduct at such times. 


(Same objections as to int. 4.) 


A. 30. He seems to be deranged. He will get up and go out and 
wander over the hills. We have to follow him and watch him and 
see where he is going. On one occasion he had one of those con- 
vulsions in my office, here in Davenport, about 5 years ago. He 
got up, left his hat on the floor, went out up Main street, beyond the 
corner of Sixth, beyond Mr. Cook’s building, and turned into the 
alley ; he then undressed himself, laid his coat, his pants, his vest, 
his watch, and his boots on the side of the alley; he took off every- 
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thing but his shirt and one sock, just as if he had 
2726 a notion he was home and was going to bed. He then trav- 
elled east up the alley toward Brady St., and was met bya 
person who knew him and brought him down to Porter’s stable and 
got him a suit of clothes and put him in a buggy and sent him 
home. He was unable to give any account of himself or what he 
had done with his clothing. He didn’t recover his clothes until the 
next day at about 11 o’clock. They were found by Mr. E. Cook’s 
hired man. I had a gas meeting that evening in the room adjoin- 
ing my office, and I couldn’t go home to supper, and I asked George 
to remain until the meeting was over. I kept going out every 
2727 few minutes and into the room where George was to see if he 
was there and to keep him quiet, telling him we would soon 
be through. The next time I went out his hat was laying there and 
he was out and I immediately went to find him. On another occa- 
sion, about 3 vears ago, he took one of those fits in the buggy, as we 
were'coming down in the morning from my house to the office. I 
had great difficulty in holding him in the buggy and keep him from 
falling out. I managed to reach Schlegel’s drug store, on Second 
5 St.; and got Mr. Schlegel to assist me until the spell was over. 
2728 He then got out of the buggy and walked up the street till he 
got opposite Mr. Rosenberger’s clothing store; he turned and 
went into the back part of the store and lay down on some hat and 
cap boxes as if he was going to bed. He lay there a few minutes 
and then he got up and went out the back door and uptown. I 
sent a policeman after him, and he followed him a long time be- 
fore he could catch him. He went over the hills back of the town. 
He seemed perfectly deranged. It would be 3 or 4 hours, sometimes 
half a day, sometimes an hour, before he would get his conscious- 
ness. He would get up in the night, put on his boots, and 
2729 go to bed with them on; then he would pull them off and 
leave them in the bed, and he would get up in the morning 
and. he couldn’t find his boots, and then he would accuse somebody 
of stealing his boots. He said he would shoot somebody for stealing 
his boots. 
I. 31. State what, if any, accidents have occur-ed to George at the 
time of these spells endangering his life. 


(Same objections as to int. 4.) 


A. 31. On 3 or 4 different occasions he fell into the river; he had 
to be dragged out. On one occasion the people on the ferry-boat 


' had to roll him on a barrel to get the water out of him, he was so 


near drowned. Another occasion he was in my office alone, 


- 2730 and he fell in between the wall and the stove in one of those 


f' 


_ ~~ 


spells and burned the side of his face. This was about 2 


. years ago, I think. Somebody heard the fall and came to see, and 
dragged him away from the stove. A few minutes after this acci- 
dent I came in and saw him. Part of his ear and side of his face 
was burned. It left a very ugly scar. There were a good many of 
these little circumstances. One time, after having one of those 
spells, he came into the office, stood up against the stove, and burned 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 743 


his 3 knuckles so that they were sore for some time, and he 
2731 didn’t seem to know what he was doing. When he came to 

he wondered how he had burned his knuckles and didn’t 
remember about it. I was watching him at the time and said, 
George, you have burned your knuckles. He replied, “No, I 
hav’n’t.” He didn’t seem to realize it at all until afterwards it began 
to pain him, and he wondered how he had burned his knuckles. 
He had had a fit probably 15 or 20 minutes before that, and he was 
in a dazed, delirious condition. Another time, at home, he had 
one of those fits in the night; when he got over the fit he jumped 

out of bed and run up the stairway that leads to the balcony 
2732 on the top of the house. He fell over a large marble table— 

upset the whole thing; there was a terrible crash, as though 
the whole house was coming to pieces. He then made for one of 
the windows to try to get out on the roof, but the windows were 
nailed down and he couldn’t get it open. He had nothing on but 
his shirt. He was taken with the fit when in bed. 

I. 32. You may now state what effect upon the disposition of 
George A. these fits had, as you observed them, and state what, if 
any, acts of cruelty you have observed in his conduct towards ani- 
mals and man. 


(Same objections as to int. 4.) 


A. 32. So far as my observation has gone, it has had a very 
2733 bad effect; it seemed to make him vicious, cruel, and tyran- 
-icial. He seemed to be without feeling. He owned a do 
at one time and it didn’t do what he told the dog to do, and he beat 
him and kicked him and pulled his ears and everything you could 
imagine, and continued it every day. He beat him and dragged 
the dog about until the dog bit him; he then shot the dog with his 
revolver. This was some 4 or 5 years ago. On. another occasion 
he had won a pony ata raffle, and he beat that in a most cruel 
way.’ Every day he would beat that animal, until we persuaded 
him to sell it to somebody. This was some 5 or 6 years 
2734 ago, after he owned the dog. He shows a tyran-ical disposi- 
tion towards hired people and children. At the least thing 
he is for shooting them—that is, during those moods or spells. On 
one occasion lately, at the agency at Tama City, he was sitting on 
the stoop in front of the house and there wasa lot of cattle that came 
to the stable about 100 yards off. He wanted them driven away. 
A little girl at the house came down stairs on an errand for her — 
mother and he ordered her to drive the cattle away. She replied 
that she couldn’t do it—that she had to do an errand for her mother. 
At that he flew into a great rage and drew his revolver 
2735 and attempted to shoot her. The girl went upstairs and he 
went out to the front of the building and pointed his pistol 
up at the window to see if he could see her so as to fire at her. The 
mother came down to interfere and he took a wooden poker from 
the stove hearth and struck at her, but the end of the poker struck 
the casing of the door and prevented it from hitting the woman. 


e 
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I. 33. During the last 15 years what has been his conduct as to 
carrying revolvers and threatening people? 


(Same objections as to int. 4.) 


A. 33. His conduct has been very bad. He has threatened a 

great many persons and has been arrested and been put 

2736 in jail and been fined. His revolvers have been taken away 

from him. I should say at least 15 revolvers I have taken 

away from him—probably more. Those things generally happened 
out of my presence. He was careful before me to behave better. 

I. 34. State what, if any, instructions you gave to the police con- 
cerning George for such occasions, and whether or not George has 
been brought to your office by them for misconduct; if so, how often, 
and the circumstances. 


(Same objections as to int. 4.) 


A. 34. The instructions that I gave to the police were to always 
watch George—watch where he went—and try to prevent him 

2737 from doing any injury to any person. One occasion he got 
into a row with aman named O’Brien—probably 2 years ago. 

The police had to interfere and bring him into the office to save 
him from having a big row. Another occasion, I think about two 
years ago, he went into Dessaint’s store and made an attack on Des- 
saint—wanted to shoot Dessaint—and the policeman went in right 
behind him and threw his arms around him and prevented him 
from doing any mischief and brought him up to my office. Another 


' occasion, 6 or 7 years ago, he attempted to shoot the carriage driver. 


| He fired at him, but missed him, and he then went into the 
2738 house and attempted to shoot his mother. They sent for 
Kaufman, the marshall, and he came and took him to jail. I 

was not present, but they sent for me. I couldn’t hardly tell the num- 


- ber of times he has been brought to my office in the last 10 years by 


- policemen on account of difficulties—prohably 6 or 7 times—maybe 
- more. 
Adjourned till 9 a. m., April 13, 1880. % 


APRIL 13, 1S8O—9 a. m. 
Examination proceeded. 
All parties present. 
I. 35. State what efforts you made to prevent George from pur- 
chasing revolvers and other dangerous weapons. 
2739 (Same objections as to int. 4.) 


A. 35. I went to the hardware stores and requested them not to 
‘sell them ; also to the gunsmith, where they sell fire-arms. 
I. 36. How early in life did George manifest a mania for revolvers 


~ and dangerous weapons? 


_ (Same objections as to int. 4.) 


A. 36. It is difficult for me to tell how early. I think he carried 
a pistol before I knew he carried one. I believe after he came from 
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Baltimore he carried revolvers; I think he carried them before he 
went to Baltimore ; still without my knowledge. 

I. 37. How many revolvers have you at any one time had in your 
possession taken from George? 


(Same objections as to int. 4.) 


2740 A. 37. I think we have had probably 4; maybe as many as 
7. I don’t know the exact number. We kept taking them 
away from him and hiding them. 
I. 38. You have not stated, I believe, and may now do so, the 
length of time these convulsions continued. 


(Same objections as to int. 4.) 


A. 38. They varied very much. Sometimes it would be only a 
minute or two, sometimes five minutes, and sometimes probably 10 
minutes. One lately seerned to me to last an hour. I didn’t time 
it, but it seemed to me a very long time. 

I. 39. You have stated that, according to your best recollection, 

George became subject to actual convulsions as early as 1864 
2741 or 1865. You may now state from your observation the 

character of these convulsions as to violence from that time 
down to the present. 


(Same objections as to int. 4.) 


A. 39. In my opinion, they have been growing stronger down to 
the present time. Hehad one lately that was the worst one I ever 
see him have. That was the one that I stated I thought it was an 
hour before he got out of it. I thought it would be his last; I 
thought he was dying. 

I. 40. How were they as to frequency from 1864 or 1865 down to 
the present time—I mean by that have they or not increased in 
numbers ? 


(Same objections as to int. 4.) 


2742 A. 40. I think I notice in the last 6 or 7 months an increase 
of those fits. I think they gradually grew more frequent 
from the commencement. 

I. 41. You have stated that George was as bright as boys ordina- 
rilly until he had the severe affliction at about the age of 7 years. 
You may now state what his mental condition was and has been, as 
you observed it, from that time to the present. 


(Same objections as to int. 4.) 


A. 41. According to my opinion, his intellect has been weak. For 
a long time his intellect was shattered entirely, and it has been very 
defective ever since. 

I. 42. You may state what you have observed in his mental ca- 
pacity, in the way of a change, after having actual] convulsions—say 
from 1864 down to the present time. 


(Same objections as to int. 4.) 
94—145 
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2743 A. 42. Always after those convulsions he appeared to be 
insane, and then he would gradually grow out of them. 
Lately those severe ones seems to affect him more than usual. He 
is restless, nervous, never satisfied, wants to change. He wants to 
come back to Davenport and then go right back again; continually 
restless—more difficult to control and advise. He complains of his 
brain hurting him. Itis my opinion that they have weakened bim 
every time. I believe every one of those weakens his mental con- 
dition—it disorders his mental condition. 
I. 43. The point that we were endeavoring to reach by the last 
question is whether or not, as you observed it, as one convul- 
2744 sion would follow another and one year another, George 
would gradually grow weaker in his mental capacity. You 
will please answer this as you may have observed it in him. 


(Same objections as to int. 4.) 


A. 43. I believe it has. 

I. 44. After George met with the severe affliction at the age of 7, 
please state what the characier of his conversation was and has been 
from that time to this. I mean on what subjects would he generally 


want to talk? 
(Same objections as to int. 4.) 


A. 44. That is difficult for me to state all the subjects he would 
talk about. His great hobby was fishing, hunting, or trapping; that 
seemed to be his great hobby, but he was always, in my pres- 
2745 ence, under a restraint—he was always more careful in his 
talk before me than he was in his talk out of my presence. 
He was inclined to talk very little when he was in my presence. 
' I frequently came up to him when he was talking in his extravagant 
- way and as soon as he would see me he would stop. I used to talk 
‘ to him to try to prevent him from going on in this extravagant 
- way, and he got so, as soon as he would see me, he would stop. 
_ J. 45. Being a man who has raised a family, you understand the 
influence and control that a father has over a child ; say,a young son. 
You may now state what relation, comparatively speaking, 
2746 George has sustained to you, so far as control and influence 
is concerned, all his life. 


(Same objections as to int. 4.) 


A. 45. He has always been obedient and under my control as a 
child. I have always controlled him, except in a few extreme cases. 
I have failed to control him at that moment. 

I. 46. By reason of his mental weakness have you or not regarded 
and treated him the same asa young child and have you or not 
been able to controll him to the same extent as if he were a young 
child, aside from the times, of course, when under the direct in- 
fluence of a convulsion ? 


(Same objections as to int. 4.) 
A. 46. I have always treated him and controlled him as a child, 
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as a boy, or an-afflicted person according to his age or condi- 
2747 tion. As he grew older he required different treatment from 
when he was so small. 
‘I. 47. What, if anything, peculiar was there about George’s 
memory ? 


(Same objections as to int. 4.) 


A. 47. He would forget ; not have good recollection ; sometimes 
come in and sit down to dinner and eat his dinner. He would go 
out, and after a little while come back and want to know why we 
hadn’t called him to dinner—that he hadn’t had his dinner, and 
insist that he had had no dinner, and sit down and eat another din- 
ner. He has done that a great many times. I would frequently 

borrow his knife and I would return it to him. Aftera little 
2748 while he would come back to me and want to know where 

his knife was. Heseemed to forgetaboutit. I would tell him 
to feel in his pocket and he would find it; many such instances, show- 
ing his memory was forgetful. I would takea revolver away from him 
and he would forget we had taken it away, and he would go and 
buy another revolver directly. I allowed him some spending money 
and gave him several old houses to collect the rent of—on his block 
59. He would say to me, “ Father, I can’t collect any money out of 
these fellows—tenants.” Then he would say such a tenant owes 
me, say, 60 dollars, and that he couldn’t get anything out of him ; 

that he hadn’t paid anything. I would make inquiry about 
2749 it and find that the man would owe him probably not more 

than 5 dollars instead of 60 dollars, having paid him along 
at different times and he had forgotten having received the money. 
What I have stated would be about a sample of his memory—the 
way he would forget anything he had transacted. 

I. 48. What changes have vou observed, if any, in his memory as 
he has grown older ? 


(Same objections as to int. 4.) 


A. 48. I think his memory is weakening; not so good now as it 
was. I think it is getting more impaired as he gets older. 
I. 49. In a social point of view what have been George’s habits? 


(Same objections as to int. 4.) 


2750 A. 49. He has kept himself aloof from others. He has not 
had comrad-s or companions; didn’t seem to wish any. He 
seetns to incline to keep himself away from people. | 
I. 50. For the purpose of another question, you may state the dif- 
ferent places in Davenport where you have resided and at what 
points you have had an office or place of business. 


(Same objections as to int. 4.) 


A. 50. I first resided on Front St., between Main and Brady, and 
lived there between 3 and 4 vears; then I resided about 4 years on 
the corner of Main and Second ; then I resided from 15 to 18 years 


a a 


1868. 
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on the corner of Brady and Third St.; then I resided 10 or 
2751 11 years at my present residence on the bluff. I first kept a 
store, corner of Main and Front. After I quit business I 
opened an office in Davenport’s block—block 41—on Main St. I 
occupied a room on the second floor. I had an office there from 
1856 or 1857 to the summer of 1879. 
I. 51. You may now state what George’s habits were as to being 
with you or about your office or place of business. 


(Same objections as to int. 4.) 


A. 51. I always kept him with me as much as possible, and the 
office was his stopping place. I had a little room built for him to 
keep his things in—keep his clothing, his fishing poles, and all his 

traps—fishing things, tools, and everything of that kind that 


- 2752 he amused himself with that he could lock up. I had a 


lounge there so he could lay down and rest. 
I. 52. You may state what your practice was, after moving on the 


. bluff, as to bringing George with you from your home to your office 
~ and taking him back again at night or evening. 


(Same objections as to int. 4, and because it is leading.) 
A. 52. My habit was to come down every morning with a horse 


_and buggy and George with me. He would go home with me at 
‘nights. Sometimes he would want to f° a fishing early and he 


would walk down by himself and get his breakfast down town. The 
usual custom was to come and go with me every day. 


2753 I. 53. How long did the practice named continue? 


(Same objections as to int. 4.) 
A. 53. It continued until I went to Tama, and commenced about 


I. 54. How would George spend his time during business hours— 
during the period stated, or while your were down-town ? 


(Same objections as to int. 4.) 


. A. 54. He would go to the office, sit there and smoke, get tired, go 
down to Dr. Wright’s, and stay there a little while. Then he would 
come back to the office and go up, probably, to the Fire King ; Sam. 
Perry’s post office; visit some of the carpenter shops, shoemaker 
shops; various places on the square. Then he would visit the river; 


be at the ferry dock trying to fish. He would visit the tobacco — 


2754 shops. He was always moving; never staid long.in any one 
? place—back and furward—back and forward; first one place 
and then another; that was about his generai habit. 

' J. 55. In wandering to and fro, from point to point, what associ- 
ates, if any, would he have ? 


. (Same objections as to int. 4.) 


' A. 55. He would go alone. 
- [. 56. As George would go out and in from your office what, if 
anything, would he talk about; what kind of topics or subjects ? 


- (Same objections as to int. 4.) 


; 
DI RIES PETIA A ten —<_ 


eS 

e 

4 
BE STE ne 


A tat i ee i old 


; 
ee Be PA CO ere 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 749 


A. 56. If he was fishing he would probably talk about fishing. 
If he was at the Fire King he would talk about the firemen, and 
complain of pains, of headache, of his head hurting him, or some- 

thing of that kind. He never was talkative to me. He was 
2755 always reserved. 3 
I. 57. You have stated that you had an office on the corner 
of Second and Main from about 1856 to 1879; state what your gen- 
eral business was during that period. : 


(Same objections as to int. 4.) 


A. 57. A large part of that time I was president of the banks I 
have already named. I was president of the gas company, and that 
took part of my time. I was also executor of Antoinne Le Claire’s 
estate. I was building some and looking after tenenants renting 
stores. My time was all the time occupied. I was busy. 

I. 58. State whether or not during all this time George’s time was 
spent in about the same way as you have stated in some of your last 
answers. 


2756 (Same objections as to int. 4.) 


A. 58. Yes, sir; it was a fair sample of how his time was spent. 

I. 59. You have stated that George evinced quite a desire, if nota 
mania, for fishing and hunting ; you may now state whether he had 
any success in those pursuits, and generally what kind of game did 
he hunt for? | 


(Same objections as to int. 4.) 


A. 59. He fished a great deal. Once in awhile he would catch a 
fish, but it was very seldom. Whenever he did catch one we were 
sure to hear of it. So far as his hunting was concerned, I used to 
frequently join hunting parties and go hunting to the Wapsie, Bos- 

ton Bay, Meredosia. I used to take George with me on a num- 
2757 ber of occasions, but he had no success in killing anything. 
He has several times killed a duck. One time he killed a 
goose flying over near our vain-. On one occasion I let him go with 
Joe Davenport, his brother, with a hunting party out to the Wapsie. 
From the Wapsie they went over to the Meredosia. During the 
time he had one of those bad spells and he came very near shooting 
one of the party, as I was told; Joe Davenport had to put him in a 
wagon and bring him home. That was the only occasion that I 
remember that I let him go hunting with another party except I 
was with him. He had great propensity for hunting rats, 
2758 mice, and such things. I don’t know much about his suc- 
cess. About my place he had traps and tried to catch gophers. 

I. 60. State whether or not he evinced a disposition to purchase 
hunting apparatus and fishing-tackle; and, if so, state such articles 
as he was in the habit of purchasing. 


(Same objections as to int. 4.) 


A. 60. He always wanted good fish poles, and any new kind of 
hook he would hear of he was for sending off for. Sinkers and 
spoon hooks and some new thing he would hear of, he would be for 
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sending for it. Those things he generally ordered without my 
knowledge. I wouldn’t know anything about it untill they would 
come. He would get full fustian hunting suits; sometimes he 


2759 would get a corduroy suit. 


Adjourned till 2 p. m. 
APRIL 13, 1880—2 p. m. 


Examination proceeded. 

All parties present. 

1.61. Were these hunting excursions that you speak of having 
made after George attained his majority ? 

(Same objections as to int. 4.) 

A. 61. Yes, sir. 

I. 62. In your answer to one eames you say you took him along 
with you when you went and allowed him to go once with your son 
Joseph when he went; are we or not to understand from the lan- 

guage thus used that you would not allow him to go alone ? 
2760 And, if not, please state the reason why. 


(Same objections as to int, 4) 

A, 62. [ always objected to his going anywhere alone that way 
with a gun for fear of some accident—get one of his fits or some- 
thing of that kind, and some accident might befall him, 

1. GB. When George was poe his time in the manner stated by 
you after his return from Baltimore what attention, if any, did he 
give to reading ? 

(Same objections as to int. 4.) 

A, 63. We used to have the papers left at the office and he used 
to read the papers, and that is about all the reading that I know of. 

I. 64. What success could he make at reading? 


(Same objections as to int. 4.) 
A. 64. He could read some. Sometimes he would attempt 
2761 to read out, but it was difficult to understand what he was 
reading. 
I. 65. After attaining his majority if he evinced any taste for read- 
ing of what kind of literature did he want ? 


(Same objections as to int. 4.) 


A. 65. He had very little taste for reading. He would read the 
papers here and he liked to get an almanac and look it over. He 
used to like Mansill’s Almanac of Rock Island; there were circles, 
suns, moons, and stars. He used to go to the signal service and got 
that notion there. He used to go to the thermometer to see if it 
was getting warmer or colder. He tried to tell the changes of the 


weather and the wind. He wanted to get an appointment in the 

signal service and I encouraged him in his observations out 
2762 home. I thought it would draw his attention and keep him 
: busy. I tried to get him to put it in a book—record it. He 
_ showed me his book, but I couldn’t make much out of it. 


-_. 
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I. 66. During the time you had an office in Davenport, as stated, — 
did you have occasion to employ any one to write for you—to assist 
you in your business? If so, state who and what for. 


(Same objections as to int. 4.) 


A. 66. I had for several years Mr. John L. Coffin to keep my books 
of the Le Claire estate ; also Lewis Le Claire used to do my writing 
and keep the books for the estate. Mr. Coffin was employed from 

1861 to 1868, and then Louis Le Claire continued down. He 
2763 is still keeping books for the estate. I am executor of the 
estate and pay him as executor. 

I. 67. What labor or services of any kind were you ever able to 
get from George A.? 


(Same objections as to int. 4.) 


A. 67. None. 
I. 68. What services or labor of any kind have you known George 
A. to perform for himself or any other person? = _ 


(Same objections as to int. 4) : ‘ 


A. 68. He never performed any for any person or himself. He 
would sometimes ran errands. [would sometimes send him on an 
errand, He has performed services of that kind, but no labor. 

I. 6. State the character of the errands, and whether or not he 
would sometimes forget what he was sent for before performing it. 


(Same objections as to int. 4.) 


764 A, 69. I sometimes sent him to the post office for mail—to 
get the letters in my box. Sometimes he would put the let- 
ters for me of the post office in his pocket and forget he had them. 
I would ask him if he got any letters and he would say no. A day 
or two afterwards he would put his hand in his pocket and find 
them, and say, “Why, I have gota letter here.” He would make 
mistakes in errands. I would frequently have to send him back 
again, but I can’t call to my mind the circumstances. | 
I. 70. How was he about going tochurch? Please state his habits 
in that respect. 


(Same objections as to int. 4.) 


A. 70. He used to go very regular. He would go in the church, 
remain a little while near the door, and then when the serv- 
2765 ices would begin, sometimes before it was half out, he would 
come out and stand outside until the services were out. I 
had a family pew, but he never came in it. He would stay by the 
door. It was very seldom that he would remain in church until the 
service was out. 
I. 71. What appreciation had George of money ; for what purposes 
would he spend it? 


(Same objections as to int. 4.) 


A. 71. He liked to have money and would spend it for tobacco, 
cigars, cigar-holders, and those kind of things—something that took 
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his fancy—pipes, amber mouth pieces, and all such things as would 

please his fancy. He was extravagant in that way. He was 
2766 penurious and miserly in other respects. He wouldn’t give 

any one any money—to his mother or sisters or brothers ; 
but when he saw anything that pleased his fancy he didn’t care 
what it cost. Many a time he paid 25 to 28 dollars for a meer- 
schaum pipe. He would pay 5 to 8 dollars for a cigar-holder and 
9, 10, or 11 dollars for a pocket-knife. 

I. 72. You may state what knowledge he seemed to have, if any, 
of the value of property, and the necessity which you may have 
found or experienced in preventing him from purchasing at exorbi- 
tant prices such articles as may have pleased his fancy. 


(Same objections as to int. 4.) 


A. 72. I don’t think he had any appreciation of the value of 
2767 property, except so far as he knew he had property. He 
would place a high estimate on the value of it, but still he 
had no appreciation of its value. For instance, these things that he 
paid a high price for he would soon get tired of and go give them 
to some one or sell them for a little and go buy something new of 
the same kind. Sometimes he would get tired of a suit of clothes 
he had and he would turn around and sell it for little or nothing. 
I was compelled to notify parties to quit selling him articles. They 
used to sell him things on credit and send the bills in for me to 
pay. When he had money,of course, I had no control over him 
2768 in the expenditure of the money after he had it in his hands. 
I notified people not to trust George quite often for several 
years back. 

I. 73. What peculiar freaks, if any, did George evince in the style 

of his clothing ? 


(Same objections as to int. 4.) 


A. 73. He would buy these rubber coats, rubber hats, rubber boots 
If there came a rain he would go out and tramp around in the rain 
with his rubber suit on. I never knew him to carry an umbrella— 
not as a custom; he may have carried one; I never seen him. 

I. 74. Where did George keep his rubber suit and when did he 
use ns and was there any occasion for him to have or use such a 
suit ‘ 

(Same objections as to int. 4.) 


A. 74. He generally kept his rubber suit in his little room 

2769 at my office. Whenever he would see it cloud up he would 

go and put on his rubber suit, rubber boots, rubber coat; if 

it would clear up he would change it; if it rained he would walk 

around in the rain. I have known him to change his clothing 3 or 

4 times of a day. 

I. 75. Would doing these things depend solely on the weather, or 

upon George’s condition at the time ?. 


(Same objections as to int 4.) 


| 
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A. 75. It would depend a great deal upon his condition. Hewould 
sometimes change his clothing during the day when there was no 
rain ; in using his rubber suit he would be governed by the appear- 

ance of the weather, without regard to his condition. 
2770 I. 76. You have stated that George never performed any 
labor for himself or others unless it was when you occasion- 
ally sent him on an errand. How was he about performing chores 
about the house such as boys and young men are wont to do? 


(Same objections as to int. 4.) 


A. 76. He never performed any when he was about the house 
when he was a boy. I have had great difficulty this winter to get 
him to bring in a little wood to keep his own fire at the agency 
going. I would sometimes ask him to bring in a bucket of water, 
and he would dislike it very much. | 

I. 77. How would George spend his time after attaining his 
2771 majority on going home with you in the evening, when the 
family Ae be together and doubtless talk over matters, as 

is usual in such cases? 


(Same objections as to int. 4.) 


A. 77. He generally after supper would go down into the kitchen 
and outside—it depended on the time of year—and smoke. We 
didn’t allow any smoking in the house. Then, generally, after he 
got through smoking he would go to bed. He generally went to 
bed early. Sometimes he would sit down with the family. There 
has been occasions when he would go to his room—he had a room 
to himself—and he would hear us talking. He would get in one of 

his passions and come in the room and order every one to 
2772 stop talking or else he would shoot them. He would come 

at the door and be.very violent. He would frequently go 
out of the house and go down-town. He was suspicious that some 
one was talking about him. He has done this frequently. He 
would sometimes talk with the family in the family circle. His 
talk would be extravagant. We had to humor him and not contra- 
dict him. 

I. 78. What capacity kas George had at any time to manage 
horses or teams of any kind? And, if you were in the habit of 
humoring him as you would a child in this respect, state the cir- 
cumstances. 


(Same objections as to int. 4, and because it is leading.) 


2773 A. 78. We never allowed him to drive horses or anything 
of that kind, except, probably, on 2 or 3 occasions; that was 
to take my buggy home one or two times. He couldn’t get the horse 
to go fast enough. He would holler at him and pound him with 
the whip. This was told me. I wasn’t there to see it. I very sel- 
dom let George drive when he was along with me. 
I. 79. Did you ever know George to hire a livery buggy to drive 
himself? If so, state the circumstances. : 


(Same objections as to int. 4.) 
93—145 
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A. 79. Our cow strayed away one time and I went in search of 

her with my horse and buggy. I come across George with a horse 

and buggy ; he was looking for the cow, too. I cautioned him 

2774 and told him to get right back to the stable with the horse 

and buggy. I think it was Porter’s buggy. I think another 

time he went up to East Davenport a fishing, but I am not certain 

that he went that time alone. He went with a livery horse and 

buggy. This is all I remember. He may have got livery teams 
and gone out riding, but these are only 2 times that I know of. 

I. 80. State whether or not you ever knew George to own personal 
property, such as horses or buggies or, for that matter, personal 
property of any kind, aside from pipes, fishing-tackle, and hunting 
gear and such things as contributed to his amusement, and aside 
from a pony which you say he won ata raffle. 


27795 (Same objections as to int. 4.) 


A. 80. Aside from 3 shares of stock in the Davenport National 
Bank and a share in the Agricultural Society, I never knew him to 
have any personal property. He owned a watch. 

1. 81. In reference to this stock, how did George get it? 


(Same objections as to int. 4.) 

A. 81. I bought it for him. 

I. 82. What business of any kind has George ever transacted 
acting on his own judgment and aside from what might be called 
purely mechanical, done at your instance? 


(Same objections as to int. 4.) 


A. 82. I don’t recollect of any. 
I. 83. It is admitted that George was the owner of block 59, in 
this city. You may state from what source he obtained title 
2776 to it, and if he owns or has owned any other real estate in 
this city please state from what source he derived title and 


describe the property. 
' (Same objections as to int. 4.) 


A. 83. Block 59 was willed to him by my father, George Daven- 
port; part of lots 6 and 7, in block 48, was willed by my father, 
George Davenport, to George A. Davenport, subject to the life right 
of Mrs. Susan Goldsmith. There is also the north 80 feet of lot five 
and block forty-one(on Front St.). It was deeded to him by Joseph 
A. Davenport, subject to a mortgage of 2,000 dollars, to the Daven- 
port Savings Bank of Davenport. The mortgage on this last prop- 
erty has been foreclosed, as I understand it, and it has been sold by 

the sheriff. The time for the redemption has not yet expired, 
2777 as I understand it. : 
I. 84. You may now state when George A. came into pos- 
session of these properties. 


(Same objections as to int. 4.) 


_ A. 84. He came into possession of block 59 when my father died, 
in July, 1845, and in possession of the property in block 43 in Au- 
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gust, 1878, when Mrs. Goldsmith died; he came into possession of 
his lot in block 41, I think, in 1873, 1874, or 1875; somewherés 
along there. : 

I. 85. You may now state the condition of block 59 at the time 
the title rested in George A, being at the time of the death of your 
father, and who took charge of it, if any one, and thereafter 

managed and controlled it. If improvements were made 
2778 thereon who procured them to be made, and if leases were 
made therefor who negotiated the same? 


(Same objections as to int. 4.) 


A. 85. At the death of my father the entire block was fenced in 
and it was used as a garden for the Le Claire House; I think 
it was so used up to 1850. I am not positive that it is the 
correct date, but I think so. I then commenced to lease out 
the property, I think; they were short leases for 5 vears,-I think, 
commencing corner of Second and Brady, leasing along Second 
and along Brady without any restriction as to the character 
or size of the buildings, or as to the business, I . continued 

to lease, as I had opportunity, up to Perry, also along Third. 
2779 This was done in the course of 3 or 4 years; maybe 5 years. 

These were written leases. I think I signed them in my own 
name. A tire burned down a portion of these buildings, and after 
-while another portion of them were burned up, destroying any in- 
come from the property. I then devised a plan of leasing out the 
property for permanent buildings, fixing the first term at a nominal 
rate so as to Induce people to build. I think the first lease was for 
the term of 15 years. After the first term it was renewable every 

18 years, at an annual rent of 8 per cent. upon the ap- 
2780 praised valuation of the ground. This first lease refers to the 

lease of Fanaua, on Second and Brady. I did this to get a 
start in building up the ground. The other leases were for 10 years, 
on the same terms, with the exception of the lot on the corner of 
Third and Brady, occupied by the bank. That was built there with- 
out the payment of any other ground rent except taxes, on a 
lease which expired in 1878. I negotiated the leases. The leases 
were all signed by George A. Davenport. I had him sign them, 
and I think they were all witnessed by me. : 


Adjourned till 9 a. m., April 14, 1880. 


2781 _ Apri 14, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


I. 86. In answer to question 85 you say the leases were all signed 
by George A. Now, aside from signing his name what part, if any, 
did he take in negotiating these leases? 


(Same objections as to int. 4.) 


A. 36. He didn’t take any. I managed all the leases, the busi- 
ness; I negotiated all the leases and he signed them. _ 
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I. 87. Were these long leases made before or after George’s return 
from Baltimore? 

(Same objections as to int. 4.) 

A. 87. They were made after he returned from Baltimore. 


I. 88. Why did George take no part in negotiating the 
2782 terms of these leases, he then being a man of full age? 


(Same objections as to int. 4.) 
A. 88. I considered him weak-minded and not able to do busi- 


ness. 
I. 89. After these leases were made who looked after the business 


connected therewith and collected the rentals ? 
(Same objections as to int. 4.) 
A. 89. I did. 


I. 90. If George’s name was used in any way in connection there- 
with, state how. 


(Same objections as to int. 4.) 


A. 4. I always took George with me when I collected the rents 
and made the settlements with the tenants and had George sign the 
receipt. 

I.91. What more did George do than sign his name to the re- 
ceipts? 

(Same objections as to int. 4.) 


2783 A. 91. That was all. I took charge of the checks or money 
or whatever there was of them. 
I. 92. What change, if any, occurred in the management of this 
block from the time you made the leases up to the present time? 


(Same objections as to int 4.) 


A. 92. The management continued the same up to about April 
1, 1875, I think, when my business was taken charge of by Mr. 
Charles E. Putnam. 

I. 93. If George A. was permitted to receive any rentals from 
— = please state the kind and the circumstances connected 
therewith. 


(Same objections as to int. 4.) 


A. 93. He was allowed certain old buildings to collect the rent for 
spending-money—certain stables, sheds. Then he would 
2784 frequently go to some of the other tenants and go in debt— 
get things on account of rent, and sometimes get money. 
This was contrary to my wish. 
I. 94. You may state, if you can, the amount of rentals from stables 
and sheds and old buildings that George was allowed to collect— 
how much, probably, per annum. - 


(Same objections as to int. 4.) 


A. 94. I think it would range, probably, from 5 to 8 hundred, not 
exceeding 1,000, a year. It would vary at different times. 
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I. 95. Who negotiated the leases for these stables, sheds, and old 
buildings for which George was allowed the rentals? 


(Same objections as to int. 4.) 


A. 95. I did. | 
2785 I. 96. When George wanted money for these buildings 
what would he do? 


(Same objections as to int. 4.) 


A. 96. He would go there and dun the tenants fur the money. At 
the beginning of the month receipts would be made out for him; 
sometimes they were made out by me and sometimes by Mr. Le Claire, 
who was acting as clerk for the Le Claire estate. 

I. 97. If there was anything unbusiness-like in George’s methods 
of dunning these tenants or collecting these rentals state what it was. 


(Same objections as to int. 4.) | 


A. 97. He would sometitnes claim that they hadn’t paid the rent; 
claim that there was 2 or 3 months rent due; sometimes 
2786 more. I would go and see the parties and would find out 
that they had paid George money at various times, and that 
they didn’t owe him but very small amounts. He had entirely for- 
gotten the payments that had been madeto him. He has had, many 
times,|trouble with the tenants. He wanted them to quit. In such 
cases I would generally go and see the parties and settle the trouble. 
[. 98. When George would purchase goods on credit, as stated by 
you, from the tenants from whom you collected rentals, what was 
the character of the goods thus purchased by him and what steps 
did you take to prevent him from doing so? 3 


(Same objections as to int. 4.) 7 


2787 A. 98. He would buy tools, fishing arrangements, and all 
sorts of things—clothing sometimes. I think, revolvers, too. 
I can’t now remember the particular things, but many things. I 
would speak to these parties about letting him get those things 
They were afraid to refuse him. They were afraid of him; afraid 
he would make a row in the store—be abusive. It was a difficult 
thing to control —. 
I. 99. What use would George make of the rentals he collected ? 


(Same objections as to int. 4.) 


A. 99. Such tiings as he wanted for his own use he would use at 
the office, such as tools; he would get augurs, jack-planes, and saws, 
and all suchthings. He bought a great many tools. Really 
2788 I don’t know how he gotrid of his money. He would spend 
it directly, and he didn’t seem to have anything to show for 
it. It seemed a mystery to me what he had done with it. I would 
sometitnes ask him, “ Well, what did you do with your money?” 
He couldn’t give me any account. He couldn’t remember what he 
had done with it. : 
I. 100. You may state if George ever attempted to keep any account 
of moneys received—if he ever made any deposits with any person 
or bank. | : 


xX 
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(Same objections as to int. 4.) 


A. 100. I tried to get him to keep an account—showed him how 

to put down what he got and what he paid out, but he couldn’t 

2789 do it, and I never knew him to keep an account anywheres 
with a person or bank. 

I. 101. What practical use did George make of these mechanical 

tools he was in the habit of purchasing and what would become of 


them ? 
(Same objections as to int. 4.) 


A. 101. He would sometimes break his fishing pole and try to 
mend it; break his pipe stems, break his pipes; he was always try- 
ing to fix them, alter them, change his stems. A great many tools 
he bought that were of no use whatever. He has a chest of tools on 
hand now that has accumulated during several years. He has quite 
a lot of tools, such things as saw sets, dies, and taps, requiring a 

skilled workman to do anything with; augurs, gouges, and 
2790 chisels. He has 2 saws, and then a lot of small saws—key- 
hole saws and saws like that. I think he disposed of a good 


‘ many, but I am not certain. I have seen tools that he had that he 


hasn’t got now; what he done with them I don’t kuow; he made a 
practical use of the tools only in the way of fixing of his pipes and 
fishing poles. He had a swin-ing revolving chair in the office. It 
would get out of order and he would try to fix it. He would some- 
times fuss with it for 2 or 3 days and then have to take it to some me- 
chanic. He would sometimes succeed in fixing the chair when 
some simple thing was out of order. He would fix his fish- 
2791 ing poles; they were joint poles and would sometimes get 
broke. I should think the value of his tools is 40 dollars. 
They probably cost him more than that. 
I. 102. What mechanical skill had he, and what did he think he 
had, to hear him talk? 


(Same objections as to int. 4.) 


102. He had very little mechanical skill. He imagined he could 
co anything. 

I. 103. Where are the tools at this time? 

(Same objections as to int. 4.) 


A. 103. They are out at the Indian agency, Tama county; he had 


them taken out there. 
I. 104. What use does he make with them out there, if any ? 


(Same objections as to int. 4.) 


A. 104. Pretty much the same ashedid here. He is fixing 

2792 his pipes, pipe stems. Sometimes he is dissatisfied with his 

pipe stem ; he will get a stick and make a longer stem and 

then get displeased with that and change it again. He is always 

busy tinkering in that way with his things and he most always 
spoils his pipes and things that he works at. 
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I. 105. In one of vour preceding answers you spoke of George 
owning part of lot 5,in block 41. You may now state who nego- 
tiated the purchase of that lot and the circumstances connected with 
the trade. | 


(Same objections as to int. 4.) : 
A. 105. I believe I did. I think that Joe had a note in the Dav- 


enport National Bank, and George was an endorser on the 

2793 note and I was an endorser on the note. It was about the 

time that Joe failed in business and the property was turned 

over to George, he assuming the payment of the note. I think the 

amount of the note was 4,000 or 4,400 dollars. The property was 
taken subject to an existing mortgage of 2,000 dollars. 

I. 106. Who looked after the property after the title was vested in 


George; who collected the rents, if any one? 
(Same objections as to int. 4.) 


A. 106. I took charge of the property and collected the rents 
whenever there was any come in from the property. I also paid 
the interest on it at the savings bank for a time. : 

I. 107. It has been testified by others in this case that 

2794 George A. was a party to a considerable amount of commer- 

cial paper which you were instrumental in putting in circu- 

lation. You may now explain, if you please, in view of George’s 

mental incapacity to understand and transact business, why you 
thus used his name. 


(Same objections as to int. 4 and because the question assumes 
matter to which the witness has not testified.) 


A. 107. I think in 1864 or 1865—somewheres along there—I was 
getting discounts from the banks—the Davenport National and, I 
think, the one previous, the banks of which I was president. I was 
in various kinds of business and required money. I would get dis- 

counts at the bank, and, being considered able financially to 
2795 pay all debts I would contract and having first-rate credit, 

I could borrow money at the bank; but the rules required 
every borrower to give an endorser. Not wishing to go to merchants 
outside to endorse for me for fear they would require me to endorse 
for them, I used George’s endorsement to comply with the rule, and 
from that time on I was in the habit of using George’s name as en- 
dorser and sometimes as maker to obtain these loans, believing my- 
self fully able to pay and to protect all such paper. | 

I. 108. If at any time you procured notes or commercial ‘paper 

bearing George’s name, to be negotiated by what might be 
2796 called street brokers, please state about the time you com- 

menced so to do, who the brokers were, and your own finan- 
clal standing at the time that this was going on. : 


(Same objections as to int. 4.) 


A. 108. I think in the fall of 1873 I employed one Julius Schutt, 
who represented to me that he had a large amount of capital under 
his control and offering to negotiate any loans I might need. I 
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was at that time building a large block on Brady St., and the panic 
occur-ing about that time—the fall of 1873—it was difficult to get 
discounts in the banks. I commenced to negotiate through him to 

obtain whatever funds I wished to use, by giving him my 
2797 note, with George’s endorsement. It continued that way dur- 

ing the winter of 1873 and summer of 1874, taking up notes 
and placing others in their stead, renewing the loans. I think dur- 
ing 1874 that Mr. George E. Gould negotiated some of the same 
kind of paper for me. Those notes continued to be renewed until 
the spring of 1875. Atabout that time, desiring to retire those notes, 
I made an effort to make a loan on my property and on some of 
George’s. Isuppose that the amount of loans I had obtained through 
Mr. Schutt would amount to about 30,000 or 35,000 dollars, and I[ 

desired to make a loan that would take up that paper. I was 


_ 2798 embar-assed, but still I considered myself able to pay every- 


thing with my own property. 


I. 109. You may now goon and give a further history of what | 


was done in the way of negotiating loans and discharging what you 
supposed was your indebtedness at the time. 


(Same objections as to int. 4.) 


A. 109. Mr. Gould and Mr. Schutt negotiated a loan with the 
Richardson Brothers also with J. S. Davis. The loan of Davis was, 
I think, for 19,000 dollars, secured by morigage on lot 10, block 41, 
also on the corner of Third and Brady, parts of lots 1 and 2, in block 
57. The Richardson loan was for 25,000 dollars, secured by mort- 

gage upon the southwest part of block 59, belonging 
2799 to George A. Davenport. The Davis loan was used in taking 

up notes; mostly in taking up loans that Schutt had negotiated 
and then held by Davis. Richardson Brothers held about 8,000 dollars 
of my notes; partly notes that I had borrowed money on from them, 
and partly notes that they had obtained from others. In negotiat- 
ing with them they had stated that they would pay the money after 
taking up the notes—that is, after deducting the 8,000 dollars from 
the amount of the loan. When the business come to be closed up 

they didn’t want to pay me the money; they wanted to take time 
2800 and turn in my notes which were on the market and have 

me take them in lieu of the money. There was a good deal 
of trouble in coming to an agreement, Mr. Schutt coming back and 
forth several times toconsult me in regard to it. Finally there was 
an agreement made to take their own note to me for a short time 
for 14,000 dollars, and for the payment of several notes in the Ger- 
man Savings Bank, making up the 25,000 dollars. I think they 
paid me some little money, but I don’t remember how much. That 
transaction was all through Mr. Schutt. I paid Mr.Schutt his com- 

mission, The mortgage was made from George A. Davenport 
2801 to the Richardson Brothers, and, I think, the 14,000-dollar 

note was made payable to George, but I am not positive. Mr. 
Schutt brought me the notes and a memorandum of the transaction 
when it was closed up, and I paid him his commission. 


I. 110. After negotiating these two loans, and with the expectation, 
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as you have stated, that they would discharge the, so to speak, “ Schutt 
indebtedness” or floating debt, and using the proceeds, if you did, 
therefor, what discoveries did you make, if any, of an unexpected 
character of the magnitude of your floating indebtedness, and what 
important steps were then taken by you? 


(Same objections as to int. 4.) 
2802 Adjourned till 2 p. m. 


APRIL 14, 1880—2 p. m. 
Examination proceeded. 
All parties present. 


A. 110. From the fall of 1874 up to the spring of 1875 Mr. Schutt 
had not returned me the notes that he had taken up by renewals, 
and about that time I discovered there was more notes out than I 
knew of, and those holding claims against me for indebtedness 
begin to want their money, begin to press me for payment. I 
didn’t know what todo. I had a notion of making an assign- 
ment or give up my property as a bankrupt. I didn’t know 

what to do. I was bewildered. About that time Mr. 
2803 Charles E. Putnam proposed to me to turn over my business 

into his hands; he thought he could manage it so as to save 
a nice fortune after paying all the claims against me. I hesitateda 
little at first, but he made such fair propositions about it that he 
could take it and manage it. 1 was broke down myself in my sys- 
tem—nervous—I was prostrated, and, having all the confidence in 
the world in the integrity of Mr. Putnam, I placed everything I had 
in his hands to pay my creditors. : 

i. 111. What requirements did Mr. Putnam make of you as to 
your son, George A., also placing his property under his, Putnam’s, 
control ? 


2804 (Same objections as to int. 4.) 


A. 111. When I turned everything over into his hands :I turned 
over George’s property too, as I had George’s property under my 
control. It all went under Mr. Putnam’s management, at the same 
time, by my act. | 

I. 112. You may now state what property you owned at this time 
which went under Mr. Putnam’s control. I mean your own indi- 
vidual property. , 

(Same objections as to int. 4.) 


A. 112. I owned part of lot 1, in block 41, being the Clifton House, 
and a lot of small shops adjoining north. I owned lot 10, in 

2805 block 41. It wascovered with brick buildings. I owned part 
of lot 9, block 41, and a lease to another part of lot 9, covered 

with a brick building known as the Wadsworth store. . Then I 
owned a building and lot on Brady St., in block 67. It was a three- 
siory building. Then I owned part of lot- 1 and 2, in block 57. 
They were improved with a row of brick stores, with offices and 
dwelling-rooms. Then I owned a building on block 59, known as 
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the Hornby building. I owned the lease and building; and I 
owned a lot corner of Western avenue and Fifth Sts. Then I owned 
13 acres in city of Rock Island; lower part of the city.’ I had a lot 
of property in Nebraska, close by the city of Omaha, between 
2806 1,100 and 1,200 acres. I had an intcrest in a coal mine at 
Oskaloosa. I had another interest in a coal mine near 
Hampton, Illinois. I had 84 shares of stock in the Davenport 
National Bank. I had 50sharesin the gas works. I had oneshare 
in the Agricultural Society. 
I. 113. What was this property reasonably worth in market to sell 
as property was usually sold, say part on time and part for cash, 
when placed under the control of Mr. Putnam ? 


(Same objections as to int. 4.) 
A. 113. I think it was estimated at 200,000 dollars, as near as I 
can remember. I considered it worth that amount. The 
2807 rentals of my property were estimated at about 22,000 dollars 


annually, I think. 
I. 114. State what your total indebtedness was at the time you 


placed your property under the control of Mr. Putnam. 


(Same objections as to int. 4.) 
A. 114. As it has since been found, something like 200,000 dol- 


lars. 
I. 115. What proportion of this indebtedness of 200,000 dollars 


were you, if any, unable to account for, and from what source did it 
come? 
(Same objections as to int. 4.) 


A. 115. I believe it was about 59,000 dollars. It seemed to origi- 
nate from notes negotiated by Schutt. 

I. 116. How long did Mr. Putnam have exclusive control 

2808 and management of your property, as well asof George A.’s? 


(Same objections as to int. 4.} 


A. 116. I think about April 11, 1875, up to July, 1879, when his 
power was revoked by proper instruments. Receivers had been ap- 
pointed for different portions of the property previous to this. 

I. 117. You may now state what property Mr. Putnam caused to 
be encumbered by mortgage and the amounts during the time he 
acted as your agent, and in this connection state what property, if 
any, belonging to any other members of your family, he caused to be 
mortgaged. 

(Same objections as to int. 4,and because the question assumes 

acts on the part of Putnam in respect to which there 
2809 has been no testimony.) 


A. 117. I can only state in a general way that there was a mort- 
gage to the plaintiff in this suit on the south half of block 59, being 
George A.’s property; then on the corner of Second and Main on 
. lot 10 and part of lot 1 and part of lot 9, in block 41. This mort- 

gage was for 95,000 dollars, I believe. Then there was a mortgage 
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on parts of lots 6 and 7,in block 43, being the Goldsmith estate, and 
owned by George A. This last mortgage covered the homestead 
and was for 34,000 dollars and upwards. He mortgaged the lots 
of my daughters Naomi and Kitty; lot 1, in block 45. That 
2810 included my interest in the coal banks at Oskaloosa and in 
Illinois and other personal property—wine in my cellar, in 
block 41, and 13 acres in Rock Island. He also mortgaged my Ne- 
braska property for 30,000 dollars to Dessaint, Thompson, and Whit- 
taker. He used my bank stock as collateral and afterwards sold it. 
He used the gas stock as a collateral. What disposition he made of 
this I don’t know. 3 
I. 118. Of what did your homestead consist, where located as to 
the surrounding city, and who held the legal title to it, and under 
what circumstances was the mortgage given, and to what parties or 
mortgagees ? 


2811 (Same objections as to int. 4.) 


A. 118. The homestead consists of about 18 acres. It is situated 
in the northwest part of the city, or partly on the bluff, within the 
city limits. It cost me about 35,000 dollars, and is worth from 
25,000 to 30,000 dollars. The legal title is in Mrs. Sarah G. Daven- 
port, my wife. He represented to me we could only hold the house 
and half an acre as a homestead. I never knew that the whole 18 
acres could be held as a homestead. He made this statement as my 
lawyer to me some time before this mortgage was given—that we 

could only hold the house and half an acre as a homestead. 


2812 Then he comes to me with a mortgage all made out and rep- 


resents that it would be best to mortgage it; that there was a 
prospect of some one commencing proceedings against it, and it 
would be best to put this mortgage on it. His idea was'to save it 
and keep it from getting in litigation. That is what he represented 
to me. I objected to signing the mortgage, because he had in- 
cluded the homestead and had made no reserve of the homestead. 
He told me that he had a plan of fixing that; that that would be 
all right, so we wouldn’t lose the homestead. He assured me sev- 

eral times that that would be ail fixed—all arranged—that 
2813 we wouldn’t lose that, and having unbounded confidence in 

his word and in his promises [ signed the mortgage. I 
signed it below where my wife should sign it, leaving a space above 
for her signature. He takes it to my house to get my wife to sign 
it. Idid not go along. He took it to my house in my absence. I 
understood he went to my house with the mortgage, represented that 
some parties different from the parties he represented to me were 
going to commence litigation—commence suit of some kind—and 

my wife, seeing my signature, she supposed it was all right 
2814 and signed it. I think Dou, president of the First National 

Bank, was one; Putnam and Rogers, Mrs. Mary E. Putnam, 
Mrs. Walsh, Mrs. McKensie, Mr. Rev. McAnderson, Miss Hogue, 
Mrs. Fitch, Mrs. Smethem. I understand the mortgage was for 
34,000 dollars. 

I. 119. At the time this mortgage was given what particular 
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: knowledge had you, if any, of the character of the indebtedness it 
_ was to secure, and was there or not any actual bona fida indebted- 
ness that you knew of? 


(Same objections as to int. 4.) 


A. 119. I think for a part of the notes there was no consideration 
whatever received at all for my benefit. There was a 10,000- 


.2815 dollar note that was given to Naomi Davenport; another 


note to Charles E. Putnam for 10,000 dollars. There was a 


.5,000-dollar note to his wife, Mrs. Mary E. Putnam. I have never 
‘seen where this has been credited to me. 7 


I. 120. You may state if suit has been commenced in favor of the 


‘mortgagees named in this last mortgage to foreclose on the home- 
‘stead. 


(Same objections as to int. 4.) 


A. 120. There has proceedings been commenced. 
I. 121. You may now state the circumstances under which the 


‘mortgage on the lot owned by your,daughters, Kittieand Naomi, was 


given ; who to, and what has become of it. 
(Same objections as to int. 4.) 
A. 121. Mr. Charles E. Putnam came to me and said he 


-2816 had been to the court-house and examined the records, and 


he found lot 1, in block 45, stood in my name. I told him that 


‘that lot didn’t belong to me, that it belonged to Naomi and Kittie 
‘Davenport; that it had been willed by my father to Naomi Daven- 
Sse and there was a mistake in the number of the block. It had 
: been called 43 instead of 45 in the will. In making a division of the 


property, I being the executor of my father’s estate, I was directed 
,andadvised by my attorney, G. C. R. Mitchell, with the consent of the 
other heirs, my brother and mother, to make an executor’s 
2817 deed of that property to G. C. R. Mitchell, and then he deeded 
it back to me for my daughter. I told him positively the 
property didn’t belong to me, that it belonged to my daughter. He 
wanted me to mortgage it and I refused; I refused several times ; 
he insisted on my mortgaging it and represented that he would use 
it as a collateral, with other collaterals of mine, to borrow money from 
time to time in anticipation of the collection of rents, and that 
he would take good care of it and see that it was not lost. Upon 
that representation that I relied on I consented to sign the mort- 
gage. It was mortgaged to the Davenport Savings Bank and was 
: foreclosed and sold by them. 
2818 I. 122. What settlements have you ever had with Charles 
| E. Putnam for the business transacted by him while acting 
as youragent? If he ever furnished you a statement of his steward- 
_ and took it back again state the circumstances in reference 
thereto. 


_ (Same objections as to int. 4.) 


| A. 122. I never had what I considered a settlement; about one 
year after he took my business he called me into the office — pre- 
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sented me with 2 large sheets of paper covered with an account of 
the business for the previous year. I sat down and looked at it 

few minutes and made some remarks about an omission of a 
2819 credit of about 2,000 dollars. He made some remark about 

it and insisted upon my signing the 2 accounts, and then 
taking one away with me to examine it. He insisted that it must 
be signed right away. He then insisted on George signing it. We 
signed our names to both of the accounts. I took my copy and left 
the other with him. I went to my office and locked it up in my 
desk until I would have time to examine it. The next day he came 
into my office and asked me to return him what he called my duphi- 

cate; that he wanted to put it in a different shape, and then 
2820 he would furnish me another one and burn up them 2 ac- 

counts that we had signed. I gave it to him. He furnished 
me with an account about a year after, commencing. at the begin- 
ning of the accounts and up to the day he furnished it; that is the 
only account he ever rendered that I have. It is now in the hands 
of my attorney, Mr. G. E. Hubbell.. I never had any settlement 
with him; he took the first account back before I had examined it. 


Adjourned till 9 a. m., April 15, 1880. | 
2821 APRIL 15, 1880—9 a. m. 


Examination proceeded. 
All parties present. 


I. 123. Did you see Putnam burn the account which he took back 
from you and said he would burn? 

(Same objections as tu int. 4.) 

A. 128. I did not. He took the account from me in my own office 


‘and then went to his office. 


I. 124. Can you state what kind of writing you and your son 
George signed, as written on the account refer-ed to,as you remem- 
ber? | 

(Same objections as to int. 4.) 


A. 124. I don’t remember. I signed it without looking it over, 
expecting to look over the account afterwards. 
I, 125. In a suit now pending in the Scott county circuit court of 
the State of Iowa, brought by Sarah G. Davenport as guard- 
2822 ian of George A. against Charles E. Putnam, among other 
things, asking that certain mortgages executed by yourself 
and George A. Davenport to said Putnam and others be cancelled, 
and also asking an accounting on the part of said Putnam, he, 
said Putnam, in his answer to said petition, says in July, 1876, he 
had an accounting and settlement with you and George A., and an- 
nexes ii statement of account to his said answer, on which said account 
the following endorsement appears : 


July 21,1876. To amount advanced, as above ..---. ---- $4,245 16 
“ « —« To commission,5%, on am’t, receipts, and 
disbursements .....---.------.------ 15,698 02 


19,943 18 


-_ 


¢ 


“ 


766 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


2323 Then written below the figures is the following : 

; The above account carefully compared and the same fully 
adjusted and settled as of above date (in July 21st, ’76), and notes 
secured by mortgage of date August 1st, 1876, given to Charles E. 
Putnam for above balance. | 

~ Dated Davenport, Aug. 8, 1876. 

(Signed) GEORGE A. DAVENPORT. 

; % GEORGE L. DAVENPORT. 


. You may now state what knowledge, if any, you have of having 
sfened the above statement, and agreeing to the indebtedness as 
therein mentioned, and executing notes therefor, and of George A 
doing the same thing. : 


- (Same objections as to int. 4.) 
9 


A. 125. I have no knowledge of any such settlement. I 
2824 have no knowledge of ever agreeing to any such indebtedness. 
I have no knowledge of agreeing to any settlement in re- 
gard to his commissions or pay for his services. I have no knowl- 
edge of siguing any settlement other than the one mentioned in the 
previous question—that he took out of my hands to put in a different 
form, and that he agreed to burn the 2 duplicates. 
‘]. 126. If Mr. Putnam ever secured your signature and that of 


“George A. on a blank sheet of paper state the circumstances. 


‘ . . ° = . 
(Same objections as to int. 4, and because it is leading.) 


' A. 126. I believe some time in the spring of 1879 he presented a 
sheet of paper for me to sign giving him permission to pub- 
2825 lish a statement of my business. He was going to get up 
something, and wanted my consent to his publishing it in 
vidvance before he had got the statement up. He agreed to submit 
the statements and everything to me for my approval before he would 
make use of that paper that [had signed, signed such a paper, 
ahd since that time I have had nothing presented te me to examine 
or approve, only the promise to do so, 
1,127. What reason did he assign for asking you to sign a blank 
sheet of gan and in advance of the statement which he proposed 
to publish being made? 


(Same objections as to int. 4, and plaintiff protests against 

2826 this line of examination as being manifestly intended for 

other and different suits in other and different courts and 
between other and different parties.) 

.(The counsel for defendant state, in explanation, that they expect 
te use the testimony thus elicited as tending to impeach and contra- 
dict Charles E. Putnam as a witness for the plaintiff in this case, 
and also that he was the agent and attorney for the plaintiff in ne- 
gotiating the loan in controversy and to collect rentals on the mort- 
gaged property on behalf of plaintiff.) | 

A. 127. I don’t remember now exactly what reason he did give, 

7 but I think it was that he wanted my consent in advance 

2827 before he prepared the papers for publication. 


ROA CRIN. ceemte a 
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I. 128. State what your practice was in signing all papers pre- 
sented to you by Mr. Putnam. 


(Same objections as to int. 4.) 


A. 128. My practice was always to sign all papers presented to 
me, never refusing in a single instance. Having great confidence 
in him and believing he was working for my interest, I might have 
— at first in some cases to sign them, but always did sign 
them. 

I. 129. State whether or not you ever had a settlement with the 
law firm of Putnam and Rogers, and what knowledge, if any, you 

had of executing to them a note for $4,692.90 and securing 
2828 the same by a mortgage on your homestead. 


(Same objections as to int. 4.) 


A. 129. I had no settlement with the firm of Putnam and Rogers 
only as done by Mr. Putnam. He presented me « not- to sign asa 
balance due the firm of Putnam and Rogers. The account I have 
never seen until attached to the answer in the case refer-ed to in 
int. 125. It seems to me he took a note previous to the mortgage. 
I don’t know how he secured it at the time. It seems to me that it 
was secured by a mortgage on that lot of George’s, in block 43. I 
knew afterwards that it was also in the mortgage on the home- 

stead. : 
2829 I. 180. What money, if any, did you turn over to Mr. Put- 
nam due you for services from any source, and when ? 


(Same objections as to int. 4.) 


A. 180. I turned over to him thirty-four hundred and some odd 
dollars that was coming to me for services as executor of the Le 
Claire estate. I think this was in February, 1878. I objected to 
turning that money over; that was due meas salary. He insisted on 
my doing so on the ground that he had advanceed money for me— 
that I was owing him. He took notes from me as executor and got 

the notes discounted, and it was charged up on the books of 
2830 the Le Claire estate as so much money due me for services. 
I. 181. Where did Mr. Putnam have his law office and how 

near to your office and how long? 


(Same objections as to int. 4.) 


A. 131. He had his office on the second floor of the Davenport 
block, corner of Second and Main, on the same floor that I had 
mine. He occupied the front part of the building and I occupied 
the south end of the building. I think he occupied that office from 
somewheres along 1865 tv the spring of 1879. 

I. 182. How long did Mr. Putnam act as your attorney ? 


(Same objections as to int. 4.) | 


A. 132. My first attorney was G. C. R. Mitchell, and he took a 
partnership with Mr. Putnam, and he has acted as my at- 

2831 torney every since upto last year. He was my attorney from 
1857 «up to last year. : 


x 


SSE eee cetrrweeerneerereerey 


Hi 


768 HENRY R BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


I. 133. At the time that Putnam ceased to act as your attorney 
and when you revoked his power of attorney to act as your agent 
and attorney what property, if any, did either yourself, your wife, 
or your children own unincumbered by mortgages ? 


‘(Same objections as to int. 4.) 


‘A. 183. Nothing. 
‘I. 1384. What wer ym property, if any, had you at that time 


aside from household furniture and other exempted property ? 
:(Same objections as to int. 4.) 


‘A. 134. I had nothing. 
I. 135. What were Mr. Putnam's opportunities, during the time 
he acted as your attorney, of seeing George A. and learning 
2832 and knowing of his mental condition ? 


(Same objections as to int. 4.) 

-A. 185. He had as good an opportunity of knowing of his condi- 
tion as anybody in the city. 

‘I: 186. You may now state what conversations, if any, you had 
with Mr. Putnam and when concerning George’s mental condition 
and incapacity to do business. 


‘(Same objections as to int. 4.) 


:A. 136. Iam unable to tell you when or to repeat the conversa- 
tion. I only know we had frequent conversations. I can’t tell what 
was said, only that he said something would have to be done with 

George; that he would have to be sent away somewheres; 
2833 that he was unfit to run at large as he was then doing. I 

can’t tell the number of these conversations, but they have 
been frequent during the number of years. 

-J. 137. State if at any time steps were taken by Mr. Putnam, as 
your attorney, or yourself to procure the appointment of a guardian 
of George’s property ; and, if so, when such steps were taken, and, if 


abandoned, why, as you remember. 


| (Same objections as to int. 4.) 


A. 187. I think there was some movement made in 1863 or some- 
wheres along there, but I have no recollection why it was stopped 
or how it begun. I have forgotten the circumstances. It may 

have been in regard to leasing the property; it may have 

2834 been required to enable me to lease the property, or some- 
thing of that kind. He procured the appointment of Mrs. 
Davenport as a guardian in 1877. I don’t remember what was said 
by Mr. Putnam at the time, only that it was necessary. I think 
another reason was given that it was necessary for some one to look 
after George’s interest, reeommending Mr. Bills or Mr. Hubbell as 
suitable persons; that the thing had got so mixed up that he could 
no longer act for George. I think that he stated that the interest of 
the different parties he represented had got so mixed up that 
. he could no longer act for George and recommended Mrs, 
2835 Davenport as guardian and Mr. Bills and Mr. Hubbell as 


attorneys for Mrs. Davenport. 
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I. 138. What part did you personally take in negotiating the 
95,000 dollar loan now in controversy in this suit? 


(Same objections as to int. 4.) 


A. 139. Nothing, only to sign the necessary papers and furnish a 
list of the rents, and I think an estimate of the property—some- 
thing of that kind. 

I. 140. What state or condition of health were you in during the 
time oan loan was being negotiated and where did you spend your 
time? 


(Same objections as to int. 4.) 


A. 140. I was in a very bad condition. My whole nervous system 
was prostrated. I was unable to attend to business. I then 
2836 had a little room over Mr. Putnam’s office that I used asa 
private office or room where I could lay down and rest. I 
was there for a number 6f weeks. I would go home at nights and 
come down in the morning and remain there all day. I was in 
very bad condition in mind. I felt like jumping off the building, 
blowing my brains out in that condition—nervous condition. 
I. 141. Who negotiated said loan, to whom was the money paid, 
and what part, if any, ever went into your hands? : 


(Same objections as to int. 4.) 


A. 141. Mr. Putnam negotiated the loan and the 

2837 & 2838 payments of the money. I don’t know how it was 

done, but Mr. Putnam received all the money, but I 

don’t know about the Richardson claim. I understood some one 

paid Mr. Richardson and Mr. Putnam got the balance.. There was 
no money went through my hands. 

I. 142. What parties, as you understood, represented the Equitable 

Trust Company; and who of said parties did you see during the 

negotiations of the loan ? 


(Same objections as to int. 4.) 


A. 142. I understood that Underwood and Clark, of Muscatine, 
were the parties who represented the Equitable Trust Company. 
Mr. Putnam called me down and introduced me to one of 
2839 the gentleman; I don’t know which one it was, whether it 
was Mr. Clark or Mr. Underwood. During the progress of 
the negotiation there was another gentleman came in, I think from 
New York, representing the company—I can’t think of his name— 
and Mr. Putnam introduced me to him. I think those were all the 
parties that I met that negotiated the loan. It is all I remember of 
seeing. : 
I. Tis, What conversation, if any, did you have with these gentle- 
men, as you met them, concerning the loan % 


(Same objections as to int. 4.) , 
A. 143. I don’t remember now what was said. I think I was 
97—145 . 
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3 merely introduced and had some little conversation ; what 
2840 it wasI don’t know. The business was attended to by Mr. 

. Putnam. He used to come to my room and sometimes call 
me down to his room and tell me the progress of the negotiation. 
During the negotiation there appeared to be some hitch in the ne- 
gotiation, and that while Mr. a the law partner of Mr. Put- 
nam, was visiting his friends in New York it become necessary for 
Mr. Rogers to go and see the Equitable Company and to straighten 
out the difficulty, whatever it might be. I don’t know what it was. 
From my recollection he represented that he would have to send 

: him 500 dollars to pay his way and do the work—to attend 
2841 to the business. 

I. 144. Do you remember how many times you were re- 
quired to sign your name in negotiating the loan, and particularly 
to the mortgage bond and coupons ? 

‘(Same objections as to int. 4.) 
‘A. 144. I signed the mortgage and coupons; I don’t know how 
many coupons there were; I can’t state the number of times; there 


was quite a number of bonds and coupons. 
‘I, 145. State whether or not you signed before your son did. 


-(Same objections as to int. 4.) 
_A. 145. I have no recollection of how it was done; whether he 
: signed first or whether I did. My impression is that I signed 
2842 the mortgage bonds and coupons first. 
I. 146. Did you see George A. sign them ? 
(Same objections as to int. 4.) 


A. 146. I have no recollection whether I did or did not see him. 
He may have signed the mortgage the same time I did. 

I. 147. According to your testimony you have procured the sig- 
nature of your son George A. to quite a number of papers. You 
may now state what you had to do or say to George A. in order to 


get his signature. 
(Same objections as to int. 4.) 
A. 147. All [had to do was to ask him to sign his name. He 
would sign anything I asked him to sign. 
[. 148. What occasion did you find or necessity of pointing 
2843 out the place for George to sign ? 
(Same objections as to int. +.) 
A. 148. He didn’t know where to put his name unless you pointed 
out the proper place for him to sign. 
. Adjourned til] 2 p. m. 
APRIL 15, 1880—2 p. m. 


Examination proceeded. 
_ All parties present. 


_ J. 149. You have stated that George A. signed a large number of 
notes on different occasions at your request and signed other papers 


| 
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for your benefit. State whether or not you recollect having ina 
single instance entered into any explanation with the said George 
: A. as to the nature of the contracts thus signed, the legal 
2844 effect of his so signing, or otherwise. 


(Same objections as to int. 4.) 


A. 149. I think not; not to my recollection. 

I. 150. State whether or not you recollect whether or not on any 
one occasion of his so signing for you he ever did request you to ex- 
plain to him the nature of the contracts so signed by him. 


(Same objections as to int. 4.) 


A, 150. I do not recollect that he ever did. : | 

I. 151. State whether or not you ever read over to the said George 
A, any lease, mortgage, bond, note, or other obligation for the pay- 
ment of money which he was called upon to and did sign. 

(Same objections as to int. 4.) 

A. 151. I don’t recollect that I ever did. 
2845 I. 152. State whether or not the consideration of any note, 
mortgage, or bond to which you procured the signature of 

George A. was for his benefit and use or solely for your use and 
benefit. If so, state what they were. 


(Same objections as to int. 4.) 


A. 152. I borrowed money for him from the Davenport National. 

I had succeeded in leasing all of block 59 up to within 20 feet of the 
Davenport National Bank, on Brady St. The bank, having plenty 
of money at the time, asked me, Why don’t you build that up? So 
the idea pleased me, and I went to work to build on that lot, and I 
borrowed money from the bank for that purpose on. George’s 

2846 paperand my endorsement. So I.built the building running 
back from Brady St., with an L running to Third street, cost- 

ing about 13,000 dollars. This must have been in 1866,I think. I 
borrowed money from Abner Davidson, as agent for others—10,000 
or 11,000 dollars, I think; I don’t remember the amount—that was 
for George’s benefit. It was a note and mortgage on po of block 
59, signed by George A. and endorsed by me. It might have been 
a joint note. In 1874 the note became due and was renewed by 
increasing the amount to 20,000 dollars. I think it included several 
notes. I think this was on the north half and part on the south- 
east corner of the south half of block 59. I think about 

2847 8,000 or 10,000 dollars of this was used for my benefit. The 
balance was a continuation of the amount borrowed in 1869 

for 5 years to build this building, as [ before stated, for George A. 
I don’t remember of any other note of which George had the benefit 


‘or proceeds. 


I. 153. State whether or not in erecting this building on the vacant 
lot around the Davenport National Bank who superintended the 
same, and whether or not George A. gave any direction or took any 
part in its construction or of the expenditure of the money. 


(Same objections as to int. 4.) 
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A. 153. IT planned and superintended the construction of the build- 
ing and paid out the money for the building of the same, 


' 2848 George taking no part in building the same. 

| I. 154. State whether or not in point of fact you ever con- 
sulted George A. about borrowing the money and building the build- 

_ ing, and whether or not it was a plan conceived and executed by 

- you without consulting him. 


(Same objections as to int. 4.) 


A. 154. The plan and building of the building was conceived and 
- executed by me without consulting him in regard to it. 

' J. 155. State whether or not any portion of the consideration of 
_ the 95,000-dollar loan from the Equitable Trust Company was for 
' George A.’s benefit. If so, what part? 


(Same objections as to int. 4.) 


3 A. 155. As far as [ know, I believe it was used for my benefit. 

2849 I. 156. State whether cr not you entered into any explana- 
| tion with George A. Davenport at the time the note, bonds, 
- and coupons, mortgage to secure the same, and power of attorney 
' were executed by you and George A. Davenport to said Equitable 
Trust Company concerning said transaction so requiring his signa- 
tures; if so, state what it was. 


(Same objections as to int. 4.) 


- A. 156. Iam unable to recollect any conversation and explana- 
_ tion when his signatures were obtained. 

I. 157. State whether or not you are able to recollect a single in- 
stance in all the signatures obtained by you from George A. when 
you did enter into any explanation with him concerning the con- 
tract or transaction. 

2850 (Same objections as to int. 4.) 
A. 157. I am unable to recollect of any particular instance. 


'  [. 158. What was your general custom in that regard in obtain- 
- ing the signatures of George A.; how was it generally done? 

(Same objections as to int. 4.) 

A. 158. If I wanted a note signed I generally called him and laid 
- the note on the desk and asked him tosign it. Ituld him I wanted 
him to sign it. I would say, “ George, sign this note,” or “ George, 
_ endorse this note,” or “ George, sign this lease,” or “George, I want 
you to sign this mortgage.” He would do whatever I told him to 
do. 


I. 159. State whether or not you ever presented to him any 
2851 document and asked him to sign it at any time or on any 
: occasion when he refused to do so or questioned its propriety ; 
- if so, state the circumstances. 


(Same objections as to int. 4.) 


A. 159. I don’t ever recollect of any occasion when he objected or 
questioned the propriety. 
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I. 160. Who generally drew your contracts, leases, and all other 
— — that it was necessary for an attorney to draw after 
7 


(Same objections as to int. 4.) 


A. 160. As far as I can recollect. I think Mr. Putnam drew the 
most of them, but I think there were some drawn by other parties. 
I think, probably, by Schutt, and I think, probably, by Mr. Louis 

Le Claire. : 
2852 I. 161. You may nowstate whether or not during the years 

in which Charles E. Putnam was your legal adviser there 
were or not many contracts executed by you and George A. and 
executed by George A. alone in your presence, at the office and in 
the presence of Charles D. Putnam, and whether or not it was well 
understood by George A. that Mr. Putnam was or not your at- 
torney. 

(Same objections as to int. 4.) 

A. 161. I believe there was a number of contracts and leases and 
such things signed in his office. George kuew that he was my at- 


torney. 
I. 162. State whether or not you ever have sent George A. to Mr. 


‘Putnam to sign contracts prepared by him when you did not ac- 


company George. 
(Same objections as to int. 4.) 


2853 A. 162. I don’t recollect of any instance; my rule was 
always to go with George whenever there was anything to be 
signed. 

I. 163. State whether or not you knew of a warranty deed having 
been prepared by Mr. Putnam and signed by George on or about 
June 14, 1877, conveying to Sarah G. Davenport, your wife, the west 
half of the south half of block 59 and a part of lots 6 and 7, in 
block 43, city of Davenport, and the same having been acknowl- 
edged and recorded in Scott county land records; if so, state all you 
know about it; and,.if you knew nothing about it at the time, state 
when you first heard of it. 


(Same objections as to int. 4.) 


A. 163. I knew nothing about it. I heard of it very lately. 
2894 I. 164. Did you ever counsel, advise, consent to, or direct 
Mr. Putnam or any other person ‘90 make or caused to be 

made any such conveyance ? 


(Same objections as to int. 4.) 


A. 164. I did not. 

I. 165. If George’s signature was procured to said deed by Mr. 
Putnam or any other person state whether or not, the conveyance 
having been made to your wife, you ever had any intimation, di- 
rectly or indirectly, from her that such conveyance had been made 


until very lately. 
(Same objections as to int. 4.) 


: e <2 


774 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


A. 165. I had not. 
I. 166. Scott county records show several confessions of judgments 
by you to George A. Davenport in September, 1876, and es- 
2855 pecially one for 95,000 dollars and upwards. State what you 
know about those transactions, what was it done for, at 
whose procurement, and under whose advise. 


_ (Same objections as to int. 4, and because it is leading.) 


‘A. 166. It was done under the advise of Mr. Putnam, my legal 
adyiser, to make a confession in favor of George, in order to give 
George the benefit of any property I might have left, and it would 
be a first judgment before any other judgment was got against me. 

I. 167. Had you any real property at that time unincumbered ? 


(Same objections as to int. 4.) 


A. 167. I had not; I think I had not. 
: I. 168. On the 13th day of June, 1877, you caused to be 
2856 executed and placed on record a war ranty deed conveying 
the north 1283 feet on lot 1 and.the west 24 feet of lot 2, in 
block 57,-city of Davenport, to Naomi and Kittie Davenport for the 
express consideration of 20,000 dollars, end some time after your 
confessions of judgments to George A., as aforesaid. State at whose 
instance this warranty deed was made by you to them and the cir- 
cumstances connected with the same. 


(Same objections as to int. 4.) 


A. 168. That was done by the advice of my attorney, Mr. Putnam, 
to make good to my daughters any margin there might be left in 
the block on account of the loss to them by the encumbrance I had 
caused to be put on lot-1, block 45, belonging to them. 


2857 Adjourned till 9 a. m.; April 16, 1880. 


APRIL 16, 188O0—9 a. m. 


Examination proceeded. 
All parties present. 


I. 169. In your various answers heretofore made you have stated 
that George would unhesitatingly sign his name toany and every doc- 
ument requested by you and did so without any explanation on your 
part, and you have also stated that you neither explained or read to 
him said documents before his signing. You may now state why 
you did not read or explain to him before signing. 


(Same objections as to int. 4.) 


A. 169. The reason was I always considered him_weak- 
2858 minded and not having the capacity, the understanding, of 
ordinary business men. I mean that he didn’t have the ca- 
pacity to understand business like ordinary men. I considered him 
an imbecile. 
I. 170. It has been testified in this case by one William L. Cook, 
who was probate judge of this, Scott, county in the year 1856, that 
at‘or about that time, according to his best recollection, that you 
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were appointed guardian of the property of George A., and that, on 
account of the imbecile condition of George A., he was not called 
upon, being then over the age of 14, to choose a guardian ; he stated 
that, as he remembered, the application was made by Mr. 
2859 Putnam. You may now state what knowledge, if any, you 
have of the proceedings mentioned, and did you or not ever 
qualify and act as such guardian ? 3 
(Same objections as to int. 4.) 


A. 170. If there was such application made I have no recollection 
of it; no recollection of ever qualifying or being appointed guard- 
jan. | 
I. 171. You may now state why it was that steps were not taken 
by you tu have a guardian appointed for George A. prior to 1877. 


(Same objections as to int. 4.) 


A. 171. George being my son I felt a great hope all the time of 

his improving as he got older, and of improving so as to able at 
some time to attend to his own business. 

2860 Q. 172. State whether or not the question of appointing a 

guardian of his property was frequently talked about by 


yourself and members of your family and other relatives of George, . 


and the necessity admitted. | 
(Same objections as to int. 4, and because it is leading.) 


A. 172. I think there was. 
I. 173. What was George A.’s mental condition in the spring of 


1875 compared to that of a prior or subsequent period ? 
(Same objections as to int. 4.) 


A. 173. I think he was about the same as he was prior, but I 
think lately he has grown worse; as I have stated before, he has 
grown worse all the time. 

I. 174. Do you or not mean by that that he gradually grew 
2861 worse or has gradually grown worse from the time he became 
subject to epileptic convulsions in, 1864 or 1865, down to the 


present time ? 


(Same objections as to int. 4.) 


A. 174. I do not believe he has. 
I. 175. What was the longest period that he went without a con- 


vulsion after being afflicted therewith in 1864 or 1865, according to 
your best recollection ? 

(Same objections as to int. 4.) . 

A. 175. According to my best recullection, I think not over a 


month. 

I. 176. Can you at this time recall any particular convulsion which 
he had during the spring of 1875 or during the pendency of the 
negotiations of the 95,000-dollar loan now in controversy ? 


(Same objections as to int. 4.) 
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2862 A. 176. He had aconvulsion that spring. He fell down in 
the entry way, just at the head of the stairs, nearly in front 


: of the door of Mr. Putman’s office. Iam unable to say that it was 


during the time of the negotiations or before or after. I am unable 


to fix the time. 
I. 177. What, if anything, occurred 2 years thereafter—say in the 


' spring of 1877—in the mental condition of George A. making it 
' any more important or essential for the appointment of a guardian 
’ than it was in 1875? 


(Same objections as to int. 4.) 


A. 177. I think he had got worse in 1877. I think he was one 
worse every year. He was getting more boisterous; harder 


' 2863 to control; more tights; more trouble in the streets. 


I. 178. What do you understand by the term lucid inter- 


~ vals? 


(Same objections as to int. 4.) . 
A..178. My idea would be this, that if a person is insane and he 


: comes out of that and passes into another deranged or crazy condi- 


. tion ? 


= 


. = 


tion I should call a lucid interval between those 2 conditions. 
I. 179. Would you ur-derstand that an imbecile would -have lucid 


intervals ? 
(Same objections as to int. 4.) 


A. 179. My idea is that he might be deranged, and then he would 

get back into an imbecile condition, and then he would get back 

into acrazy condition. He would pass from imbecile to crazy 

2864 and then from crazy to imbecile. He would be between the 
times in an imbecile condition. 

I. 180. What do you understand to be a crazy or insane condi- 


(Same objections as to int. 4.) 


A. 180. When a person don’t know anything—I mean a raving 


and ranting person. 
I. 181. With your ideas of lucid intervals and of insanity you may 


_ state what you observed in George’s mental condition in these re- 


e@.- es 


spects. 
(Same objections as to int. 4.) 


A. AsI havestated before, he was weak-minded and imbecile. He 


had insane spells. 
I. 182. When he had these insane spells what would he know, if 


‘ anything ? 


(Same objections as to int. 4) 


2865 A. 182, He wouldn’t know anything, 
I, 183. Now, after passing out of the insane condition, what 


eondition would he assume Y 


(Same objections as to int 4) 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. Tid 


_ A. 183. It would leave him weak-minded and he wodhd: esenune 
that condition—weak-minded, an imbecile condition. 


Adjourned till 2 p. m. 


APRIL 16, 1880—2 p. m. 


Examination proceeded. 
All parties present. 


I. 184. You say that in the spring of 1877 that you think George 
had grown more violent—more boisterous, and making more trouble 
in the streets. Do you or not mean to say by that that he 
2866 was less capable of understanding or managing business, and 
do you wish it to be inferred that he had any business capac- 
ity in 1875? | 
(Same objections as to int. 4.) 


A. 184. I do not wish it to be inferred that he had any. business 
or in 1875. 
. 185. I will, then, ask you, so far as business capacity is con- 
cerned, was there or not as great a necessity for a guardian in 1875 
as there was in 1877‘ 


(Same objections as to int. 4.) 


A. 185. I don’t think there was. 
I. 186. You have stated in your testimony that George, in 1855, 
was at Sinsinaway Mound College, of which the Reverend Father 
Walker was president, and that you received a letter from 
2867 him to the effect that they couldn’t keep George there any 
longer. State whether or not you have that letter in your 
possession. If so, please produce the same, that the officer taking 
this deposition may attach the same thereto as an exhibit. 


(Same objections as to int. 4.) 
A. I here produce the letter. 


(Letter marked Exhibit “A” is hereby produced and attached to 
this deposition.) 


By consent of solicitors the original letter is withdrawn, and it is 
agreed that a copy, duly certified, be substituted in its stead. 


2868 Exnuipit “A.” 


[ hereby certify that this isa true and correct copy of the letter 


referred to in int. 186. 
(S’g’d) Cc. H. CLEMMER. 


StnsinAWAY Mounp Cotirer, May 30th, 55. 
Mr. Davenport. 7 
D’rk Str: Mrs. Davenport passed our place this day on her way 
to Dubuque, and the Sisters. 
I felt obliged to say to her, with, however, extreme pain, that it 
would be predadicial to our institution were George to remain, It 
W= 1S 
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has pleased Almighty God to permit him for a time to be afflicted, 
and no doubt for a wise end. 
I say for a time, as it is my opinion, had he proper medical treat- 
ment and could be placed where he would not be contradicted or 
annoyed, he would recover. 
2869 I hope you will not feel offended at what I have done. 
Were he my brother I could not feel more regret than I do. 
I hope to be with you some time in July, when I shall explain 
things more fully. I should be very glad to have you present at 
our exhibition on the 2nd of July. : 
Please write soon, as I shall feel very anxious to hear from you. 
Willie is quite well and doing well. Joseph is much better than 
last year. As he grows older, I think he will improve. 
Iam sorry your health is not good. With sentiments of high 
regard, 
I am your ob’t servant, 
A. WALKER, LL.D. 


Mr. George L. Davenport, Davenport, Iowa. 


2870 Cross-examination : 


I.1. You say that the first sickness George had was when he was 
about 5 years old; what caused this sickness, how long did it last, 
and how did it affect him. 

A. 1. I understood it was from eating green apples; this was sup- 
posed to be the cause of it. He had been sick and had been taking 
strong medicine—calomel—from the doctors, and he eat green 
apples. I don’t remember how long it lasted, probably a couple of 
weeks, as nearas I can remember. The doctors said that they thought 
it had paralyzed his stomach. 

I. 2. He was, you state, at that time staying with his grand- 
2871 mother, on Rock Island; how long did he remain there ? 

A.2. I don’t remember; he may have remained there a 
year or 2 years afterwards. I don’t remember the time; a year— 
probably it may have been 6 months. 

I. 3. His next illness, you say, was in August, 1847, when he was 
about 7 years of age; what was the matter with him then? 

A. 3. I believe it was sunstroke. He came home complaining of 
headache. 

I. 4. Did you not say that the doctors said he was suffering from 
a paralysis of the stomach ” 

A. 4. I think not. I don’t think I said so. During the sickness 

they couldn’t get a passage through him; there was some- 
2872 thing the matter with his stomach; they had to give him a 

dose of croton oil. I may have said it was paralysis of the 
stomach. 

I. 5. How old was George when he first went to school ? 

A. 5. I don’t recollect what his age was when he commenced 
oing. 

. I. a How long had he been going to school at the time of his 
second sickness, when he was 7 years old 2 


= 


= 
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A. 6. I couldn’t tell you the exact age. He had been going to 


_ school long enough to be able to read a little and to write. 


I. 7. When he was staying with his grandmother on the island, 
did he attend school ? 

A.7. I don’t think he did when he was at the island ; there 
2873 was no school at the island. . 

I. 8. Did the school that George attended—which you say 
was under the direction of Father Palamorgues—have the usual 
vacations for summer and holidays ? 

A. 8. I don’t know of any unless it was about Christmas or later. 
I think that is all that I remember of—and probably Easter time— 
Easter holidays. 

1.9. Then you don’t remember whether there were summer va- 
cations, such as are common in schools, or not? 

A. 9. I think there was none. The school kept the whole year 
except the holidays mentioned—I think they did. 

I. 10. How long was it before George recovered his physical 

health from this last illness ? 
2874 A. 10. I think it was probably 3 months, as near as I can 
recollect. 

I. 11. Can you state where your residence was at this time ? 

A. 11. My residence was at that time, I believe, on the corner of 
Main and Second, lot 10, block 41. : 

I. 12. You say that after he recovered he lost all recollection of 
the past. Do you mean to say that he had no recollection whatever 
of anything that had transpired previous to his illness ? 

A. 12. He didn’t know his letters any more; he didn’t know how 
to read; he had to begin and learn over. 3 

I. 13. My question was not limited to instruction that he had re- 

ceived, but embraced other things that had taken place before 
2875 he was taken sick. Had he lost all memory of these other 
things. 

A. 13. I hink he had; I am not certain about that. 

I. 14. Had he forgotten the names and faces of his former play- 
mates or of persons with whom he had frequently been brought in 
contact ? 

A. 14. I couldn’t say. 

I. 15. Then all that you can say is that he appeared to have for- 
gotten the instruction that he had previously received in school ? 

A. 15. His mind seemed to be blank after he recovered. 

I. 16. State what you mean by it—blank. | 

A. 16. He could read and he could write, and it was all wiped out. 
He didn’t know a single thing. 

I. 17. Did you yourself make any tests with him to ascertain 

what he had forgotten ? | 
5876-78  <A.17. I don’t recollect whether I did. 
I. 18. How long did he remain with the Sisters, in the 
vicinity of Dubuque? | 

A. 18. [ think he was taken there in the fall and remained there 

until about spring. I don’t remember the exact time. 
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1. 1% When the president of Siasinaway Meand College wrete 
you that he could no leager keep hima, did you Tamediately then 
take hima away from that iastituiion ? 

A. 19. My wit woe was at that time in Dubuque, and ia answer 
to a message Inamediately went and took hing away | 

Q. 20. From there I understand he was taken to the Sisters*—a 
YORE ladies’ academy back of Dabuque, at which your daughters 

were } 
2879 A. 20. Yes, sir. 

I, 21. You say that in company with Dr. Barrows and your 
brother-in-law, Judge Mitchell, vou afterwards took George to Balti- 
more with the view of placing him in Mount Hope insane asylum, 
but that you were deter-ed from leaving him there on observing that 
the patients were all lunatics or crazy, and you feared that this might 
have a bad effect on George. Did you make any inquiry with ref- 
erence to any other asylum or take any steps to have him placed in 
another institution of that character ? 

A. 21. I consulted the archbishop for him to recommend 
2880 me to some institution, and he recommended me to the 
Brothers, at Ellicott’s Mills. 

[. 22. Was that an institution designed solely for the reception 
and treatment of the insane—I mean the Christian Brothers. 

A. 22. No, sir; it was a general school. 

I. 23. How long did he remain at the Brothers ? 

A. 23. Less than 3 days, I think. 

I. 24. He left because they declined to keep him any longer ? 

A. 24. Yes, sir. 

I, 25. The trouble, you state, was that he imagined some of the 
boys were making faces at him, that enraged him and he went out 
and bought a dirk knife and was going to clear out the school. Can 

ou state as a fact thut the boys were not making faces at him ? 
2881 A. 25. No; the statement was told to me bv the Christian 
Brothers. Iwas not present. ‘They brought him back to me 

to my hotel in Baltimore. 

I. 26. At the suggestion of the Right Rev. Archbishop Kendrick 
you next placed him with Professor Joseph H. Clark, of Baltimore, 
with whom I understand you to say he remained about 5 years? 

A. 26. He remained 3 or 4 years, from 1857 er 1858 up to 1862. 

I. 27. Can you state the location of Professor Clark’s house or 
school ? 

A. 27. I don’t know. I never was there but twice, when I took 
him there and when I took him away. 

I. 28. Did George return to Davenport at any time while 
2882 he was under the charge of Professor Clark ? 

A. 28. He did not. 

I. 29. Then you saw nothing of George from the time you placed 
him with Professor Clark until you took him from there in 1862 
and brought him back home? 

A. 29. I did not. 

I. 30. What kind of school did Professor Clark keep ? 

A. 39. [ understood he had a few boys from the South that were 
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weakunin ded and he was educating them, Taever was at his school; 
only at his house. 

1, SI. Ge made his home, I wnderstand you to say, with Pro. 
fessor Clark; did the other boys board with hin ? 

A. 3h, I don’t know, 

Q. 32. How long had he been going to school before you 
283 took him to Baltimore—at what schools ? 

A. 32. I sent him to Father Palamorgues as long as we 
could. We kept him at St. Anthony’s until we sent him up to 
Sinsinaway. I don’t know how long it was. 

I. 33. How long was it after he returned from the Sisters’ institu- 
tion, near Dubuque, before you took him to Baltimore ? 

A. 33. I should think it was probably 2 years. | 

I. 34. Did he make auy progress in learning while he was in 
Baltimore ? 

A. 34. I think he made some progress. 


APRIL 17, 1880—9 a. m. 


Cross-examination of witness postponed at the request of the 

witness and by the mutual consent of all parties to enable 

2884 the witness to return to the Indian agency to transact the 

eae business of the United States Government entrusted to his 
ands. 


Adjourned till 10 a. m., April 20, 1880. 


I. 35. Did you ever test him with a view of ascertaining whether 
he could multiply or divide—in other words, did you ever give him 
figures to multiply or divide? 

A. 35. I think I did, but I am not certain; I think I have tried 
him to read, also at writing and ciphering, but I am not certain. 

I. 36. If you did apply these tests to him what was his age at the 
time? 

A. 36. It must have been after he was 21; I think shortly after 

he came home from Baltimore. 
2885 I. 37. Can you state when these violent convulsions first 
manifested themselves on George? 

A. 37. I think some time in 1863 or 1864. I can’t remember in 
just what year they did begin. 


Adjourned till 9 a. m., April 20, 1880. 


May 4, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


Continuation of cross-examination of GEORGE L. DAVENPORT: 


I. 88. Coming back to George’s earlier years, before he was taken to 

Baltimore, you state that you were obliged to withdraw George from 

the school of Father Palamorgues because Father Palamor- 

2886 gues said he could no longer keep him without injury to the 

school. How long was he under the tuition of Father Pala- 
morgues, or how long did he attend his school ? 
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A. 38. I am unable to tell the exact time. I think he must have 
gone there from 1847, after he recovered from his sickness, up to 
1855. 

I. 389. Do you not know that after he recovered from his sickness 
in 1847 that his physician recommended that he be kept quiet and 
away from the excitement of the school and the labor of study, and 
in pursuance of the advice of the physician some 2 years, or per- 
haps more, elapsed after his recovery before he was sent to 

school ? 
2887 A. 39. I don’t recollect. It might have been so. He may 
have been out of school two years. 

1. 40. Don’t you remember that you let a considerable length of 
time elapse after his recovery before he was sent to school ? 

A. 40. I don’t remember; it might have been so. 

I. 41. How long did you say George was under the care of a physi- 
cian at this sickness of 1847? : 

A. 41. I think he was under the immediate care of a physician 
from 4 to 6 months, but then we had a physician by the year that 
always attended our family. 

I. 42. You did not send him to school while he was under the im- 

mediate care of a physician, did you ? 

2888 A. 42. I don’t remember, but I don’t think he was sent to 

school while he was under the care of the physician. 

I. 43. Had George received any instruction at home before he was 
first sent to school ? 

A. 43. He lived with his grandmother ou the island, and she 
taught him his-letters and how to spell ab, abs, ete. 

I. 44. You say that after George’s recovery he had forgotten what he 
had learned at school—the alphabet and how to spell. Did you dis- 
cover this before he was again sent to school ? 

A. 44. I believe we did. 

J. 45. Did you discover it yourself or was it told you by others? 

Q. 45. I couldn’t really say whether I discovered it myself 
2889 or was told by my family. 

I. 46. During George’s sickness in 1847, while he was re- 
covering, and after his recovery, did he not repeatedly express a de- 
sire to go over to the island and be at his grandmother’s. house ? | 

A. 46. I have no recollection of it. 


I. 47. His grandmother was at your house taking care of him a 


- good portion of the time, was she not? 
A. 47. Yes; a good portion of the time. 
I. 48. She was absent a portion of the time at her own house on 
_ the island, was she not? 

A. 48. Yes. 

I. 49. While she was thus absent, isn’t it a fact that George would 

inquire for her and express a wish to be on the island with her? 

2890 A. 49. I have no recollection of that. 
3 I. 50. After he got well enough to leave the room and run 
about didn’t he express a wish to go over on the island where his 
grandmother was ? 
A. 50. I don’t recollect that he did. 


» 
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I. 51. At the time that George was taken sick, in 1847, you were 
actively engaged in business, I understand. Did you, when he be- 
gan to recover, see much of him, except at meal times and in the 
evening ? 

A. 51. That was the time. I was generally home at meal times 
and in the evenings. I was busy during the day. 

I. 52. Did George have any playmates with him when he 
2891 was with his grandmother on the island ? 

A. 52. I believe my mother had a servant girl and boy, 
colored. She used to make them wait on him. . Those are the only 
playmates I remember of; there might have been others. 

I. 53. Did he not, as his health came back to him, make some re- 
mark or some inquiry about these colored children ‘ ? 

A. 53. I don’t remember of any. 

I. 54. As you were absent during the day attending to your own 
business matters, your opportunities of observing George and hear- 
ing him talk during this period were quite limited, were they 
not ? 

A. 54. During his sickness I helped to take care of him. 
2892 I would sit up with him at nights. After he recovered so as 

he was able to be about I was attending to my business, ex- 
cept at meal times and at evenings. 

I. 55. After George had improved so that there was no doubt of his 
recovery you felt yourself at liberty to attend to your own business 
and did so, did you not? 

A. 55. I attended to my business, and came home at meal times 
and at evenings. 

I. 56. George went to no other school before you took him to 
Sinsinaway Mound, except that of Father Palamorgues, did he? 

A. 56. That is all I remember. 

I.57. How long do you say he remained at Sinsinaway 

Mound ? 
2893 A. 57. I think he was there only a few days. 

I. 58. How long was he with the Sisters after he left Sinsin- 
away Mound? 

A. 58. I think he was there until the following spring. 

I. 59. You say you understood that the school kept by Professor 
Joseph H. Clark, of Baltimore, at which you left George, was, you 
understood, a school for feeble-minded boys ; when and from whom 
did you get this understanding ? 

A. 59. I think it was from the parties vin recommended Mr. 
Clark, but I don’t remember exactly; I understood he had a private 
school of Southern boys. 

I. 60. I think I understood you to say that you were not 
2894 at the school yourself? 

A. 60. I was not. 

I. 61. Did you ever see any of the pupils except George? 

A. 61. No, sir. 

I. 62. Do you know how far the school was from the business part 
of the city? 

A. 62. I do not. 
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I. 68. What month in 1862 was it that George came home from 
Baltimore? 

A. 63. I think it was in the spring, but I am not certain; it may 
have been in May; it was at the time when General Dix occupied 
Baltimore with his troops. 

I. 64. You state that George A. became possessed of block 59 
through the will of his grandfather, who was killed in July, 1845. 

Did I understand you to say that you were the executor of 
2895 the will of his grandfather? 
A. 64. Yes. 

I. 65. In answer to a question put to you by the other side you 
state that you have no recollection of any application being made 
for the appointment of a guardian for George, as testified to by 
Judge et if any such application had been made would you not 
remember it? 

A. 65. If I had made an application myself I think I would have 
remembered it. 

I. 66. After George became possessed of this property, block 59, 
and during his minority, you made leases of various portions of the 
block, did you not? - 

A, 66. I did. 
2896 I, 67. How were these leases made; were they made in 
your own individual name er not? 

A. 67. I think they were made in my name—signed by me. 

I. 68. Then they were not made by you as guardian or in any 
representative capacity ? 

A, 68. I made the contracts in my own personal name, with the 
a to whom the leases were made, but | was acting in George's 
vehalf and they were for George’s interest. 

I. 69. Then when making these leases and signing them they 
were made in your name as lessor and signed by you as lessor with- 
out any additional qualifications ? 

A. 69. Yes, sir. 

I. 70. And you continued to make leases in this way until he be- 
came of age? | 

A. 70. I think so. 
2897 I. 71. After George returned from Baltimore and had at- 
tained his majority the leases on this block, I understand you 
to say, were made in his own name and were signed by him? 

A. 71. They were made under my directions and I had him sign 
them. They were made in his name. 

I. 72. Can you recall what leases were thus made? 

A. 72. I think the first one was to J. F. Farrand, corner of Second 
and Brady. I think 14 leases were thus made. 

I. 73. These leases were for a long term of years, were they not? 

A, 73. They were made for 10 to 15 years, renewable for a period 

of 10 years at the expiration of each lease. 
2898 I. 74. These leases were placed on record in the office of 
the recorder of Scott county, Iowa, were they not? 

A. 74. T think they were. We had some recorded and some we 
left to the other parties to have recorded, if they had a mind to, 
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I. 75. In the lease that was made to the bank you reserved no 
rent, requiring them only to pay the taxes upon the property ? 

A. 75. Yes; the reason of this was to induce others to build in 
the neighborhood ; it was an inducement to bring business on the 


block. 


= age Do you remember how long this lease to the bank was to 
run | 
A. 76. I believe 16 or 17 years was the first period of the 
2899 lease; it was renewable on the same terms as the other lease, 
at an annual rental of 8 per cent. on the valuation—valued 
every 10 years. 
I. 77. You have stated that you caused to be recorded some of 
these leases; can you state what leases? 
A. 77. I can’t tell you the ones now; I don’t remember. 
I. 78. These leases each reserved to the lessor a right at the ex- 
iration of the first term or any subsequent term to take the build- 
ings erected on the leased ground by the lessee at,a valuation to be 
ascertained in a manner designated by the leases, did they not? 
A. 78. Yes. 
I. 79. If it was determined to take the building in the 
2900 manner designated in the lease. that would terminate the 
lease and bar a renewal ? , 
A. 79. Yes. 


Adjourned till 2 p. m. 


2PM, 
Examination proceeded. 
All parties present. 


I. 80. There appear to be in the records at the county recorder’s 
office the following leases on parts of block 59: First, George A. 
Davenport to the Merchants’ Branch of the State Bank of Iowa for 
the term of 16 years from September 1, 1862; also lease from George 
A. Davenport to Rheinhold Seig and Louis Meyer for the term of 

15 years from July 1st, 1865; also lease from George A. Daven- 
2901 port to Esek S. Ballord for the term ef 15 years from October 
Ist, 1866; also lease from George A. Davenport to Hervey 
Hills for the term of 15 years from October 1st, 1866; also lease from 
George A. Davenport to John Hornby for the term of 15 vears from 
April Ist, 1867 ; also lease from George A. Davenport to Jacob Hahn 
for the term of 15 years from April 1st, 1867 ; also lease from George 
A. Davenport to John Hornby of another part of block 59 for the 
term of 15 years from the first day of April, 1867; also lease from 
George A. Davenport to James H. Farrand for the term of 20 years 
from January Ist, 1863; also lease from George A. Davenport to 
Theodore F. Eldridge for the term of ten years from January 
2902 ist, 1872; also lease from George A. Davenport to Darius 
Washburn and Walter Hender for the term of 15 years from 
October Ist, 1806. Were such leases executed ? 
A, 80. They were. 


99—145 
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I. 81. The persons to whom these leases were made took posses- 
sion of the premises described in the leases and exercised all the 
rights given to them by the leases, did they not? 

A. 81. I believe they did. ' 

I. 82. There were leases executed by George A. to other parties 
that have not been placed on record ? 

A. 82. There were leases made to other parties by George A., but 

whether they are recorded or not I don’t know. 
2903 I. 83. From the records of the county recorder’s office it 

appears that the following leases on different portions of said 
block 59 were, during the minority of George, executed by you and 
in your name, to wit: Lease to Joseph Kingerlee for the term of 10 
years from April Ist, 1851; to D.C. Eldredge for the term of 7 years 
from January Ist, 1854; to John Atkin for the term of 7 years from 
April 1st, 1854; to Thomas Yarwood for the term of 8 years from 
January Ist, 1853; to John McDonald for the term of 6 years from 

August Ist,.1855; to John Weaver, Junior, for the term of 5 
2904 years from July Ist, 1856; to Henry H. Smith for the term 

‘ of 10 years from April Ist, 1851; to M. and J. Moore for the 
term of 7 years from May Ist, 1854; to John Bechtel for the term of 
5 years from August Ist, 1856; to George W. Gallmer for the term 
of 3 years from January Ist, 1858; to H. Wickersham for the term 
- of 9 years from January Ist, 1852; to Hiram Price for the term of 
10 years from May Ist, 1849, extended to May Ist, 1861. Were the 
leases that I have named executed by you to the parties named ? 

A. 83. I think they were. 

I. 84. Were there not other leases executed by you besides these 


. that I have named ? 
2905 A. 84. I don’t know but there may be other leases. I don’t 
remem ber. 

I. 85. You state that one purpose you had in view in mak- 
ing so liberal a lease to the bank was the expectation that the erec- 
tion of the bank building there would enable you to make leases on 
favorable terms with other parties in the vicinity of the bank, on 


the same block ? 

A. 85. Yes. 

I. 86. Your expectation was not realized, so far as to the ground 
-immediately south and east of the bank was concerned ? 

A. 86. It was not. 
I. 87. That ground was never leased ? 
A. 87. No, sir. 
I. 88. Buildings were erected on it. under your supervision, I 
understand, one of them fronting on Brady St. and one on 
2906 Third St.? 

| A. 88. Yes, sir. | 

I. 89. When did you say these buildings were erected and what 
was their cost ? 

A. 89. I don’t remember the year. It must have been in 1865 or 
1866, I think. I don’t know the cost exactly, from 10,000 to 13,000 
dollars, including the rebuilding. It was burnt down once. 

I. 90. The rest of the block on Brady St. and on Third St. had 
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buildings on it erected by tenants who held for terms of years at the 
time you built next to the bank ? 

A. 90. The whole front on Brady St. was built up except the gap 

adjoining the bank. There were buildings on Third St., but 
2907 of an inferior character—old shanties. 
I. 91. How often did this building next to the bank burn 
down and when? 

A. 91. I think it burned down about the first year it was built, 
and it burned down again probably 3 or 4 years after that. 

I. 92. To what extent was the property destroyed by these 2 fires 
that you have mentioned ? 

A. 92. I think at the first fire it was burned down entirely; at 

_the second fire it was very badly burned, but not entirely. 

I. 938. Had it been occupied prior to the first fire; and, if so, for 
what length of time and on what rent? 

A. 93. I couldn’t tell the time exactly. It was occupied in 

2908 the lower part as a dry goods store and the other part as a 

photograph gallery. I think the store rented for about 800 
dollars and the photograph gallery from 400 to 600 dollars. 

I. 94. How long after this first fire was it before you began to 
rebuild? 

A. 94. We commenced to rebuild it right away. 

I. 95. How long had it been occupied at the time of the second 
fire and at what rental ? 

A. 95. In rebuilding it I put a wall between the Brady-St. side 
and the Third-St. side, making two stores of it. The Brady-St. 
store was rented for a drug store. It had been occupied, I suppose, 

for 2 or 3 years. I think tke front store rented for 500 to 600 
2909 dollars,and the rear store was rented to Carleton and Huckin, 

shoe manufacture-s, for 450 dollars, and there were offices 
above the 2 stores from which there was a gross rental of probably 
20 dollars per month. The third story was rented for a photograph 
gallery for 300 or 400 dollars. 

I. 96. Did I understand you to say in your examination-in-chief 
that the money used originally for the construction of the building 
adjoining the bank was borrowed from the bank? 

A. 96. I believe I did. 

I. 97. Was this money borrowed from the bank on notes for a 
longer period than 4 months? 

A. 97. It was borrowed at bank rates on short-time paper— 
2910 90 days—with privilege of renewal, which was exercised. 

I.98. The indebtedness to the bank growing out of this 
loan was evidenced by more than one note, was it not ? 

A. 98. Yes; there were notes of different sums. 

I. 99. When you rebuilt was the money used for rebuilding bor- 
rowed from the bank ? 

A. 99. The building was insured and I collected the money arising 
from the insurance and used it to help rebuild; I also borrowed 
money from the bank to help rebuild. 

I. 190. Was the building insured at the time of the second fire? 
A. 100. Yes, sir; I believe it was. 


ee ee 
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2911 I. 101. As the second fire was not as destructive as the first, 
was the money realized on the insurance sufficient to put it 
in proper repair? 

A. 101. I don’t recollect, but I think probably it was; I am not 
certain. 

I. 102. Do you remember how much was borrowed from the bank 
to rebuild after the first fire? 

A. 102. I don’t remember the exact sum. I think 2,000 or 3,000 
dollars; prebably 3,000 dollars. 

I. 108. In the notes given to the bank for building originally and 

“for rebuilding George signed his name as principal, did he not ? 
A. 103. He did, and I endorsed the paper. 
I. 104. George executed to William McManus a mortgage, dated 
March 20, 1869, on a part of the north half of 59 for the sum 
2912 of 8,000 dollars, due January Ist, 1874, with 10 per cent. in- 
terest, payable semi-annually. Was this for money which at 
that time was borrowed from McManus? 

A. 104. That was borrowed from Mr. Davisson, acting as agent 
for McManus. I don’t remember whether the interest was payable 
2 ia or semi-annually. My impression is that it was semi-an- 
nually. 

I. 105. George A. appears to have executed a mortgage, dated Oc- 
tober 28, 1871, to Daniel Pratt for the sum of 2,500 dollars, with 10 
per cent. interest, to secure 2 different notes, both maturing January 

Ist, 1877. This mortgage appears to be on another portion 
2913 of the north half of 59. Was this mortgage given in con- 
sideration of money then loaned by Pratt? 

A. 105. Yes. 

I. 106. George A. appears to have executed a mortgage, dated 
June 5, 1874, on the north half of block 59, to William McManus 
to secure the sum of 10,000 dollars, with 10 per cent. interest, due 
January Ist, 1879. Was this mertgage given in consideration of a 
loan then made by McManus? 

A. 106. It was. 

I. 107. It appears that George A., on the 7th of May, 1875, ex- 
ecuted to the Ravcmenet National Bank a nee on the north 
half of block 59°to secure the sum of 30,344 dollars, due on or by 

May 7, 1880, with 10 per cent. interest. What was the con- 
2914 sideration of this mortgage ? 

A. 107. This mortgage was procured by Mr. Putnam dur- 
ing his management of mv affairs. All I know about it is from 
what Mr. Putnam told me. He made arrangements for the Daven- 
port National Bank to take up my paper by substituting George’s 
paper and giving a mortgage on George’s property. 

I. 108. When was it that Mr. Putnam told you of this ? 

A. 108. I don’t remember; probably he told me directly after the 
negotiation was made with the bank. 

I. 109. Had he not said anything to you about it previous to his 
Regennton with the bank or during the pendency of the negotia- 
tion ‘ 
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2915 A. 109. I think not; not until after the negotiation was 
made with the bank. 

I. 110. It appears that George A. executed to Fannie Hilton a 
mortgage, dated April 25, 1873, on part of the south half of 59 for 
the sum of 1,200 dollars, due January 1, 1876, with 10 per cent. 
interest. Was this mortgage given in consideration of a loan then 
made by said Fannie? | 3 

A. 110. Yes, sir. I negotiated the loan with Mr. Davisson. 

I. 111. It appears that George A. executed to John Littig a mort- 
gage, dated April 25, 1875, on a part of the south half of block 59, - 

to secure the sum of 2,700 dollars, due January 1, 1877, with 
2916 10 per cent. interest. Was this mortgage given in considera- 
tion of a loan then made by said Littig? 

A. 111. Yes. 

I. 112. You have stated that the mortgage given to the Davenport 
National Bank was the work of Mr. Putnam. The indebtedness 
which it purports to secure, to wit, the sum of 30,344 dollars, is a 
true statement of your indebtedness to the bank at that time, is it 
not? 

A. 112. I think there was 22,000 dollars of my paper, and I think 
probably 5,000 dollars of my son Joe Davenport’s paper, on which 
I was endorser. There may have been other notes on which I was 
endorser, and the interest on these 2 sums may have made the 

amount 30,344 dollars. 
2917 I. 118. Was-not George A.’s name on all the paper which 
the bank then held against you, including the paper of your 
son Joe on which you were endorser? 

A. 113. I think it was. 

I. 114. You have stated that George A. executed to Richardson 
Brothers a mortgage for 25,000 dollars on a portion of the south 
half of block 59, and that they paid some 8,000 dollars of this in 
vaper for which you were bound either as maker or endorser, or 

oth. Was George A.’s name to this paper, or any of it, as maker 
or endorser ? 

A. 114. I think he was an endorser to most of it. I think Whis- 
ler was endorser to some of it. 

A.115. Was not George’s name on paper as endorser 
2918 with Whisler; did they not both endorse the same paper for 
rou! 

A. 115. Sometimes their names were on the same paper and 

sometime- one name would be on without the other. 


Adjourned till 9 a. m., May 5, 1880. 


May 5, 1880—9 a. m. 


Examination proceeded. 
All parties present. 


I. 116. I understood you to say that the money which was bor- 


rowed in 1869 of William McManus, and to secure which George 
gave a mortgage on part of block 59, was used for the payment to 


oi 
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the bank of the money borrowed from it to erect the 
2919 buildings adjoining it. Did this sum discharge the entire 

indebtedness due to the bank on account of the money thus 
borrowed—that is, for building purposes ? 

A. 116. I don’t recollect. Iam not certain, but I don’t think it 
did. 

I. 117. Can you state how much it fell short of paying this in- 
debtedness ? 

A. 117. I can’t tell. It fell short, of course, but how much I can’t 
tell. 

I. 118. There were party walls standing to the north and to the 
south of the building at the time of its erection, were there not? 

A. 118. Yes—the bank wall and the south wall. 

I. 119. If the money was borrowed for the purpose of pay- 
2920 ing the bank the loans made by it for the building, why was 
it that enough was not borrowed to pay it in full? 

A. 119. I can’t tell you now why it was, unless I expected to raise 
money from other sources. I don’t remember now the circum- 
stances. 

I. 120. The erection, then, of this building on Brady St. filled all! 
of block 59 fronting on Brady St., except the alley, with business 
houses, did it not? 

A. 120. I believe it did. 

I. 121. You say that George A. was, with yourself, an endorser 
on the paper of your son Joe which the bank held in 1875? 

A. 121. I think there was one note of Joe’s for 5,000 dollars that 

George and I were endorsers on. 
2921 I. 122. Did George A. ever endorse or become surety for 
any one but yourself or some member of your family ? 

A. 122. I believe not. 

I. 123. Was he willing to endorse or become surety for any one 
but yourself; in other words, if Joe, his brother, had asked him to 
endorse for him would he have done it, unless you sanctioned it? 

A. 123. I think not. 

I. 124. If, then, you had been away and Joe had asked George to 
endorse for him George would have refused, would he not ? 

A. 124. I don’t know whether he would or not. If I had pre- 
viously got him to endorse Joe’s note and it had to be renewed he 

would probably have signed it. 
2922 I. 125. What I mean is this: If you were away so you 
could not be reached and Joe, who I understand from you 
was the only one who was in business, had asked him to become 
endorser on an — loan, would not George have hesitated and 
probably declined 

A, 125. No; I think not; I think he would have signed it, 

I, 126. Do you not kuow that he has hesitated to do these things 
when Joe asked him until he had seen vou? — 

A, 126. He did sign several notes for Joe without my knowledge, 

and I scolded him and told him he must not do so; and after that 
I don’t recollect of his signing notes for Joe without seeing 
2023 me. He may have done so, but I don’t know. 
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I. 127. If he had signed notes for Joe, after you had cautioned 
him not to do so, without first seeing you, would you not most 
likely have known of it? 

A. 127. I think so; but he may have signed notes afterwards 
and I not recollect of it. I tried to keep him under control and 
keep him from doing anything of that kind. 

I. 128. Did he ever become, to your knowledge, endorser or surety 
for any one outside of your family ? 

; A. 128. I don’t recollect of any. [ don’t know of his ever doing 
this. 

I, 129. Did you caution or warn him not to become en- 
2924 dorser or surety for any one, unless with your sanction ? 

A. 129. I cautioned him frequently not to put his name to 
any paper without his first coming to me and letting me examine it. 

I. 130. Did he appear to remember the caution you had thus 
given him? 

A. 130. I remember one case, now, after my caution he signed a 
note for Joe in a horse trade. I suppose he had forgotten my cau- 
tion. 

I. 131. What was the amount of this note ? 

A. 131. I think it was 500 dollars. 

I. 182. Who paid it? 

A. 132. It was a Dimmick note. It was sued and judgment got 
against Joe and George. Mr. Putnam paid it. 

I. 133. When was this? 

A. 133. I think the note was given in 1874 and settled 
2925 some time in 1875. 

I. 134. You state that in the collection of rents on the 
property leased in block 59 you went with George for the collection 
of rents as they periodically occur-ed. Did not George at times col- 
lect and settle the rents of some of the larger buildings without your 
being present; I do not refer to the smaller buildings which you 
say you left to himself—I mean the larger buildings ? 

I. 134. He frequently collected money from those parties, but 
made no settlements, and that was against my wishes too. 

I. 135. The rent of the larger buildings was payable semi-annually 

according to the terms of the leases, was it not? 
2926 A. 135. Yes, sir. 

I. 136. Mr. Bissell occupied one of these larger buildings 
und his rent was payable semi-annually ? 

A. 136. Yes, sir. 

I, 1387. Do you not know that upon at least one occasion, and pos- 
sibly more, George settled with and receipted to Bissell for a semi- 
annual installment of rent? 

A. 187. I don’t recollect of any such occasion, 

I. 188. In the settlement, then, of these semi-annual installments 
of rents the tenants always received the receipt of George ? 

A. 188, Yes, sir. ; 

I. 139. In these settlements if there were any bills standing 
against you they were allowed as well as any bills that George may 
have made? - 
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2927 A. 139. Yes, sir. 

I. 140. Is it not true that in many of these settlements your 
bills amounted to nearly as much, if not quite, as the amount of the 
semi-annual installment of rent then settled ? 

A. 140. There might have been a few cases of that kind, but not 
many—not as a general thing. 

J. 141. You say that George complained to you at times that the 
tenants of the structures the rents of which were allowed him for 
his own purposes owed him as large sums—sometimes as much as 
50 or 60 dollars, which they refused to pay, and that on investigation 

you found that they owed him not more than 5 or 10. How 
2928 did you discover that they owed him no more? 

A. 141. By inquiry of the parties and their showing re- 
ceipts for the payment of rent. 

I. 142. Were you guided by the statements of the parties or by the 
production of the receipts? 

A. 142. I was guided by both; by their statements and their pro- 
duction of the receipts. 

‘ J. 148. Were the receipts or any of them, or at least the written 
portion of them, in the handwriting of George? 

A. 143. Some of them were, and some of them were in the hand- 
writing of Mr. Louis Le Claire. | 

I, 144. George, then, made it a point to call for these rents 
2929 and execute receipts for money paid on account of rent when 

he desired money ? 

A. 144. He collected the rents of the old buildings whenever he 
wanted money; he would go around the first of the month and col- 
lect money. . | 

I. 145. What did you say the rentals of these old buildings 
amounted to in the course of a year? 

A. 145. I don’t remember exactly, but I should think from 800 to 
1,000 dollars. 

I. 146. Was this the general amount taken one year with another? 

A. 146. I think probably this would be the amount towards the 
es part—from 1873 and after; previous to that time they were 

1igher. 

I. 147. George had a receipt book with printed forms for his own 

use, had he not? 
2930 A. 147. We had receipt books and one generally prepared 
for him, and he had receipt books for the collection of these 
shanty rents. 

I. 148. You say you allowed him to collect these shanty rents. 
Were they not on his own grounds? Was he not of full age? What 
do you mean, then, when you say you allowed him to collect them ? 

A. 148. I say that it was on his own land and he was of age; I 
mean that he was not capable of managing ; he was weak-minded— 
imbecile. 

I. 149. You had not been appointed guardian or clothed with any 
legal authority to control his estate or to manage his affairs, had 
you? 
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A. 149. Ne had not; the only control that I had was that I was his 
father. 
2931 J. 150. You state that George was without any regular com- 
panions and seemed to keep himself aloof from others. Was 
it not a common thing for him to go around among the stores and 
shops where he was acquainted, and also to stop and talk with peo- 
ple whom he would meet on the streets? 

A. 150. Yes; but he had no particular friends ; he had no requis 
chums, or companions, or associates. 

J. 151. You state that immediately following a convulsion George 
would seem to lose all consciousness and understanding. How long 
would this condition of mind usually last? 

A. 151. His mind immediately following these convulsions 

2932 would bein a deranged condition, and would vary as to the 

time he was in this condition. Sometimes it would be 2 
hours, sometimes 4 hours, sometimes longer. 

I. 152. His mental condition, then, was apparently worse imme- 
diately after the convulsion than it was preceding one. 

A. 152. I think it was. 

I. 153. Then during the time that he was in this deranged condi- 
tion following a convulsion he was very difficult to manage, was he 
not? 

A. 153. He was. He required a good deal of management and 
care to get along with him. 

I. 154. Was it not at these times that he was most fretful 
2933 and irritable and disposed to offer violence to others—that is, 
immediately after a convulsion ? 

A. 154. Yes; and frequently before the convulsions would come 
on he would be fretful and uneasy and nervous. 

I. 155. After this deranged condition had passed away his mind 
and disposition would come back to their normal condition, would 
they not? 

A. 155. He would then come back into his general ordinary con- 


dition. 


I. 156. While his mind was in this deranged or unsettled condi- 
tion, after a convulsion or when his nianner and countenance indi- 
cated that a convulsion was coming, you never suffered him to do 
or attempt to do any business, did you? 

A. 156. No, sir. 
2934 I. 157. You spoke of the violence of his passion towards a 
little yirl on a recent occasion near Tama City. Had he at 
that time had or was he about to have one of these convulsions? 

A. 157. I think not. 

I. 158. There were some years of George’s life when his habits 
ae intemperate. Can you state how long these habits were on 

im ? 

A. 158. I think some 2 or 3 years. 

I. 159. Was not his temper and disposition worse when under the 
influence of liquor than generally at other times—was he not more 
quarrelsome ? 

_A. 159. I think he was. 

100—145 
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I, 160. In your examination-in-chief you spoke of an occa: 
29335 sion when George, at the house, was breaking and destroying 
furniture and his violence was such that you and the police 
and Mr. Kaufman, the marshall, were sent for. Was not George 
under the influence of liquor at this time? 
A. 160. I don’t know, but I think very likely he was. 
I. 161. George, subsequently to this, joined the Sons of Tem- 


perance, did he not? 


A. 161. Yes, sir. 
I. 162. Since joining the Sons of Temperance he became and has 


since remained a strictly temperate man as far as liquor is con- 
cerned ? 
A. 162. As far as I know, he has never drank any liquor since. 
I. 168. How long was this breaking of furniture at the 
2936 house before George joined the Sons of Temperance? 
A. 163. It must have been a month or so before. 
I. 164. At the time of breaking this furniture George was arrested 
and placed in jail, was he not? 
A. 164. He was taken down and locked up in jail. 
I. 165. Do you know if he was tried and fined on this occasion ? 
A. 165. I don’t remember. 
I. 166. Did you not, at this time, talk and threaten to send him 
to the inebriate asylum at Binghampton, New York? 
A. 166. I don’t remember. There might have been some talk of 
it, but I don’t recollect. 
I. 167. Do you remember whether or not George made an assault 
upon John W. Green, of this city, on the same day that he 
2937 broke the furniture at the house? 
A. 167. I don’t remember. 


Adjourned till 2 p. m. 
2 P. M. 


Examination proceeded. 
All parties present. 


I. 168. Was it not at this time or on this day that you state you 
understood he threatened to shoot first the carriage driver and then 


his mother ? 


A. 168. I think it was. 
I. 169. This violence that you speak of near Tama City last winter, 


when he threatened to shoot the little girl and then to assault the 


mother of the little girl, was not witnessed by you ? 
A. 169. I wasn’t present. I was a little distance from the 


2938 house, and they rushed out to me and told me what had 
happened. 

I. 170. During the time that he was drinking he was much more 
frequently arrested than afterwards? 

A.170. I think not. I don’t know of his being arrested but once 
before he quit drinking. 

I. 171. Was it not when he was drinking, and in consequence of | 
his drinking and its tendency to aggravate his disposition to quar- 
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rel, that you were more particular in your instructions to the police 
than you were subsequently or previously ? 

A. 171, I have been obliged to instruct the police to keep a 

watch on him all the time since he quit drinking. 
2939 I. 172. What I mean is, Did not his habit of drinking tend 
to bring him into more quarrels and rows? 

A. 172. I think it would aggravate his disposition to quarrel. 

I. 173. How often has he come to Davenport since he went out 
with you to the agency ? 

A. 173. He came 3 times. 

I. 174. Did he come by himself any of these times? 

A. 174. The first time he came in and went out with one of my 
men employed out there; the second time he was seen on the cars 
at Tama City by one of my acquaintances; the last time I think he 
was seen on the cars by the same parties. I wasn’t at Tama the last 
time he came. 

I. 175. Then the 2 last times all that was done was to see 
2940 him on the cars, and he then proceeded on his journey by 
himself? 

A. 175. Yes. 

I. 176. Is there any change of cars between here and Tama City ? 

A. 176. There is a change at De Witt. 

I. 177. Did you not on the second of these trips that he made 
direct him on his return to bring to you certain things in your 
ottice? 

A. 177. Not on the second trip; it was on the first, when a man 
came down with him and returned. 

I.178. You speak of his going to church and going out of the church 
before the service was concluded ; didn’t others do the same? 

A. 178. I suppose other people do go out. 

I. 179. You mentioned about George’s name being on the 

2941 5,000 dollar note of Joe, held by the Davenport National 

Bank, upon which your name was also; can you state whether 
George’s name, as endorser, was above your name or below it? 

A. 179. I couldn't. 

I. 180. Was this note made payable to the order of George or to 
the order of yourself? 

A. 180. That I couldn’t tell; I don’t remember. 

I. 181. What did you say was the amount of the note to the Dav- 
enport Savings Bank which George endorsed for Joe? 

A. 181. You did notunderstand me. George was not an endorser 
on this loan. Joe borrowed the moncy, 2,000 dollars, of the Daven- 
port Savings Bank and gave to the bank a mortgage on property in 

block 41 as security. 
2942 I. 182. Please, then, explain the transaction by which 
George became possessed of the title to this property in block 
41 from Joe. 

A. 182. According to my recollection, the lot was transferred to 
George by Joe, because George had endorsed a 5,000 dollar note to 
the Davenport National Bank for Joe. 
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I. 183. Is this 5,000 note to the Davenport National Bank the 
same one which you endorsed, as well as George? 

A. 183. I think so. 

I. 184. I think you stated that Joe at the time this conveyance 
was made to George was wholly insolvent ? 

A. 184. He was considered so, although he did business after 

that. 
2943 I. 185. If any renewals were made of this 5,000 dollar note 
after this transfer was Joe’s name on the renewals ? 

A, 185. I think not; my recollection is that George made the re- 
newal note and I endorsed it. 

I. 186. Is there any other paper outstanding, that you know of, 
made originally for Joe’s benetit upon which George was an en- 
dorser Y 

A, 186. T don’t knew of any, 

I, 187, In examining the abstract of the title to block 49 T notice 
that you acquired the title to portions of this block at ditferent 
times and from different persons through tax sales. Was not the 
rentals derived from the — portions of the lot much more than 

sufficient to pay the taxas on the portion sold at tax sale? 
29-44 A. 187, I had leased the ground to parties who had erected 

buildings on them, and according to the lease they were to pay 
the taxes, but they failed to dosoand the lots were sold for taxes, and I 
bought them in to protect George’s interest. I had repeatedly noti- 
fied them before the sale to pay up the taxes. 

I. 188. Did you buy them In yourself at the tax sale? 

A. 188. I think I bought some in myself and some were bought 
in by persons for me; I generally had some one at the sale to buy 
for me. | 

I. 189. Who did you get to buy these tracts for you ? 

A. 189. I couldn’t remember now. 
2945 I. 190. The records show a deed from the treasurer of Scott 
county, dated April 14, 1866, to John L. Switts, for the north 
32 feet of sub-lot 44, block 59. Did not Mr. Switts make this pur- 
chase on his own account ? 

A. 190. I think likely he did. 

I. 191. The record shows a conveyance by quitclaim from Austin 
Corbin and wife to you, dated April 13, 1872, for the west 19 feet of 
lot 3, in 59. How did Corbin acquire any title? 

A. 191. I think that was from tax sale. 

I. 192. The records show a conveyance to you from Josephine C. 
Chapin, Alfred C. Chapin, and Alice J. Chapin, the widow and heirs 

of E. A. Chapin, dated July 6, 1872, quitclaiming to you lot 
2946 1, in block 59, and all their interest in the block. How did 
they or E. A. Chapin acquire title? 

A. 192. It was through tax sale. 

J. 193. In purchasing from these different. parties, including a 
conveyance of John S. Switts to you, the interest they had thus ac- 


quired at tax sale what amounts did you pay to these different par- 


ties ? 
A. 193. I couldn’t tell the amount. I think all I paid was the 
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amount of taxes, with the statutory penalty and interest, with prob- 
ably the cost of the deed. 

I. 194. Why did you have these conveyances made to yourself 

and not to George ? 
2947 A. 194. I couldn’t tell. I subsequently conveyed to George, 
my wife joining in the conveyance, all the interest I had 
acquired Pavol these purchases. | 
. 195. The abstract that I have shows that you conveyed only 
your interest in the north half of block 59, while some of the tax- 
title purchases appear to be in the south half of said block 59, 
How is this? 

A, 195, I intended to convey all my interest in the whole block, 
I was acting in the interest of George in all these purchases, 

1, 196. In making leases, and especially leases for short times, on 
property in 59, which you state you allowed to George, did not 

George sometimes act for himself? 
2648 A196. I think not. He came to me always and would 
generally bring the parties to me. He may have done so 
with some of those old buildings, but I think as a rule he always 
came to me, 

]. 197. Were not some of these contracts verbal ? 

A. 197. It may have been so with some of the old buildings. I 
think probably with some of these old buildings he made his own 
bargains without consulting me. 

I. 198. You state that you commenced to use George as an en- 
dorser in 1865 or 1866 on loans from the Davenport National Bank. 
You were at that time its president, were you not? 

A. 198. Yes, sir. 
2949 I. 199. Can you state or approximate the number of per- 
sons who then and afterwards, during your connection with 
the bank, held stock in it? 

A. 199. It was distributed a good deal, among a good many per- 
sons, but not so largely as it was in the old State Bank institution. 

I. 200. Did you state that it was a rule of the bank to require an 
endorser in all cases where it loaned money ? 

A. 200. That is my recollection. 

I. 201. What was the reason and object of this rule? 

A. 201. I suppose the object was to have the paper discounted more 
secure than it would be if there was no indorser. 

I. 202. Did you ever make loans of any other bank or monied 
institution on George’s endorsement ? 

A. 202. Some of the notes that Schutt as my agent had 
2950 were, I think, negotiated at the First National Bank. The 
German Savings Bank had some of the notes, but I don’t 

know how they got them. 

I. 203. How were notes discounted at the Davenport National 
Bank? Were they first submitted to the board of directors at their 
regular meetings, and by the board passed on before discounted ? 

A. 203. As a general rule they were submitted to the board of 
directors, but there was a loan committee consisting of the president, 
cashier, and a.director. The committee had power to pass upon 
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loans between the meetings of the board, which were held twice a 
week, and the report of the loan committee submitted to the 
2951 board for approval at its next meeting. 

I. 204. Were the loans which you obtained of the Daven- 
port National Bank on George’s endorsement submitted to the board 
of directors or to the loan committee? 

A. 204. The loans were generally submitted to the board of 
directors and not to the loan committee 

I. 205. This was the custom that vou pursued in obtaining dis- 
counts from the Davenport National Bank, on which George ap- 
peared as endorser—that is, you being one of the loan committee, 
you chose to submit the application to the board and not to the loan 
com mittee. 

A, 205, I submitted it to the board, but in case of renewals, a note 

coming due between meetings of the board, it was some- 

2052 times renewed by the loan committee, 


Adjourned till 9 a.m, May 6, 1880, 
May 6, 1SSQ—! a, m, 


examination proceeded, 
All parties present. 


I, 206. Do I understand you to say that when George signed 
papers at your request you made no explanation to him whatever of 
the nature of the papers he so signed. 

A. 206. I would -_ him to sign a note or lease or mortgage ; when- 
ever I wanted anything done I would say “George, sign this.” I 

might tell him it was a mortgage or a note. 
2953 I. 207. Did you not frequently, when you asked him to 
sign any one of these documents, tell him what the document 
was; for instance, would you not say, George, I want you to sign 
this lease or I want you to sign this note, or I want you to sign this 
mortgage, using language of that purport. 

A. 207. Yes; I think I did. 

I. 208. When you asked him tosign a receipt for rents on property 
belonging to him, did you tell him it was a receipt? 

A. 208. I think I did. 

I. 209. You state that you pointed out the place to him where he 
was to affix his signature. Did you do this always? 

A. 209. I think I did show him where to put his name. 
2954 I. 210. Do you mean.to say that he would not have known 
where to place his signature to any of these instruments unless 
the place was pointed out to him ? 

A. 210. From my experience with him as far as signing his name, 
if you didn’t watch him he was just as likely to sign on the left side 
as on the right side unless you watched him. 

I, 211. You state that he had a book of blank rent receipts, some 
of which he filled out in his own handwriting and signed. Was not 
this filling out and signing done by himself and without instruction 
from others ? 
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A. 211. In regard to that, he filled out some receipts and 
2955 signed them. I would look them over and find occasionally— 
for instance, he would make the receipt for 200 dollars in- 
‘stead of 2 dollars, the true amount. 
I. 212. In these cases the amount would be in figures instead of 
words? 
A. 212. Yes, sir. 
I. 213. And it would be a 2 and two 0’s without any comma be- 
tween the 2 and the 0’s? 
A. 213. Yes. 7 
I. 214. Do you mean to say, or be understood as saying, that 
George did not know the difference between a receipt for rent and 
a promissory note? 
A, 214. According to my experience, if you presented him a note 
and called it a receipt he would sigu it as a receipt, and if 
2956 you presented a receipt and called it a note he would sign it 
asa note. He has brought me bills of H. H. Qehs for to- 
bacco and cigars on which was George's signature, certifVing the 
bill was correct. George would claim that the bill was paid, and 
that he had a receipt, and that that writing was a receipt. I read it 
to him and explained to him that it was not a receipt; that he had 
only certitied the bill was correct, 

1, 215, How many of these bills of Ochs did George exhibit to 
you, and when was it? 

A, 215. I think we had only one certified to, and that was lately. 

I think Ochs had been dunning him for it, and George in- 
2957 sisted it was paid. He was in a great rage about it. 

I. 216. If George himself read had, or some one had read 
to him, a promissory note would he not know that it was not a mere 
receipt? 

A. 216. I think so, if you read it to him. 

I. 217. Do you know of any instance in which George signed a 
promissory note on the representation that it was simply a receipt? 

A. 217. No, sir; I do not. Whatever he signed he was told what 
it was, correctly, so far as I had anything to do with him. 

I. 218. George was a fair penman, was he not? 

A. 218. He could write his name in a kind of a school-boy way. 

I. 219. I present you the Richardson mortgage; that is 
2958 George's signature, is it not? | 

A, 219. It is; that is about as good a signature as I have 
seen him make. 

I. 220. The signature to this mortgage—that is, the handwriting— 
is the same in all its general features with his signatures to promis- 
sory notes and mortgages 

A. 220. It appears to be similar. 


The plaintiff here asks that the Richardson mortgage exhibited to 
the. witness be attached to the deposition as Exhibit “ B.” 


I, 221. The question was asked you by the other side what mort- 
| gages Putnam caused to be placed on your property after you 
2959 had committed the direction of your affairs to him, and in 
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your answer you mention, among other mortgages, the mortgage 
to the Equitable Trust Company now in controversy ; do you mean 
to say that Putnam is alone responsible for this mortgage? 

A. 221. I mean that Mr. Putnam negotiated all these mortgages, 
after he took my business in his hands, as he thought was necessary 
for carrying on my business. 

I, 222. Was not a formal application made by you and George to 
the Equitable Trust Company in the month of May, 1875, for a loan 
of 151,000 dollars? 

A. 222. I suppose it was. I don’t know that I ever noticed 

2960 it before. I have no recollection of such a large amount being 

asked for, because I was in that condition that it seems like a 

dream to me. I signed whatever Putnam presented to me as neces- 
sary to carry on my business. 

I. 223. Look on this paper which I now present to you, and a copy 
of which I desire the commissioner to attach to your deposition, 
marked Exhibit C, and state whether the signatures thereto are the 
signatures of yourself and of George A. Davenport. 


By consent of solicitors for defendant Exhibit C herein may be 
attached at any time. A correct copy of application referred 


2961 to is hereto attached, marked Exhibit “C.” 
(Signed) C. H. CLEMMER. 


A. 223. I believe them to be the signatures of myself and of George 
A. Davenport. 

I. 224. ‘The amount which was asked of the Equitable Trust Com- 
pany appears to have been reduced by the company to the sum of 
95,000 dollars; that is the principal of the mortgage now in contro- 
versy, 1s it not? 

A. 224. I believe it is. 

I. 225. At the time this application was made and this mortgage 
was executed all the real estate that stood in your name, except lot 
1, in block 45, of which you state Naomi Davenport was the equi- 

table owner, was encumbered by mortgage, was it not ? 
2962 A. 225. I think there were some few pieces that were not 
encumbered ; that lot on fifth St. and my property in the 
city of Rock Island, State of Illinois, was unincumbered. I think I 
had a large tract of land in Nebraska that was unincumbered. 

[. 226. It appears from the record that all of lot 1, in block 41, in 
the city of Davenport, except the east 23 feet of the south 60 feet of 
said lot, was encumbered by a mortgage to the Davenport Savings 
Bank, dated February 8, 1873, for the sum of 5,000 dollars, with 10 

per cent. interest, payable semi-annually, and due in 2 years. 
2963 This property was owned by you, was it not, at the time you 
made the mortgage to the trust company ? 

A. 226. It was. 

I. 227. This mortgage rested on this property at the time that 
the trust company took its mortgage, did it not ? 

A. 227. Yes. 

I, 228. You were the owner of lot 10, in block 41, at the time 
the mortgage to the trust company was executed, were you not? 
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A. 228. Yes. . 

- I. 229. Perseus Humphreys at that time held a mortgage on this 
lot, as shown by the record, for the sum of 13,000 dollars, with 10 
per cent. interest, payable semi-annually, did he not ? 

A. 229. Yes. 

J, 230. John S. Davis, at the time the application was made, 
2964 held a mortgage which covered lot 10, in block 41, for the 
sum of $19,151.65, with 10 per cent. interest, did he not ? 

A. 230. It covered that and other property. : 

I. 231. There were at this time, when the application was made 
to the trust company, 3 several mortgages to ©. H. Sheaff, the prin- 
cipal of which was 25,000 dollars, drawing interest at 10 per cent., 
on other portions of your property ? 

A. 231. Yes. 

I. 232. There was also a mortgage, at the time this application 
was made to the Davenport Savings Bank for the sum of 30,000 dol- 
lars, on other property of yours ? | 

A. 233. Yes. 

I. 233. In addition to these mortgages there was a large 

2965 amount of taxes, which at this time were unpaid and delin- 

quent, amounting to about 2,300 dollars, on the property 
mortgaged to the trust company ? 

A. 233. I can’t remember the amount of taxes that were due 
upon it. 

Tr 234. On the 13th of June, 1877, you executed to George A., on 
a consideration expressed in the deed, a conveyance of lot- 1, 9, and 
10, in block 41. What was this deed made for? 

A. 234. I really don’t know myself. My impression is that if 
anything was left after paying the Equitable it should go to George. 
That was at the advice and recommendation of Mr. Putram, my 
attorney. That was his arrangement.. 

I. 235. At or about the same time that the deeds both ap- 

2966 pear to have been recorded, on the 14th of June, 1877, George 

A. conveyed to Sarah G. Davenport the property above men- 

tioned in block 41, and also the west half of the south half of block 

59, and also parts of lots 6 and 7 in block 43. Do you know anything 
of this conveyance? 

A. 235. I don’t remember of any such conveyance. 

I. 236. In the deed which you made to George Mrs. Davenport 
does not appear to have joined with you. The conveyance that 
George made to his mother, Sarah G. Davenport, of the property you 

conveyed to him, and also of the portions of blocks 43 and 59, 
2967 that I have mentioned, appear to have been made at the same 

time and were recorded atthe same time. Did you not know 
of this conveyance of George before it was made? 

A. 236. I did not. I have no recollection of the making of the 
deed. 

I. 237. When did you first hear that such a deed had been made 
by George ; how long afterwards ? 

A, 237. I think it must have been some time in 1879; Mr. Hub- 
bell told me of it at Tama City. 3 
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I. 258. Do you mean to say that you heard nothing of this con- 

veyance previous to that time? 
A, 238. That is my recollection. 
I. 239. Mrs. Davenport appears to have executed, on the 9th of 
July, 1877, a mortgage on the homestead and also on lots 9 

2968 and10,in 41. Were you a party to this mortgage ? 

A. 239. Isigned the mortgage first. Putnam came to mein 
a great burry and represented to me that they were going to com- 
mence litigation, by the Le Claire heirs, over the homestead, and it 
was necessary to put on this mortgage to protect it. He had the 
mortgage in his hand all prepared. [I objected to signing it because 
the law gave me the homestead. He persuaded me that he would 
fix it, arrange it, and save the homestead and half an acre; that he 
would secure it; that he had a plan that would secure it and fix it, 
and he would save the homestead. On them promises I 
2969 signed it. I signed it first; my wife should have signed it 
first. I knew nothing about the consideration or the require- 


- ments of the mortgage; I supposed it was an ordinary mortgage ; I 


understand it has some peculiar conditions. 

I. 240. Do you mean to say you did not read the mortgage before 
signing it? 

A. 240. I did not read it, and it was not read to me; I acted on 
Mr. Putnam’s explanation. 

I, 241. Did you read any portion of the mortgage? 

A. 241. No; it was laid on the table and I signed it. 

I, 242. Were you told the amount of the mortgage ? 

A. 242. Yes; I think he mentioned the amount of the 
2970 mortgage—about 34,000 dollars. 

I. 243. The mortgage appears to have been given to a num- 
ber of parties to secure them in various sums, viz: To Dow, to 
Smethem, to Fitch, Hogue, Walsh, McKenzie, McAnderson, Mrs. 
Putnam, and Putnam and Rogers. Did he mention the names of 
these parties to you? 

A. 248. I think he did. 
I. 244. And you say the homestead property embracing 18 acres 
was included in the mortgage? 


A. 244. Yes. 
I. 245. Now, if he told you the amount of the mortgage, the 


names of the mortgagees, that it included the homestead property 
that up to that time was wholly unincumbered, what reason 

2971 can you give for his failing to tell you that it also embraced 
lots 9 and 10, in block 41? 

A. 245. I don’t know; I don’t remember of his telling me these 
lots were in the mortgage; I can’t give any reason why he shouldn’t 
tell me the lots were in the mortgage. I have no recollection at all 
that the lots were mentioned in the mortgage. 

J. 246. You say that the first knowledge you had of this convey- 
ance of George to his mother of the property in block 41 was in 
August, 1879, when you were informed of it by Mr. Hubbell at 
Tama City ? 

A. 246. That is my impression. 
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I. 247. Do you remember being cited to appear before S. L. 
2972 Glaspell, as referee, in November, 1878, in proceedings sup- 
lemental to executions, on a judgment obtained against you 

by William S. Myton ? 

A. 247. Yes; I was before Mr. Glaspell, and underwent an exami- 
nation at that time. | 

I. 248. Do you remember, in answer to a question put to you in 
the course of that examination, stating that at the time of deeding 
to your daughter the Brady St. block you deeded to your wife with- 
out money consideration the Clifton House block, and the Daven- 
port block was deeded to George A. and by him to his mother? 

A. 248. I don’t remember. There were so many questions put to 

me that I don’t remember. | 
2973 I. 249. In the course of that examination the answers that 
you gave to the questions propounded to you were read to 
you, were they not? | 

A. 249. Yes, sir; like the same thing you are doing here. 

I. 250. In answer to the 33rd interrogatory, as shown by the re- 
port or return of the referee, Mr. Glaspell, you use the following lan- 
guage: “ At the same time of deeding to my daughters the Brady 
St. block I deeded to my wife without money consideration the Clif- 
ton House block, and the Davenport block was deeded to George A. 
and by him to his mother.” Did you make this answer, and was it 
read to you at the time? : 

_ A. 250. I must have done so. 


Adjourned till 2 p. m. 


2974 : 2 P. M. 
Examination proceeded. 
All parties present. 


I. 251. When you speak of the Davenport block you mean 10, in 
41, do you not? © 

A. 251. Yes. . 

I, 252. In the extract that I read to you in the examination before 
Mr. Glaspell you appear to have stated that you conveyed what you 
described as the Clifton House property to Mrs. Davenport. Are 
you not mistaken in this? 

A. 252. My impression was that I deeded it to my wife, but I sup- 
pose I deeded it to George and he deeded it to my wife. 

I. 253. The reason that I put this question to you is that the record 

shows no conveyance from you to Mrs. Davenport of the 
2975 property described as the Clifton block, but it does show a 

conveyance made by you to George of the same property in 
the same instrument by which you conveyed to him lots 9 and 10 
in block 41. That conveyance took all your interest at the time in 
the Clifton House block ? : 

A. 253. I really don’t know whether that took all my interest in 
that block. I signed those deeds as they were prepared according to 
Mr. Putnam’s plan. : 

I. 254. The Clifton House block, as you term it, is on lot 1 in block 
41, is it not? 3 
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A. 254. Yes. 
I. 255. The records show that about the 13th of June, 1877, you 
conveyed to your daughters, Naomi and Kittie, property you 
2976 described as the Brady street block, and also about the same 
time, if not on the same day, you conveyed to George A. your 
interest in lots 1, 9, and 10 in block 41. Did not these conveyances 
dispose of all your interest in productive property in Davenport? 
, A. 255. I think it did, except that property in block 67. 

I, 256. The conveyance that was made to George A. by your son 
Joe of part of lot 5 in block 4, was made to secure George on the lia- 
bility he had incur-ed as an endorser for Joe, as you have stated. 
Did George himself ask for any security for this liability ? 

A. 256. No; he did not. | 
2977 I, 257. The records show that Mrs. Davenport, on the 9th 
day of July, 1877, executed to Charles E. Putnam a general 
power of attorney to act for her in taking care of and leasing build- 
ings and property, collecting and receiving rents, paying taxes, and 
making necessary repairs and improvements and paying interest 
on incumbrances, and so forth. Do you know anything about this? 

A. 257. 1 know Charles E. Putnam got a power of attorney from 
her, but I don’t know what it contained, what powers she gave to 
him. 

J. 259. When did you first know that Putnam got a power of at- 
torney from her. 

A. 259. I couldn’t fix any time. 
2978 I. 260. Had Mrs. Davenport legal title to any other property, 
except the homestead proverty, prior to the conveyance made 
to her by George A. about June 14th, 1877 ? 

A. 260. I don’t remember that she had any. 

I. 261. Did you ever speak to George about your want of money 
and the need you felt of raising money on loans secured by mort- 
gages or otherwise? 

A. 261. Yes; I think probably I did. 

I. 262. Can you remember when and how often you talked with 
George about your pecuniary difficulties, and what was said ? 

A. 262. I cannot. I think the way was this: When I would ask 
him to sign a note or to endorse a note I would say to him, I need 

some money, I want to use some money, or I want to raise 
2979 some money. I think this was about the way it was done. 
I, 263. When mortgages were placed on his property would 
you say anything to him about your need of money ? 

A, 263. I think the way was, when I got a mortgage made for his 
benefit I would say it was for some certain purpose, for whatever 
purpose I needed it. I think I would tell him what it was for. In 
case of paying Interest to Mr. Davisson I always took him along 
with me to Mr, Davisson, and told George the money we were pay- 
ing was to pay Interest. I think the same course was pursued with 

other mortgages that I got for him. 
2980 I, 264. Then when George executed mortgages he was in- 
formed of the purpose for which these mortgages were made? 

A. 264. That is my recollection. 
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I. 265. Did not George, some year or two before the mortgage to 
the Equitable Trust Company was executed, learn that you were 
pressed for money and disturbed at times for the want of it, and 
did he not then voluntarilly offer to place mortgages on his prop- | 
erty with a view of relieving you ? 

A. 265. No, sir; I have no recollection of his doing anything of 
that kind. 

I. 266. Did he not know, while the negotiation of the loan from 
the trust company was pending and before it was consum-ated, that 
it was proposed to place a portion of the loan on his property by 

way of mortgages ? | 
2981 A. 266. Iam unable to say. I don’t recollect whether he 
knew anything about it before the loan was made or while 
it was going on. I have no recollection of what did take place. 

I. 267. Do you know whether or not he ever went to consult Mr. 
Davisson about loans ? | Re 

A. 267. I have no recollection of it; I never heard of it. 

I. 268. Did you not speak to Mr. Davisson about George negoti- 
ating a loan with him (Davisson) in 1875? 

A. 268. I have no recollection of it. 

I. 269. You say that there was some talk, about 1863, of appoint- 
ing a guardian for George. Who were parties to this talk, and why 

was not a guardian appointed ? | | 
2982 A. 269. I can’t fix the year. I don’t remember the circum- 
stances. I don’t know why a guardian was not appointed. 


Redirect examination: 


I. 1. In answer to cross-interrogatory 246, which was as follows: 
“You say that the first knowledge you had of the conveyance of 
George to his mother of the property in block 41 was in August, 
1879, when you were informed of it by Mr. Hubbel at Tama City,” 
vour answer to that was: “That is my impression.” Is that all 
your answer which you made to that interrogatory? If not, state 
what the balance was. 

2983 (Same objections as to int. 4.) 

A. 1. I added that it refer-ed to block 59. | 

I. 2. Please state whether or not Mr. Hubbel in that conversation 
at Tama City refer-ed to the property in block 41 at all or men- 
tioned it in any way. 

(Same objections as to int. 4.) 

A. 2. I can’t say that he did. 

I, 3. State whether or not Mr. Hubbell did not at that time say to 
you that George had made a deed of the southwest quarter of block 
of and parts of lots 6 and 7, in block 48, and ask you if you knew 
anything about that conveyance; if so, state if that was the first you 
heard of such conveyance, and state what your answer was, 


2984 (Objected to by plaintiff as immaterial and incompetent so 
far as the answer of the witness to the information given him 


by Mr. Hubbel is concerned.) 
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A. 3. So far as I can remember I think Mr. Hubbel did ask me if 
I knew such a conveyance had been made, and I replied that I did 
not know if such conveyance of block 59, especially to that block 
59; I had no knowledge of that. 

I. 4. Had George, with your knowledge or consent, ever made any 
conveyance of any portion of block 59 at any time; if so, when? 


(Same objections as to int. 4.) 


A. 4. Not to my knowledge. 
I. 5. Had George, to your knowledge, at any time ever conveyed 
any portion of lots 6 and 7, in block 43 ? 


2985 (Same objections as to int. 4.) 


A. 5. Iam not so clear about that. I don’t remember whether he 
did so or not, but I feel certain about not knowing anything of 


bloek 59. 
(Signed) GEO. L. DAVENPORT. 


eye and sworn to before me this 6th day of May, A. D. 
1880. 
[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 2 p. m. 


2986 This indenture, made and executed the 20th day of April, 

A. D. eighteen hundred and seventy-five, by and between 
George A. Davenport, unmarried, of the county of Scott and State of 
Iowa, party of the first part, and Richardson Bros., of Davenport, 
Scott county, Iowa, party of the second part, witnesseth: 

That the said party of the first part, for and in consideration of the 
sum of twenty-five thousand ($25,000.00) dollars paid by the said 
party of the second part, the receipt of which is hereby acknowledged, 
hath granted and sold, and does by these presents grant, bargain, 

sell, convey, and confirm, unto the said party of the second 
2987 part, their heirs and assigns, forever the certain tract or par- 

cel of real estate situated in the county of Scott and State of 
Iowa, described as follows, to wit: All that part of block No. fifty- 
nine (59) in the city of Davenport as laid out and platted in Antoine 
Le Claire’s Second Addition to said city, described as follows : Com- 
mencing at the southwest corner of said block, thence running east 
along the south line thereof one hundred and eighty-two (182) feet ; 
thence north one hundred and forty-four (144) feet to Commercial 
alley ; thence west along the south side of said alley one hundred 

and eighty-two (182) feet to the west line of said block, and 
2988 thence south along said west line one hundred and forty-four 

(144) feet to the place of beginning, subject to the rights of 
the several lessees of the several parts thereof as the same appear 
amongst the records in the neve sare office of said county, it Give 
understood that this instrument is to operate as an assignment 0 
the rights of the lessor in said leases, subject to the conditions here- 
inafter set forth ; 


“? 


“? 
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To have and to hold the premises above described, with all the 
appurtenances thereunto belonging, unto the said second party and 
to their heirs and assigns forever. 

The said George A. Davenport represents to and covenants 

2989 with the party of the second part that he has good right to 

sell and convey said premises; that they are free from en- 

cumbrance except in respect to the aforesaid leases, and that he will 

warrant and defend said premises against the lawful claim of all 

persons whomsoever, and said party of the first part relinquishes 
and conveysall right of homestead in said premises. 

This instrument is made, executed, and delivered upon the follow- 
ing express conditions : | 

First. That said George A. Davenport shall pay said Richardson 
Bros., or order, the said sum of twenty-five thousand ($25,000.00) 

dollars upon the 20th day of April, A. D. 1880, with interest 
2990 on all of said money from this date until paid at the rate of 

ten per cent. per annum, payable semi-annually on the 20th 
day of April and 20th day of October in each year, according to the 
one promissory note of the said George A. Davenport and Geo. L. . 
Davenport, dated April 20th, 1875, of even date herewith, payable 
at the office of Richardson Bros., in Davenport, Iowa; and it is stip- 
ulated in said note and in this mortgage that should any of said in- 
terest not be paid when due it shall bear interest at the rate of ten 
per cent. per annum from the time the same becomes due, and this 

mortgage shall stand as security for the same. 
2991 Second. That said George A. Davenport shall pay all taxes 

and assessments levied upon said real estate before the time 
fixed for the sale of the same as provided by law, and in case not so paid 
the holder of this mortgage shall have the right to declare the whole 
sum of money herein secured due and coilectable at once, or he may 
yay such taxes or assessments and be entitled to interest on the same 
at the rate of ten per cent. per annum, and this mortgage shall stand 
as security for such taxes and assessments and interest so paid. 

Fifth. It is further stipulated and agreed that in case of a failure 

to pay any of said money, either principal or interest, within 
2992 thirty days after the same becomes due, or a failure to per- 

form or comply with any of the foregoing conditions and 
agreements, — shall cause the whole sum of money herein secured to 
become due and collectable at once if the holder of said note so elect, 
and this mortgage may thereupon be foreclosed immediately for the 
whole of said money, interest, and costs. 

Sixth. And it is further expressly agreed that in the event of any 
failure to pay said sums of money or any part thereof or the interest 
thereon when due and payable said second party shall be, and hereby 

is, authorized to take immediate possession of said property, 
2993 and to rent the same, and shall be held liable to account to 

said first party only for the net profits thereof. It is also 
agreed that the taking possession thereof as above provided shall in 
no manner prevent or retard said second party in the collection of 
said sums by foreclosure or otherwise, | 

Seventh, And it is farther agreed that in the event of the com: 
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mencement of an action for the foreclosure of this mortgage upon 
any default being made that the sum of fifty dollars, attorney’s fee, 
shall become due from the first party to the second party, and shall 
be paid in the event of a settlement before a decree of fore- 
2994 closure shall be obtained; and if a decree of foreclosure shall 
be entered, then the sum of one thousand ($1,000) dollars, at- 
torney’s fee, including foregoing retainer, shall be taxed by the court, 
and this mortgage shall stand as security therefor, and the same 
shall be included in said decree, and shall be made by the sheriff 
on general or special execution with the other money, interest, and 
costs; and should said second party become involved in other litiga- — 
tion by reason hereof all the costs, charges, and expenses thereof, 1n- 
cluding a reasonable amount for attorney’s fees, shall be paid by the 
first party, and shall be taxed by the court and collected as afore- 
said. 
2995 Eighth. The said first party hereby expressly agrees to 
comply with and perform the foregoing conditions, and upon 
compliance therewith these presents shall be void; otherwise to be 
and remain in full force and effect. 
In testimony whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 
(Signed) GEO. A. DAVENPORT. Ht =| 
’ L. 8. 


2996 SrateE or Iowa, \ se 
e Scott County, 


Be it remembered that on this 20th day of April, A. D. 1875, before 
the undersigned, a notary public in and for said county, personally 
appeared George .A. Davenport, to me personally known to be the 
identical person whose name is affixed to the foregoing mortgage 
deed as grantor, and acknowledged the said instrument to be his vol- 


untary act and deed. 
Witness my hand and notarial seal by me affixed the day and 


year last above written. 
[SEAL. ] (Signed) DANIEL B. NASH, 
Notary Public. 


2997 Exuisit “B.” (Signed) C. H. Clemmer. 
Mortgage. 
George A. Davenport to Richardson Bros. 


STATE OF Iowa, Scolt County: 


Filed for record the 20th day of April, A. D. 1875, at 4.50 o’clock 
p. m., and recorded in Book V of Lots, on page 327. 
(Signed) J. A. Lk CLAIRE, Recorder. 
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2998 Exurait “CC.” C. H. Clemmer. 
Application to the Equitable Trust Company of New London, Conn. 


New York OFFICE, 52 WILLIAM STREET. 


The undersigned applies for a loan, secured by a first lien on real 
estate in the city of Davenport, Iowa, for the benefit of the Equitable 
Trust Company, as follows : 

Amount of loan, one hundred and fifty-one thousand dollars, for 
five years; annual rate of interest, payable semi-annually, 7 %, dis- 
counted to net nine, %. Full name of obligor? George L. Daven- 

ome George A. Davenport. Occupation and present place of 
2299 business? Improving their own real estate in Davenport. 

Full name of wife, if married? Sarah G., wife of George L. 
Davenport ; George A. Davenport is unmarried. The titles to the 
several pieces of property are in the names of George L. Davenport 
and George A. Davenport. Description of property offered as se- 
curity by lot and block or by metes and bounds: Block 59 and lot 
10, and part of lots 1 and 9, in block 41, in the city of Davenport, 
particularly shown in the schedule and maps hereto annexed. Di- 
mensions of buildings set forth in schedule and maps. Building 

materials? Some buildings brick, some wood. Purposes of 
3000 use? Rented for stores and offices. Name of occupant? 

There are 56 tenants, who pay rent to applicants. Value of 
ground, $247,655 ; value of buildings, $58,000 ; total, $305,655. In- 
surance, $9,500 on block 59; $20,500 on block 41; total, $30,000. 
Loan to be used to fund miscellaneous indebtedness. Annual rent, 
$12,278 from buildings and $6,445 from ground rents ; —, $18,723. 
What mortgages now on premises, and by whom held? Estate of 
William McManus, $8,000; estate of William McManus, $10,000; 
D. Platt, $2,500: Davenport National Bank, $30,000; D. N. and J. 
J. Richardson, $25,000; John Littig, $2,700; J. J. Humphrey, 

$13,000; Davenport Savings Bank, $5,000. Is title a fee 
3001 simple, unincumbered, as in last answer? Subject to vari- 

ous ground leases, from which a part of the above-named in- 
comeisderived. Frontpaved? Yes; brick sidewalk. Sewered? —. 
Has — pipes? Yes. Water pipes? Yes. 

(Written on margin :) (Application is somewhat erased from fre- 
quent use.) 

Fire insurance policies and renewals to be effected by and pre- 
miums paid through a person named by the company to supervise 
the same. 

N. B.—The applicant will please specify the above particular so 
far as practicable, and in all cases sign the application. 

Dated at Davenport, Iowa, May 25th, 1875. : 

(Signed) GEO. L. DAVENPORT. 


GEO. A. DAVENPORT. 


3002 (Written on margin:) It will be necessary to give two refer- 

ences in the following blanks as to ‘*+ pecuniary responsi- 
bility of the obligors: Name, . Audress, Name, 
Address, 
102—145 
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Amount, $151,000. 


810 


3003 No. —. 


Application for Loan. 


George L. Davenport. George A. Davenport. 
Presented by Underwood and Clark, Muscatine, Iowa. 
Received May 29, 1875. J. D. M. 


JUNE 3, 775. 


Accepted for 95,000 on south half of block 59 and property in 


block 41 by sub-committee. 
June 3, 1875. 


JAMES A. ROOSENELT. 
JOHN D. MAXINELL. 
CHARLES BUTLER. 


3004 Property of George A. Davenport, Davenport, Iowa. Block 59, 
Arbitrarily Subdivided. 
; Annual Annual 
Lots Feet | Feet | Price per| Value of | Value of |"), og} rentof 
Pe front. | deep. | front foot.| land building. | jana build- 
: ing. 
ee ee 76 $300 7,800 
ic oii “ch cena oe 76 300 6,330 $9,000 ite india 1,600 
Gata 212 | 90 | 300 ES ECS 250 
INE Se 90 300 a s SR 250 
eo 999 | 90 300 6.870 |... ... 250 
ORE Sa 233 | 90 300 ys Sees 300 
SEN Ga 23: | 90 300 6,960 |.----. ._-- 300 
EE eee 228 | 90 300 6,840 |... ---.| 250 
DP eieehiatins tasdecs os -iianinca 228 80 300 REO betas same 250 
7 ieitbiadibesi: sisbudicas tint 75 50 300 BD Fn. nnn 500 
IS PE are 22 150 250 5,500 
(Ec Segeeateepeire 22 | 150 250 5,500 } 9,000 |.--- -.-- £00 
_ EE RE 22 | 150) 250 §,500 |--.-— .-- 225 | 
* SES 22 | 150 250 eh ES 400 
Oe 22 | 150 250 5,500 |.----.---.| 400 
ees 80 200 4,400 |..--_. ._-- 250 
tr caktiialintls Gudiess ....| 138 80 150 BOS fF vciecee ams 400 
OD. scoot tence t CMe ae 125 6,260 |... .-— 240 
RS 61 75 125 7,625 
EERIE 45 | 75 250 | 11,250 |.----- .-... 400 
_ EE Fe 75 250 5,250 |..-.-----.| 200 
22 to 29, ine. ....| 1889 | 75 200 | 27,780 |-----. .--. 540 
FR ee 200 4,460 |.... --.-- 450 
"SOROS 76 | 650 50 8,800 |...--- ---- 285 
3005 32......_.| 51 50 50 2,660 '|.... .--.- 150 
Biv 86 | 50 50 yy 160 
$209,655 | $18,000 | $6,445 | $2,000 
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Lot 10, Part of Lot 1, and Part of Lot 9, B’k 41, Davenport, Iowa. 


| 
OD sitet sentient snes 4: oa 150 | $343 75 | 22,000 | 21,000 


5,778 
DR a a: 150 40 80 12,000 | 9,000 2.000 
Part of 9... .-...._-__.| 40 2 ae 4,000 | 10,000 2.500 


$38,000 $40,000 | $10,278 
| 


3006 We, the undersigned, hereby certify that we are well ac- 

quainted with the value of property in the city of Daven- 
port, and have given careful attention to the appraisal of the fore- 
going property, lots, and buildings, and the values as given above 
are correct, to the best of our knowledge and belief. 


Davenport, Iowa, May 25th, 1875. 3 
: JAMES THOMPSON. 
H. H. ANDRESEN. 


(Schedule includes some lots in 57 which are not included in the 
mortgage.) 


3007 UniTeD STATES oF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 12th day of April, 1880, and on April 
13, 14, 15, 16, and May 4, 5, 6, 1880, George L. Davenport, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me,and after being by me read over to said witness 

was signed by said witness in the presence of the respective 
3008 counsel for the complainant and defendant; that said exam- 

ination took place in the presence of and was conducted by 
Brannan and Jaynes, solicitors for complainant, and: George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the defend- 
ant. 

Witness my hand and seal notarial this 6th day of May, A. D. 
1880. 

[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept 1, 1881. . E. R. Mason, clerk. | 
3009 Deposition of Joseph L. Hebert. 


Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEoRGE L. DAVENPORT eé¢ al. 


May 8, 1880—9 a. m. 


Examination proceeded. 
All parties present. 
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JosePpH L. Hesenrt, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A.1. Joseph L. Hebert; age, 36; residence, Davenport; have 
resided in Davenport very near all my life; occupation, livery 
business. 
3010 I. 2. State how long you have known George A. Davenport. 
A. 2. Since I was a child. 
I. 3. State what means of knowing him you have had; how in- 
timate your acquaintance has been during childhood and manhood. 
A. 3. I went to school with him when we were boys, at Father 
Palamorgues’ school. He went to school with me off and on, prob- 
ably a couple of years. I would meet him probably every day since 
that time, except the time he was at Baltimore Within the last 5 
years I haven’t seen him every day. From 1866 to 1872 I was with 
~ him pretty near all the time, either at Joe Davenport’s store, where 
I clerked for a year, or in John L. Coffin’s office, where I clerked 3 
years. George was there every day. George L. Davenport occupied 
an office with John L. Coffin. 
3011 I. 4. You may state now whether or not, while George was 
attending Father Palamorgues’ school, you remember of his 
having had a severe fit of sickness. If so, about what was his age 
at that time, and how long had he been attending school when such 
sickness occurred. 
A. 4. I don’t remember anything about it. 
I. 5. You may state what you know from your own observation 
of George’s conduct, temper, disposition, and habits during his child- 
hood up to the time when he left the city for Sinsinawa Mound. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 5. While going to school I looked upon him as crazy 
3012 and dangerous at times. I have been chased by him then, 
he having a large butcher knife in his hand. Failing to 
catch me I have seen him hide his knife under the sidewalk or in- 
side of the fence, in the grass. I have repeatedly seen him take horse 
manure and bite in it and spit it out of his mouth. I have repeat- 
edly seen him with rats and mice during that time—the rats and 
mice were generally alive, with a string tied around their neck or 
leg—claiming that he was going to tame them—make trick rats or 
mice out of them; teach them tricks. I have no idea how many 
times I saw him with rats and mice. ! can’t say positively that I 
saw him bring them to school. In school he was obstinate and 
contrary at times. | 
3013 I. 6. State whether or not during the time that he was at 
school he made any progress in his studies, such as boys of 
his age in his class would make. How was he in this respect ? 


(Same objections as to int. 5.) 
A. 6. He made very little progress. 


] One ve 
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I. 7. What, if any, caution or instruction were given by George’s 
teachers to the pupils respecting him and their treatment of George ? 


(Same objections as to int. 5.) 


A. 7. When he has been absent from school 2 or 3 days and 
would come to the fence and throw at us we were cautioned not to 
pay any attention to him—to leave that part of the yard and go 

somewhere else. 
3014 I. 8. After George’s return from Baltimore what, then, did 

you observe as to his habits, conduct, temper, and disposition 
from that time on to the present time? State fully how he occu- 
pied his time, what were his topics of conversation, what character- 
istics he manifested in reference to disposition; what pliysical disease 
he was subject to, if any, and what effect such disease had upon his 
mind and conduct. 


(Same objections as to int. 4, and especially to the last clause ask- 
ing for any effect of disease of his mind, and so forth.) 


A. 8. I never knew him to be engaged in any kind ‘of business ; 
his time was mostly occupied in fishing, hunting, tinkering 

3015 with locks and one thing and another with his of tools, he 
having quite an assortment of tools. He smoked nearly all 

the time the strongest tobacco he could get a hold of, claiming that 
the tobacco here wasn’t good, and that he had to send off for it; I 
think he generally sent to St. Louis for tobacco. His pipes were 
meerschaums—very costly—the most costly pipes he oul get a 
hold of; so also were his cigar-holders. He drank to excess about 3 
yeurs, according to my recollection ; he always wandered around from 
place to place in the city of Davenport; he never had any associates 
or companions; he was a member of a fire company. I have seen 
him at fires. On rainy days he always had on either a rubber suit 
or acorduroy suit, and on cloudy days that looked like rain he 

3016 dressed that way. He acted as though the harder it rained 
the better it suited him. He would go out in the rain. [ 

never saw him carry an umbrella. He would generally. go down to 
the ferry dock to fish, preferring to go there than to the fishing rocks, 
although being told that fish were biting splendidly at the rocks and 
he having no luck in catching fish at the dock. He would some- 
times come up with 2 or 3 fish. I don’t know whether he bought 
them or caught them. I have seen him catch fish. I never heard 
him talk about anything in particular—no general topics. When 
he would be in conversation with you he would change the 

3017 subject from one thing to another and end up with a flier 
a kind of an educated te-he-he. I never heard him talk about 
business as men ordinarilly do. His disposition was aiything but 
pleasant. I have known him to come in the office in. the best of 
spirits and remain there after talking 2 or 3 minutes, and being ad- 
dressed, tell you to “Go to hell; [have had enough of you.” There 
was no provocation for this. He would then leave the office and in 
the course of a half hour or an hour return in perfectly good humor. 
These ebul-itions would’ occur quite often. I have seen him have 
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quarrels with people. In the summer of 1867 he went to a building 
my father was building then for Otto Klug, and m going u 
3018S the ladder there was some water spilt off the morter boarc 
upon him. He came down off the ladder and accused the 
first man that came down of throwing the water on him. He drew 
his revolver and said he would shoot him and frightened the man 
so that they were detained in their work, and wouldn’t leave the 
place until my father came down off the building and ran him across 
Second St. up into his father’s office. When he got there he said 
he hadn’t done anything. My father had a brick in his hand and 
was going to kill him. In 1866 he drew a revolver on me in his 
brother’s store. It was in relation to some fuss he had had with his 
brother Joe, he thinking that I was taking his brother’s part. 
3019 He was standing behind the counter and drew his revolver 
and held it right up to my face; it wasn’t 2 feet from my 
face. I said, “George, put. that revolver up,” and at the same time 
grabbed the revolver. He then put it in his pocket. One time 
N. Van Tuy], in 1866, chased him into the store with either an ax 
or a pick handel-and threatened to strike George. Van Tuy! was 
mad and pale asacorpse. Frank Walsh and I grabbed Van Tuyl 
and held him while George escaped through the back of the store. 
George was terribly frightened. Van Tuyl informed us that he 
was setting on his chair dozing and George slipped up behind 
3020 him and put a couple of dead mice in his bare bosom. This 
was the cause of Van Tuyl’s anger and rapid chase and 
George’s flight. Van Tuyl was the maddest man I ever saw. 
Another time he was angry at his brother Joe and threatened to 
shoot hime. He came to the store with a revolver in his hand, and 
Joe seeing him dropped down and crawled into a nail bin under 
the counter and remained there until George went away. We told 
George that Joe had gone out the back door. His temper was 
variable; sometimes he would recognize you and sometimes he 
wouldn’t. He would go right by you and sometimes, if you spoke 
to him, he wouldn’t notice you at all. <A great habit of his 
3021 was to approach a party of 3 or 4 and take hold of some one 
of the party by the ear or neck and pinch—squeeze—until 
he thought they were getting mad and then he would laugh. He 
used to do that to me and he did it once too often and I let drive 
and hit him in the cheek, and he never did it any more. I remem- 
ber one time he was sitting at the foot of the stairs, and as I was 
coming down the stairs he grabbed me by the calf of the leg and 
wouldn’t let go. [ wasin a hurry and told him to let me go and 
finally I choked him pretty tight. George then let go and I went to 
dinner. When I returned some one told me George was sitting on 
the steps with his revolver waiting to shoot me. I went up to 
George and asked him if he had been sitting there since I 
3022 had been gone. He made the remark that it was none of my 
damned business, but didn’t offer to harm me at all and I 
went upstairs. I was at Coffin’s 3 years, and during that time he 
had fits nearly every day. There were times that he would feel . 
better, and he would go for 2 weeks without having any fits; and 
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then he would have at other times one every day, sometimes as 
many as 2 or 3a day; some would be slight; there would be only 
a stupor for a short time, and then it would take us 15 or 30 
minutes to bring him out. I could tell when they were coming on, 
and we would sometimes walk him around and he would escape a 

fit. I have often noticed him getting nervous, and I would 
3023 say, George, get up and walk around. He would go out and 

return shortly and say, “I am all right now.” Before I was 
at Coffin’s office I have seen him have fits. I haveseen him sitting 
on the banisters at Cutter and Marksen’s and fall over backwards 
in a fit. Immediately after a fit his mind wandered; he seemed to 
be unsettled for 15 or 30 minutes; he wanted to be let alone; he 
didn’t want to converse. 

I. 9. State whether or not during the time that you were in the 
office of Coffin, which you say was also his father’s office, you saw 
George sign any papers; if so, state how he come to sign them, at 

whose procurement, if anybody, what intelligence he evinced 
3024 as to what he was doing, and how his signature was generally 

procured. State what papers you have seen him sign and 
whether or not at the time of signing them they were read over to 
him or explained to him. . 


(Same objections as to int. 5.) 


A. 9. I was in the office from November, 1868, for about 3 years 
thereafter. I saw kim sign papers—leases. I have seen him sitting 
at the desk signing documents several times, but what the docu- 
ments were all the time I could not say. I know the Eldredge 
lease was signed there. His father and Mr. Putnam were generally 
present when he signed the documents. I don’t know who got him 

to sign them. I never heard them read or explained to him. 
3025 After he had signed the Eldredge lease he said, “ Now I guess 

they will let me alone; that is done; I have signed it.” He 
didn’t say it was a lease or what itwas. I understood the document 
to be the Eldredge lease. 3 

I. 10. State whether or not you ever had any conversation with 
Charles E. Putnam or heard him express any opinion as to George’s 
mental condition ; if so, state what it was, when and where. - 


(Same objections as to int. 5.) 


A. 10. I have heard him say that there ought to be something 
done with George. This was when I was engaged in Coffin’s office. 
He never said what ought to be done with George. I remember of 

2 occasions of Putnam saying that something ought: to be 
3026 done with George, it was after some of George’s shooting 
scrapes, and one time was during George’s drinking period. 

I. 11. State whether or not vou ever heard George engaged in con- 
versation on the subject of any kind of business, as men ordinarilly 
do. : : 


(Same objections as to int. 5.) 


A. 11. I never have. 
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I. 12. State in what light George was generally regarded by the 
citizens of Davenport, and how treated by them, as you have ob- 
served, respecting his moral responsibility and mental condition. 


(Same objections as to int. 5.) 


A. 12. He was always regarded as possessing a weak mind 
3027 and not accountable for what he said or done. 

I. 13. State whether or not, in your opinion, based alone 
upon the facts and circumstances as narrated by you in this your 
deposition, George was or not during all the time of your acquaint- 
ance with him since he attained his majority of sane or sound 
mind. 


(Same objections as to int. 5.) 
A. 138. I don’t think he has ever been sane. 


Cross-examination: 


I. 1. You speak of George’s habit when he saw a small party 
gathered of going up to one of them and pinching the ear, the neck, 
or some other portion of the body with a good deal of violence. 

Would he do this with persons who he knew would not stand 

3028 it and who had resented such conduct on his part? 
A. 1. I have never known of any occurrence, except in my 

own case. After I resented it he never pinched me again. 

I. 2. If George discovered that he could not intimidate a person 
by his threats of shooting or offers of violence would not that have 
a tendency to quiet him, so far as this particular person was con- 
cerned ? 

A. 2. I think it had. 

I. 3. You say you do not think that George was ever of sane 
mind. What do you mean by sane mind? 

A. 3. I mean a person who is competent to carry on and do busi- 
ness for himself or others; in regard to signing documents of any 
kind, to know their real meaning. 


(S’g’d) JOSEPH L. HEBERT. 
3029 Subscribed and sworn to before me this 8th day of May, 
A. D. 1880. 
[SEAL. | (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till 9 a. m., June 15, 1880. 


UNITED STATEs OF AMERICA, State of Iowa, Scott County: 


I, C. H. Clemmer a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a 
copy of which is annexed to the deposition of one Samuel 

3030 Perry, I caused to come before me, at my office, in the city of 
Davenport, Scott county, State of Iowa, on the 8th day of May, 

1880, Joseph L. Hebert, who was then by me duly sworn and ex- 


_—s S 
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amined and his examination reduced to writing by me, and after 
being by me read over to said witness was signed by said witness in 
the presence of the respective counsel for the complainant and de- 
fendant; that said examination took place in the presence of: and 
was conducted by Brannan and Jaynes, solicitors for complainant, 
and George E. Hubbell and Martin, Murphy and Lynch, solicitors 
for the defendant. 
Witness my hand and seal notarial this 8th day of May, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, | 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3031 Deposition of Gustav Schlegal. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEoRGE L. DAVENPORT et al. 


JUNE 15, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


GusTAV SCHLEGEL, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant : 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. Gustav Schlegel; age, 48; residence, Davenport, lowa; have 
resided in Davenport since 1850 ; occupation, druggist. 
3032 I. 2. State how long you have known George A. Davenport. 
A. 2. I got acquainted with that family in 1853. I was 

employed there as a music teacher. They were living at that time 
on the corner of Third & Brady Sts. 

I. 3. How long did you teach music in the family and sain often 
did you give music lessons in the family ? 


_— to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 3. About 3 or 4 years. I don’t know exactly. I used togive2 
lessons a week to Mrs. Davenport, the mother of George A., for a-year, 
at least. The daughters were not at homeall the time. They. were 

at school, and when they came home I gave lessons to the 
3033 daughters, to Naomi and Kittie. I was teacher of music till 
1861. 
I. 4. In what business were you engaged after that? 


(Same objections as to int. 3.) 


A. 4. Drug business; and have continued in that nsiinens: ever 
since at 220 West Second St. 
I. 5. How often during your acquaintance with George A. — 
port have you seem him, and what have been your means of know- 
108—145 7 
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ing him and conversing with him, and what has been the character. 
of your acquaintance during all that time? 


(Same objections as to int. 3.) 


A. 5. I have seen him very often in the family. He was young 

then, and I often took dinner there and often called there 

3034 in the evenings. I was well acquainted with the family 

and called there very often. I saw George so frequently 

when I called at the house that I don’t remember how often. George 

often called at my store. I have heard him talk and have talked 

with him. He would call at my store very often. I couldn’t tell 
how often. 

I. & Please state what were the topics of conversation which 
George indulged in in your presence, and state whether or not the 
same was reasonable and coherent or rambling and incoherent 
Give illustrations of his manner in this respect. 


(Same objections as to int, 3.) 


: A, 6 The main thing he talked about was catching rats— 
30385 playing with rats. He would show a rat sometimes in his 
bosom. I have seen him in church—St. Margaret’s. While 
the sermon was preached by the Catholic priest George had a mouse 
in his mouth, with the tail sticking out. He always told me he 
caught a great many fish. I never saw him catch a fish. I don’t 
remember of any more. His conversation was always unreason- 
able tome. I always considered him a simple-minded boy. 

I. 7. State whether or not when George commenced to converse 
upon any one subjeg he would continue talking upon that subject 
or mix it up with other matters having no connection with it, and 
state whether or not vou were unable to understand his conversa- 
tion, and give examples illustrating his habit in this respect. 

30386 (Same objections as to int. 3, and because it is leading.) 

A. 7 The conversation that we had together was so simple, he 
would talk so foolish, His main conversation was rats and mice. 
He would talk a long time about rats; how he caught them and 
handled them and Instructed them and tamed then, He would 


keep this up as long as you would Bsten to him, 
1. & State whether or not you ever heard him talk about any kind 


of business. 
(Same objections as to int. 3.) 


A. 8 I never did. 
I. 9. Did you ever yourself or did you ever hear any one else try 


to talk with him about any kind of business? 
(Same objections as to int. 3.) 


3037 A. 9. I never did. 
I. 10. Why did you not talk to him about business? 


(Same objections as to int. 3.) 


na ae 
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A. 10. Because he always made the impression that he was a weak- 
minded young man. : 

I. 11. Did you ever know him to be engaged in any kind of 
business ? : 


(Same objections as to int. 3.) 


A. 11. No, sir; Ido not. | 
[. 12. State, if you know, what were his habits. How did he put 
in his time, day after day, as you observed him ? : 


(Same objections as to int. 3.) 


A. 12. After he left school T seen him always in Davenport. I 

would meet him on the street oftentimes. When he wasn’t 

3088 smoking he was chewing. IT have seen him intoxicated. I 

hay-n’t seen that he has shown any interest for anything in 

point of business or books or music or anything else. He never had 

as associates boys of his own age. He always would talk and play 

with younger children. This was when he was 17 or 18 years old; 

after this, when he became a man, I never met him ou the streets 
associating with any one; he was always by himself. 

I. 13. After he returned from Baltimore, state whether or not: he 
made any purchases at your store; if so, state what, generally, was 
the character of such purchases and what knowledge, if any,: he 
seemed to evince of the value and use of what he bought. | 


(Same objections as to int. 3.) 


3039 A. 13. I don’t remember any more what he has bought in 
my store. I don’tthink he had any money to buy anything, 
and I don’t think his mother would send ion foranything. I don’t 
remember that he ever did buy anything; he may, but I have-for- 
t it. 
— 14. State whether or not you have seen him have what are com- 
monly known and called epileptic fits; if so, how often. 


(Same objections as to int. 3.) 


A. 14. T only seen it once. One Sanday morning he came with 
his &ther to my store; this was at least 10 years ago; the Ather 
asked for a glass of water: George jumped out of the buggy and fell 

on the pavement. After I gave him seme ammonia, afer a 
SHO =while, he got up and walked along the street like a dranken 

man. He wouldn't go in the buggy again. The fit lasted 
not much longer than 5 minutes, 1 think, after he got out of the 
buggy. He came with a fit; that is why his father stopped fora 
glass of water. 7 3 

I. 15. You have spoken, in answer to a former question, that 
George A. attended St. Margaret’s church and having a mouse in 
his mouth during the sermon of the preacher; state when that was 
and what was his conduct on that occasion. 


(Same objections as to int. 3.) . 
A. 15. That must have been in either 1856 or 1857. I was or- 
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ganist of the church, and while I and the choir were behind 

3041 the organ George came to me and showed me something 

hanging out of his mouth. When he opened his mouth I 

saw it was the body of adead mouse in there. Only the choir saw it. 

I. 16. You say you have seen him with rats in his bosom; were 
they dead or alive, and when was that ? 


(Same objections as to int. 3.) 


A. 16. They were alive; it must have been in 1856 or 1857. 

I. 17. State whether or not it was known to you that George was 
the owner of valuable real estate in Davenport; if so, state whether 
you ever heard George talk about the same or be engaged in any 
business connected with the same; if so, state what he said and did 
In connection therewith. 


(Same objections as to int. 3.) 


3042 A. 17. I knew from his mother that block 59 was willed to 
George by his grandfather. Once, 2 years ago, he complained 
that he was cheated out of his block. I never heard him talk of 
his property but this time. 
I. 18. State whether or not George was a conspicuous character in 
Davenport, well and generally known; and, if so, for what reason 
was he so conspicuous ? 


‘Same objections as to int. 3.) 


A. 18. He was particularly known for that reason, because he was 
known as a crazy boy. They used to call him “ Crazy George.” 
I. 19. You may now state whether or not said George A. Daven- 
7 port was. or not, in your opinion, at any time since he at- 
3043 tained his majority, mentally competent to engage in any 
business transaction with understanding and discretion. 


(Same objections as to int. 3.) 


A. 19. I don’t believe so. 

I. 20. State whether or not the said George A. Davenport was or 
not at any time during your acquaintance with him, in your opin- 
ion, based alone upon the facts and circumstances as narrated by 
you in this your deposition, of sane or sound mind. 


(Same objections as to int. 3.) 

A. 20. In my estimation, he wasn’t an insane man, but he hadn’t 
a sound mind. He was just between an insane man and a simple- 
minded boy. 


I. 21. State whether or not you use the word insane in 
3044 your last answer in the sense of his being a maniac. 


(Same objections as to int. 3.) 


A. 21. By being not insane I meant to say that he wasn’t a 
maniac. 
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Cross-examination: 


I. 1. What is the dividing line between East and West Second St.? 

A. 1. Brady St. 

I. 2. Between what streets is your store ? 

A. 2. Between Main and Harrison. 

I. 3. To which of these 2 streets is it nearest ? 

A. 3. To Harrison. 

I. 4. How often in the course of a week would George come to 
your store after his return from Baltimore ? 

A. 4. First, I believe, he came very often. He may have 
3045 come 2 or 8 times a week. Afterwards, I believe, he came 
seldom. 

I. 5. How many years since has it been since he ceased te come 
frequently ? ) 

A. 5. About 15 years. 7 

I. 6. Then your opportunities for seeing him during the last 15 
years, aside from the times that he came to your store, would be by 
meeting him on the public streets, would it not ? 

A. 6. Yes, sir. : 

I. 7. Did you often meet him on the public streets; and, if so, did 
you stop and talk with him? 

A. 7. I always talked with him whenever I had time, beckitin he 
was an old acquaintance. I met him on the streets pretty often. 

I.8. When you met George who generally commenced the con- 

versation—you or he? 
3046 A. 8. I believe most of the times I talked to him—that is, 
I commenced the conversation. 

I. 9. You never had any business transactions whatever with 
George, had you, and never. had occasion to talk with him upon 
business matters ? 

A. 9. I don’t remember that I ever had occasion. 

I. 10. When George would meet you wouldn’t he speak about the. 
condition of the weather; about things that had taken place o1 or were 
likely to take place % ? 

A. 10. I don’t remember; I don’t think he did. 

I. 11. What length of time would your conversations with him 
usually last ? : 

A. 11. On the street, maybe 2 or 3 minutes; in the store, longer, 
but I couldn’t say how long. 

I. 12. Do you know that he was at one time a member of the 

Fire King Company ? 
3047 A. 12. I don’t remember that he was a member of the Fire 
King company, but I have seen him pulling the engine or 
hose-cart. 

I. 18. Then you don’t remember of his talking to you about his 
connection with that fire company ? 

A. 13. I never heard him mention it or speak about that com- 
any. 

I. ‘ia. What do you mean by the term maniac? 

A. 14. I consider a maniac a person who has no control over his 

senses and is a fit subject for the insane asylum. 
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I. 15. Do vou not know that persons are sent to the insane asylum 


for the purpose of being cured ? 


A. 15. Yes, sir; I do. 
I. 16. I understand you to say you never had any talk with 


3048 George upon business matters, and never had any occasion to 
; talk with him upon business matters, and never heard any 
talk between him and others upon business matters. Then you 
never saw any test of either his business knowledge or business ca- 
pacity ? 

A. 16. Except once, 2 years ago, when he was complaining that 
by the influence of Rogers & Putnam he had lost his property. 


Redirect examination: 


I. 1. In answer to the last interrogatory you have stated that you 
never saw any test of his business knowledge or business capacity. 
Do you mean by that simply that you never saw him do any busi- 
ness or talk about business except on the occasion named ? 


(Same objections as to int. 3.) 
3049 A. 1. Yes; that is the reason I have seen no test. That is 
what I mean, because I have had no chance to hear him talk 


about business except that once. 
I. 2. From your knowledge and acquaintance with him, as you 
observed him, was he or not competent to talk about business ? 


(Same objections as to int. 3, and because it is not proper redirect 
examination, the matter having been already testified to by the wit- 
ness in his examination-in-chief.) 


A. 2. I don’t think he was. 


Recross-examination : 


J. 1. From oversight I omitted to ask you what do you mean by » 
the term unsound mind? | 


(Objected to by defendant as not proper recross-examination.) 


3050 A. 1. A person that has no reason—that is incapable to 
reason. 


(S’g’d) GUSTAV SCHLEGEL. 


Subscribed and sworn to before me this 15th day of June, A. D. 


1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., lowa. 


Adjourned until 2 p. m. 


UNITED STATES OF AMERICA, State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
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of which is annexed to the deposition of one Samuel 
3051 Perry, I caused to come before me, at my office, in the city of 

Davenport, Scott county, State of Iowa, on the 15th day of 
June, A. D. 1880, Gustav Schlegel, who was then by me duly sworn 
and examined and his examination reduced to writing by me, and 
after being by me read over to said witness was signed by said wit- 
ness in the presence of the respective counsel for the complainant 
and defendant. 

That said examination took place in the presence of and was 
conducted by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicitors for 
the defendant. 

Witness my hand and seal notarial this 15th day of June, 1880. 

fanas, (S’g’d) C. H. CLEMMER, | 
3052 Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E.R. Mason, clerk. 


3053 Deposition of O. S. McNeil. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEorGE L. DAVENPoRT é¢ al. 


June 15, 1880—2 p. m. 
Examination proceeded. 
All parties present. 


QO. S. McNEIL, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant : 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. Orion S. McNeil; age, 59; residence, Davenport; have re- 
sided in Davenport 26 years; occupation, secretary Scott 
3054 County Agricultural Society. | 
I. 2. State what business you have been engaged in since 
your residence in Davenport and what offices of honor and trust 
you have held in this city. 


(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 2. I was first engaged in the furniture business, wher I came 
here, on the corner of Second & Perry St.; afterwards I was in the 
grocery business on Brady St., first door below the Davenport Na- 
tional Bank; after that I was in the merchant tailoring and gentle- 
men’s furnishing goods business on Second just below Brady.. I am 

at present and have been for years secretary of the agricult- 
3055 ural society, with the exception of 2 years, for the last 8 or 
10 years; I was mayor in 1868; I have been marshall, col- 
lector, chief of police, alderman. as 
. I. 3. State how long you have been acquainted with George A. 
Davenport and how intimately. : : 
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(Same objections as to int. 2.) 


A. 3. I became acquainted with him very soon after I came here; 
he lived on the corner of Brady & Third; I think I saw him pretty 
nearly every day—every few days; he was quite intimate at the 
shop; he used to come there. 

I. 4. You may now state, from your own observation of him, what 
were his habits, conduct, conversation ; give any incidents in illus- 
tration as the same came under your notice. 


3056 (Same objections as to int. 2.) 


A. 4. His habits were peculiar. I never knew a person in my life 
that ran in the same channel with him. When I first became ac- 
quainted with him he was a boy. He appeared to have rats on the 
brain. I have had him sweep my store-room for the privilege of 
watching a rat hole to catch a ratin his hand. I don’t know that 
I ever knew him to miss, but he might. His great delight appeared 
to be in catching the rat alive (1 have known him to pull the 
teeth out) and sometimes to tie a string around its mouth, and then 
he would tie a string around either the neck or hind leg and slip 
up and drop it into your pocket without your knowing it. 
3057 This has been a habit of his ever sinceI have known him. I 

think he has had that name, at least. Pretty soon after I came 
here he commenced. It was common for him to come to the store 
and tell me he had found another rat hole, and the next day he 
would bring around a rat. He appeared to like to tell me his rat 
stories. He may have liked to tell other persons, for all I know. It 
has been a custom of George with me to tell of his exploits in —. 
ping people, knocking them down, getting into scrapes, especially 
after he came from Baltimore. He has told me often and often 
about his whipping people in Baltimore. He has told me about whip- 
ping Du-chmen in Davenport—4 or 5 at time; that they were 
3058 all afraid of him. I have been down on the ferry dock often 
when he was fishing. He had a habit of coming to me to know 
if it was a good time to go fishing. I used to fish a good deal myself. 
He has told me stories of catching immense fish. He told me one 
story not many years ago about his getting hold of a large fish and 
it pulling him in the river. I asked him on that occasion how the 
fish come to pull him in. His answer was that he was subject to 
pains in the head—dizziness—and that one of those spells came on 
when the fish bit and 1t pulled him into the river. I have asked 
him several times lately, once just before he went away, why he 
didn’t go fishing, and he said it was dangerous for him to go near 
the water. 
3059 I. 5. State, if you know, how George generally occupied his 
time after he became a man. 

(Same objections as to int. 2.) 

A. 5. I don’t know that he had any business. - During the flight 
of ducks, pigeons, geese, &c.—that is, since he lived on the hill where 


the family now live—he would often come down dressed up in a 
hunting suit and tell me what an amount of ducks and pigeons he 


~~" ) 
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had killed, and what a terrible amount were to be seen there flying 
over. He would wander around the city from place to place. He 
appeared to have nothing to do, not to my certain knowledge. He 
had no ostensible business. 

I. 6. State whether or not he ever had any intimate friend 
3060 or associates ; if so, who. 


(Same objections as to int. 2.) 


A. 6. I don’t know that he had any particular. He appeared to 
be walking alone, with his head drawn down. He appeared to be 
by himself. 

I. 7. State what, if you know, was the character of his temper and 
disposition ; whether uniform and equable or fitful and uncertain, 
and give illustrations of his temper that have come nee your ob- 
servation. 


(Same objections as to int. 2.) 


A. 7. I should say he was remarkably fitful and uncertain— 
changeable. I have heard him say he had a pistol in his 

3061 pocket and he was going to shoot every damn policeman in 
town ; that they didn’t dare touch him. He told me one day 

he was waiting to shoot his father, and then he was going to shoot 
Putnam and then going to kill himself. He said they were trying 
to swindle him out of his property. This was within the last 3 
years. This was right at the foot of the stairs of Putnam’s office. 
His father came down a minute or two afterwards and he quieted 


_ down. Ihave often had the young man come to me and put his 


hand on his head and say, “Oh, I am so hot, I am burning up.” 
He would make that remark and that would be the end of it. 
I. 8. State, if you know, what effect would be produced in 
3062 George by contradicting or crossing him or by trying to 66 
him. Give instances in illustration. — 


(Same objections as to int. 2.) 


A. 8. I undertook to joke him once, 5 or 6 years ago, I think, 
about some little foolish thing. He got very angry; he called me 
a son of a bitch, and told me he had w hipped—I don’t know how 
many Dutchmen for saying that same thing before. Sometimes he 
would take a joke and sometimes he w ouldn’t. He was peculiar in 
that respect. When under the influence of liquor he appeared to 
be remarkably restless and ill-tempered, and would have little to 
say unless provoked. 

1. 9. State whether or not you ever knew him to be engaged in 
any kind of business. 


(Same objections as to int. 3.) . 


A. 9. I did not. 
3063 I. 10. State whether or not you ever tried to talk with him 
about business; if so, with what success. 
(Same objections as to int. 2.) 


104—145 
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A.10. I never did. I never considered him capable of doing 
business for himself or anybody else. 

I. 11. State what knowledge or interest he ever evinced in your 
presence in the ordinary affairs of business, religion, polities, litera- 
ture, or any other subject other than fighting, rat-killing, smoking, 


and hunting. 
(Same objections as to int. 2.) 


A. 11. He was a member of the Fire King Company. He wasa 
paying stockholder in tke Scott County Agricultural Society. 
3064 George has paid me his dues himself, and his father has paid 
them for him. I have seen him on parade of the fire depart- 
ment with the members of the Fire King Engine Company. I 
never knew of him evincing any knowledge in the ordinary affairs 
of business except what I have stated. I don’t know that I ever 
heard him mention religion. I never heard him talk politics to any 
extent. I don’t know that J ever heard him talk politics. I have 
heard him say he was a Republican. I never saw him attempt to 
,read a book or newspaper, to my knowledge. At the time he paid 
me the 5 dollars dues as a member of the Scott County Agricultural 
Society I gave him a receipt and he appeared to read it. He 
3065 looked at it and I told him it was all right. He lost the 12 
tickets and came back to me for more. He was under the in- 
fluence of liquor when he came to me. 
I. 12. State whether or not said George A. Davenport since he 
attained his majority has at any time, in your opinion, based upon 
your knowledge of him, been competent to either understand or 


transact ordinary business. 


(Same objections as to int. 2.) 

A. 12. I believe him to have been entirely incompetent to trans- 
act almost any ordinary business. 

I. 13. State whether or not, in your opinion, based alone upon 
the facts and circumstances as narrated by you in this your deposi- 
tion, said George A. Davenport has at any time since you became 
acquainted with him been of sound mind. 


3066 (Same objections as to int. 2.) 


A. 13. I think he has never been of sound mind—that is, of sound 
mind to transact business either for himself or any one else. 


Cross-examination : 


I. 1. You state you were mayor of the city of Davenport. Were 
you regularly elected by the people, or were you appointed by the 
council to act as mayor pro tem, during the temporary absence of the 
regularly elected mayor ? 

A. 1. I was elected by the city council to fill the vacancy caused 
by Mayor Donahue’s absence from the State. I was mayor pro tem. 

I. 2. Did the regularly elected mayor return before the expiration 
of the term for which he was elected ? 

A. 2. He didn’t return until after the next election. 
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3067 I. 3. You say you came here in 1854. How long after you 
came here was it that you made the acquaintance of George 


A. 3. I became acquainted with George A. as early as 1855 or 
1856. 

. I. 4. He was, then, but comparatively a boy when you first knew 

im ? 

A. 4. He was. 

I. 5. You speak about his sweeping out your store-room for the 
privilege of catching rats. How old was he at this time ? 

A. 5. I should say it was 1855, 1856, and 1857. During that time 
he has swept my store out a number of times for the privilege of 
catching rats. | | 

I. 6. You speak of his catching live rats, tieing their mouths, put- 

ting a string either around their neck or their leg, slipping 
3068 slyly up to some person, and drop-ing the rat in his pocket; 
_ have you ever yourself seen him do this? 

A. 6. I have; I have seen him do it and felt him doit. I have 
seen a man stand with his hands behind him and seen George drop 
a ratin his hands. It seemed to.amuse George very much. 

I. 7. When was the last time that you saw George practice any 
experiments of this kind with rats; how long since?. | 

A. 7. I should say 10 or 15 years ago; I couldn’t say exactly. 

I. 8. You say that you have seen him take the teeth out of live 
rats. Did he do this piece of dental surgery by himself or with as- 
sistance ? | 

A. 8. I assisted him. I am not positive whether the teeth were 
extracted or broken off. | 

[. 9. Did he ever get bitten by the rats in his handling them ? 

A. 9. I never heard or knew of his getting bit by one. 
3069 I. 10. Have you known of George’s engaging in this work 
of ridding rats of their teeth within the last 10 or 15 years? 

A. 10. I have not personally. 

I. 11. You state that George walked about alone. Did you never 
see him walking with any one? : 

A. 11. I have seen him walk with persons often. I mean that he 
had no very intimate friends—companions. 

I. 12. When you speak of ordinary business what do you mean 
by the term ordinary business ? 

A. 12. I mean livery, grocery, hardware, or carrying on any busi- 
ness of that kind. 

I. 13. When, then, you say that he was incompetent to transact 
ordinary business for himself or for others you mean that he was 
incompetent to carry on or conduct any of the branches of business 
that you have named or other branches of business? — 

A. 13. That is what I mean. 
8070 =I. 14. You speak of his telling you of the quantities of wild 
game, ducks, geese, and pigeons, that flew over the place at 
which he was living; you yourself at that time was fond of shoot- 
ing, were you not? | 
A. 14. Yes, sir; I am yet. 
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I. 15. George was aware of your fondness in this respect, was he 


not? 
A. 15. He was. 
I.16. You said something—I don’t find it in the evidence—about 


a flag which was owned by George, but which he let you have 
while the fair was in progress. State how often he let you have the 
flag and what use you put it to, and when he let you have it, and 
also describe the flag. 

A. 16. The flag was a bunting flag—a large one; I should say 16 
or 17 feet long and 6 or 8 feet wide. I asked him if he had a large 

flag and he said he did, and I borrowed it. I borrowed a 
3071 number of flags in town to drape the floral hall. This flag 

was brought up by him after the fair commenced and was 
not used where I had intended to use it, and it was either used over 
the floral hall or over the judge’s stand in the race track, and I 
think it was over the judge’s stand. This was, I should think, 8 or 
10 vears ago. 

I. 17. How often did you borrow this flag and what became of it? 

A. 17. I borrowed it only that one time. The society now 
‘owns it. 

I. 18. How came the society to own it? 

A. 18. It was purchased either of George A. Davenport or of George 
L. Davenport; I don’t know which. The flag was left out over night 
during a storm and the grasshoppers ate holes in it and — became 

injured and we had to buy it. 
3072 I. 19. Did not George A. himself discover and talk of the 
damage that had been done to this flag and demand com- 
pensation for it? 

A. 19. My impression is not. I think I told him or his father, I don’t 
know which, that the flag was damaged and we would have to send 
to Chicago and get it repaired or purchase it. I now recollect the 
whole transaction. I went into the Davenport National Bank to 
borrow a flag that was hanging over the street between the bank 
and the building opposite. George L. told me he had a flag and 
that he would loan it to me. George A. brought it up to me. After 
it was damaged I asked George L. how much it cost. He told me 

17 dollars. I laid the matter before the directors and it was 
3073 paid. 
I. 20. Did not George A. last fall or within the last year 
speak to you about this flag ? 

A. 20. Not to my knowledge. 

I. 21. George A. knew that he had stock in the agricultural 
society, did he not? 

A. 21. I addressed him a postal card in each year before his 
annual assessments were due, that they were due and payable on 
or before August Ist. I have never seen George A. present at any 
of the meetings of the stockholders, and I have always attended the 
meetings of the stockholders ever since its organization, in 1870. 
George never paid his assessment but this one time, to my knowl- 
edge. His father always paid it. 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 829 


I. 22. Do I understand that all that was required of stock- 
3074 holders was the payment of an annual due of 5 dollars? ° 

A. 22. Yes. 

(S’g’d) O. S. McNEIL. 


Subscribed and sworn to before me this 15th day of | June, A. D. 
1880. 
[SEAL. ] (S'2’d) _C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


Adjourned till 9 a. m., June 16, 1880. 


UNITED STATES OF AMERICA, State of Iowa, Scott County: 


I, C. H. Clemmer, a notary publicin and for said county and State, 
do hereby certify that,in pursuance of the stipulation a copy 
3075 of which is annexed to the deposition of one Samuel Perry, 
I caused tocome before me, at my office, in the city of Daven- 
port, Scott county, State of Iowa, on the 15th day of June, A. D. 1880, 
U.S. McNeil, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the -presence of 
the respective counsel for the complainant and defendant; that 
said examination took place in the presence of and was conducted 
by Brannan and Jaynes, solicitors for complainant, and George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the defendant. 
Witness my hand and seal notarial this 15th day of June, 
1880. 7 | 
3076 [SEAL. | (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3077 Deposition of Ira M. Gifford. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPuRT et al. 


JUNE 16, 1880—10 a. m. 


Examination proceeded. 
All parties present. 


Ira M. Girrorp, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. Ira M. Gifford; age, 50; residence, Davenport; have re- 
sided in Davenport since 1856; occupation, manager of the Daven- 
port Plow Company. 
3078 I. 2. Please state in what business you have been engaged 
since your residence in the city and, if in more than one, the 
time of each and what offices you have held. 
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(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 

A. 2. I have held the office of clerk of the district court from 1859 
to 1864. I was cashier and president of the First National Bank 
from its organization, in 1863, to January, 1873. The intermediate 
time, 2 years—1873 to 1875—have been spent in Chicago. I re- 
turned to Davenport in 1876 and have been engaged in business 
here since. 

I. 3. State whether or not you are acquainted with George 

3079 A. Davenport; if so, how long have you known him and 

whether intimately or otherwise; what opportunities you had 

of seeing and knowing him during the acquaintance vou have had. 
State full ¥. 

(Same objections as to int. 2.) 

A. 3. Iam acquainted with George A. Davenport. I have known 
him about 20 years. I can’t say that I have known him intimately. 
I have had a speaking acquaintance with him. I have been in 
position to meet him from time to time and talk tohim. I met him 
casually. 

I. 4. State whether or not you are acquainted with his father, 

George L. Davenport. If so, how long have you known him; 
3080 what financial trust, if any, he occupied in any of the banks 
here; what was his financial standing and social position ? 


- (Same objections as to int. 2.) 


A. 4. Iam acquainted with George L. Davenport. I have known 
him before I. came to this city to live. I have known him since 
1854. He has held during my acquaintance with him the position 
of president of the Merchants’ Branch of the State Bank of Iowa, 
which was converted into the Davenport National Bank, and was 
also president of that bank. He had other connections, I believe, 
president of the gas company and a director in the Chicago, Rock 

Island and Pacific Railroad Company; he was elected director 
3081 in June, 1869, and held the position 2 or 3 years, I think. 

He was the resident director in Davenport. He was regarded 
as a man of large wealth up to about the time I left this city to go 
to Chicago—1873. The 2 years that I was absent I knew less of his 
matters; I was not conversant with them. His social position was 
good—excellent, I should say. 

I. 5. State where the First National Bank, of which you were 
— was located in Davenport and whether or not George L. 
Javenport was the owner of the ground and buildings directly op- 
posite, across the street east from the bank, and had an office in 
said building during the time you were so president of said bank. 


(Same ebjections as to int. 2.) 


3082 A. 5. The bank that I was president of was located on the 
south west corner of Main and Second Sts. I always understood 

and believed that George L. Davenport owned the building directly 

opposite ; he also had an office in the building—second story. 
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I. 6. State what were the habits of George L. Davenport as to his 
being frequently in and out of his office, as you observed it. 


(Same objections as to int. 2.) 


A. 6. Whenever in the city I think he was daily to be found in 
his office. Early in the morning he was usually to be found there 
or on the corner. 

I. 7. State what you observed as to the habits of George A. 

3083 being with his father or at his father’s office; what com- 

panionship or intimacy seemed to you to exist between the 

father and son, and what influence and control the father had or 
seemed to have to you over the said George A. 


(Same objections as to int. 2.) 


A. 7. I observed that George A. was to be seen with his father, 
going and returning with his father from the office,and was a great 
deal with him in and about his business. The father appeared to 
have a watchful care over him. I never knew of their. relations 
being other than pleasant or agreeable. It appeared to me that 

George L. had over George A. an influence to make him do 
3084 whatever he required him to do—asked him to do.: 

I. 8. State whether or not George A. Davenport was, during 
your acquaintance with him, a conspicuous character in Daven- 
port—well known and frequently talked about. If so, for what 
reasons ? 


(Same objections as to int. 2.) 


A. 8. Yes, sir; George A. Davenport was a conspicuous person 
and character, well known and much talked about by reason of his 
having the reputation of inheriting very valuable property and 
being in a condition of mind in which he could hardly realize his 
own position. 

I. 9. State whether or not, in your position as president 

3085 and cashier of the First National Bank, you ever learned or 

discovered through bank operations or financial transactions 

that the said George A. Davenport ever kept a bank account, drew 

checks, or executed commercial paper, to your knowledge, discounted 
at any of the banks; if so, state the circumstances. , 


(Same objections as to int. 2.) 


A. 9. I did not know. I never knew of his having a bank ac- 
count; still, he may have had at other banks; he never had at ours. 
I have no recollection of his drawing checks; I have never seen 
them. I have never known of his drawing commercial paper, but 

have seen his name upon paper as endorser in our bank. It 
3086 was the custom of George L. Davenport, while I was with 

the First National Bank, to borrow about from 200 to 300 
dollars, which was renewed from time to time, and upon that note 
George A. Davenport appeared as endorser. : 

I. 10. State what, if any, consideration or value was attached by 
you to the endorsement of said George A. Davenport at that time. 
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_ 


(Same objections as to int 2.) 


A. 10. I accepted the note simply as a formality more than any- 
thing else; the amount being small, I paid but very little attention 
to it. [gave it as an accommodation to George L. He was good 


enough all the time. 
3087 I. 11. What, if any, business, did George A. Davenport ever 


engage in, to your knowledge? 
(Same objections as to int. 2.) 
A.11. I know of none. 
I. 12. State what were his habits—how he put in his time, as you 
observed him. 
(Same objections as to int. 2.) 


A. 12. He appeared to be idle, unemployed; spending much of 


his time in walking about, talking, smoking, fishing. 
I. 13. What, if any, intimate associate or companion did he have 


other than his father? 
(Same objections as to int. 2.) 


A. 13. I am not aware of any. 
I. 14. State whether or not you ever talked with George A. or 


tried to talk with him or heard any other person talk or try to talk 
with him about any matter of business. If so, when and what was 
said ? 

3088 (Same objections as to int. 2.) 


A. 14. I never did, and I can’t call to mind any person talking to 
him about commercial business. 

I. 15. Why did you not talk to him about business or try to on 
some occasion ? 

(Same objections as to int. 2.) 


A. 15. Because I didn’t suppose he was well enough informed to 


give me any information I might want to know. 
I. 16. If you had any other reason for omitting or avoiding con- 
versation with George A. on serious or business matters please state 


them. 
(Same objections as to int. 2.) 


A. 16. My reasons would be these: I had the impression 

3089 that he might be insaue; that he might be idiotic, simple- 

minded, and as his business, or the business in which he 

_ appeared to be the representative owner, was conducted by his 

father I felt as though I didn’t have a right to discuss it or any- 

thing relating to it with him. 

I. 17. You have stated that his father, George L. Davenport, con- 

ducted his business. In what capacity did vou so understand that 
he was managing George A.’s business? 


(Same objections as to int. 2.) 


[ 
| 
| 
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A. 17. I always supposed that he did it in the light of guardian. 
I. 18. What was the general belief and understanding in Daven- 
port in that regard ? 


(Same objections as to int. 2.) 


3090 A. 18. I think that was the general impression—that 
George L. Davenport was his guardian. 
I. 19. State what, if any, physical disease George A. Davenport 
had, to your knowledge, of a permanent character. 


(Same objections as to int. 2.) 


A. 19. I can’t state of my own knowledge. 7 

I. 20. Please state whether or not said George A. Davenport, from 
your knowledge of him as stated, ever was during your acquaint- 
ance either competent to understand or transact business as men. 
ordinarily do. 


(Same objections as to int. 2.) 


A. 20. I didn’t think that he was competent to fully realize or 
understand business in the ordinary sense. 7 

3091 I. 21. State whether or not, in your opinion, based alone 

upon the facts and circumstances as stated in this your deposi- 

tion, the said George A. Davenport ever was during your acquaint- 
ance with him of sane or sound mind. : 


(Same objections as to int. 2.) 


A. 21. I do not think that he was. In fact, I never met him 
when I thought he was. I don’t pretend to say he might not have 
been when I didn’t meet him. : 


Cross-examination: | 


I. 1. When was it that Mr. George L. Davenport obtained of the 
bank of which you were the president the loan of 200 or 300 dol- 
lars of which you speak and upon which George was en- 

dorser? : 
3092 ‘ A. 1. It was between 1865 and 1870, as near as I remem- 
er. 

I. 2. You state that this note was renewed. Can you state whether 
each renewal bore the endorsement of George A.? 3 

A. 2. I can’t state accurately without having the record of the 
bank book, but I have a very clear recollection that it was repeatedly 
renewed, and my recollection is that George A.’s name always ap- 
peared as endorser. 

I. 3. Was not George L. Davenport at this time the president of 
the Davenport National Bank, and did he not do his general bank- 
ing business at the Davenport National Bank? 

A. 8. Yes, sir; he was president of the Davenport National 
3093 Bank and did his business principally there. He kept no 
account with us. : 

I. 4. Did you not think it a little unusual, if not extraordinary, 
that, being the president of and doing his general business with an- 

05—145 | 
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other bank, he should ask of your bank the accommodation you 
speak of? 
A. 4. Yes; I should think it a little unusual. 
I. 5. The rules of your bank required an endorser on commercial 
paper which you discounted, did it not? 
A. 5. They did. 
I. 6. And the purpose of requiring an endorser was to give addi- 
tional security to the paper thus disconnected ? 
A. 6. That is all true, and should so be regarded. 
3094 I. 7. If George L. had happened to have failed while this 
paper was in your handsand unpaid you would have endeav- 
ored to have made it out of the endorser, would you not? 


(Objected to by defendant on the ground that it is putting a sup- 
positi-ous case and asking for the opinion as to what the witness 
would have done if the event had happened, and as being incompe- 
tent, irrelevant, and immaterial.) 


A. 7. I think we would. 

I. 8. Did you ever have any business transaction to which George 
A. was a party or in which he was concerned, except the note and 
its renewals of which you have spoken ? 

A. 8. Not to my recollection. 
3095 I. 9. Then you never had occasion to talk to George A. 
about any business matter ? 

A. 9. No, sir; I did not. 

I. 10. You state that you always supposed that George L. managed 
George A.’s business in the light of a guardian. Are we to infer 
from this that you supposed that George L. had been appointed the 
legal guardian of George A.? 

A. 10. I may say that I did think so without knowing the fact; 
that was the impression I had. 

I. 11. Did you not know that George A. Davenport after attaining 
his majority executed leases in his own name which were placed on 

record in the recorder’s office, in Scott county, for property 
3096 belonging to him in block 59, in this city? 
A. 11. I did not know; in fact, I have no knowledge of his 
business transactions. 

I. 12. Then you don’t know of his executing receipts in his own 

name to tenants on his property ? 


A. 12. No,sir; I had no occasion to. 
(Signed) IRA M. GIFFORD. 


Subscribed and sworn to before me this 16th day of June, A. D. 


1880. 
[SEAL. ] _ Signed) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
Adjourned till 4 p. m. 
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3097 UnrtEp STATES oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary publicin and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
which is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, onthe 16th day of June, A. D.1880, Ira M. Gifford, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 

witness was signed by said witness in the presence of the re- 
3098 spective counsel for the complainant and defendant; that said 
examination took place in the presence of and was conducted 
by Brannan & Jaynes, solicitors for complainant, and George E. 
Hubbell and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 16th day of June, 
1880. 

[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
3099 Deposition of F. H. Griggs. 


Circuit Court of the United States, District of Iowa. 
JONATHAN EpwaArps, Trustee, vs. GEORGE L. DAVENPORT e€ al. 


JUNE 16, 1SSO—4 p. m. 
Examination proceeded. 
All parties present. 


F. H. Gria@s, being first duly sworn, doth, in answer to the seve 
eral interrogatories to him propounded, testify as follows on_ behalf 
of defendant: 


I. 1. What is your name, age, residence, and occupation? | 
A. 1. F. H. Griggs; age, 46; residence, Davenport, Iowa; 
3100 have resided in Davenport 25 years; occupation, banker. 
I. 2. State what business you have been engaged in in Dav- 
enport during that time, and the Jength of time of each period. 

A. 2. The last 7 years or more I have been president of the Citi- 
zens’ National Bank; 11 or 12 years previous to that I was in the 
blank book and publishing business under the firm name of Griggs, 
Watson & Day and Luse & Griggs, and previous to that time in the 
wholesale and retail boot and shoe business. 3 

I. 3. State whether or not you are acquainted with George A. Dav- 
enport; if so, how long; and state what means you have had of 
knowing him, intimately or otherwise. 


3101 (Objected to by plaintiff as incompetent, irrelevant, and im- 
material.) 


A. 3. [am acquainted with George A. Davenport. My first recol- 
lection of seeing and knowing him was, perhaps, 17 or 18 years ago. 
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I have never had an intimate acquaintance with him—principally a 
speaking acquaintance with him on the street and other places. 
During the winter of 1873-1874, from November, 1873, to January, 
1874, I boarded at the Burtis House, and George also boarded there 
at that time, with the Davenport family. I met him during this 
time once or twice a day, at meal times. 
I. 4. State whether or not you are acquainted with his father, 
3102 George L. Davenport, and how long, and whether or not dur- 
ing a portion of the time you were president of the Citizens’ 
National Bank George L. Davenport was president of any other 
bank ; if so, what. 
(Same objections as to int. 3.) 


A. 4. [have known George L. Davenport 23 or 24 years. He was 
president of the Davenport National Bank for 2 or 3 years, till 1875, 
while I was president of the Citizens’ National Bank. 

I. 5. Up to and prior to 1875 what, if you know, was the financial 
standing and social pebition of said George L. Davenport ? 


(Same objections as to int. 3.) 


A. 5. About 1861 he was supposed to be somewhat embar- 

3103 rassed on account of endorsements for Cook & Sargent. Later 
he was supposed to have made and received considerable 
money from property, and up to 1873 he was in good financial stand- 
ing and credit, and was supposed to be wealthy. During 1874 he 
became a borrower and his credit at the end of the year became con- 
siderably affected. He was regarded as an honorable, straight: 


forward man. | | 
I. & State the location of the OQtizens’ National Bank. 


(Same objections as to Int. 3) 


A. & Om the northwest comer of Second and Main Sts, 
LT Where was the office of George L. Davenport? 
(Same objections as to Int. 3.) 
A. 7. On his block, on the southeast corner of Main and 
S104 Second Sts. 
I. 8. State what you observed as to the habits of George A. 
Davenport being with his father or at his father’s office. What com- 
»anionship or intimacy, if any, seemed to you to exist between the 
ather, George L., and the said George A., and what influence or 
control the father had or seemed to you to have over the said 
George A.? 
(Same objections as to int. 3.) 


A. & I have observed that they came together in their buggy in 
the morning and went home together in the evening. George A. 
made his father’s office his office. It was remarkable to see them so 
much together—father and son. I never had any business with 

him to see what influence or control he had over him, but it 
3105 seemed to me that he exerted an influence and control over 
him. They were so constantly together at the hotel and 


a 
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everywhere, but whether he did exert an influence and control 
over him I don’t know. 

I. 9. State whether or not said George A. Davenport was during 
your acquaintance with him a conspicuous character in Davenport— 
well known and frequently talked about. If so, for what reason ? 


(Same objections as to int. 3.) 


A. 9. He was well known and conspicuous on account of his own- 
ing a large amount of valuable property and talked about on ac- 
count of his peculiarities. 

I. 10. What peculiarities ? 


(Same objections as to int. 3.) 


A. 10. Mental peculiarities. 
J. 11. State whether or noi, in your position as president 
3106 of the Citizens’ Bank or otherwise, you ever learned or dis- 
covered through bank operations or financial transactions 
that said George A. ever kept a bank account, issued checks against 
bank deposits, or executed commercial paper, to your knowledge, dis- 
counted at any of the banks; if so, state the circumstances. _ 


(Same objections as to int. 3.) | 


A. 11. He never kept an account with us, nor do I remember ever 
to have seen a check of his on any other bank. I have seen and our 
bank has discounted paper signed by him jointly with his father 
and brother Joseph, and [ have seen a great deal of paper upon 
which he was endorser, his father being the maker. 

I. 12. State what, if any, value or weight was attached by 
SIOZ you to the mony or endorsement of George A, Davenport, 
and im what light he was regarded im that respect by you and 

bank oiticers, 

(Same objections as to tnt. 3) 

A. 12. As the owner ofa large amount of real estate, his endorse- 
ment was considered to give weight to the paper, but after it was so 
freely used, and as early as the fall of 1874, our bank took little or 
none of his father’s paper, simply on his, George A.’s, endorsements. 
It was frequently discussed whether his signature would have legal 
weight. 

I. 13. Why; for what reason ? 

(Same objections as to int. 3.) 


A. 13. Because it had been stated that he was not competent to 
transact his own business, and that his father was his 
3108 guardian for that reason. 

I. 14. State whether or not the notes discounted by your 
bank with the names of George L., Joseph A., and George A. Daven- 
port upon them would or not have been discounted as readily with- 
out the signature of George A.as with it, and whether or not, at the 
time of such discount, George L. Davenport was or not considered 
fully competent financially to take care of and _ protect all his com- 


mercial paper. 
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(Same objections as to int. 3.) 


A. 14. I was absent from the city from the middle of January to 
October Ist, 1874. Before I left, George L. Davenport’s paper, or 
paper with George I.’s endorsement, would have been fully 

$109 discounted by us. On my return, in the fall of 1874, George 
L’s credit was so far affected that we only discounted the 

paper with other endorsement than either Joseph or George A. At 
the same time Geurge A. Davenport’s endorsement would have 
added strength and credit to the paper; we would have thought it 


was an additional name, in short. 
I. 15. State whether or not, after your return in October, 1874, 


you would have discounted at your bank the paper of George L. 
Davenport with only George A. Davenport as security or endorser 
thereon. 

(Same objections as to int. 3.) 

_ A. 15. My present recollection is that we did not discount such 
paper after that time, say November of 1874. We held some 
3110 paper of Joseph Davenport's, which was renewed, with George 
L. and George A. as endorsers. We wouldn’t have taken any 
new paper of George L. with George A.’s endorsement, although 
plenty of it was offered. 

I. 16. State what, if any, business did George A. Davenport ever en- 
gage in, to your knowledge. 

(Same objections as to int. 3.) 

A. 16. I never knew him to have any business. 

I. 17. State in what light you regarded George A. Davenport as to 
competency to transact business that would be legal and binding on 
him. 

(Same objections as to int. 3.) 

A. 17. For many years I supposed that he was incompetent 

3111 to transact business for himself and others. From my own 

observation it led me to the same conclusion—that he was 

incompetent; but I was informed in 1875 that he was considered by 
others to be legally competent to transact business. 

I. 18. State the circumstances under which you received such in- 
formation, and from whom. 


(Same objections as to int. 3.) 

A. 18. Knowing that the Richardsons: had taken a mortgage on 
George A.’s property [ asked D. N. Richardson if he felt safe in tak- 
ing such a mortgage. He informed me that he had taken legal ad- 
vice of Davison & Lane, I think, and that he considered the trans- 


action legal and safe. 
I. 19. State iin or not it is the usual custom and of 


3112 trequent occurrence for strangers having financial transac- 
tions in Davenport to inquire at your bank of the financial 
standing and character of persons with whom they propose dealing. 


(Same objections as to int. 3.) 
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A. 19. It is almost daily. : 

I. 20. State whether or not you are acquainted with Underwood 
& Clark, of Muscatine, or either of them, and whether or not they 
or either of them, to your knowledge from them or either of them 
obtained, negotiated a loan for the plaintiff in this action to George 
L. Davenport in the summer of 1875. If so, state the conversation 
you had relating thereto with either said Underwood or Clark dur- 
ing the progress of said negotiation, and state what, if any, in- 

quiries they made of you concerning George A. Davenport 
3113 and George L. Davenport, concerning their financial standing 
or mental capacity. 


(Same objections as to int. 3.) 


A. 20. I am acquainted with the firm of Underwood & Clark, of 
Muscatine. Mr. Underwood, I think, requested me to act as one of 
the appraisers at the time he was negotiating a loan to George L. 
and George A. Davenport. I did act as such appraiser with Mr. 
James Thompson and H. H. Andressen. I have no distinct recol- 
lection as to any inquiries made by Mr. Underwood or Clark at that 
time about the financial standing of George L. or George A. Daven- 
port or the mental condition of either. 

I. 21. How far is Muscatine from Davenport? 


(Same objections as to int. 3.) 


3114 A. 21. By road, 30 miles, and by rail, 37 miles. 

I. 22. How often, to your knowledge—how many days were 
Underwood & Clark or either of them at Davenport engaged in said 
negotiations? 


(Same objections as to int. 3.) 


A. 22. Without positive knowledge that this negotiation was their 
only business here, I should say that I knew of their being here 3 or 4 
times. At the time of making the appraisement my recollection is 
that they asked on one day if I would serve,and brought the papers 
the next. That would give 2 days at one time, and I think of 3 or 
4 times at which they were here about that business. 

I. 23. How often prior to this time and within a few years 

thereof did Underwood & Clark, to your knowledge, visit 
3115 Davenport or have business dealings here? | 


(Same objections as to int. 3.) 


A. 23. During the latter part of 1874 my recollection is that Mr. 
Underwood came to Davenport as often as once a month. Previous 
to that time I cannot state how frequently he came. The object of 
his visits in 1874 was the negotiation of loans through? the savings 
bank, which had its office in the same room with the Citizens’ Na- 
tional Bank. 

I. 24. State whether or not you ever talked with George A. Daven- 
port or tried to talk with him or heard any other person talk or try to 
talk with him about any matter of business; if so, when and what 


was said. 
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3116 (Same objections as to int. 3.) 

A. 24. I have never talked with George A. Davenport or tried to 
talk with him on business, nor never heard anybody else talk with 
him on business. I don’t think I ever heard him talk about busi- 
ness. He may have said something about his property, but not in 
a business way. 


Further examination of witness adjourned till —. 
Adjourned till 9 a. m., June 17, 1880. 


3117 JuLy 1, 1880—4 p. m. 


Examination proceeded. 
All parties present. 


Continuation of testimony of F. H. Griaes: 


I. 25. State whether or not said George A. Davenport has or not, 

at any time during your acquaintance with him, in your opinion, 

‘ been competent to either understand or transact business as men 
ordinarily do. 


(Same objections as to int. 3.) 


A. 25. I should say that he had not been competent to transact 
business. 
I. 26. State whether or not said George A. Davenport, in your 
opinion, based alone upon the facts and circumstances as stated by 
you in this your deposition, has or not, at any time during 
3118 your acquaintance, been of sound mind. 


(Same objections as to int. 3.) 


A. 26. In my opinion, George A. Davenport has always been of 
weak mind and at times insane. 

I. 27. State whether or not you ever saw him at any time when 
you thought him in the full possession of his reasoning: faculties. 


(Same objections as to int. 3.) 


A. 27. f never saw him when [ thought he had full possession of 
his reasoning faculties, simply because I always supposed him to be 
of unsound mind. 


Cross-examination : 


J. 1. When you speak of Joseph Davenport you mean Joseph A., 
the brother of George A.? 
A. 1. Yes, sir. 
3119 I.2. Didn’t you see George pass on the street repeatedly 
precisely as other men would do? 
A. 2. Usually he appeared on the streets as other passers would, 


but seldom recognized me. 
(S’g’d) F. H. GRIGGS. 
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Subscribed and sworn to before me this 1st day of July, A. D. 
1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a.m., July 2, 1880. 


3120 UNITED States oF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 16th day of June and Ist day of July, 
1880, F. H. Griggs, who was then by me duly sworn and examined 
and his examination reduced to writing by me, and after being by 
me read over to said witness was signed by said witness in the 

presence of the respective counsel for the complainant and de- 
3121 fendant; that said examination took place in the presence of 

and was conducted by Brannan and Jaynes, solicitors for 
complainant, and George E. Hubbell and Martin, Murphy and 
Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this lst day of July, A. D. 
1880. 

[SEAL. ] (S’g¢’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3122 Deposition of Dr. E. S. Barrows. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEoRGE L. DAVENPORT ef al. 


JUNE 17, 1880—9 a. m. 
Examination proceeded. 
All parties present. 


E. S. Barrows, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 


I. 1. What is your name, age, residence, and occupation ? 

A. 1. Egbert Storrs Barrows; age, 80; March 26, 1880; 
3123 residence, Davenport; have resided in Davenport 44 years ; 
occupation, physician. 

I. 2. State whether or not you were in the active practice of 
medicine at Davenport, Iowa; if so, how long? 

A 2. From 1836 to 1850. 

I. 3. State whether or not you are acquainted with George L. Dav- 
enport and his family ; if so, how long you have known them, and 
whether or not you were their family physician and how long ? 
106—145 
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A. 3. I have been acquainted with them from thetime they formed 
the family up to the present time. I was their family physician 
from 1842 or 1843 up to 1870, or thereabouts. If they had any other 
in the meantime I don’t know it. Long after I quit the practice I 
did business for a few families, and that was one of the families. 

I. 4. State whetheror not you are acquainted with George A. 

$124 Davenport and whether or not in his early childhood he had 

a severe fitof sickness which you were called upon to prescribe 

for. If so, you may state the circumstances, what sickness he had, 

what was his condition during that sickness, and afterwards, as it 
came under your observation. 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 


A. 4. I was acquainted with George A. Davenport, the son of 
George L. Davenport, as a child. Then at 6 or 7 years of age, I 
don’t know which, probably the first medication that ever he re- 

ceived was under the following circumstances: Some day in 
$125 the last of July or August he returned from the island where 

his grandmother resided and where he had been permitted 
to gather and consume unripe varieties of nuts and fruits, such as 
wild plums, crab-apples, hazel-nuts, chincapins, and so forth. Soon 
after his return home I was called to visit him, then in epileptic 
spasms, unconscious. The spasms ceased, but the unconsciousness 
remained for some weeks. The first object was to clear the system 
of unripe fruit, which I ultimately accomplished by using the or- 
dinary means, the most drastic and powerful cathartics, but it was 
some days before I accomplished it; but consciousness did not re- 
turn until some days or weeks, I don’t know which, but I think it 

was 2, 3, or 4 weeks before the boy was conscious of being 
3126 even. Prior to this period the boy had been regarded by the 

family and community asan unusually bright child, and had 
made rapid progress in letters under the tuition of Father Palamor- 
gous. When his recovery became an established fact he was com- 
paratively idiotic, and though every means were taken to recall his 
memory to his knowledge of letters prior to his sickness, but slow 
and discouraging progress was made. 

I. 5. You may state what effect this sickness had upon the mental 
condition of said George, as you observed the same, and what ef- 
forts were made, to your knowledge, to restore his memory and in- 
tellect to its normal condition, and with what result. 


(Same objections as to int. 4.) 


3127 A. 5. By suspending the normal function of brain action 

and inducing an organic morbid condition of thesame. The 
structural change being perpetuated from year to year has induced 
an epileptic habit which has not manifested any hopeful change for 
the better from the first days of sickness to the present time—a period 
of 33 or 34 years. After all efforts forthe benefit of the boy’s phys- 
ical condition had been exhausted by any effort that could be brought 
to bear to his advantage here in Davenport the family thought it 
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best that he should seek whatever advantage might be afforded 
through the expenditure of large means and the greater facili- 
3128 ties which foreign educational institutions afforded. He was 
taken to Baltimore, I think, in 1856, or possibly later. Judge 
Mitchell and myself accompanied Mr. Davenport with the boy, 
under the direction of Archbishop Kendrick, who seemed ready and 
happy to afford every facility to the boy’sadvantage. After deliber- 
ating with the authorities of the school called the Christian Brothers 
—about six miles from Baltimore—the boy was left at said school 
in the afternoon prior to the day which his father, Judge Mitchell, 
and myself hoped to prosecute our journey to Florida. On the 
morning of said day one of the Christian Brothers entered the Eutaw 
House, where we stopped at the time, followed by George— 
3129 laughing, said Brother making anxious inquiries for George 
LL. Davenport in something of a decided manner. I told him 
Mr. Davenport was out, and asked, “ What’s up?” His reply was 
that when the train came along that morning they found George at 
the depot intent on a visit to Baltimore to see his father, with a 
— plug of tobacco sticking out of one. pocket and a foot-long 
wie knife cut of the other, purchased with 3 dollars of money that 
the father had left for incidental purchases—buying candy, &e. On 
our friendly request to have him return with us to the school he 
drew his bowie-knife, opening it and saying, “God damn your 
soul, vou put your hands on me and I will cut your 
3130 guts out.” So the Brother entered the cars and came with 
him to Baltimore, bringing with himall histraps. A second 
appeal was made to Archbishop Kendrick. He had in the mean- 
time consulted with an Irish school-teacher by the name of Clark, 
who resided nearly opposite the bishop’s mansien, who was not ouly 
highly respected as a teacher but as a citizen, whose school was lim- 
ited to gentlemen’s sons—a dozen or 15. Mr. Davenport made special 
arrangements with Mr. Clark, the teacher, to take his son into his 
family, which consisted of himself, his wife, and 2 daughters nearly 
the same age as George. For an indefinite length of time—for a 
promised recompense of 1,000 dollars per annum—George re- 
3131 mained at said Clark’s for a period of about 3 years, more or 
less. Then he returned to Davenport with some apparent 
improvement which is the result of social environment, without 
having made much further progress in letters than his condition at 
the time of sickness. I have known him from that day tothis. The 
acquaintance has been a sweet one; 2 hail fellows well met. George 
has always seemed to feel at liberty tosay to me whatever he pleased. 
I. 6. Please state what, if any, knowledge or capacity George has 
evinced since he attained his majority to talk about, comprehend, 
understand, or undertake any kind of business. 


(Same objections as to int. 4.) 


3132 A. 6. I look upon it that his thinking ability 1s limited to 

very few subjects, and those are such as are most frequently 
presented to hourly considerations—such as are presented to the 
sensual appetites. I mean such as are presented to the five senses, 


844 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


uot to libidinous desires, for I don’t know that the boy ever had any. 
He may be put down as a physiol-gical automaton ; he has no reli- 
able capacity for business. So far as I was capable of judging, I 
wouldn’t be willing to trust him to transact any business for me. I 
would feel that a commission given him to get a peck of potatoes 
wouldn’t be satisfactorily executed. I do not consider him 
3133 mentally capable of transacting any business, any order of busi- 
ness, as usually denominated well executed. His reasoning 
faculties were lost entirely by first sickness, and no cerebral recupera- 
tion has ever manifested itself in a degree to make him regarded 
as compos mentis. 
I. 7. State whether or not, to your knowledge, said George has, 
during the period of his life, been periodically attlicted with the 
spasms of epilepsy. 


(Same objections as to int. 4.) 


A. 7. I have so understood, but bué have never seen him in one 
since the first one at his first sickness. I have so understood from 
the family and others and from George himself. He admits it and 
talks about it. 

I. 8. You may state now, from your knowledge of the sci- 

3134 ence of medicine and your observations of the effect of the 

epilepsy, what, if any, effects are produced upon the mind and 
understanding by a long continuance of this disease. 


(Same objections as to int. 4.) 


A. 8. The mental change from a normal to an abnormal condi- 
tion is necessarily the result of a change of structure—that is, of 
organized healthy action becoming disorganized and inducing men- 
tal weakness. Where this change has been enforced by persistent 
causes no healthy condition of the brain can be expected or hoped 
for after a period of 30 or 40 years has elapsed. Epilepsy will pro- 

duce said result, not as a matter of course, not that it will do 
3135 so in every individual who has been subject to epileptic 
spasms or fits. 

I. 9. State what effect epileptic spasms long continued usually 
produce upon the mind and understanding of a person so afflicted. 


(Same objections as to int. 4.) 


A. 9. Usually the tendency is to impair both the mental and 
physical abilities. Childhood epilepsy is usually caused by intesti- 
nal irritation ; that a habit once formed of spasmodic action induces 
a tendency to renewed spasms, which either cease altogether at the 
age of Sor 6 or7 or destroy the subject in the early years of puberty. 

I. 10. State whether or not, in your opinion, judging alone from 
the circumstances and facts as narrated by you in this your deposi- 
tion, the said George A. Davenport hus or not, since he became of 
age, been of sound mind ? 


3136 (Same objections as to int. 4.) 


A. 10. I don’t think he has been of sound mind since his first 
sickness and I don’t think he ever will be, unless a miracle is per- 
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formed. As my observation don’t justify a credence in those, I take 
it that the boy will be demented as long as he lives. 


Cross-examination: 


I. 1. Do you know how long George had been going to school be- 
fore he was attacked with this first sickness of which you have spoken 
in childhood ? 

A. My knowledge is gained from Father Palamorgous. I gather 
from frequent conversations with him during the sickness of the 
boy that he had been his favorite pupil from the usual time which 
children should enter school up to the time of his sickness. 

I. 2. Then you do not know as a fact how long he had 
3137 been going to school before he was attacked by his first sick- 
ness ? 

A. 2. I can’t tell the number of months or years. 

I. 3. Have you any personal knowledge of what George studied 
at school or what progress he had made in those studies at the time 
of this sickness ? 

A. 3. Yes; I have some idea from personal talk with the child. 
Once I remember of meeting him upon the sidewalk and saying to 
him in these words: “George, your mother says you are a fool. 
Can you spell cinnamon?” His answer: “ Yes, sir; cin-na-mon.’ 
“ George, there isn’t another member of your family that can spell 
it and spell it right. Go home and tell your mother so.” 

I. 4. Had you ever try other boys with that word ? 

A. 5. Never that I recollect of. 
3138 I.5. What other branches besides spelling had George 
studied at this time, or do you know? 

A. 5. I have no knowledge whatever. 

I. 6. Then when you say that George had made rapid progress in 
his studies under the tuition of Father Palamorgues you are stating 
what you learned from Father Palamorgous himself? 

A. 6. I have no personal knowledge of his educational proficiency, 
excepting the spelling upon the sidewalk alluded to, other than what 
I gathered from Father Palamorgues. 

I. 7. Did I understand you to say that when you were first called 
upon to attend George you found him in an epileptic spasm ? 

A. 7. That is my idea of the condition in which I found him, 
without being able to detail the minutiz of the muscular forces; 

neither can I detail the exact prescriptions made and given. 
3139 I. 8. He remained sick for some time. Did he during this 

sickness have a recurrence of these epileptic spasms; if so, at 
what intervals and how long did they last on him ? 

A. 8. I don’t recollect during his sickness of his having any 
spasms after the first one, for he lay in an unconscious state for 
days, if not weeks. 

I. 9. Do you remember how long he remained sick after conscious- 
ness returned to him ? 

A. 9. I cannot specify the weeks; only I can say he recovered 
rapidly his physical powers after he commenced his usual mode of 


feeding. 
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I. 10. How long after he had passed out of this state of uncon- 
sciousness and had become, as you state, conscious of his being was 
it before he commenced his usual mode of feeding ? | 

A. 10. One merged into the other necessarily. There was 

3140 no immediate change from a state of unconsciousness to a 

physical recognition. I can’t say; it was some days, if not 

weeks, before he was able to be up and out after he recovered his 
consciousness. 

I. 11. You state that since this sickness, as you have learned from 
the family, George has been subject to these epileptic spasms. Did 
you advise any course of treatment with reference to these spasms ? 

A. 11. Never. 

I. 12. Then you were never called upon to treat him for these 
spasms ? 

A. 12. I have never prescribed for those spasins, though frequently 
conferred with by the family in reference to them. 


Adjourned till 2 p. m. 


(3141 2 P.M. 
' Examination proceeded. 


All parties present. 


I. 18. Doctor, are you certain that when you asked George to 
spell the word cinnamon it was before he was taken sick ? 

A. 13. I am not certain, for the reason I don’t know when it was, 
hut I remember the place and incident, it being on Brady sireet 
when his square, block 59, was enclosed by a high board fence. 
That fence was put there pretty early by his grandfather; probably 
as early as 1841 or 1842. 

I. 14. Then it might have been after George’s recovery and after 
he had again gone to school to Father Palamorgues that he spelled 
this word cinnamon on your challenge ? 

A. 14. Yes; it might have been; I can’t be positive about that. 

I. 15. Do you know what was George’s age at the time that he 

returned from Baltimore ? 
3142 A. 15. I think he must have been in the neighborhood of 
20 or 21; that is my impression; he was born in 1840. 

I. 16. After George had returned from Baltimore did you exam- 
ine him for the purpose of ascertaining the progress that he had 
made in scholarship during the time he was in Baltimore and in 
the charge of Mr. Clark ? 

A, 16. Not for that specific purpose, but often with an aim to 
ascertain what progress had been made in a casual conversation 
with him, and came to the conclusion that if he had been usually 
intelligent his 3 years had been poorly spent. The idea with me 
has ever been that in letters he knows little more than he did at 

the age of 7, and that Father Palamorgues, my authority for 
3143 that, often expressed to me in the years that succeeded his 

sickness that it was hard to get him past the point which he 
had reached prior to his sickness. : 

I. 17. What I desire to get in the questions that I have put to 
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you was knowledge obtained from your own examination and not 
the statements of others. Am I to understand that you judged of 
his progress, not from examining him in any of the branches he 
studied at school in Baltimore, but from casual conversations that 
you had with him ? 

A. 17. There is nothing in my answers to any questions which 
are influenced, so far as I recollect, in opinions given in reference to 
Geourge’s menial condition from any person excepting that of Father 
Palamorgues; it is general information that I gathered from the boy 

in casual conversations with him that I form my opinion of 
3144 or want of intellectual attainments. 

I. 18. You state that no cerebral recuperation has ever 
manifested itself in a degree to make George regarded as compos 
mentis. How does he compare with other members of his family— 
for instance, his father or brother Joe—in respect to mind and gen- 
eral good sense? 


(Objected to by defendant as irrelevant, incompetent, and imma- 
terial.) 


A. 18. The natural tendencies of heredity is mainly physical. I 
believe it is not for me to estimate the intellectual capacity of any 
other members of that family. ‘ 

I. 19. Then do I understand you to decline to state how George 

A., in your opinion, compares with the other members of the 
3145 family that J have mentioned in the qualities of mind and 
what is known as general good sense ? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 


A. 19. Not exactly ; I only state that all mental progress is the 
result of personal mental effort, but in George the hope of that 
progress was shut off by his physical calamity referred to. 

I. 20. Did you not state to Mr. Hiram Price some 3 or 4 years 
ago in the town of Marietta, Georgia, that George A. had more 
sense than any other member of the family, or words of that import? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) | 


A, 20. T have no recollection of a conversation of that 
S146 kind with Mr. Hiram Price, but it is probable that IT have 
suid words of that Import to Mr. Price and a half dozen others, 
as I go off frequently half cocked, which has been my misfortune 
all my life, in not duly weighing the words spoken. | 
1, 21, After George came teak from Baltimore and had attained 
his majority were you not spoken to by Mr. Davenport, his father, 
about his mental condition and the propriety of having a guardian 
appointed for him to manage his estate; and did you not say that 
his mental condition was not such as to require the appointment 
of a guardian for him ? , 
A. 21, Mr. Davenport never consulted me with reference to his 
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ability of managing his own affairs, but always feeling a 
3147 kindliness to Mr. Davenport at the time of George’s return, 
i when he felt in hopes that good would come of his 3 years’ 
residence. I felt disposed always to encourage Mr. Davenport in 
his hope that he would realize all he expected from his sojourn in 
Baltimore, but if Mr. Davenport has inferred from anything said by 
me that George was capable of transacting his own business he has 
misunderstood the meaning of words which I intended to convey. 
I say explicitly “ No” to that question. He never asked me pro- 
fessionally with reference to the appointment of a guardian; there 
may have been some casual talk about it, but I was never consulted 
professionally about it. 
J, 22. Is epilepsy a disease, Doctor ? 
A. 22. Yes. 
0148 I, 23. Is it not a fact recognized in your profession that 
men have suffered from epileptic fits all their lives or during 
a great portion of their lives and yet possessed unusual mental vigor 
and acuteness ? 

A. 23. There are instances where men of large intellectual capaci- 
ties have at different periods of years suffered from the nervous 
calamity called epilepsy, but I think it cannot be inferred from that 
fact that they are healthy. 

I. 24. Epilepsy, then, is not always followed by mental deteriora- 
tion ? 

A. 24. Yes; always, where there are cerebral structural changes. 

I. 25. Are there always cerebral structural changes consequent 
upon epilepsy ? 

A. 25. Yes; always, in a greater or less degree; that the causes 
producing the disease may be too weak or inefficient to make the 

paroxysms frequent or destructive to cerebral organism ; the 
3149 natural tendencies of physical structures are to health, and 

nature’s effort may overcome in the process of time between 
the paroxysms any changes made in brain functional capacity. 

I. 26. Epilepsy manifests itself, if I have been rightly informed, 
sometimes in spasms of very short duration and that are scarcely 
perceptible, while at other times and in other persons the paroxysms 
are of much longer duration and marked by much greater violence. 
Is there any difference in the effect upon the mind or the cerebral 
structure by these 2 different manifestations of epilepsy? If so, 
state the difference. 

A. 26. The structural change necessarilly will correspond to the 

extent, duration, and severity of the spasms; where the 
3150 = are frequent and severe structural chang- must be the 
result. 

I. 27. When you use the word severe in connection with 
spasms do you mean spasms that are prolonged and violent as con- 
tradistinguished from those that are shorter in duration and of but 
comparatively little apparent violence? 

A. 27. Yes; I used the word severe as contradistinguished from 
where there is no spasm ora light spasm. The effect of a spasm 
upon the organization is in proportion to the severity of the spasm. 
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I. 28. You have not been in general practice since 1850, have 
you ? 
_ A.28. Not in general practice; there has not been a day in my 
life for the last 40 years that I haven’t made out a prescription. 


(S’o’d) E. 8S. BARROWS. 
3151 Subscribed and sworn to before me this 17th day of June, 
A. D. 1880. 
[SEAT. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Jowa. 
Adjourned till 9 a. m., June 18, 1880. 


3152 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before ne, at my office, in the city of Davenport,Scott county, 
State of Iowa, on the 17th day of June, 1880, E. S. Barrows, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness was 
signed by said witness in the presence of the respective counsel for the 

complainant and defendant; that said examination took place 
3153 in the presence of and was conducted by Brannan and Jaynes, 
solicitors for complainant,and George E. Hubbell and Martin, 
Murphy and Lynch, solicitors for the defendant. 
Witness my hand and seal notarial this 17th day of June, 1880. 
[SEAL. ] (Signed) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason. 


3154 Deposition of Louis A. Le Claire. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GzEorGE L. DAVENPORT é¢ al. 


Louis A. LE Ciarire, being duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on 
behalf of defendant : 


I. 1. What is your name, age, residence, and occupation ? 

A.1. Louis A. Le Claire; age, 38; residence, Davenport, lowa; have 
resided in Davenport 30 years; occupation, business manager of 
Rock Island Argus. 

T. 2. State in what business, if any, you have been engaged in 

Davenport since you attained your majority, and where— 

3155 in whose offices. 
A. 2. From 1862 to 1873 I was clerking for John L. Coffin. 
His office was: in Davenport’s block from 1863 or 1864, I think. 
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Previous to that time it was in the basement of Cook & Sargent’s 
block. In 1873 I got the management of the A. Le Claire estate as 
business manager, which position ] still hold. From 1875 to 1879 
I collected rents for C. E. Putnam, of the firm of Putnam & Rogers ; 
the rents were the Viele rents and the George L. Davenport rents. 

I. 3. State where that office of yours, from 1864, was located, and 
in what connection with offices of Putnam & Rogers. 

A. 3. It was in Davenport’s block, corner of Second & Main Sts., 
and Putnam & Rogers’ offices were adjoining on the east. Since 
1874 there were doors leading into Putnam & Rogers’ offices from 

our office. 
3156 I. 4. State whether or not George L. Davenport had a desk 
in or occupied any portion of your office during that time. 
If so, how long? 

A. 4. From 1864 to 1878 he occupied a desk in John L. Coffin’s 
oflice, where I was. In 1873 I moved into another office in the 
same block, which was occupied by Mr. Davenport and myself ex- 
clusively, with the exception of George A., until 1875, when I 
moved back into the office of Putnam & Rogers. The old office I 
occupied was taken by Putnam & Rogers after John L. Coffin had 
left. Mr. Davenport remained in his office. 

I. 5. Were all these offices spoken of in your last answer in the 
same building, on the same floor, and the several doors leading into 
the same hall. 

A. 5. Yes. 

I. 6. State whether or not George L. Davenport also had a room 
in the same building, on the floor above, which he occupied as a 
private room. 

A. 6. He did. 

I. 7. State how long you have been acquainted with George A. 
Davenport—what opportunities you have had of seeing and know- 
ing him thoroughly. 


3157 (Objected to by plaintiff as incompetent, irrelevant, and 
immaterial.) 


A. 7. I have known George A. Davenport since 1850. Since 1862 
I have been with him or seen — around the offices there almost 
every day. He occupied the same office with his father, being with 
his father most of the time. 

I. 8. State who had charge of and managed George A.’s business, 
if you know. 


(Same objections as to int. 7.) 


A. 8. From 1862 to 1875 George A. managed his business with 
the assistance of his father. In 1875 George A. gave a power of at- 
torney to C. E. Putnam to manage his business. Putnam managed 
it by consulting George A. 

I. 9. In answer to the last question you have stated that George 
A. managed his business with the assistance of his father; what 
management did George A. ever exercise over his affairs. State 
from personal knowledge. , 
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(Same objections as to int. 7.) 


A. 9. As far as I know George A. collected some of his rents. His 
father collected some of the rents, attended to his taxes, and leased 
some of the property bv consulting with George A.—as far as the 
leasing was concerned. 

I. 10. What rents were collected by George A., and what was the 
understanding with his father in the collection of those peculiar 
rents, and for what purpose? 


(Same objections as to int. 7.) 


3158 A. 10. The rents collected by George A. were from small 
| buildings on block 59, which were not under long-time lease ; 

with the exception of once in awhile he would take some of the 
large rents, such as the Union bakery and Eldridge’s, and take it 
out in board, and also Smith’s stable, on Commercial alley. This 
money was intended for his personal use. He continued to collect 
these rents of the small buildings even after Putnam got the power 
of attorney, though not to such an extent as before. 

I. 11. Who made out the receipt fer George, if you know, for rents 
that he personally collected ? 


(Same objection as to int 7.) 


A. 11. He sometimes made out his receipts; his father, George L., 
also made them out, and I have made them out at different times, 
and sometimes others that were in the office would write them out 
at his dictation. 

I. 12. Did George A. ever keep an account book, to your knowl- 
edge? 

(Same objections as to int. 7.) 

A. 12. No, sir. 

I. 138. Who made out the receipts and collected the rents on long- 
time leases, and who kept the account of these ? 


(Same objections as to int. 7.) 


A. 13. Previous to 1875 I do not know whether any accounts 
were kept or who made out the receipts, with the exception 
3159 that sometimes I might have been called upon and made out 
some. I don’t remember much about those matters before that 
time, as I always treated that as private business—something that I 
hadn’t anything to do with. | 
I. 14. You have stated that George A. was in and about the office 
you occupied almost daily. State what, if you know, were his daily 
habits; how he occupied his time; what were his topics of conver- 
sation. 


(Same objections as to int. 7.) 


A. 14. His daily habits were to come to the office in the morning ; 
then be would go off on the street—go fishing in the summer or 
seasonable time. When in the office he would be smoking or chew- 
ing tobacco.’ He would read the newspapers. I wasn’t familiar 
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with George—that is, in sitting down with him and cutting 
3160 up with him. I was either at work or reading the news- 
papers or something. I never would sit down and talk with 
George like I would if some one else wasin the office. I have 
often heard him talk. He would talk about fighting, catching fish, 
and shooting rats. I have heard him at different times talk on dif- 
ferentsubjects ; sometimes he would talk on any subject like anybody 
else would. He would talk on other subjects as well as on the sub- 
jects of fighting, fishing, or shooting rats. Sometimes he might 
come in and talk about fighting, and then again he might come in 
and read an article in the newspaper and talk about that. I have 
heard him talk on almost all subjects. 
I. 15. State, if you please, whether or not you generally 
3161 avoided, as far as possible, holding conversation with George, 
and why it was that you never would sit down and talk with 
George as you would if some one else was in the office. 


(Same objections as to int. 7.) 


A. 15. I avoided being familiar with George, because I found that 
by not being familiar with him I could get along without any 
trouble. 

I. 16. State whether or not the subject of his talk, as well as the 
manner, was or not a reason why you did not seek to hold conversa- 
tion with him; and state whether or not his talk was not generally 
that of a silly boy and very little sense in what he said. 


(Same objections as to int. 7, and because it is leading.) 


A. 16. George A. is not very talkative, and probably that 
3162 is one reason why we wouldn’ttalk much together. His talk 
was silly to me, and I never paid much attention to him | 
I. 17. State whether or not during the time of your acquaintance 
with George you have known him to have spasms, commonly called 
epileptic fits. Ifso, how frequently did they occur.? 


(Same objections as to int. 7.) 


A. 17. I have known him to have fits, probably 2 or 3 in a month ; 
maybe more, but [ have known him to have that many. 

I. 18. Please state their degree of violence; how they affected 
George at the time; what was his appearance just prior to a convul- 
sion and his conduct just succeeding. 


(Same objections as to int. 7.) 


A, 18. The times that I have seen him in a convulsion I weuld 
always generally hear him moan first, and then would find 

3163 him generally stiff in body, with his head thrown to one 
side—to the left shoulder, I think; then I would take a hold 

of him with assistance and walk him up and down the floor and 
ive him fresh air, and that seemed to relieve him for the time. I 
ave seen him after having the fit, when he was lying on the floor, 
though I don’t recollect of ever seeing him fall. When I would hear 
him moan and felt that a fit was coming on I would go to him and 
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walk him and walk him up and down the floor and give him fresh 
air and stop the convulsions. Ihave heard him fall in the hall or in 
an adjoining office, and I would go there and find him ina fit. I. 
would be with him, whenever I did see him, just before the fit or — 
after the fit. 
I. 19. State what you observed as to George’s temper and 
3164 disposition—whether uneven and fitful and irritable or even 
and equable. State fully what you have observed in this 
regard. | 


(Same objections as to int. 7.) 


A.19. Some days George would be pleasant and sociable and 
others he would be cross. 

I. 20. What effect upon his temper and disposition seemed to re- 
sult immediately after one of these convulsions, and how was it 
immediately prior thereto ? 


(Same objections as to int. 7.) 


A. 20. As a general thing, George would have very little to say 
immediately after a convulsion and I avoided talking to him until 
he would talk of his own accord, as it seemed to make him irrita- 

ble; but after he was over the fit he would come and talk 
3165 and tell about how he felt this fit coming on. He hada 

general expression that it was all in his head; he would ex- 
press it in that way. 

J. 21. What, if any, complaints did he make about feeling phys- 
ical pain and suffering at different times? If so, what did he 
say? 


(Same objections as to int. 7.) 


A.21. Ihave heard him at different times complain that he did 
not feel well, and he would indicate the place by saying, “ It is all in 
there.” He would point his hand to his head. I don’t know but 
what he may have pointed to his shoulder at times. I don’t remem- 
ber that he laid it on his back. 


Adjourned till 2 p. m. 


3166 2P.M,. 


Examination proceeded. 
All parties present. 


I, 22. State what, if you know, of George’s custom or habit in re- 
spect to carrying concealed Weapons, 


(Same objections as to int. 7.) 

A, 22. As a general thing, he carried a revolver. 

I, 23. State whether or not, and, if so, how often, he would make 
threats of using it against others. 

(Same objections as to int. 7.) 


A. 23. Whenever he got into trouble with anybody he would 
always threaten to shoot them. 
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I. 24. Did you ever see him try to carry out his threat; if so, 
when and under what circumstances ? 


(Same objections as to int. 7.) 


A. 24. I never saw him in the act of drawing a revolver, but I 
have seen him when [ heard he had drawn a revolver. 
3167 _ I. 25. State whether or not he evinced any special animos- 
ity against any particular class of persons; if so, state what 
he said regarding them ; I refer particularly to the police force. 


(Same objections as to int. 7.) 


A. 25. [have heard George at times make threats that if the police 
undertook to arrest him he would shoot them, and especially with 
John Kaufman. I think he was magistrate or chief of-police. I have 
heard him at different times say what he would doin a kind of a 
brag-adocio way. 

I. 26. State whether cr not, from your personal knowledge, he had 
difficulties or fights; if so, with whom and how frequently. 


(Same objections as to int. 7.) 


3168 A. 26. I have never seen George in a fight, but I have heard 
him tell afterwards about having fights. 
I. 27. State what, if any, habit he manifested, to vour knowledge, 
respecting catching and carrying about his person rats; state what 
you know and have seen about this. 


(Same objections as to int. 7.) 


A. 27. I have seen him have young rats and mice alive in his 
pockets or take them from his pocket, which he would use to play 
jokes on other persons. I can’t give any instance more than he 
would take them out in the office and show them and say he had 
played a joke on some person. I don’t know that I ever saw him 
do it, but he has told me about his doing so. 

I. 28. State, if you know, how a rain storm affected George and 
what were his habits on such occasions. 


3169 (Same objections as to int. 7.) 


A. 28. I have heard him mention that it was going to rain because 
he felt it in some part of his body. He had a habit of changing 
his clothes, putting on rubber boots; he had a suit of some kind of 
-cloth- which he said was water-proof, and he would go through a 
process of changing his clothes and then go out into the rain. I 
don’t know that I ever saw him with an umbrella. 

I. 29. State what were George’s habits respecting fishing and the 
— of curious and expensive fishing-tackle, so far as you 

how. 


(Same objections as to int. 7.) 


A. 29. Heseemed to be very fond of fishing and always had 
3170 full fishing apparatus, as nets, fish hooks, and rods; some of 
the rods were very nice rods. I don’t know how much he 


FSS Oe es Se eS —— | 
ps : + Ra ie 


} 


_—————————— 
o 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 855 


paid for them. I have seen him fish on the ferry dock ; sometimes 
he used to go to the rocks to fish, but the only place ‘that I have 
seen him fish is at the ferry dock. | 

I. 30. State what, if any, stories he has related to you of marvel- 
ous and extraordinary exploits in fishing. | 


(Same objections as to int. 7.) 


A. 30. I don’t recall any particular stories; I have heard him 
tell of catching a number of fish and some of them being of large 
size and how near he came of catching others. [ don’t know that 
I can approximate the size of the fish; it happened so long ago; 
only I knew that they were “ fish stories” at the time. 

I. 31. State whether or not you ever had or tried to have 
3171 any serious conversation with said George A. about business 
matters. 


(Same objections as to int. 7.) 


A. 81. I don’t think I did. 

I. 32. State whether or not you ever heard the said George A. dis- 
cuss matters of business in a serious and connected manner with 
any other person. 


(Same objections as to int. 7.) 


A. 32. I have not. 

I. 33. State whether or not the said George A., in the collection 
of the small rents spoken of by you, did or not have or seem to 
have constant and repeated difficulties with the tenants, as you 
learned from him from time to time at the office. 


(Same objections as to int. 7.) 


A. 33. I can’t say that he had constant difficulties, but I 

3172 have heard of his having some difficulty about rent, where 

they wouldn’t pay him or claim to have paid him, and wanted 

the tenanis served with a notice to quit. This wouldn’t be very often. 

He had only 4 or 5 tenants that he had misunderstanding with 
about his rent some way. 

I. 34. State whether or not you have seen George L. Davenport 

procure the signature by endorsement of George A. to promissory 

notes at various times. 


(Same objections as to int. 7.) 

A. 34. I have. 

I. 35. How frequently and about when—what years? 
(Same objections as to int. 7.) 


A. 35. From 1873 a great many notes were signed by Mr. Daven- 
port and handed to George to endorse in my presence, but I can’t 
give the number. George endorsed the notes. 

I. 36. Did you ever know George to refuse to endorse a 
3173 note when requested so to do by his father ? 


(Same objections as to int. 7.) 
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A. 36. I have never heard him refuse. 

I. 37. State whether or not you have witnessed or seen George 
sign his name to mortgages upon his real estate which had been 
prepared for him other than the mortgage in controversy ; if so, 
how often. | 

(Same objections as to int. 7.) 

A. 37. I don’t believe I can answer that question ; I can’t say that 
I have & I can’t say I haven’t. George has no doubt signed mort- 
gages, but I can’t fix any particular mortgage in my mind that I 
saw him sign. 

I. 38. State whether or not you saw him sign the mortgage in 
controversy in this action. 


(Same objections as to int. 7.) 
A. 38. I don’t remember of seeing him do the act; I know that 
he did doit. It is so long ago that I can’t fix the precise 


3174 fact in my mind. 
I. 39. Have you any recollection as to who presented him 


the mortgage for hissignature? If so, state who it was. 

(Same objections as to int. 7.) 

A. 39. I do not recollect now. 

I. 40. A number of bonds and a large number of coupons which 
said mortgage was given to secure were signed by George. Did you 
see him sign them ? 

(Same objections as to int. 7.) 

A. 40. I did. 

I. 41. How many day- or weeks did it take him to complete the 
work ? 7 

(Same objections as to int. 7.) 


A. 41. I don’t remember now how long it took him. It was less 


than a week. 
I. 42. Who superintended these signatures? 


(Same objections as to int. 7.) 


A. 42. I can’t say as anybody superintended it. I filled out the 
body of the bonds and coupons and handed them to George 
3175 L. Davenport for his signature, and then they were given to 
George to sign, and he would sign until he got tired, when he 
would leave off, and after resting for an hour, sometimes, or 2 hours, 
he would continue to sign until they were all executed. As to how 
long he would sign at a time, I don’t remember. 
J. 43. Did he average, in this work of signing his name to the 
bonds and coupons, to exceed an hour or two each. day, until they 
were completed ? 


(Same objections as to int. 7.) 


A. 43. I should say he averaged over 2 hours a day. 
I. 44. How much over? 
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(Same objections as to int. 7.) 


A. 44. I can’t fix the time. , 
I. 45. Was he not, during the process of signing, often nervous 
and excited from the labor imposed, and told by you or others in 
your presence to go out and walk around and take some exer- 
3176 cise before proceeding further ? 


(Same objections as to int. 7, and because it is leading.) 


A. 45. George would sign until his hand felt cramped, or when he 
felt like leaving off he would do so, but I never told him or heard 
any one tell him to stop or to go out and take exercise. 

I. 46. State whether or not you explained to George the nature of 
the transaction he was engaged in or heard anybody else do so. If 
so, what was said? 


(Same objections as to int. 7.) 


A. 46. Not in the signing of the bonds and coupons. 

I. 47. State whether or not, when George extended the mortgage 
securing the bonds and coupons, anybody explained to him the 
nature of the instrument. If so, who, and what was said and who 
were present ? 


(Same objections as to int. 7.) 


A. 47. I don’t remember of any explanations being made, 
3177 because I was merely doing clerical work. 
I. 48. Who were present when George signed that mort- 
gage? 
(Same objections as to int. 7.) 


A. 48. That I can’t fix now; I can’t recollect the transaction—that 
is, the act of signing by George. | 
I. 49. State, if you remember, who took the acknowledgement of 


this mortgage ? 


(Same objections as to int. 7.) 


A. 49. To the best of my recollection, I think I did. 
I. 50. Do you know Underwood & Clark, of Muscatine, or either 
or both ? 


(Same objections as to int. 7.) 


A. 50. I have met one, if not both, the members of that firm. 
I. 51. What connection had they, to your knowledge, with the 
transaction of this loan for which the mortgage was given ? 


(Same objections as to int. 7.) 


3178 A. 51. I don’t believe I can answer that question. 
I. 52. What did they do in connection with it, to your 
knowledge, and in your presence, and what did they say about it? 
(Same objections as to int. 7.) 


_ A. 52. I do not recollect of being present with Messrs. Underwood 
108—145 
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& Clark when they were talking about business. I wasa clerk and 
I was in one room and the business was going on in another room. 

I. 53. State whether or not you ever heard either Underwood or 
Clark converse about the matter of this loan with any person at any 
time or in any place; if so, name the time, the place, and what was 
said and to whom it was said. 


(Same objections as to int. 7.) 

A. 53. I know that the firm of Underwood & Clark were 
3179 to see George L. Davenport and C. E. Putnam, but what con- 
versation they had, if I was present, I cannot call to mind 
now, but my understanding was that they were negotiating a loan 
for George L. and George A. Davenport. I don’t think I ever saw 
them over once, as the business afterwards was transacted by letter. 

I. 54. Did you see and read such letters ? 


(Same objections as to int. 7.) 


A. 54. I have seen letters in regard to this loan, but I can’t say 
whether they were to these parties or to others. I think I have 
seen one letter from Underwood & Clark, and then the other letters 
would be from Mr. Putnam and a party in New York. 

I. 55. State whether or not you knowor have scen a man by the 

name of John Rockwell, from New York, at the office of Put- 
3180 nam & Rogers during the progress of the negotiations for 
this loan. 


(Same objections as to int. 7.) 


A. 55. I couldn’t state positive as to whether Mr. Rockwell was 


here or not. 

I. 56. Was any man here at the office of Putnam & Rogers from 
New York purporting to represent the Equitable Trust Company in 
the matter of the negotiation of this loan; if so, what do you re- 
member of him and what he said, if anything, about the loan ? 


(Same objections as to int. 7.) 


A. 56. I don’t remember now whether there was or not. 

I. 57. State whether or not George A. Davenport was or not dur- 
ing your acquaintance with him a conspicuous character in Daven- 
port, well known, and much talked about; and, if so, for what 


reason. 
(Same objections as to int. 7.) 


3181 A. 57. He was well known in Davenport. I don’t know 
whether he was much talked about by others. I lived up- 
stairs in my office and not on the street. He was conspicuous for 


his mode of dressing. 
I. 58. State whether or not he became conspicuous by reason of 


any mental characteristics. If so, what? 
(Same objections as to int. 7.) 


A. 58. I don’t know. 
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The attorney for the defendant finding the witness an unwilling 
witness propounds the following leading interrogatory : 


I. 59. Was not the said George A. Davenport well known and re- 
garded as a person of unsound mind and frequently designated as 


9») 


“Crazy George‘ 


(Same objections as to int.7, and because the witness has shown no 
unwillingness to answer.) 


A. 59. Yes, sir. 


3182 Cross-examination: 


I. 1. Let me ask you, Mr. Le Claire, if George did not regularly 
collect the rent of the bakery, especially of Mrs. Pardner while she 
was there, in money when there was any money due on the rent? 

A. 1. He has collected rent from Mrs. Pardner in money. 

I. 2. Did he not collect rent of Fleischman, when it was due, in 
money ? 

A. 2. He did. 

I. 3. And also of the tenant who occupied the building west of 
the bakery—the building that is now known now as the “ Inter- 
national saloon ?” | 

A. 3. I don’t think he ever collected any rent there—not in the 
last few years any way. 

I. 4. Are not these bnildings—the bakery building and Fleisch- 
man’s building—large 3-story brick structures ? 

A. 4. They are. 
3183 Int. 5. You say that George would sometimes talk about a 
fight that he had had or about rats and at other times he 
would talk as other men talked. Do you mean to be understood as 
saying that when he talked as other men talked he was indulging 
in silly talk ? 

A. 5. No, sir. 

I. 6. Did he not frequently talk of the ordinary topics of the day, 
of the people in the town, of things that had occurred in town or 
elsewhere ? . 

A. 6. He did. 

I. 7. Have you seen George carrying rats or mice on his person or 
in his pocket within the last 10 years? 

A.7. I have seen him have mice within that time. 

I. 8. How long has that been since? 

A. 8. Along in 1873 or 1874, as near as I can make out now from 
the office that I was in. It may have been before that time or 

after. 
3184 I. 9. I understand you to say that until within a compara- 
tively recent period you were acting in the capacity of clerk. 
Did your clerical duties confine you during the day to the office in 
which you were employed ? 

A. 9. I was in the office most of the time, although I might not be 
busy at work. I always found plenty of time to read. 

I. 10. When the evening came where or how did you spend your 
time? 
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A. 10. From 1862 to 1870 I spent my time like most of the boys. 
Since 1870 I generally spend my earnings at home with my family. 
I. 11. Mr. Hubbell has asked you if you ever heard George dis- 
cuss business matters in a serious and connected manner. What 
did you understand him to mean by a serious and connected man- 
ner ? 
3185 A.11. Like talking of business or anything where a person 
would have to get their mind on it to go into details. I never 
saw anything of that kind. | 
I. 12. You have heard George talk about business matters, hav-n’t 
ou? 
é A. 12. I don’t recollect of any business that I ever heard him 
talk on. 

[. 13. How often and by how many persons did you hear, before 
this suit had commenced, or, rather, before his mother had been ap- 
pointed a provisional guardian for him in 1877, that George was 
called a person of unsound mind, and was called “Crazy George” ? 

A. 13. It is impossible for me to say how often or by how many 
persons. 

I. 14. Did you not take the acknowledgemeuts, in the capacity of 
a notary public, of George to mortgages which he had exe- 

cuted. 
3186 A. 14. To the best of my knowledge, I did. 
I. 15. And I understand you to say that George, at differ- 
ent times, signed as endorser a number of notes for his father? 

A. 15. Yes, sir. 

I. 16. What was the purpose of obtaining George’s signature to 
these notes; was it for the purpose of raising money on them? 


(Objected to by defendant as not proper cross-examination, the 
subject not having been inquired into by the defendant’s attorney 


of the witness.) 


A. 16. In some cases it was, and in other cases for renewals. 

I. 17. Do you remember, Mr. Le Claire, how often and to what 
instruments you took the acknowledgement of George A. and 
through what period of time? 

A. 17. I cannot say how often; but since 1870 I probably have 

taken acknowledgements to a majority of the instruments 
3187 executed by him requiring his acknowledgement. 
I. 18. I ask you if you have not, since the commencement 
of this suit, heard more talk about George and unsoundness of mind 
than previously ? 


A. 18. I have not. 
I. 19. Then I ask you how you know it was well known that 


George was regarded in this town as a person of unsound .mind? 
What is the population of the town and what has been its popula- 
tion for the last 10 years? 

A. 19. George, having been born and raised here, was known by 
the majority of the people. The population, I guess, is 26,000 at 
present—that is what they claim—and was probably 20,000 10 years 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 861 


ago. I don’t know how many persons regarded him as unsound; 


that is a pretty hard question. 
(S’g’d) LOUIS A. Le CLAIRE. 


3188 Subscribed and sworn to before me this 18th day of June, 
A. D. 1880. | | 
[ SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 2 p. m., June 21, 1880. 


3189 UNITED STATES OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary publicin and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry, I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 
of Iowa, on the 18th day of June, A. D. 1880, Louis A. Le Claire, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said wit- 
ness was signed by said witness in the presence of the respective 

counsel for the complainant and defendant; that said exam- 
3190 ination took place in the presence of and was conducted by 

Brannan and Jaynes, solicitors for complainant, and George 
E. Hubbell and Martin, Murphy and Lynch, solicitors for the de- 
fendant. 

Witness my hand and seal notarial this 18th day of June, A. D. 
1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3191 Deposition of Dr. J. W. H. Baker. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarpbs, Trustee, vs. GEORGE L. DAVENPORT eé al. 


JUNE 21, 1880—2 p. m. 
Examination proceeded. 
All parties present. 


J. W. H. Baker, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation ? 
A. 1. J. W. H. Baker; age, 59 next August; residence, Davenport, 
Iowa; have resided in Davenport 25 years next November ; 
3192 occupation, physician and surgeon. 
I. 2. State whether or not you have been in continuous 
practice of medicine and surgery since your residence in Daven- 
port. 
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A. 2. I have. 

I. 3. State whether or not you are acquainted with George A. 
Davenport, the son of George L. Davenport; if so, how long have 
you known him..- 

A. 3. Iam acquainted with him, and have known him probably 
20 years or more. | 

I. 4. Where is the present location of your office, and how long 
have you had it there? 


oe to by plaintiff as incompetent, irrelevant, and imma- 
terial. 


A. 4. On the southeast corner of Third and Brady St-., in 
3193 the the basement of the Davenport National Bank. I have 
occupied it some 16 or 17 years; I am not certain which. 
I. 5. Who was president of the Davenport National Bank above 
your oftice during most of that time ? 


(Same objections as to int. 4.) 


A. 5. George L. Davenport most of the time. 

I. 6. State how often you saw George A. Davenport during the 
time of your acquaintance with him, what were vour means of 
knowing his habits, talk, and characteristics, and whether or not, 
during that time, you treated him in the capacity of physician ; if 
so, for what disease or affliction. 


(Same objections as to int. 4.) 


A. 6. I used to see him during a large part of the time every 
3194 day; perhaps several times a day; then I might not see him for 
several days or weeks. If he was around I would generally 
see him every day, as their residence was just opposite my office. I 
frequently talked with him, and he would occasionally come in my 
office and talk freely, and that, with what I saw of him on the streets 
in the vicinity of his home and also at the river, gave me somewhat 
of a knowledge of his habits. I have treated him, and treated him 
for the results of what he termed his bad spells. They were the 
results of epileptic convulsions, as I believed, and bruises and in- 
juries he received while in those attacks. I was called to see him 
while in those attacks 2 or 3 times, but usually found him coming 
out of the severity of them—so much so that he was beginning to be 
conscious by the time that I arrived. 
3195 I. 7. You may state what, if any, peculiarity said George 
A. evinced in his conversation as you observed it during the 
time of your acquaintance, and whether or not his talk was coherent 
or incoherent, or rational such as men ordinarilly indulge in, or 
foolish and disconnected ; and give examples illustrating his habits 
in this respect; and state also what were his general topics of con- 
versation. 


(Same objections as to int. 4.) 


A. 7. His conversation was usually of a light character; for in- 
stance, he would generally come up to me or the person who was 
present and grasping him by the hand he would squeeze the arm 
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or hand, wherever he took hold of me, so hard as to cause pain; his 
grasp was severe and, with that grasp, he would commence by 
saying, “ How do you do?” and make a sort of a _ half-idiotic 
3196 laugh, as though he had done something right smart, as the 
saying is. After letting go he would look at it and, by open- 
ing and shutting his hand, show how hard he could grasp a man, 
and tell how hard he could hold a man. His conversation usually 
was boyish and was generally about fishing, smoking, or about tobacco, 
and frequently about himself; for instance, he would come in and 
say, “ Well, I have had another of those bad spells.” He frequently 
would show the bruises he may have received when those attacks 
would come on. I recollect at one time he came into the office soon 
after he had fallen into the river from the ferry landing, and his 
conversation then was how nearly he had come to drowning. 
3197 Years ago, before he had grown to manhood fully, he used to 
come into my office and talk about catching rats and about 
fighting. I don’t know that he ever brought any rats into the office. 
I used tosee him at that time, in the early years of our acquaintance, 
watching his father’s drain, which emptied into the street, for rats. 
He used to frequently tell what he would do if anything came in 
his way. He used to frequently come in, in a state of excitement, 
and threaten to knife or shoot some person if they should come in 
his way. Occasionally, when he would come in, he would take hold 
of me and shake me, evidently to exhibit his strength, and he 
would tell how he could whip me. His conversation was usually 
rather broken. He would talk on one thing for a few min- 
3198 utes and then run off onto something else; it was rather dis- 
connected. The manner in which he would come into the 
office would usually be in a hurried way. You could seldom get 
him to sit down. He was always in a hurry to get away. 
I. 8. State whether or not you ever succeeded in entering into a 
conversation with him on any topic, as men ordinarilly converse 
with each other; if so, state when and the circumstances. 


(Same objections as to int. 4.) 


A. 8. I don’t think that I ever carried on a conversation with him, 
for any purpose other than that of his diseased condition, in which 
I cou!d say that it was like that of other persons whom I considered 

entirely competent and sane. I have questioned him as [ 
3199 would other people in relation tohiscomplaints—disease. For 

instance, at one time he thought that he would try electricity 
and he tried the application of electricity several times, and in the 
meantime I questioned him, as I would other people, as to the effect. 
As a general thing, his conversations were generally those of a per- 
son whom you would term non compos. 

I. 9. Did you ever talk or try to talk or hear any other person talk 
or try to talk with him upon matters of business? 


(Same objections as to int. 4.) 
A. 9. I don’t know that I have. 
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I. 10. State whether or not you ever knew him to be engaged in 
any kind of business. 


(Same objections as to int. 4.) 


A. 10. I don’t think I ever knew him to be engaged in any 
3200 kind of business, although I have heard him say he had been 
endeavoring to make some collections, as I supposed, of rents 
of property belonging to him. 
J. 11. State what characteristics of temper and disposition you 
observed in him. 


(Same objections as to int. 4.) 


A. 11. His disposition seemed to be variable. At times he would 
be very quarrelsome and at other times more moderate, mild. I 
recollect of being called to see him some 10 or 12 years ago, and he 
had been having a bad time with his people. He was threatening 
to shoot them or kill them. He had a number of pistols or gunsin 
his room. His mother wasso frightened and troubled; she said they 

had done all they could with him and wanted some advice 
3201 as to what was best to be done with him. They had several 

times sent for the police to come and take care of him. I 
advised them, thinking the case was one of partial insanity, to send 
him to an asylum. They concluded that they would do so—that is, 
if they could get a private institution somewheres where they could 
send him. I knowing of an institution, Dr. Patterson’s, at Batavia, 
near Chicago, that was managed for private parties, advised them to 
send him to that institution. They consented to do so, providing 
they could get him in the institution, and I wrote to Dr. Patterson 
forthem. He returned me an answer that his institution was only for 

females and that he was sorry he couldn’t accommodate him. 
3202 Upon that the matter was dropped. 

I, 12. State whether or not said George A. Davenport, judg- 
ing alone from your knowledge of him, has been at any time since 
he attained his majority competent to enter into and transact busi- 
ness as men ordinarilly do. 


(Same objections as to int. 4.) 


A. 12. In my opinion, he has not. 

J. 13. State whether or not said George A. Davenport, since he 
attained his majority, during the time of your acquaintance with 
him, judging alone from the facts and circumstances narrated by 
you in this your deposition, has been or not, in your opinion, at any 
time of sound or sane mind. 


(Same objections as to int. 4.) 


A. 13. I don’t think that in the ordinary acceptation of the 

38203 word sane that he has ever been sane since I have known 

him. I consider him a person who is usually termed, pro- 
fessionally, non compos mentis. 

I. 14. State, from your knowledge as a physician and your prac- 

tice as such, what is the effect of epileptic spasms of frequent recur- 
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rence during a period of years upon the mental faculties and the 
normal condition of the brain of a person afflicted by it. 


(Same objections as to int. 4.) 


A. 14. Such an attack of spasms or convulsions of an epileptic 
character have a tendency to produce mental imbecility, and occa- 
sionally to produce abnormal conditions of the brain. 

I. 15. Please state from your knowledge and experience as a 

physician whether or not the brain of a person subject to 
3204 frequent convulsions of epilepsy is or not in a healthy con- 


dition. 
| (Same objections as to int. 4.) . 
| ( A. 15. Epilepsy does not always produce leision of the brain. The 
1 original cause of epilepsy may be a leision in any part of the body, 
‘ for instance, an injury to the extremities, or it may arise from ab- 


dominal causes or lung difficulties, or any other irritative cause 
i affecting the nerves at a distance from the great nervous center, the 
3 brain manifesting no evidence on examination of the letsion. 
| I. 16. State what would be the effect upon the use and the con- 
trol of the mental faculties, as to their soundness or unsoundness, 
where there does subsist this lecsion of the brain evinced by epileptic 
convulsions. 


3205 (Same objections as to int. 4.) 


A. 16. The mental faculties are weakened, I think, in all cases of 
epileptic spasms where they are continued for any length of time. 
Where there is a leision of the brain in epilepsy the mental faculties 
could not be sound. : 


Cross-examination : 


I. 1. George’s conversation, I understand you to say, Doctor, when 

he was not consulting with you professionally, was usually of a light 

\ or Do you mean that the subjects that he talked upon were 
ight? 

eA. 1. I mean that he talked like a boy, upon boyish subjects, mat- 
ters of strength, of fishing, or something of that kind—subjects that 
manifested no evidence of intellect more than boyish inteilect. 

I. 2. When he talked of fishing would he speak of the 
3206 length of time that he had fished, where he had fished, or the 
kind of tackle that he used in fishing ? 

A. 2. He would usually say that he went a fishing and that he 
went down on the landing or levee fishing, and seldom say any- 
thing about his tackle or method of fishing; more generally, that 
he had got a bite or that he came near catching a big fish. As 
a general thing he didn’t have good luck. He would tell me that 
he didn’t succeed in catching fish ; that he didn’t have good luck. 

I. 3. You speak about his talking of strength. Can you say from 
your knowledge of him that he was a man of considerable physical 
strength ? . 

A. 3. I think he was unusually strong in muscular force. — 
109—145 
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I. 4. You say his disposition was variable; at times he would be 
very quarrelsome, and at other times milder and more mod- 
3207 erate. Was not this quarrelsomeness more observable at or 
about the time that he would have these epileptic convul- 

sions than in the intervals between them ? 

A. 4. I think it was at or near those attacks. That was my rea- 
soning 1n the matter. 

I. 5. You speak of having been sent for some 10 or 12 years ago, 
when he had trouble with the family and had a number of guns or 
pistols in his room. Did you yourself see these guns or pistols ? 

A. 5. I did not at that time see gunsand pistols in his room. His 
mother reported so. 

I. 6. Did you yourself see him at that time? 

A. 6. I don’t think I saw him at that time. 

I. 7. There was a period during which George drank very hard, 
didn’t he? 

A. 7. I haveheard that it was so. I never saw him drunk. 
3208 I. 8. Wasn’t it during the time that you understood he had 
the habit of drinking upon him that this difficulty occurred 

at the house of which you speak ? 

A. 8. I can’t say that it was or I can’t say that it was not about 
that time. | 

I. 9. Then all that you know about George’s conduct at that par- 
ticular time was derived from information furnished you by others ? 

A. 9. That associated with my presence in the house where this 
was going on and where I could see from their actions that their 
was danger—that is, that they were afraid of him = Their manifes- 
tations indicated that. 

I. 10. Do you know as a fact that they sent for the police on that 
occasion ? 

A. 10. I can’t say that they did, but I think they did. I did not 

see the policeman there or the messenger that went. 
3209 I. 11. You state at that time, in speaking of George, you 
advised the family that his case was one of partial insanity. 
Describe what you mean by partial insanity in that connection. 

A. 11. I mean such derangement of the mental faculties which 
occurs in epileptics and follows their convulsions, manifesting itself 
in violence to themselves or those surrounding them. 

I. 12. What length of time usually do these manifestations follow 
the epileptic convulsion ? 

A. 12. They usually follow immediately and may be continued in- 
deffinitely through habits of intemperance or excessive use of stimu- 
lants, keeping up thereby an irritation on the nervous system. 

I. 18. What I desire to get at is the length of time these manifes- 

tations last after an epileptic convulsion, as a general rule? 
3210 A. 13. Those manifestations are usually of short duration ; 

sometimes but a few minutes, sometimes a few hours, occa- 
sionally a day or two, where there is no evidence of cause prolong- 
ing those manifestations outside of the convulsion itself. 

I. 14. Is epilepsy a disease, Doctor ? | 

A. 14. It is classed among the diseases by medical authorities. 
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I. 15. Is not Dr. William A. Hammond considered a standard 
authority on all nervous diseases and brain diseases ? 

A. 15. He is considered good authority. 

I. 16. Do you not know that he calls epilepsy a symptom and not 
a disease, and that other standard authorities concur with him ? 

A. 16. I know that he does, and that some authors agree with 

him, and I agree with him in saying that it is a disease of 
3211 symptoms. I mean its manifestation, as far as the disease is 
concerned, is by symptoms. 

I. 17. Do not all diseases indicate their presence by symptoms? 

A.17. They do not unless we may say that class of lezsions that 
are manifest to the eye, such as exposed wounds. 

I. 18. Epileptic convulsions are generally divided into 2 classes— 
one called the petite mal and the other the grand mal. Is not that so? 

A. 18. Some authors divide it in that way. That is a French 
division. ! 

, 19. What is the distinction between the grand mal and the petite 
mal ? 

A.19. The petite mal is a simple manifestation of nervous derange- 
ment approaching unconsciousness and convulsion, but not fully de- 

veloned, and may be distinguished in the person affected by 
3212 simple stare or fixedness of countenance and partial loss of con- 
sciousness, while the grand mal is manifest by full-formed 
convulsion, with complete unconsciousness with all the spasmodic 
manifestations. The petite mal is usually of but a moment’s dura- 
tion, and the other is of much longer duration. : 

I. 20. Which of these 2 classes of epilepsy, the petite mal or the 
grand mal, is by medical authorities regarded as most injurious to 
the mind? 

A. 20. The grand mal. 

I. 21. Do I understand you to say, Doctor, that it is impossible to 
determine, in the case of epilepsy, whetner it has wrought any 
change in the cerebral structure except by a post-mortem examina- 
tion ? 

A.21. I think it is impossible to determine positively whether there 

is a structural change or not until after death, unless in those 
3213 cases where we know that epilepsy arises from wounds or in- 
juries of the brain, which are visible. 


(S’p’d) | J. W. H. BAKER. 


Subscribed and sworn to before me this 21st day of June, A. D. 


1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., June 22, 1880. 


3214 Unirep States OF AMERICA, 
State of Iowa, Scott County : 


I, C. H.Clemmer, a notary public in and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy of 
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which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the 21st day of June, 1880, J. W. H. Baker, who 
was then by me duly sworn and examined and his examination re- 
duced to writing by me, and after being by me read over to said 
witness was signed by said witness in the presence of the respective 
counsel for the complainant and defendant; that said examination 
took place in the presence of and was conducted by Brannan 
3215 and Jaynes, solicitors for complainant, and George E. Hub- 
bell and Martin, Murphy and Lynch, solicitors for the de- 
fendant. 
Witness my hand and seal notarial this 21st day of June, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3216 Deposition of Jno. W. Ballard. 
Circuit Court of the United States, District of Iowa.. 


JONATHAN Epwarps, Trustee, vs. GEorGE L. DAVENPORT ef al. 


JUNE 29, 1880—2 p. m. 


Examination proceeded. 
All parties present. 


Jxo. W. Batiarn, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf of 


defendant: 


I. 1. What is vour name, age, residence, and occupation ? 
A. 1. John W. Ballard; age, 33; residence, Davenport; have re- 
sided in Dav enport 15 years ; occupation, druggist. 
3217 I. 2. Where is your drug store located and how long has 
that been your place of business ? 
A. 2. 106 West Second St.; 15 years. 
I. 3. How near is that store to Davenport’s block, where George L. 


Davenport had his office ? 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial.) 

A. 3. Little less than a square; my store is on the north side of 
Second St. and Mr. Davenport’s block is on the south side. 

I. 4. State whether or not you are acquainted with George A. 
Davenport, how long you have known him, how often seen him, 
and what opportunities have you had of knowing of his habits and 


characteristics. 
(Same objections as to int 3.) 


A. 4. I am acquainted with him ; have seen him sometimes 
3218 several times in a day—not several times every day. I have 
known him nearly ever since I have been here; my oppor- 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 869 


tunities of knowing of his habits have been in what trading he has 
done with me. I have seen him on the streets. 

I. 5. What trading did George do at your store? Describe its 
character. 


(Same objections as to int. 3.) 


A. 5. He purchased various medicines and fancy articles. He 
bought, I think, two electrical machines; quite a number of mag- 
nifying glasses. 

I. 6. What was the purpose of these electrical machines that he 
bought; what were they for ? 


(Same objections as to int. 3.) 


A. 6. They were for the application of electricity for me- 
3219 dicinal purposes. 

I. 7. For what purpose were the medicines which he gen- 
eraly purchased ? 


(Same objections as to int. 3.) 


A. 7. For various purposes ; perhaps for diarrhea and nervousness 
more particularly. 

rhe Were they purchased on the prescription of a physician gen- 
erally ? 


(Same objections ac to int. 3.) 


A. 8. I should say not generally ; some were. 

I. 9. In your various meetings with George state whether or not 
you had occasion to talk with him or hear him talk. Please state 
what peculiar characteristic he evinced in conversation, if any ; what 
were the topics he talked about, and whether or not his conversation 

was connected or rambling, light and trifling, or reasonable 
3220 and intelligent, and give instances that will particularly illus- 
trate his habit in this respect. 


(Same objections as to int. 3.) 


A. 9. I have had occasion to talk with him and hear him talk. 
He frequently repeated the same thing several times, apparently for- 
getting that he had told me the story once. He talked about most 
everything; frequently boasted of his skill as a marksman witha rifle 
and shot-gun, and also a revolver. He spoke of being able to kill 
a rat with a revolver while running, and of beating the Germans in 
some of their rifle-shooting matches. He frequently told fish stories, 
how he had hooked and brought to the water very large fish, 

but he seldom succeeded in landing any of these large 
3221 ones. He frequently told me of ordering cigars by telegraph, 

a certain brand that he said no one kept in town; often 
showed me fancy pipes, expensive ones, that he had just beught, 
and several fancy fish-hooks. He used to repeat one story to me 
about whipping 2 policemen. He has told me others, but I can’t 
recall them. He talked in a rambling manner, telling some stories 
that seemed unreasonable; as, for instance, he came in one morning 
with a cut on his forehead, which he said he got in stopping a pair 
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of horses that were running away with some ladies and children ata 

very rapid gait; he seized them by the bits and stopped them with- 
out injury to the persons in the wagon. I don’t recall any 

3222 more, except those rat stories and shooting exploits that I 
have gone over. 

I. 10. Please state what peculiar characteristics he evinced in the 
manner of telling a story and any laugh which he gave utterance 
to as you observed him, and describe as near as may be how it im- 
pressed you. 


(Same objections as to int. 3.) 


A. 10. His stories he always told as though he was telling some- 
thing very important, and if reciting any tricks that he had played 
on any one he frequently laughed in a peculiar way. I don’t know 
that it made any impression on me except that it was his peculiar 
laugh. 

I. 11. State whether or not you ever heard idiots laugh. 


. (Same objections as to int. 3.) 


A. 11. I have. 
]. 12. State whether or not the laugh of idiots is not well distin- 
guished and understood as being different from that of per- 
3223 sons of every other class, well recognized by men acquainted 
with idiots. 


(Same objections as to int. 3.) 


A. 12. I do not remember hearing but one idiot laugh. George 
Davenport’s laugh, though it had a similarity in some respects to 
this one, yet it was different. 

I. 18. State whether or not there was anything in his laugh cal- 
culated to attract attention and observation; if so, while it is im- 
possible to describe it on paper, give a description of it in words 
as near as you are able. 


(Same objections as to int. 3.) 


A. 13. It would attract attention, as it was rather louder than an 
ordinary laugh, the ha-ha’s running more closely together than or- 
dinary persons. 

I. 14. State whether or not you ever heard George A. Davenport 

converse about any matter of business either with you or 
3224 with others in your presence. 


(Same objections as to int. 3.) 


A. 14. He frequently spoke of collecting rents from persons oc- 
cupying stores and shops on his block. He spoke of some of them 
being behind in their rents, and of late years he sometimes made a 
purchase, saying he would pay when he made his collections the 
first of the month. 

I. 15. State whether or not you ever heard him engage in con- 
versation about any matter of business other than that relating to 
his rents, as spoken of in your last answer. 


(Same objections as to int. 3.) 
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A. 15. I remember his telling me about Ochs suing him. I re- 
member no talk about general business. 

I. 16. State whether or not you ever knew him to be engaged in 
any kind of business. | 


(Same objections as to int. 3.) 


3225 A. 16. I never did. 

I. 17. State in what light said George A. was considered 
generally in reference to mental characteristics, how was he gen- 
erally treated, spoken of, and regarded in Davenport in that re- 
spect. 


(Same objections as to int. 3.) 


A. 17. He was regarded as a foolish person—spoken of as such. 

I. 18. State what you have observed as to his temper and disposi - 
tion during your acquaintance with him—whetlher it was even or 
irritable. | 

(Same objections as to int. 3.) 


A. 18. He was of an irritable disposition. 
I. 19. What did you observe as to his memory ? 


(Same objections as to int. 3.) 


A. 19. Some things he seemed to remember very well, as he fre- 
quently told some of his stories to me over and over again—spoke 
of — as happening when he was a boy. Of the current events 
3226 of the day he seemed to remember nothing, or at least he did 
not mention them. | 
J. 20. State whether or not you ever heard George enter into con- 
versation with yourself or any one in your presence about the ordi- 
nary affairs of life in any connected conversation as men ordinarilly 
do. 


(Same objections as to int. 3.) 


A. 20. I remember none. ; 

I. 21. Did you ever enter into any conversation with him or try 
to as you would with other acquaintances entering your store; if 
not, why not ? | 

(Same objections as to int. 3.) 


A. 21. I always talked with him differently from an ordinary ac- 
quaintance. Whatever ideas he advanced I took particular pains 
to agree with. — 

I. 22. State how opposition or contradiction seemed to affect him, 
as you observed it. 


(Same objections as to int. 3.) 


3227 A. 22. It generally made him irritable—sometimes angry. 
I. 23. State what you have observed of his having epileptic 
fits. : 


(Same objections as to int. 3.) 
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A. 23. I saw him have one once—I should say some § years ago— 
near the corner of Second and Brady streets. He has been in the 
store repeatedly to get a new pocket-book, because he had fallen into 
the river, as he said, during a spasm and ruining his old book. 

I. 24. State whether or not said George A. Davenport has or not, 
in your opinion, at any time during your — with him, 
as you have observed him, been competent either to understand or 
transact business as men ordinarilly do. 


(Same objections as to int. 3.) 


A. 24. I should think not. 
I. 25. State who, from your observation and from what was 


3228 generally understood in this community, had the general 
management and control of George’s affairs. 


(Same objections as to int. 3.) 


A. 25. George L. Davenport. 
1. 26. In what capacity was it understood ? 


(Same objections as to int. 3.) 


A. 26. Simply as his father being his adviser. I never understood 
that he was his guardian. 

I. 27. State whether or not the said George A. Davenport was or 
not, in your opinion, at any time during your acquaintance with 
him, basing the same alone upon the facts and circumstances as 
stated by you in this your deposition, of sound mind. 


(Same objections as to int. 3.) 
A. 27. I should say he was not. 


3229 Cross-examination: 


I. 1. You say that George purchased of you medicines and fancy 
articles. Some of these medicines were purchased on the prescrip- 
tion of a physician, were they not? 

A. 1. They were. 3 

I. 2. When he purchased medicines of you did he state for what 
particular ailment he wanted them ? 

A. 2. He did. 

I.3. Were the medicines that he purchased of you, whether under 
the prescription of a physician or otherwise, adapted to the ailment 
of which he complained ? 

A. 3. They were. 

I. 4. When was it that he purchased these electrical machines ? 
And give the name by which they were known. 

A. 4. One about 9 years ago and the other about 8. The 
3230 machine was Davis & Kidder’s magneto-electric. 

I. 5. Were these electrical machines regarded as servic-able 
in nervous disorders ? 

A. 5. They were. 

I.6. Did you ever occupy any part of a building in block 59? 

A. 6. I never did. 
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7. Did you ever occupy any property belonging to George A.? 
7. I did not. 

8. Are you in business by yourself or is E. S. Ballard a partner 
. of yours? 

A. 8. E. 8S. Ballard is a partner in the drug business. 

I. 9. Has not E. S. Ballard a leasehold interest in block 59? 

A. 9. He has. 

I. 10. Where were the rents for this leasehold interest paid—at 
your store? 

A. 10. Usually. 

I. 11. Do you know what the semi-annual rental of this leasehold 
interest was ? 

A. 11. I think one hundred and twenty-five dollars. 
3231 I. 12. Who collected and receipted for it? 
A. 12. George A. Davenport. 

I. 13. Did George A. have bills at your store ? 

A. 13. He did. 

I. 14. Were these bills adjusted in the semi-annual settlements 
for rent on the leasehold interest of E. S. Ballard? 

A. 14. They were. 

I. 15. Did you make out regular bills at these settlements, con- 
taining all the items purchased by George, dates, and prices ? 

A. 15. We did. | 

I. 16. Were these bills handed to and examined by George? 

A. 16. They were—that is, he very seldom settled at the time 
he got his bill; he would come in and ask for his bill and take it 
out with him, and very soon come in, either alone or with his father, 
and settle. 

I. 17. Did the bills ever amount to as much as the rent 
3232 that was due? 
A.17. I think they did. 

I. 18. These bills, were they confined simply to the purchases 
made by George or did they include purchases made by the family 
of George L. Davenport ? 

A. 18. I think some of them included the family bills. 

I. 19. Was it not then when the family bill was included that the 
store bill amounted to as much as the rent due by E.S. Ballard ? 

A. 19. I think it was. 

I. 20. When George purchased articles of you did he ask the price 
or make any examination of the article before buying? 

A. 20. Generally. 

I. 21. Did he ever speak of the price as too high, saying he could 
get the articles for less elsewhere ? 

A. 21. He sometimes said that it was more than he wanted 
3233 to pay for it; he never referred to buying the article cheaper 
elsewhere that I remember. 

I. 22. Did he hesitate, then, about buying when he spoke of the 
article costing more than he cared about paying for it? 

A. 22. He seldom would buy it at all after making that reply. 

I. 23. Did George, to your knowledge, ever look over a bill you 
110—145 
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presented to him to see what articles were charged that he himself 
had purchased of you? 

A. 23. I remember of his asking me in regard to several items, as 
to what they were, and when I explained he said, “ Yes, that’s all 
right.” 

I. 24. If in these semi-annu ' settlements for rent there was a 
balance due George was this balance paid to George ? 

A. 24. These balances paid to George were always, I think, paid 

by E. S. Ballard. I don’t remember of ever seeing E. S. 
3234 Ballard pay George. I think I have paid small balances to 

George. When the bill came to within a few dollars of the 
rental I have taken the liberty of paying it myself, but when it was 
of any amount I referred it to E. S. Ballard. ) 

I. 25. Did not George make purchases of you that were not settled 
in these semi-annual settlements with E. S. Ballard ? 

A. 25. Those purchases that he promised to pay for at the first of 
the month were purchases made since a receiver, S. F. Smith, was 
appointed. 

I. 26. Did he make settlement at the first of the month ? 

A. 26. He-always paid; not always on the first of the month. 

I. 27. The leasehold interest held by E. S. Ballard is in the north 
half of block 59, is it not? 

A. 27. It is. 


3235 Redirect examination: 


I.1. Who kept the books of E.S. Ballard & Company ? 

A. 1. E.S. Ballard and myself. 

J. 2. In whose name were these amounts kept—of George L. 
Davenport’s and George A.’s purchases? 

A. 2. They were kept in the name- of George A. Davenport and 
George L. Davenport. They each had a separate account. 

I. 3. State whether or not it was not vour uniform rule to deduct 
both account- from the semi-annual rental due from E. S. Ballard ? 

A. 3. They were so deducted, but sometimes a balance was due 
us, When it was paid by George L. 

I. 4. State whether or not their accounts were not generally equal 
to the rental due or nearly so? 

A, 4. They were not generally equal to, but they might be 
3236 nearly equal. | 
I. 5. Were they not often in excess of the rentals? 

A. 5. 1 think not. 

I, 6. State whether or not you were always present at these semi- 
annual settlements or generally so. 

A. 6. Perhaps half of the time. 

I. 7. At such times was not George L. Davenport always present 
to make the settlement ? 

A. 7. I think not. 

I. 8. Most of the time was he present ? 


A. 8. I think he was. 
(S’g’d) JNO. W. BALLARD. 
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———— and sworn to before me this 29th day of June, A. 
~ [sear.] (3’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., lowa. 


Adjourned till 9 a. m., June 30, 1880, 


3207 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State, 
do hereby certify that, in pursuance of the stipulation a copy. of which 
is annexed to the deposition of one Samuel Perry, I caused to come 
before me, at ny office, in the city of Davenport, Scott. county, State 
of Iowa, on the 29th day of June, 1880, John W. Ballard, who was 
then by me duly sworn and examined and his examination reduced 
to writing by me, and after being by me read over to said witness 
was signed by said witness in the presence of the respective counsel 
for the complainant and defendant; that said examination took 

place in the presence of and was conducted by Brannan and 
3238 Jaynes, solicitors for complainant, and George E. Hubbell 
and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 29th day of June, 1880. — 

[SEAL. ] (S’2’d) C. H. CLEMMER, 
Notary Public, Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 
3239 Deposition of Daniel Moore. 


Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT é al. 


JUNE 22, 1880—9 a. m. 
Examination proceeded. : 
All parties present. 


Danret Moors, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1, What is your name, age, residence, and occupation ? 
A. 1, Daniel Moore; age, 60; residence, Davenport; have resided 
in Davenport 3S years; occupation, baker. 
3240 I. 2. State whether or not you are acquainted with George 
L. Davenport and his family. If so, how long have you 
known him? 
A. 2. I should think about 36 years. | 
I. 3. What was the population of Davenport 36 years ago, as near 
as you can recollect ? 
A. 3. Between 1,000 and 2,000. 
I. 4. State what business you have been engaged in since you re- 
sided in Davenport. 
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. A. 4. From 1842 to about 1851 I was engaged in the bakery and 
butcher business. I was the only baker here and used to supply 
nearly all the families with bread and meat. 

I. 5. State whether or not you are acquainted with George A. 
Davenport. And, if so, how long have you known him, how inii- 
mately ? 

(Objected to by plaintiff as incompetent, irrelevant, and imma- 


terial.) 
3241 A. I have known him about the same time I have known 
the family—that is, about 36 years. As faras intimacy is con- 
cerned, I was round about where he was for a number of vears. I 
saw him most every day for 20 years at least, from 1842 to 1862. I 
haven’t seen so much of him lately—the last 6 or 7 years ; he hasn’t 
been around, and I haven’t been around town much either. He 
was away awhile, and I missed him. I heard he was away at Bal- 
timore. I couldn’t say when he returned from Baltimore. 
I.6. You may now state whether or not, to your knowledge, 
When George was about 7 years of age, you remember of his 
having a severe fit of sickness. If so, what was he as to 
3242 brightness of intellect prior to that time and what subse- 


quent? 
(Same objections as to int. 5.) 


A. 6. I remember about his being sick, but I don’t remember 
what time it was, how old he was, or anything of that kind. So far 


as the intellect is concerned, I don’t remember of hearing anything. 


was wrong with him until he came back from Baltimore. I recol- 
lect the time after he came back ; I knew he used to be telling some 
curious yarns. The first that I noticed personally myself was he 
was telling me about his shooting some rats. I first used to think 
he was lying. He talked around as if he was kind of simple. He 
didn’t mean anything by it, as if he didn’t know what he 
3243 wus talking about, something to that effect. What he said I 
would let go in at one ear and out of the other. I paid no 
attention to what he said. I supposed he was talking just for the 
sake of talking. 
I. 7. Had you had your attention called to him during his child- 
hood, particularly ? 


(Same objections as to int. 5.) 


A. 8. No; I don’t think I had. 

I. 9. You may now state what you observed of George in his 
habits, conduct, and conversation after his return from Baltimore ; 
what he did; what he generally talked about; the character of his 
talk, as the same came under your observation. 


(Same objections as to int. 5.) 


3244 A. 9. He used to be around the engine-house considerably 

and talked a good deal. He generally used to be a favorite 
with the boys around the engine-house. He was around talking a 
good deal—telling of his exploits, shooting things. I don’t remem- 
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ber now about his telling of shooting rats. I didn’t pay much at- 
tention to his talk, as I didn’t believe it and took no interest in it. 
He talked of some things that I thought it was impossible for him 
to do, and I paid no attention to it. He seemed to make it up as 
he went along. 

I. 10. In what light was George regarded and treated by you and 
by others in your presence ? 


(Same objections as to int. 5.) 


3245 A. 10. We used to suppose him as a merely harmless man, 
except in 1 or 2 instances where I heard he wanted to use his 
pistols. I used to think at that time, when I heard of his using his 
— that he ought to be taken care of; that he would kill some- 
ody maybe. 
I. 11. State whether or not you regarded and treated him as a re- 
sponsible, accountable, reasonable being in what he said and did. 


(Same objections as to int. 5, and because it is leading.) 


A. 11. I did not. 
I. 12. State, if you know, in what light George was generally re- 
garded by the people in Davenport i in this respect. 


(Same objections as to int. 5.) 


3246 A. 12. I couldn’t say as to how the people regarded him, 
but I should judge about the same way as I did. 
I. 18. When George was spoken of generally, as you have heard 
it, in what manner—what name was applied to him in reference to 
his mental characteristics ? 


(Same objections as to int. 5.) 


A. 13. I don’t know that there was any particular name; I never 
used to pay much attention to what people said about him. 

I. 14. State whether or not it was common to allude to him by the 
people as “Crazy George,” or words of that import. 


(Same objections as to int. 5, and because it is leading.) 


A. 14. I don’t remember whether the word crazy was at- 

3247 tached to him, but he used to be refer-ed to as a person of 

that kind; that he might do something sometimes when he 

was cutting up that would be i injurious to people; that he was dan- 

gerous sometimes. 

I. 15. State whether or not from your knowledge of him since he 

returned from Baltimore he was or not, in your opinion, competent 
to understand or transact business. 


(Same objections as to int. 5.) 


A. 15. I should judge not. 

I. 16. State whether or not said George A. Davenport has or not 
at any time since his return from Baltimore been, in your opinion, 
based upon the facts and circumstances alone as narrated in this 
your deposition, a person of sound or sane mind. 


(Same objections as to int. 5.) 
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A. 16. I never regarded him as such. 


3248 Cross-examination : 
I. 1. Do you know at what time George went to Baltimore? 
A. 1. I do not. 
I. 2. Do you know when he returned ? 
A. 2. I do not know the exact time; it was before the war that he 


came back. 
I. 3. Then you cannot state how long he was absent at Baltimore? 


A. 3. I cannot. : 

I. 4. When was it that vou heard him talk about these rat stories 
that you speak of? 

A. 4. It must have been about 1858 or 1859, I think. 

I. 5. I inferred from what you have stated in your examination- 
in-chief that you yourself never had much conversation with George 
after his return from Baltimore. How is that? 

A. 5. I used to see him occasionally, sometimes for one or 2 days 

at a time, and then I wouldn’t see him again for a month. 
3249 I would see him around the engine-house. He used to direct 

his conversation to everybody around that would listen to 
him. 

{. 6. Did you pay much attention to him? 

A. 6. No, sir. 

I. 7. Did you ever have any occasion to talk on business with 
George? 

A. 7. I did not, that I know of. 

I. 8. What do you mean by a sound or sane mind? 

A. 8. I should think a person that had a sound or sane mind 
would be capable of transacting business, and I never regarded 
George as a person of that kind. 

I. 9. Did you make any distinction in the words sound and sane, 
as applied to mind? 

A. 9. I suppose there are different degrees of insanity, and we used 
to regard George as simple-minded, not capable of transacting busi- 


ness. 
3250 (S’g’d) DANIEL MOORE. 
Subscribed and sworn to before me this 22nd day of June, A. 
D. 1880. 
[ SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott Co., Iowa. 
Adjourned till 2 p. m., June 25, 1880. 


3251 UNITED STATEs OF AMERICA, 
State of Iowa, Scott County: 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 


county, State of Iowa, on the 22nd day of June, 1880, Daniel - 


Moore, who was then by me duly sworn and examined and his 
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examination reduced to writing by me, and after being by me read 

over to said witness was signed by said witness in the presence of 
the respective counsel for the complainant and defendant. 

That said examination took place in the presence of and was 

3252 conducted by Brannan and Jaynes, solicitors for complainant, 

and George E. Hubbell and Martin, Murphy and Lynch, 
solicitors for the defendant. | 

Witness my hand and seal notarial this 22nd day of June, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3253 Deposition of N. Van Tuyl. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT é¢ al. 


JUNE 30, 1880—9 a. m. 
Examination proceeded. | 
All parties present. 


N. Van Tuyt, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: | 


I. 1. What is vour name, age, residence, and occupation ? | 
A. I. Nathaniel Van Tuyl; age, 64; residence, Davenport ; 
3254 have resided in Davenport 25 years; occupation, auctioneer. 
]. 2. State what business you have been engaged in during 
said 25 years, and where. | 
A. 2. The first year after I came here I farmed. Sincethen I have 
been an auctioneer. I kepta store fora number of years—a store for 
second-hand goods and auction sales. The first store was on Front 
St., west of Brady. I wasthere2 or 3 years. The next was on block 
59, on Brady St., 5 or 6 years, about where Mr. Stewart’s dry goods 
store is. The next was on Second, east of Perry. The next on 
Brady St., between Front & Second, on the east side, below the alley, 
next store south of a store that Joe Davenport kept about from 3 to 
5 years. From there, I think, [came up to Second St.,on the 
3250 same block, east of Brady. I was there, I think, 2 or 3 years. 
I. 3. State whether or not you are acquainted with George 
A. Davenport; if so, how long have you known him, how often 
seen and talked with him, what opportunities you have had of 
knowing him intimately. | 
A. 3. I am acquainted with him; I have known him, I think, 
about 24 years; I couldn’t say how often I have seen and talked 
with him; probably a thousand times. I have no doubt of it. A 
good deal of the time every day. My store joined Joe Davenport's 
store about 1865, I think, and I remained 8 or 5 years; I can’t say; 
J wouldn’t be positive as to time. 7 
I. 4. While occupying that store Joe Davenport occupied 
3256 the store adjoining immediately north, did he not? 
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A. 4. Yes, sir. 
I. 5. How much was George A. at Joe Davenport’s store during 


that time, and what opportunities had you of seeing him ? 
(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 
A. 5. I couldn’ttell. I saw him frequently; sometimes every day ; 


sometimes 3 or 4 times a day. He was often at my store, out and 
in. Some daysI would beaway auctioneering, and of course I wouldn’t 


see him those days. 
I. 6. State what, if you know, were George’s habits. What did 


he do? How did he put in his time? 


(Same objections as to int. 5.) 


3257 A. 6. Mostly in meeting men and boys and in talking and 
telling big stories. I never knew him to work. He fished 
and hunted—that is, I would see him start with his pole and gun ; I 


never went with him. 
I. 7. What were his topics of conversation ? 


(Same objections as to int. 5.) : 
A.7. Always telling big things that he had done, fishing stories, 
swimming stories, catching rats and mice. 
I. 8. Give samples of some of these stories you have heard him 
tell. 
(Same objections as to int. 5.) 
A. 8. My first acquaintance with him was hearing him tell a story 
about swimming. He said the river was breaking up, that 
3258 he started to go over to Rock Island on the ice, and the 
ice started with him. The ice parted and left him on a cake 
of ice. Then he looked and saw there was a big field of ice over 
there, but it was broken on the other shore, and he made a dive 
and dove right under it and swam to the other shore, All his stories 
were about In the same stvle—about the amount of fish he would 
eateh and the number of rats he would Rill; sometimes about the 
number of men or boys he had whipped at a time—something In 
that line. He had generally dene a big thing—bigger than most 


»ple. 
I, 9, State whether or not in telling these stories he seemed to you 


to believe in them or otherwise. 
(Same objections as to int. 5.) 


3259 A. 9. He acted as if he believed them. 
I. 10. State whether or not you or any one in your pres- 
ence ever doubted the truthfulness of these stories. If so, what effect 


did it have upon George ? 
(Same objections as to int. 5.) 


A. 10. We used to make it a rule to say when he would speak 
of what he had done, “Oh, yes, Stee you have done that,” or, 
‘There is no doubt about it.” We always acquiesced in what he 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 881 


said. If we didn’t answer to please him he was ugly. That is the 
way he was with me. When he would be talking to me and 
I said, “George, you never did it,” he would get mad in 
3260 a minute, draw his pistol or anything. I have contradicted 
him several times. He has drawn his pistol on me 6 or 8 
times. I couldn’t say how many times, but often. . | 
I. 11. How would he take a juke? 


(Same objections as to int. 5.) 


A. 11. Not a bit of it. One morning I went down on Main St. 
quite early and George stood there by one of his father’s buildings 
and I said, “ George, hello, you have been out all night,eh?” He 
says, “ Damn you, Van,” drew out his pistol and cocked it. A man was 
with me and he ran away. I didn’t run, but stepped back a little. 
I was probably 10 or 15 feet from him when I spoke. This was 4 

_or 5 years ago, while Joe kept a store down there on Main 
3261 street. I know he always gets mad if we don’t say, “ Yes, 
George.” I know it has been a common practice wherever | 

have been to act as though we believed what he said. 

I. 12. State what you know of his temper and disposition, and 
give incidents, illustrating the same, that have. come under your 
observation. 


(Same objections as to int. 5.) 


A. 12. His disposition is naturally ugly if you don’t please him. 
I had a little difficulty with him once. George was in the habit of 
coming around with rats or mice—live or dead—anything he could 
get a hold of to show us what he had caught. He came along my place 
on Brady St., adjoining Joe's. was standing on the side- 
3262 walk with my back to the north talking toa — of men, 
George came up behind me and rubbed something on my 
neck. T turned around and as T turned around he run his hand 
up to my free and IT saw it was a mouse he had. IT pushed hin 
back off the sidewalk and he grabbed his pistol out of his pocket 
and cocked it, As he ran his hand in his pocket fer his pistol he 
dropped the mouse in his pocket, and after they grabbed George 
they took the mouse out and it was a dead mouse. As he cocked 
his pistol I caught a sythe snath, and as I drew it he run in Joe’s 
store, and as he run into the store Frank Walsh grabbed him and 
took the pistol away from him. I run into the store right. after 
him. I think some one grabbed me. My intention was to 
3263 knock him right down before he could shoot, but as I raised 
it he rushed into the store. I have seen him in difficulties of 
that kind quite often. I remember one particularly; I see him 
throwing rocks at Chris. O’Brien; he threw a lot of rocks at him, 
and he had a pistol, but didn’t shoot. I saw him with the pistol 
as he went down Second St. Chris. dodged around and tried to get 
away from him. 
I. 13. State whether or not, in these personal difficulties of his 
that you observed, there seemed to you to be any reasonable cause 
for his manifestation of violence. | 
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(Same objections as to int. 5.) 


A. 138. I didn’t see the commencement of every fracas. It wouldn’t 
be a reasonable cause with most men. 


3264 I. 14. State whether you ever tried or ever heard any cne 
else try to talk with George about matters of business; if so, 
with what success. 


(Same objections as to int. 5.) 


A. 14. I don’t know that I ever did, in regard to business ; I never 
heard any one else talk with him in regard to business. 
1. 15. State whether or not you ever heard him try to enter into 
a conversation about the current affairs of the day with any one; 
if so, with what success. Was such conversation connected or 
rambling ? 
(Same objections as to int. 5.) 


A. 15. I don’t know as I remember any such thing. 
I. 16. State whether or not George A. Davenport was or not 


- 3265 during all the time of your acquaintance with him a conspic- 


uous character in Davenport, well know- and much talked 
about; and, if so, for what reason. 


(Same objections as to int. 5.) 


A. 16, Yes; he was; [ have often seen him picked out by people 
coming along and say, “That is George Davenport, the owner of 
block 59, and what a pity it was he was not capable of taking care 
of it himself.” I would often hear it remarked that he had a 
guardian. I always understood his father was guardian; I have 
often said so, but I never knew. 

I. 17. State whether or not, from your personal acquaintance with 
xeorge A. Davenport, frequently hearing him converse, from ob- 

servation of his habits, temper, and disposition, he was or not, 
3266 in your opinion, at any time during your acquaintance with 
him, competent to either understand or transact business. 


(Same objections as to int. 5.) 


A. 17. I wouldn’t think he was. 

I. 18. For a number of years you occupied a store on block 59, on 
Brady street, near where Stewart’s store is now situated ; please state 
from whom you rented, to whom you paid your rent, and during 
what years. 


(Same objections as to int. 5.) 


A. 18. I couldn’t state the years, but it was about the time that 

the war broke out—the first year of the war. Mr. Sam. Parker and 

I were in partnership most of the time; we leased of a man 

3267 named Bullion ; we paid the rent to him, except a little; I 
don’t think we paid any rent to the Davenports. 

I, 19. State whether or not said George A. Davenport has not at 

any time during your acquaintance with him, in your opinion, 
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basing the same alone upon the facts and circumstances as narrated 
by you in this your deposition, been of sane mind. 


(Same objections as to int. 5.) 


A. 19. I always called him a fool or crazy, but I couldn’t say he 
was crazy; [am no judge of such matters. My opinion is that he 
was a fool or crazy; that is what I used to call him. There’was 
something wrong. He wasn’t smart or right. 7 
_ I. 20. State whether or not, in your opinion, based upon the facts 

aforesaid, he was or not, at any time during your acquaint- 
38268 ance with him, in the full possession of his reason. 


(Same objections as to int. 5.) 
A. 20. I never thought he was. 


Cross-examination : 


I. 1. You say that George was in the habit of telling extravagant 
stories, and you have narrated some. Were these stories always told 
in a serious and deliberate tone and manner ? 

A. 1. It appeared so. | 

I. 2. Did “ never accompany these stories with laughter? 

A. 2. Very often. If you said you believed it he would very often 
laugh. If you said you disbelieved it he would be right the other 
way. 

I. 3. If you simply listened without saying anything would he not 

laugh when telling these stories ? : 
3269 A. 3. Sometimes. He was in the habit of laughing when 
coming up to tell you these stories. } 

I. 4. When was it—can you fix the date or near—that George 
put the mouse on the back of your neck and you pushed him from 
the sidewalk ? 

A. 4. Somewheres along 1866 or 1867. 

I. 5. After you had pushed him you say George drew a pistol on 
you and you picked up a s-yth- snathe for the purpose of hitting —? 

A. 5. That was my calculation. 3 

I. 6. Had he presented the pistol at vou when you drew the snathe 
on him ? | 

A. 6. As he drew the pistol out and I heard it click I caught the 
snathe. 

I. 7. When you caught up the snathe you say George rushed into 
the store and you followed him ? 

A.7. Yes; I followed him just to the door. I stepped just 
3270 inside of the door and stopped as they caught him, and I 
think I was also caught. 

I. 8. Had he ever drawn a pistol on you before this occasion ? 

A. 8 Not to draw it right at me—not to present it at me—but he 
has jerked it out of his pocket and said, “ Damn you, [’ll shoot you.” 

I. 9. When you met him down near his brother’s store, on Main 
St., at an early hour in the morning, as you have stated, and re- 
marked to him something about his having been up all night, did 
he on that occasion point the pistol at you? 
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A. 9. Yes, sir. 

I. 10. You simply dropped back and the other man fled ? 

A.10. The other man ran. I simply stepped back and said, 
“George, you mustn’t shoot.” 

I. 11. These, then, were the only 2 times that he ever pointed a 

pistol at you ? 
3271 A. 11. Yes; I think so. 
I. 12. This last-mentioned affair was only some 4d or 5 years 
ago, you say ? 

A. 12. Yes. 

I. 18. After you first discovered that George was likely to become 
irritated if the truth of any of his stories was doubted did you under- 
take to question them in his presence? 

A. 18. No; I used to always encourage him in what he said, so as 
to get rid of him and get him away. 

I. 14. You discovered this peculiarity at an early period of your 
acquaintance with him, did you not? 

A. 14. Yes, sir. 

I. 15. Did you ever undertake to question the truth of his stories 
more than once? 
| A. “y I might, but I got in the habit of encouraging him in what 

re said, 

I. 16. You speak about George being In quarrels. How often 

have you seen him in quarrels”? 
S272. ALG T couldn't ay; at different times. 
I, 17. Can you give an idea of how many times ” 

A. 17, I cannot. 

I, 1S. Have you always been present at the commencement of 
these quarrels ° 

A. 18. Very seldom. 

I. 19. You say that he was a conspicuous character. What do 
you mean by a conspicuous character ? 

A. 19. I meant to say that he was well known. 

I. 20. Did you ever have any occasion to talk to George about 
business ? 

A. 20. No, sir. 

(S’g’d) N. VAN TUYL. 


Subscribed and sworn to before me this 20th day of June, A. D. 


1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
Adjourned till 2 p. m. 


3273 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the 30th day of June, A. D. 1880, Nathaniel 
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Van Tuyl, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness was reece said witness in the presence of the 
respective counsel for the complainant and defendant; that said 
examination took place in the presence of and was conducted 
3274 by Brannan and Jaynes, solicitors for complainant, and 
George E. Hubbell and Martin, Murphy and Lynch, solicit- 

ors for the defendant. 
Witness my hand and seal notarial this 30th day of June, 1880. 

[ SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept.,1, 1881. E. R. Mason, clerk. 


3275 Deposition of E. A. Tillebein. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 


JUNE 30, 1SSO—2 p. m. 
Examination proceeded, 
All parties present. 


KE. A, Trurener, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1, What is your name, age, residence, and occupation ? 
A. 1, E. A. Tillebein; age, 45; residence, Davenport; have re- 
sided in Davenport since Feb, 23, 1857 ; occupation, policeman. 
3276 I have been a policeman very near 5 years. I was steamboat 
agent for the Northwestern Union Line and Rapids Packet 
Company for 8 or 10 years. My office was at Bazar block, corner 
Brady & the levee. : 
I. 2. How long have you been acquainted with George A. Daven- 
port; how intimately ; what opportunities have you had of seeing 
and conversing with him and hearing him converse with others ? 


(Objected to by plaintiff as incompetent, irrelevant, and immate- 
rial.) 


A. 2. Since the spring of 1857 I would see him and talk to him. 


most every day. 7 
I. 3. State what you know of his habits—how he put in his time. 


(Same objections as to int. 2.) 


3277 A. 3. I never see him work. I saw him fishing a great 
deal and stand around the corners talking about fishing—about 
catching rats; he would have live rats in his pockets. That used to 
be his hobby some years ago when I first got acquainted with him. 
I have heard him talk about rats down to within a year. 
I. 4. You area member of the police force and have been for 
nearly five years. State what, if any, difficulty you have had with 
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George during that time; on what occasions; and state the circum- 
stances connected with any such difficulties. 


(Same objections as to int. 2.) 


A. 4. I arrested his brother Joe between 2 and 3 years ago—I can’t 
tell the time exactly—for disturbing the peace in his store on 
3278 Main street. He was arrested in the store for disturbing the 
peace outside. George came in then and.pulled out his 
loaded revolver and was going to shoot me. Officer Maguire fol- 
lowed him in and, after a big scufHle, took it away from him. Maguire 
prevented George from cocking the revolver; he would have done so 
if he had got a chance—at least I think he would. We arrested 
both of them and took them to the station. We took them before 
Kaufman, police magistrate. They pleaded guilty and were fined. 
He used to be in hot water all the time with the police. He was 
always making his threats to clean out the whole “ God damn force.” 

Myself and others have taken several revolvers away from him. 
I. 5. Whom, if any one, have you seen him assault or pull 

3279 a pistol to shoot? 


(Same objections as to int. 2.) 


A. 5. Icouldn’t nameany particular ones; it was a common thing 
with him ; I never paid much attention to it. 

I. 6. In what light was George regarded by vou and the police 
force and how treated? And, if differently from other persons, state 
for what reason. 


(Same objections as to int. 2.) 


A. 6. We always thought he was kind of foolish or half crazy. 
We most always used to humor him and get along with him the best 
way we could. We most always would say “yes” to everything 
he would say. | 

I. 7. What, if any, instructions had you from your chief or his 


father in reference to him ? 
3280 (Same objections as to int. 2.) 

A. 7. I don’t remember that I had any particular instructions 
from either of them; I may have had, but I don’t remember. 

I. 8. How often have you arrested him ? 

(Same objections as to int. 2.) 


A. 8. I couldn’t tell; I know I have arrested him several times and 
let him go and told him to go upstairs in his office, in Davenport’s 
block, where his father was. 

I. 9. What was generally the cause of this interference on your 


part ? 
(Same objections as to int. 2.) 


A. 9. For disturbing the peace, acting wild on the streets, and 
threatening to kill people. 
I. 10. Why did you let him go—for what reason ? 


3281 (Same objections as to int. 2.) 
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A.10. I thought he was foolish and didn’t know what he was 
talking about. | 

I. 11. You say you have seen him fishing. Have you seen him 
have any accidents while fishing? If so, describe the same. 


(Same objections as to int. 2.) 


A. 11. I have seen him fall off the ferry dock while fishing once. 
I have seen him several times jusi after he got out of the river. I 
have seen him fall down on the streets and picked him up 4 or 5 
times, I think. 

J. 12. What occasioned these falls? 


(Same objections as to int. 2.) 


A. 12. They call it a fit. I was talking with him one day 
3282 and he said, “I am going to have one of those spells. Catch 
hold of my hand.” He hada fit. 
J. 13. You say you have conversed with him often. Did you ever 
converse with him when his conversation was rational and reasun- 
able? If so, state the circumstances and what you talked about. 


(Same objections as to int. 2.) 


A. 13. Some of it might be reasonable and rational enough for 
awhile, but he would fly right off on any subject. 

I. 14. Did you ever try to hold a connected and rational conver- 
sation with him as you would with other men? If so, state the cir- 
cumstances and‘when and with what success. 


(Same objections as to int. 2.) 


A. 14. With no success at all. I never could ; I never tried ; 
3283 there would be no use trying. | 

I. 15. Give some samples of his talk or stories that he 
would tell. | 


(Same objections as to int. 2.) 


A. 15. There were so many foolish things I can’t recollect. He 
would talk about catching rats & mice, fish stories, and shooting 
ducks and geese flying over his home. I couldn’t put one of his 
stories together. I didn’t pay much attention to him. 

I. 16. State whether or not George appeared to believe in these 
stories himself. 


(Same objections as to int. 2.) 


A. 16. Iam sure I couldn’t tell. He always told them in good 
earnest, for a fact. e 

I. 17. What effect, if any, did contradiction have upon him, as 
you observed ? 


(Same objections as to int. 3.) 


3284 A. 17. I never contradicted him; I always let him go on; 
I don’t remember of hearing others contradict him. 

I. 18. State whether or not you remember the time he returned 

from Baltimore. 
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(Same objections as to int. 2.) 


A. 18. Yes, sir. 
T. 19. Did you ever have any conversation with him or hear him 
talk about his exploits in Baltimore; if so, what did he say ? 


(Same objections as to int. 2.) 


A. 19. Yes, sir; I have some. I hava heard him tell about being 
a fireman there, running to fires and getting into big fights—clean- 
ing out other fire companies. 
I. 20. State whether or not said George A. Davenport since 
3285 he returned from Baltimore has at any time, in your opinion, 
been competent to either understand or transact business. 


(Same objections as to int. 2.) 


A. 20. I don’t think he has. 

I, 21. State whether or not said George A. Davenport has been at 
any time during your acquaintance with him, in your opinion, bas- 
ing the same alone upon the facts and circumstances as narrated by 
you in this your deposition, of sane mind ? 


(Same objections as to int. 2.) 


A. 21. I don’t think he has. 
I. 22. Did you ever see him at any time in the full possession of 
his reasoning faculties? If so, state the circumstances and when. 


(Same objections as to int. 2.) 
A. 22. I don’t think I have. 


3286 Cross-€xamination: 


s I. 1. How old was George when you first got acquainted with 
im ? 

A. 1. I couldn’t tell you. 

I. 2. Was he a man grown at that time ? 

A. 2. No, sir; I don’t think he was. 

I. 3. How long after you first knew him was it that he first went 
to Baltimore? 

A. 3. I couldn’t tell you that. 

J. 4. What do you mean when you say that, in your opinion, 
George was not competent to understand or transact business ? 

A. 4. I have seen him buy meerschaum pipes, smoke them a day 
or two, and then give them away and go and buy another. I have 
seen him buy cigar-holders the same way. These were the best he 
could get always. 

I. 5. Were you with him when he bought these pipes and 
3287 cigar-holders ? 

A. 5. I have been in the store when he bought some. I 
couldn’t tell whether it was pipes or cigar-holders. I have also 
been in a store when he would order this Perique tobacco, at 2 or 3 
= a pound, from St. Louis or New Orleans; I don’t know 
which. 

I. 6. How often have you seen him buy these articles? 
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A. 6. I couldn’t tell, but I have seen him have 20 or 25 different 
pipes or cigar-holders at different times. 

J. 7. What do you mean by sane? 

A. 7. A man that is in his right mind. 

J. 8. Let us understand what you mean by right mind. 

A. 8. A. man who can go to work and do it right, and not talk 
foolish or act foolish. 


(S’g’d) KE. A. TILEBEIN. 
3288 Subscribed and sworn to before me this 30th day of June, 
A. D. 1880. 3 
[SEAL] (S’e’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
Adjourned till 9 a. m., July 1, 1880. 


3289 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in pursuance of the stipulation a copy 
of which is annexed to the deposition of one Samuel Perry, I caused 
to come before me, at my office, in the city of Davenport, Scott 
county, State of Iowa, on the S0th day of June, A. D., 1880, E. A. 
Tillebein, who was then by me duly sworn and examined and his 
examination reduced to writing by me, and after being by me read 
over to said witness was signed by said witness in the presence of 
the respective counsel for the complainant and defendant; that 

said examination took place in the presence of and was con- 
3290 ducted by Brannan and Jaynes, solicitors for complainant, 

and George E. Hubbell and Martin, Murphy and Lynch, so- 
licitors for the defendant. 

Witness my hand and seal notarial this 30th day of June, 1880. 

[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed:) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3291 Deposition of J. A. Le Claire. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 


7 JuLY ist, 1880—9 a. m. 
Examination proceeded. 3 
All parties present. 


J. A. Le Crarre, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


I. 1. What is your name, age, residence, and occupation? 
A.1. J. A. Le Claire; age, 45; residence, Davenport; have resided 
112—145 
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in Davenport since 1840; occupation, recorder of Scott county ; 
3292 I have been recorder nearly 6 years; 8 years previous I was 

city marshall; for about 12 years before the death of Antoinne 
Le Claire I was at his office attending to his business; I was his 
secretary ; he was my uncle. 

1. 2. State whether or not you are acquainted with George A. 
Davenport. If so, how long have you known him, the character of 
your acquaintance, and its intimacy; and if you attended the same 
school with him state how long and who was the teacher. 


(Objected to by plaintiff as incompetent, irrelevant, and immate- - 


rial.) 
A. 2. [ have known him since [ first came to Davenport; since 
1840. Our acquaintance has been of the closest kind, you 
$293 . may say, all the time, with the family of George L., and he 
was one of the children. My recollection is not very clear 
ou that, but, if my recollection is mght, an Irishman by the name 
of Nolan was the teacher, but all under the supervision of Father 
Palamorgues, at Saint Anthony’s school. I never went to any other 
school that I remember but that one. 
I. 3. State whether or not you remember whether George, when 
he was about 7 years of age, had a severe fit of sickness. 


(Same objections as to int. 2.) 


A. 3. I don’t remember just exactly his age, but he did have when 


he was young such a sickness. 
I. 4. What was he asa scholar up to that time, as to brightness? 


(Same objections as to int. 2.) 


3294 A. 4. We always considered him a smart little fellow. 
I.5. What was he after that fit of sickness, as to his 
ability to learn and his general mental condition ? 


(Same objections as to int. 2.) 


A. 5. I can’t state when it was after that, but I was first told and 
saw that he was queer—I don’t know what you might call it. Ina 
few years after that he got to be what everybody, as well as myself, 

‘alled foolish ; that was the supposition; that he was not responsi- 
ble for what he did. 

I. 6. State how he talked, what he did, that made you regard 

him in that light; give instances illustrating your meaning. 


(Same objections as to int. 2.) 


A. 6. His talk was without any sense to it sometimes. I 

3295 don’t know what you might callit. It was in regard to what 

he was talking about. For instance, he used to come around 

to the office, or I would meet him, and he would have a live rat or 

2 in his pocket, or mice, with a string tied to it, and pull them out 

and show them to me and talk about them—how he caught them ; 

that was the substance of what he would talk about. I don’t re- 

member what progress he made in his studies after his sickness. 
When he was older I went to a different school. 
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I. 7. Do you remeinber of his going to Baltimore to attend school 
there when he was about 16 or 17 years of age, and his return from 
Baltimore when hewas about 21? If so, please state what his mental 

condition, habits, and conduct have been since that time, 
3296 as you observed it; and in this connection you may state 

the general topics of conversation, the degree of intelligence 
he evinced, his habits of life, how he put in his time, his temper 
and disposition, his memory or lack of memory, and give illustra- 
tions as you have observed. 


(Same objections as to int. 2.) 


A. 7. I was told by some member of his family that they had 
taken him to Baltimore to school; I remember of his coming back. 
His habits and conduct were not that of a person that you could 
rely upon or place any dependence upon; his conversation gener- 
ally was unreasonable. One of his greatest hobbies was that he 

licked this one or that one, or what he would do if they 
3297 did this or that. He was quite a fisherman, I know, and 

this was one of his topics. I don’t remember exactly what 
his fish stories were, but some of them were kind of queer—his 
remarks about the water for fishing, and so on, the fish he would 
catch ; I can’t say exactly as to the size of the fish he said he caught. 
He continued his rat talk, I can’t say how !ong, but know he was 
quite a young man. After his return from Baltimore I didn’t see 
as much of him as I did before. I was a young man then and I 
had duties to attend to; I would meet him only occasionally. 

I. 8. What degree of credit did you attach to his conversation ? 


(Same objections as to int. 2.) 


A. 8. None as to reliability. | 
3298 I. 9. What was his temper and disposition since he attained 
his manhood ? 


(Same objections as to int. 2.) | . 


A. 9. At one time he was considered very quarrelsome; he made 
threats of shooting different persons or cutting them. 

I. 10. State whether you tried ever to engage George in a conver- 
sation of a reasonable or serious nature ; if so, with what success. 


(Same objections as to int. 2.) 


A. 10. I only just talked to him as I met him; I never tried to 
engage him in any serious conversation that I remember. 
I. 11. Why not? : 


(Same objections as to int. 2.) 


A. 11. I don’t see why; there was nothing that I could 

3299 talk to him about except it would be nonsense—that is, of his 

own doings—unless it would be to ask him if his family was 

well or something of that kind when I met him; I always spoke to 
him when I met him. 

I. 12. Did you ever talk to him or try to talk to him about any 
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matter of business or ever hear him talk about business as men 
ordinarilly do? 


(Same objections as to int. 2.) 


A. 12. I never mentioned any business to him myself, but on 
some occasions he would talk to me about his block renters ; about 
what he would do if they didn’t pay rent, and soon. As regards 
his conversation, there was nothing to it. 

I.13. What degree of capacity did he evince to you about mat- 

ters either of business or of any other current events of the 
3300 day? 


(Same objections as to int. 2.) 


A. 13. None. 

I. 14. Did you ever hear any one try to explain to George the na- 
ture of a written contract to which he wasa party? If so, state the 
circumstances. 


, (Same objections as to int. 2.) 


A. 14. I did not. 

I. 15. You have known George all his life; seen and conversed 
with him when in the city almost daily. State whether or not, from 
your knowledge and intimacy with him, whether or not said 
George A. Davenport was or not, in your opinion, competent to 
either understand or transact business. 


(Same objections as to int. 2.) 


A. 15. I never considered him capable or competent to do 
3301 anything of that kind. 

I. 16. George was afflicted with a disease called epilepsy. 
State whether or not you have seen him in spasms; if so, how 
often. 


(Same objections as to int. 2.) 


A. 16. None; I never saw him in any. 

I. 17. State whether or not, judging alone from the facts and cir- 
cumstances narrated by you in this your deposition, said George A. 
Davenport was or not, at any time since his return from Baltimore, 
in your opinion, of sane mind. 


(Same objections as to int. 2.) 


A. 17. I never considered him so. 
J. 18. State whether or not, since George attained his majority, 
you ever saw him when you thought him in the full posses- 
3302 sion of his reasoning faculties. 


(Same objections as to int. 2.) 


A. 18. I think not. 

I. 19. State whether or not he ever visited the recorder’s office 
during your term of office to place any written instrument on record 
or to transact any business connected with your office to your knowl- 


edge. 


1. 


\ 


HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 8935 


(Same objections as to int. 2.) 


A. 19. No, sir; I do not think he ever was in my office. 

I. 20. State whether or not when you were city marshall he ever 
visited the marshall’s office, to your knowledge, to transact any kind 
of business or to pay any taxes; and, in this connection, state how 

long you were city marshall and whether or not one of the 
3303 duties of that office was the collection of city taxes. 


(Same objections as to int. 2.) 


A. 20. He never came to my office to transact any business of any 
kind while I was city marshall; I was city marshall 4 terms; I was 
elected 4 terms; I was there 4 years and a half; one of the duties of 
the city marshall was the collection of city taxes. 

I. 21. Who, if any one, attended to the paying of the taxes as- 
sessed upon George A.’s property ? 


(Same objections as to int. 2.) 
A. 21. His father, George L. Davenport. 


Cross-examination : 


I.1. You say that George A. spoke to you about renters in his 
block and what he would do if they wouldn’t pay rent. Did 
3304 he not in this conversation give the names of some renters 
that he said were delinquent or in arrear? 
A. 1. He may have done so at the time; I think he did; I do 
not remember the names. . 
R.. 2. Were you not city marshall when this conversation took 
ace ? 
. A. 2. I think it was before. 
I. 3. Did you ever have occasion to talk to him on business? 
A. 3. No, sir. 
I. 4. What do you mean by sane? 
A. 4. What I understand by sane is a person that is capable of 
doing business for his own interest or anybody that he is connected 


with. 
(S’g’d) . : J. A. Le CLAIRE. 


Subscribed and sworn to before me this 1st day of July, A. D. 


1880. 
[sea] (S’g’d) C. H. CLEMMER, 


Notary Public in and for Scott County, Iowa. 
3305 Adjourned till 4 p. m. 


UNITED STATES OF AMERICA, State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and State 
do hereby certify that, in pursuance of the stipulation a copy of 
whiclf is annexed to the deposition of one Samuel Perry, I caused to 
come before me, at my office, in the city of Davenport, Scott county, 
State of Iowa, on the lst day of July, 1880, J. A. Le Claire, who 
was then by me duly sworn and examined and his examination 
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reduced to writing by me, and after being by me read over to said 

witness was signed by said witness in the presence of the respect- 
ive counsel for the complainant and defendant. 

3306 That said examination took place in the presence of and 
was conducted by Brannan and Jaynes, solicitors for complain- 

ant, and George E. Hubbell and Martin, Murphy and Lynch, solic- 

itors for the defendant. 

Witness my hand and seal notarial this Ist day of July, 1880. 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Lo. 


(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3307 Deposition of Julius Schutt. 
Circuit Court of the United States, District of Iowa. 


JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT ef al. 


JuLY 2, 1880—9 a. m. 


Examination proceeded. 
A]l parties present. 


Juntius Scuutt, being first duly sworn, doth, in answer to the sev- 
eral interrogatories to him propounded, testify as follows on behalf 
of defendant: 

I. 1. What is your name, age, residence, and occupation ? 

A. 1. Julius Schutt; age, 38; residence, Davenport, Iowa ; have 

resided in Davenport since May, 1854; occupation, real estate 
3808 and insurance business. 
I. 2. State whether or not you are acquainted with George 
A. Davenport; if so, how long you have known him, 

Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial, 

A, 2. I am acquainted with him, and have known him since 
about 1858. 

1. 3. State the character of your acquaintance, its Intimacy—how 
much you have seen and talked with him; what you have observed 
as to his habits and conversation. 


(Same objections as to int. 2.) 


A. 3. The first I knew of him was during the year 1858, I think’ 

I was then clerking for J. S. Drake & Co., Davenport, Iowa’ 

3309 in the building now known as the Viele block. He at that 
time was spending a good deal of his time at the livery stable 

of Parker & Spearing, across the way from our store. Mr. Drake 
kept his horse and buggy there, and in that way George A. seemed 
to be quite intimately acquainted with Mr. Drake. He often visited 
our store—run back and forth. The first notice I took particularly 
of him was during 1858. He brought a package to Mr. Drake and 
represented it to be a present from Parker & Spearing. It was a 
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cigar-box wrapped up in a newspaper, and Mr. Drake supposed, be- 

fore opening it, it was a box of cigars that the firm presented him, 

but upon opening the box he found it to be a young rat 

3310 hitched up in perfect harness to a little cart. George roared 

and laughed and thought it was lots of fun; he was delighted 

over his game. From about 1860, after Mr. Drake left here, I didn’t 

see much of him or take particular notice of him until about 1873. 

I. 4. State whether or not you had occasion to see and talk with 

him in and after 1873; if so, how often you have seen and talked 
with him. 


(Same objections as to int. 2.) 


A. 4. I have met him frequently from and since 1873, particularly 
through the years of 1873 & 1874, but at no time entered into any 
extensive conversation with him. 

I. 5. Why did you not enter into conversation with him ; for what 
reason ? | 


(Same objections as to int. 2.) 


3011 A. 5. For the reason that I had no particular business with 
him, and, further, considering him rather .a peculiar charac- 
ter, I rather avoided his company than otherwise. 

I. 6. State whether or not durmg 1873 & 1874 you had occasion 
to sell and dispose of commercial paper for George L. Davenport, 
his father, upon which George A.’s name eppeared either as endorser 
or maker; if so, state whether you ever had conversations with 
George A. Davenport about such paper and how frequently such 
paper was disposed of by you during such years. — 


(Same objections as to int. 2.) 


A. 6. Yes, sir; I did negotiate paper for George L. Davenport 
during the period mentioned. Sometimes the notes were en- 
S312 dorsed by George A. Davenport and occasionally he appeared 
as maker and George L. as endorser, and I think I have seen 
some notes where they were both makers. I think that I never 
had any conversation with George A. Davenport in regard to the 
negotiation of those notes. During the year of 1873 I think that I 
negotiated more or less of it each week, particularly the latter part of 
1873. The notes I negotiated would usually run from 500 to 2,000. 
I. 7. About what number of those notes did you negotiate during 
the years 1873, 1874, and 1875? 


(Same objections as to int. 2.) 


A. 7. It is pretty hard to tell the exact amount, but I think it 
would aggregate about from 40,000 to 50,000 dollars. There were 
occasionally new negotiations. Some were paid by negotia- 
3313 tions of new notes and many were renewed. ‘The notes run 
from 30 days to 90 days, generally from 60 to 90 days, and 
occasionally for 4 months to 6 months for large notes. Some of 
these notes also had the endorsement of C. S. Whisler on them. 
I. 8. I understand you to say that in the negotiation of these notes 
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you had no conversation with George A. Davenport. You may now 
state with whom you had the conversation and for whom you acted. 


(Same objections as to int. 2.) 
A. 8. I transacted the whole business for and with Mr. George L. 


Davenport. 
I. 9. Who brought you the notes ? 


(Same objections as to int. 2.) 


3314 A. 9. The notes were usually handed to me by George L. 
Davenport. George A. Davenport on a few occasions handed 
me the notes in an envelope sent by his father. I also received some 
through Joseph A. Davenport—that is, he brought them to me. 
I. 10. State whether or not you ever saw George A. sign or en- 
dorse any of these notes; if so, how many, and under what circum- 
stances, and state the manner of procuring his signature to them. 


(Same objections as to int. 2.) 


A. 10. Yes; on some occasions I would meet George L. Daven- 
port at his office and arrange there with him for the negotiation of 
some of these notes, and in a few instances George A. would 
3315 sign and endorse the notes in my presence at the direction of 
his father. No particular conversation took place; only after 
George L. Davenport had drawn up a note and signed it he would 
ask George A. to sign or endorse the note, as the case might be. 
I. 11. What, if any, explanations were made to George A. at such 
times of procuring his signature in your presence ? 


(Same objections as to int. 2.) 


A. 11. Not any, to my knowledge; nothing more than he would 
say, ‘ George, sign your name to this note.” 
I. 12. State whether or not some time in 1874 or 1875 you nego- 
tiated a loan for George L. Davenport from the Richardson Brothers 
for about 25,000 dollars. If so, state what part George A. 
3316 Davenport took in that transaction, if any ; and, if said loan 
was secured by mortgage, who executed the mortgage ; and 
in this connection state fully what, if any, difficulties occurred as 
to George A., how he acted, and what was said and done. 


(Same objections as to int. 2.) 


A. 12. I did negotiate a loan for 25,000 dollars for George L. Dav- 
enport. I think it was in the early part of 1875. I was employed 
by George L. Davenport to negotiate the said loan, and secured the 
services of George E. Gould to assist mein the negotiation. The 

loan was secured by mortgage, and the mortgage was exe- 
3317 cuted by George A. Davenport. The mortgage was on part of 

the south half of block 59, situated on the northeast corner of 
Second & Brady streets. After the note and mortgage was executed 
I took the papers to the Richardson Brothers for examination, and 
when they were satisfied that the papers were all regular they re- 
quested me to bring George A. Davenport there that they might 
close the negotiation personally with him, and turned the proceeds 
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of the loan and some notes which thesaid Richardson Brothers held 
against George L. and George A. Davenport over to him as part of 
the consideration of said loan. Thereupon I went to George L. Dav- 
enport, at the request of the Richardson Brothers, and made known 
to him the detailed facts of the closing up of the loan,and he 
3318 sent George A. with meas desired. The loan was closed ac- 
cording to the arrangement agreed upon between the parties 
interested. I think at first there was some little misunderstanding 
in regard to the amount of paper that they were to turn over in pay- 
ment of the loan. The misunderstanding was between the Richard- 
son Brothers and myself, as I was acting for the interest of George 
L. Davenport. They wanted to turn ina larger amount of notes 
than first agreed upon, and also give a due bill for a part of the loan. 
I, therefore, returned to George L. Davenport to get his consent to 
the facts mentioned, and while I was gone George A. Davenport 
went away, he seemed to have got impatient, and it was a 
3319 little difficult to get him back again to close the matter up. 
I got him back, and the Richardson Brothers turned over to 
him in my presence a certain number of notes amounting to about 
10,009 dollars; also a check payable to the order of George A. Dav- 
enport for about 5,000 dollars, I*think. Thetotal amount was made 
up by the notes. They turned over this check and their due bill for 
the balance of the loan. They took particular pains at the time to 
inform him of the detailed facts of the closing up of the loan, of the 
turning over the notes, check, and due bill. The Richardson 
Brothers asked him that the notes turned over to him—if he ac- 
cepted them as so much money of the loan, and on my ex- 
3320 planation to him that I had talked the whole business over 
with his father, and he had consented to the detailed facts, he, 
George A., consented to receiving the papers as before explained. 
We returned to his father. I think I took the check and, probably, 
the other papers also, I wouldn’t be certain about that, and turned 
the notes, due bill,and check over to George L. Davenport. 
I. 13. State whether or not said Richardson Brothers gave you 
any reason; if so, what—why they wanted the negotiation closed 
with George A. Davenport in person. , 


(Same objections as to int. 2.) 


A. 13. I don’t think they gave me any particular reason ; in fact, 
_ they seemed to be very uneasy about the time they were clos- 
3321 ing the loan. Mr. Jenis Richardson went out to take some 
counsel before the loan was closed, and returned seemingly 
satisfied. Inasmuch as I was representing George L. Davenport’s 
interest I didn’t talk very much with them about the time the loan 
was closed, except as to said George L. Davenport’s interest. Mr. 
Gould being interested in the negotiation, he was also there assisting 
in the negotiation, and arranged matters with them. 

I. 14. State whether or not at the time the Richardson Brothers 
were so carefull in explaining to George A. Davenport the details of 
the loan the said George A. appeared to understand or comprehend 
the matter, or whether or not he awaited your suggestion that it 
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was all right, and seemed to depend upon what you said ; 
0322 state how his manner impressed you at the time. 


(Same objections as to int. 2, and because it is leading.) 


A. 14. Inasmuch as the negotiation was made through me with 
his father he didn’t appear to know much of anything about it. As 
to what instructions he received from his father in the closing up of 
the loan I have no knowledge; but after the explanation made to 
him by the Richardson Brothers, and my telling him it was all 
right, he seemed to be satisfied and made no objection. 

I. 15. You have not answered my question. I asked you whether 

he appeared to comprehend what was being done at that time ; 
3323 how his manner impressed you in that regard, and whether 

or not his assent was merely mechanical or an intelligent 
assent, as you observed it? 


(Same objections as to int. 2.) 


A..15. I don’t think that he really understood and comprehended 
all the detailed facts in a businesslike manner; inasmuch as he was 
not accustomed to business matters he appeared to assent under 
the instructions of his father. ° 

I. 16. State, as you and the Richardsons both understood that the 
loan was for George L. Davenport, why it was, if you know, that the 
Richardsons insisted upon the personal presence of George A. Daven- 
port, and whether or not you know from the Richardsons that when 
Jennis went out to consult during the negotiations it was or not 

concerning the mental capacity of George A. Davenport to 
$324 legally execute such contracts; if so, state the facts. 

(Same objections as to int. 2.) 

A. 16, I think that the loan being made for the benefit of George 
LL. Davenport and papers executed by George A. Davenport, they 
were very anxious to have all matters connected with said lo done 
legally, as they expressed some doubts of the legal competency of 
George A. Davenport executing a proper mortgage. All I can say 
in answer is that I was informed at the time that Jennis went to 
consult with Mr. Charles E. Putnam as to the legality of said mort- 
gage, and when he returned he seemed to be satisfied. 

I. 17. State whether or not George A. Davenport has or not, dur- 
ing your acquaintance with him, been a conspicuous character in 
Davenport; and, if so, for what reason. 


(Same objections as to int. 2.) 


3325 A. 17. Ever since I have known him he has been rather 
conspicuous in telling great fish stories and catching rats, 
carrying fire-arms and threatening to use them; known generally 
by our community as “Crazy George.” 
I. 18. State whether or not he was also known or not as having 
Jarge and valuable real estate in the business center of this city. 


(Same objections as to int. 2.) 


——— 


tl eee ie aa ee 


=. — ee (‘Eee — p——- ene 


HENRY R. BOND, TRUSTER, VS. SARAH G. DAVENPORT. 899 


_A. 18. Yes, sir; I know that he has considerable real estate, valu- 
able property, in the business center of this city. 
I. 19. State whether or not you. ever knew him to be engaged in 
any kind of business. 


(Same objections as to int. 2.) 


A. 19. Not to my knowledge. 
I. 20. State whether or not said George A. Davenport, in 
3326 your opinion, judging alone from the facts and circumstances 
stated by you in this your deposition, has or not, at any time 
during your acquaintance with him, been competent to either under- 
stand or transact business as men ordinarilly do. 


(Same objections as to int. 2.) 


A. 20. I do not. 

I. 21. State whether or not said George A. Davenport has or not, 
in your opinion, basing the same alone upon the facts and circum- 
stances as narrated by you in this your deposition, been at any time 
during your acquaintance with him of sane mind. 


(Same objections as to int. 2.) 
A. 21. I don’t think he has. 


Adjourned till 2 p. m. 
3327 JuLY 2, 1880—2 p. m. 
oxamination proceeded. 
All parties present. 


Cross-examination : 
I. 1. In disposing of the notes given to you by George L. Daven- 
port you acted in the capacity of a broker, did you not? 
A. 1. I did. 
I. 2. Can you state to whom you sold these notes; if so, whom? 


(Objected to by defendant as incompetent, irrelevant, and imma- 
terial and because it is not proper cros3-examination.) 


A. 2. I think that I can give most of the names, which are about 
as follows: John S. Davis, James Thompson, L. C. Dessaint, Rich- 
ardson Brothers, Charles Whittaker, Willis Downs, W. T. Van De- 

~ neer, Fritz Goos, for the firm of Goos & Kircher; W. G. Rob- 
3382S inson, Samuel Parker, Christian Toening, Theodore Blunck, 
J. J. Humphrey, H. B. Armil, Anthony J. Burdick, John H. 
Farber, Henry Schomberg, C. M. Watterman, Geo. W. Baker, A. H. 
Bennett, W. H. Fernald, F. E. Alexander, Ward B. Sherman, H. H. 
Andressen. 

I. 8. Were these persons whom you have named as the purchasers 

of these notes business men residing in Davenport ? 


(Same objections as to preceding question.) 


A.3. They were all with the exception of Mr. Farber and Mr. Baker, 


who resided in the country. . 
I. 4. What do you mean by a sane mind ? 
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A. 4. A man that has all the faculties of a sound mind, competent 


to do any kind of business. 
(Signed) JULIUS SCHUTT. 


Subscribed and sworn to before me this 2nd day of July’ 
3329 A. D. 1880. 
[SEAL. ] (S’o'd) C. H. CLEMMER, 
Notary Public in and for Scott County, Iowa. 


Adjourned till 9 a. m., July 5, 1880. 


UnITED StTaTEs OF AMERICA, State of Iowa, Scott County: 


I, C. H. Clemmer,a notary public in and for said county and State, 
do hereby certify that,in pursuance of the stipulation a copy of which 
is annexed to the deposition of one Samuel Perry, I caused to come 
before me, at my office, in the city of Davenport, Scott county, State 

of Iowa, on the 2nd day of July, A. D. 1880, Julius Schutt, 

3330 who was then by me duly sworn and examined and his exam- 

3 _ ination reduced to writing by me, and after being by me read 

over to said witness was signed by said witness in the presence of the 

respective counsel for the complainant and defendant; that said ex- 

amination took place in the presence of and was conducted by Bran- 

nan and Jaynes, solicitors for complainant, and George E. Hubbell 
and Martin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 2nd day of July, 1880. 

[SEAL. ] (S’e’d) C. H. CLEMMER, 
Notary Public in and for Scott Co., Iowa. 


(Endorsed :) Filed Sept. 1,18S1. E.R. Mason, clerk. 
3331 Deposition of C. M. Waterman. 
Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. Geo. L. DAVENPORT et al. 


Makcu 31, 1881—2 p. m. 
Examination proceeded. 
All parties present. 


C. M. WaTEeRMAN, being first duly sworn, doth, in answer to the 
several interrogatories to him propounded, testify as follows on be- 
half of defendant: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. 1. C. M. Waterman; age, 33; reside in Davenport ; occupa- 
tion, lawyer. 
I. 2. State whether or not you had any connection with the 
3332 loan from the Equitable Trust Company to George L. Daven- 
port now in issue in this suit; if so, state what connection you 
had with it, and as fully as you can now remember give all facts in 
your knowledge of the negotiation of said loan and what parties or 
agents were engaged in the negotiations. 
A. 2. I had a connection with the transaction spoken of. It 
came about in this way: I was in Muscatine on business with Mr. 
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Underwood, of ‘the firm of Underwood & Clark, some time in the 
month of April or early in May, 1875. He told me at this time in 
course of conversation that he and Mr. Clark had made arrange- 
ments by which they had a large amount of money to loan on city 

property, and asked me if I could get any applications. He 
3333 stated that they wished large loans. I asked him how large, 

and he said, “Oh, up to $100,000 or some large sum of near 
amount.” He might have said up to $150,000. This expression 
suggested to me getting a loan for Mr. Geo. L. Davenport; whom I 
knew to be then in financial difficulty, and I told Mr. Underwood 
that I might be able to get him a loan for the amount he named. 
He said if I did he would divide commissions. On my return to 
Davenport I saw Mr. Putnam, who then had charge of Mr. Daven- 
port’s affairs. He talked favorably of making a loan for Mr. Dav- 
enport, but gave no decided answer at first. I then wrote, or, 
as I think more likely, went down, to Muscatine and told Mr. 
Underwood for whom the loan was wanted and gave him what par- 

ticulars I had in reference to it. I saw Mr. Putnam again 
3334 after this and he then said he would make a loan. I sent 

word to Underwood, I think by telegraph, to this effect, and 
Mr. Clark, of the firm of Underwood & Clark, came up the next day. 
He and I went together to Mr. Putnam’s office, where the terms of 
the loan were talked over and agreed upon—all about it. The rate 
of interest I have forgotten ; that was spoken of at that time. The 
amount of the loan was to be $150,000, as I recollect. The time 
was to be 5 years. Underwood & Clark were to receive for their 
services 5 per cent. commission, and they agreed to pay me for what 
I had done and was to do one-half of one per cent. on-$750.00. The 
conversation at that time was very short. After the application 

was signed and given to Mr. Clark he and I left the office 
33030 at once, and he left the city on the first train. The security 

originally talked of to be given was only the real estate of 
Geo. L. Davenport. .In the course of the conversation, and I think 
at my own suggestion, Davenport’s new block on Brady St., belong- 
ing to Geo. L. Davenpart, was left out of consideration on account 
of the heavy incumbrances on it, and block 59, belonging to Geo. A. 
Davenport, was put in to make up the security. WhatI mean to say 
is that while they were speaking of this security I suggested that 
the new block was heavily incumbered, and they then began to 
speak of what could take its place if it was left out,and block 59 was 
putin. Then the application spoken of was made out and given to 

Mr. Clark. This was the first talk that was had about it. 
3336 The next that I know of in reference to that loan was I re- 

ceived a telegraphic dispatch a day or 2 after Mr. Clark left 
here from F. L. Underwood, May 18, 1875, requesting me to meet 
Mr. Clark at the morning train going east of the following day and 
to make a plat of certain property and procure a map of the city of 
Davenport and give to him, which I did. I desire to correct a part 
of my former answer in this respect. The first application was for 
more than $150,000 ; I wouldn’t state the amount ; I think it was for 
more than $151,000. The suggestion then that I made as to the 
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incumbrance on block 57 led at that time in that conversation to 
the substantial understanding that the loan wouldn’t be for more than 
$150,000, although a part of block 57 was nominally retained 
3337 as security in hopes that the Sheaff estate, which held the en- 
cumbrance, might release or transfer it or take some other 
security. I had had some transaction at that time with the Sheaff 
estate, just what I don’t remember, which enabled me at that time 
to feel positive that the Sheaff estate would not release or transfer 
their interest, and this was a part of my suggestion to them at the 
time they were considering putting in that property. As I now rec- 
ollect, the next step in the negotiation of that loan in which I took 
a part was when Mr. Rockwell, the agent of the Equitable Trust 
Company, came on to inspect the security I went with him and 
Mr, Clark to look at the property which was to be mortgaged, 
and also went with them to Mr. Putnam’s office, where the 
final arrangements were made in reference to obtaining the 
3338 loan. I talked with Mr. Rockwell about the property, its 
_ value, and, so far as I then knew, about the income to be de- 
rived from it. I will say that at this time the lot in block 57 had 
dropped entirely out of consideration as a part of the security, but 
that the whole of block 59 was included, and the amount was def fi- 
nitely fixed at $150,000, in round numbers. There was at this time 
an arrangement made or agreed upon at Mr. Rockwell’s suggestion 
by which Mr. Putnam was to take the management of Mr. Daven- 
port’s property, collect the rents, pay the interest, taxes, etc. I was 
instructed to make the abstracts of title, and did so. 
Int. 3. Please state whether or not the bonds which were 
3339 to be executed for said loan went through your hands before 
the signing; if not, state who brought them or sent them to 
Davenport, if you know. 

A. 3. They did not get through my hands, and I do not know 
how they got to Davenport, of my own knowledge. 

I. 4. What, if any, knowledge have you as to their reaching Put- 
nam & Rogers’ office? If so, then state what, if any, knowledge 
you have as to their being executed by the parties, Geo. L. & Geo. 
A. Davenport ; how long a time elapsed before their signatures were 
finally secured to all of them. 

A. 4. Well, my knowledge of their reaching there was gained 
through a conversation with either Mr. Underwood or Mr. 
Clark; as I believe now with Mr. Clark. It was during one of 

his visits here while the loan was pending that I asked 
3340 him in reference to the delay. He then told me that the 

bonds had been sent here and when they had been sent, and 
they were here as much as 10 days before they were finally executed 
and ready for delivery. We had some general conversation about 
the delay, and he stated to me that the reason for it was that they 
were afraid to give all the bonds to Geo. A. Davenport to sign at 
one time; that they were very formal looking and required his sig- 
nature a great many times, and so they had him sign a few ata 


time. 
I. 5. State whether or not in that conversation Mr. Clark did not 
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say to you in so many words substantially that he was afraid the 
loan might yet fall through, for the reason that they were 

334] afraid they couldn’t get George to complete the signatures 
to the bonds. 

A. 5. He did tell me at that time the number of times that the 
names of the mortgagors had to be signed, and in effect said he was 
afraid Geo. A. might not complete the signing of the bonds. 

i.6. Mr. Clark in his deposition, in answer to cross-int. 72, stated : 
‘“T think that 1 had some conversation with Mr. Waterman ; I think 
it was on the morning of the day on which the loan was finally 
closed. Mr. Waterman told me, in explanation of the time which 
had elapsed in getting the bonds and papers executed, that Geo. A. 
was not accustomed to writing much, and that it had taken a good 

deal of time to get his signature to all of the bonds and cou- 
0342 pons. All of the information [ had on this point was from 
Mr. Waterman.” . Are these statements true ? 

A. 6. Mr. Clark is most certainly mistaken about that, first, be- 
cause I did not talk to Mr. Clark on the morning of the day the 
loan was closed until after it was closed. I was very anxious to, but 
could not get an opportunity to, as Mr. Clark will remember if he 
recollects the facts; and, next, because I did not know when these 
bonds came to Davenport nor when they were completed by signing, 
except as I was informed through Underwood or Clark. ‘There was 
at this time some ill feeling between Underwood & Clark and Mr. 
Putnam in reference to commissions. I was acting with Underwood 

& Clark as against Mr. Putnam, and inasmuch as I was not 
3343 considered as a party to the loan in any respect by Mr. Put- 

nam I never went near his office or had any communication 
with him that could have given me any knowledge whatever in ref- 
erence to the signing of the bonds. 

Int. 7. Please state who paid your commissions and how much 
was paid to you. 


Objected to by plaintiff as incompetent, irrelevant, and imma- 
terial. 


_ Ans. 7. Underwood & Clark paid it. Mr. Clark paid $300 in the . 
First National Bank after the loan was completed, on the same day. 


I afterwards received from them $62.50, as | remember now, which 
was all I have ever received on account of it. 
Int. 8. Did you give them receipts for the money they paid you? 


3344 (Objected to by plaintiff same as above.) 


Ans. 8. I gave a receipt for the $300 to Mr. Clark, reserving my 
claim for the balance I held to be due. The other sum was paid to 
me in Muscatine by Mr. Underwood. I either gave a receipt or 
took a check payable to order; I have forgotten which. That 1s all 
the money I have received on account of 1t. 

Int. 9. State whether or not you had any conversation with Under- 
wood or Clark during the negotiations for this loan about George 
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A. Davenport, as to his mental condition, as to who managed his 
property affairs; if so, state what it was. 


(Same objections as to int. 7.) 
Ans. 9. I can’t state particulars. I am very certain that 
3345 the matters generally were spoken of between us. Just what 
was said and when it was said I don’t remember. I have no 
particular recollection. In our numerous conversations we can- 
vassed every phrase of the loan. I don’t recollect when these par- 
ticular matters were spoken of. At the time Mr. Clark spoke to me 
about the delay in Geo, A. signing these bonds and the possible 
fuilure of the loan if he did not complete them it was mutually 
understood between us that the reason why the bonds were signed 
as they were, in small numbers ata time, and the possibility of bis 
failing to complete the signing of them was due and owing to his 
weak understanding or want of intellect, 
Int, 10. Was it at this time that you told Mr, Clark, as stated by 
him in eross-int, 58, that Geo, A. lived in a simple manner, 
S346 without spending a great amount of money, and that he was 
not engaged in any business? 
Ans, 10, No, sir, It could not have been, for what he said at this 
time was in answer to a question of mine as to what caused the 


delay. 
Adjourned till 9 a. m., April 1, 1881. 


.» 
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APRIL 1, 1881—9 a. m. 


Examination proceeded. 
All parties present. 


I. 11, State whether or not when Mr. Rockwell was here, agent 
of the = during the negotiation of the loan, you personally 
ad any conversation with him in reference to the loan or 

3347 the parties to it; if so, stale what it was and when it was. 


(Same objections as to int. 7.) 


A, 11, U did talk with him about the loan; just what was said | 
don’t remember. I think Geo, L. Davenport’s mismanagement of 
his business was talked of in a general conversation in Mr Put- 
nam’s office, in which I took part. 

1, 12. State whether or not said Rockwell, to you or in your pres- 
ence, made any inquiries as to Geo, A, Davenport; if so, state what 
ay were, What the substance of the conversation was, if any, so 
rad, 


(Same objections as to int. 7.) 


A. 12. I don’t remember of his making any inquiries or any con- 
versation with him in reference to Geo. A. Davenport. 

3348 I. 13. Mr. Clark in his deposition stated that he went to 

the court-house with you during the negotiation of this loan 

purposely to look after taxes. State whether or not you remember 

of his accompanying you to the court-house, and whether or not at 

that time anything was said between you and him about Geo. L. 
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Davenport having been guardian of Geo. A., and whether any 
examination of the records at that time was made by you or him to 
ascertain that fact at that time or at any other time. 

A. 13. I don’t remember of his ever going to the court-house with 
me, although he might have doneso. No examination of the records 
was ever made by me to ascertain as to the guardianship of Geo. A. 

Davenport, nor by Mr. Clark, to my knowledge. 
3349 I. 14. Did you ever have any conversation with Clark or 
Underwood about the matter of Geo. L. Davenport being 
— of Geo. A. or managing and controlling his affairs as such? 
fso, state when and where and what was said. 


(Same objections as to int. 7.) 


A. 14. I can’t state particulars more than to say that I talked 
generally with them about the loan and the parties to it, the char 
acter of the Davenports, their business ability, and in fact every- 
thing in relation to them necessary to be know- in the making of 
that loan. 

I. 15, You will now please state what you said to them as to the 
mental condition of Geo. A. Davenport ; if you cannot give the words 

give the substance of the conversation you had with them in 
3350 1n reference to the matter and the time and place. 

A. 15. I will say that just the time, place, or language used 
will be impossible for me to state. Our conversations begun with the 
inception of that loan and extended over a space of perhaps 6 weeks. 
We talked, I should say, about it at 20.different times. This much 
I can say positively: That I had been in the loan business then 
some years; that I had some considerable at stake in the making of 
this loan outside of the commissions; that I knew if they undertook 
to make it and failed both they and myself would have been put to 
considerable trouble and expense for nothing, and that all that I 
knew in relation to the parties or the property, both for and against 

either the property or the porsons, was told them before any 

3351 expense or trouble had been incurred. I certainly knew his 

mental condition at that time, and must have told them; 

what I said TE don’t remember. I have no distinct recollection of 
any em conversation, 

G. How long had you known Geo, A, Davenport at that time? 


(Same objections as to int. 7.) 
A. 16. I had known him about 10 years, 
I. 17. How intimately? How often did you see him and talk with 
him ? 
(Same objections as to int. 7.) 
_A.17. For the last 5 or 6 years of the 10 years I had known him 
quite intimately—that is, up to the time of that loan. I should say 
I had met him on an average for the whole 10 years once a 
3352 week. Sometimes I would meet him every day for a consid- 
erable time. 
114—145 
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I. 18. How often did you talk with him ? 
(Same objections as to int. 7.) 


A. 18. Oh, perhaps a fifth of the number of times I would see him ; 
not more, for I didn’t want to talk with him. 


I. 19. Why? 
(Same objections as to int. 7.) 


A. 19. Kor the same reason that others didn’t like to talk with 
him, because he hadn’t good sense, and you couldn’t talk to him on 
any reasonable subject, and because it warn’t always safe to talk with 
him. 

J. 20. How did you regard his mental condition as to competency 
to transact business during that 10 years? 


(Same objections as to int. 7.) 


3953 A. 20. I didn’t think he was competent to transact business 
_ for himself. 
I. 21. Who had, to your personal knowledge, managed his busi- 
ness during the time you knew him ? 


(Same objections as to int. 7.) 


A. 21. His father, Geo. L. Davenport. 

I. 22. Now, you may state whether or not you communicated to 
W. A. Clark, of Underwood & Clark, that fact during that negotia- 
tion. 

(Same objections as to int. 7.) 


A. 22. I told either him or Underwood substantially what I have 
stated as my knowledge and opinion of Geo. A. Davenport at that 
time. 

I. 28. Are you positive about this? 

(Same objections as to int. 7.) 


A. 23. I am. 
3304 I. 24. State whether or not Geo. L. Davenport or Geo. A. 
Davenport or Putnam & Rogers or Charles E. Putnam or 
anybody in behalf of the Davenports ever employed you to secure 
that loan. If not, who did? For whom were you acting? 


(Same objections as to int. 7.) 


A. 24. In the beginning I was asked by Mr. Putnam to bring up 
the parties whom I suggested might make Mr. Davenport a loan. 
In response to this Mr. Clark came here, as I have stated. After 
the first application was made at the first conversation that was had 
with Mr. Putnam and the terms settled, Underwood & Clark agreed 

to pay me. I acted after that time with them and for them 
3305 only. I made the abstract of title of property, put in the 
mortgage as security, and was paid for it by Mr. Putnam. 

I. 25. Please state whether or not you have letters or correspond- 
ence between you and Underwood & Clark or either of them in 
reference to the negotiation of this loan in 1875, and all letters re- 
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lating thereto received from Underwood & Clark by you ; if so, pro- 
duce them. Give their dates in their order that the commissioner 
may attach them or copies of them as exhibits. | 


(Same objections as to int. 7.) 


A. 25. I have letters from Underwood & Clark and telegrams; tele- 
gram from F. L. Underwood, date- May 18, 1875, asking me to make 
plat of lots in block 57, with the buildings, and take them to the 

train for Clark, who was on his way East; telegram from F. 
3306 L. Underwood, date- May 20, 1875, saying that he had word 
from a party who would be out to see the Davenport prop- 
erty ; telegram from New York, from W. A. Clark, date- May 22, 
1875: “Tell Putnam at once that loan is acceptable; ” a letter from 
F. L. Underwood, May 22, 1875, stating, “ Have letter from party 
concerning whom I wrote you. This man will be in Davenport in 
10 days; cannot name the day. Clark will see the party and hurry 
the matter up;” letter from F. L. Underwood, no date, which is 
hereto attached, marked Exhibit “A;” letter referred to is hereto 
attached, marked Exhibit “A;” telegram from F. L. Underwood, 
date- May 25, 1875, asking me and Putnam to meet him at the Bur- 
tis House; letter from W. A. Clark, May 31, 1875, which is 
d007 ~=—hereto attached, marked Exhibit “ B;” letter referred to is 
hereto attached, marked Exhibit “ B;” telegram from Under- 
wood «& Clark, date- June 10, 1875, stating: “ Have Putnam and 
yourself meet Underwood at the Newcomb House to-night after train 
from the West ;” letter from Underwood June 12, 1875, which reads 
as follows: “ Your dispatch received. I want you to keep good 
watch of your end of Davenport matter for us, as we have assumed 
io pay you. I think that Mr. Putnam would cheat us out of any 
commissions if he could ; telegraph me fully if anything happens; ” 
letter is signed F. L. U., and is in the handwriting of Mr. F. L. Un- 
derwood ; letter from Underwood & Clark, date- June 14, 1875, 
3358 which is attached as Exhibit “C;” letter of June 14, 1875, is 
hereto attached, marked Exhibit “C;” letter of June 15, 
1875, from Underwood & Clark, in handwriting of Mr. Clark, which 
is attached, marked Exhibit “D;” letter of June 15, 1875, is hereto 
attached, marked Exhibit “D;” letter of July 20, 1875, from F. L. 
Underwood, which is hereto attached as an Exhibit “ E;” letter of 
July 20, 1875, from F. L. Underwood is hereto attached, marked 
Exhibit “ E.” 
Witness desires to make the following statement: I will say 
that at the time this loan was made to George L. Davenport 
3359 and Geo. A.’s property mortgaged to secure it in part, and 
while I regarded George A.’s mental condition, as I have 
stated at that time, that I had no idea then that the slightest trouble 
would ever arise from it; that I allowed my own opinions to be 
controlled by the action of older lawyers in this city, whom I per- 
sonally knew to have made loans to Geo. L. Davenport, taking the 
property of Geo. A. as security. I mean this: I have been in 
Davison & Lane’s office when loans had been made by them to Geo. 
L. Davenport, secured by mortgage on Geo. A’s property, and I 
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know of other transactions of a like kind, and these examples of 
what had been done led me to believe that it might again be safely 
done, and I thought but little about the strict legal phrase of the 
matter. 


Adjourned till 2 p. m., April 1, 1881. 


3360 Aprin 1, 1881—2 p. m. 
Examination proceeded. 
All parties present. 


Cross-examination : 


Int. 1. When and where were you edmitted to the bar? 

Ans. 1. In the city of Davenport, I think, in 1871. 

Int. 2. You were engaged in the loan business yourself at the 
time that this Davenport loan was made and had been for several 
years previous ” | 

Ans. 2. I was, to a small extent, engaged for myself after about , 
July, 1872. The most of the loan business I did, however, was for 
Davison & True or Davison & Lane. 

I. 8. Do you mean by your last answer that you procured loans 
for the parties you have named? 

A. 3. They procured the loans; I simply acted as their agents, 

going out and examining titles, paying over the money they 
3361 furnished me when the loan was made. 
I. 4. Had you been concerned in any way with Underwood ; 
& Clark in any loans before application was made for the loan in 
controversy ? . 

oy Yes; in quite a number of loans, mostly with Mr. Under- 
wood. 

I. 5. What was the business that took you to Muscatine to see Mr. 
Underwood at the time he said they could obtain money to loan on 
city property to a large amount? 

A. 5. I think it was to make some loans for Davison & Lane, of 
Davenport. 

I. 6. When he spoke to you, then, about his firm being able to 
get money to loan on city property it arose from the circumstance 
that your business in Muscatine was in relation to a loan? 

A. 6. Very likely it did. 

I. 7. How long after your return to Davenport was it be- 
3862 fore you saw Mr. Putnam about making a loan on the Daven- 
port property ? 

A. 7. My impression is I got back here at night and saw him im- 
mediately on coming down-town the next day. 

I. 8. How often did you see him before he authorized you to have 
Clark or Underwood come up? 

A. 8. Once before; it was in the second conversation I had with 
him that he authorized me to have one of them come up to Daven- 

ort. 
. I. 9. Did you at this time seek him or did he come to see you? 
A. 9. I went to see him. 
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I. 10. You think you telegraphed and Mr. Clark came up the next 
day? 

A. 10. Yes. 

i I. 11. And you took him to Mr. Putnam’s office and introduced 
him to Mr. Putnam ? 

A. 11. I did. 

I, 12. You say that at this time mention was made of giv- 

3363 ing some a oad in block 57 as a part, security for the loan 

they were tal cing about. How many lots in block 57 were 
mentioned at that time ’ 

A. 12. Only one; I think that was all he owned in 57. 

I. 13. You suggested that this lot was heavily encumbered and 
there was some doubt as to whether the encumbrancers would re- 
lease their liens, and that block 59 was then substituted: Was not 
block 59 a part of the property originally contemplated to be mort- 
gaged ? 

| A. 13. It was not up tothe time that Mr. Clark came up to arrange 
, for the loan. 
I. 14. At whose suggestion was block 59 put in ? 
A. 14. IT think it must have been at Mr. Putnam’s. 
I. 15. Did Putnam at that time state what was the purpose in 
making this loan ? 
A. 15. I think he did, in a general way. I don’t think he 
3364 went into particulars at that time. I think he said it was to 
fund the indebtedness of Geo. L. Davenport. 
I. 16. Did he say what was the nature of this indebtedness— 
whether it was promissory notes that were out ? 

A. 16. I think likely he did. 

I. 17. Didn’t he say that the name of Geo. A. was on these notes? 

A. 17. I don’t remember that he did at that time; he may though. 

I. 18. You state that at this time Mr. Putnam had the manage- 
ment of the business of Geo. L. Davenport. Had he power of attor- 
ney from Mr. Davenport? 

A. 18. That I don’t know. 

I. 19. How long after Clark came to Davenport on this business 
was it before he went East ? 

A. 19. Only a day or two. 

I. 20. Do you know how long he was gone East? 

A. 20. Iam not sure; I should say 10 days. 

3365 I. 21. Was Underwood up here in relation to this loan 
during the time Clark was East ? 

A. 21. I don’t remember that he was. 

I. 22. After Clark had returned home from his Eastern trip, did he 
come to Davenport until Mr. Rockwell reached here? 

A. 22. I think he did. My impression is that he was here when 
Mr. Rockwell came. 

I. 23. The question that I meant to ask was this: Did Clark come 
to Davenport in the interval between his return home from the East 
and the arrival of Mr. Rockwell in Davenport? 

A. 23. I don’t believe he did. 
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I. 24. Do you recollect the date of the day that Mr. Rockwell was 


here ? 
A. 24. I think it was early in June, 1875; I don’t remember the 


exact date. 
I. 25. Did you see Mr. Rockwell before he went to the office 


3366 of Mr. Putnam ? 
A. 25. I think I did go to the hotel with Mr. Clark to see 
him, and we all went to Mr. Putnam’s office together. 

I. 26. Did you go with Mr. Rockwell to look at the property it 
was intended to mortgage before going to Putnam’s office ? 

A. 26. I think I did. 

I. 27. You then pointed the property out to him ? 

A. 27. Yes; Mr, Clark and I did. We were togetauer with him, 

I, 28. You state that you informed him as to the income of this 
property. How did you ascertain the income, or was it simply an 
opinion of yours as to what it probably was ? 

A. 28. T said T stated the Income so far as [then knew. To knew 
that a large part of block 59 had been leased on long leases, and 

the buildings owned by the lessees, and that Gea, A, Daven- 
S867 port owned a few buildings on that block, It was this I ex- 

plained to Mr, Rockwell and not the exact amount derived 
from the property, for I did not know that; I did not give him my 
opinion as to what the rentals were, 

I, 29. Did you point out to him the buildings that were on the 
portions of block 59 that were leased ? 

A, 29. I did, as far as I knew. 

I. 30. What time of the day was it when you reached the oftice 
of Putnam & Rogers? 

A. 30. I can’t say ; perhaps 10 o’clock in the morning. 

I. 31. How long were you in Putnam’s office while Rockwell was 
there ? 

A. 31. I think I stayed until after Rockwell and Clark went away 
that time; just how long I don’t know. 

I. 32. Was it not stated when Rockwell was there that the 
3368 indebtedness to be funded by this loan was promissory notes 
having the names of both Geo. L. and Geo. A. Davenport on 

them ? 

A. 32. Yes; it was.’ 

I. 38. You say that Mr. Rockwell spoke of Geo. L. Davenport’s 
mismanagement of his affairs or that the matter was spoken of in 
Mr. Rockwell’s presence. Who introduced this topic, do you re- 
mem ber ? 

A. 33. I do not remember. Mr. Rockwell inquired very particu- 
larly about the security and the use to which the money was to be 
mut that was borrowed, and Mr. Davenport’s mismanagement of his 

usiness came out necessarily in the course of the conversation. 

I, 34. Did not Mr. Rockwell say, in reference to Mr. Davenport’s 
mismanagement, that the company would be unwilling to make 
the loan if Mr. Davenport remained in the management of his 


property ? 
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3369  (Objected to by defendant as incompetent, irrelevant, and 
immaterial, and not proper cross-exam ination.) 


A. 34. Yes; he did state, substantially, that. 

I. 35. Did not Mr. Putnam then say, in answer to this objection 
of Mr. Rockwell, that both Geo. L. and Geo. A. Davenport had given 
him a power of attorney, vesting in him the control, management, 
and supervision of their property and business? 


(Same objections as to int. 34.) 


A, 35. I don’t remember that power of attorney was spoken of; I 
do know that in the course of this conversation Mr. Putnam stated 
that he had the management then of Geo. L. Davenport’s business ; 
I don’t know that he mentioned Geo, A, 

1. 86. You do not mean to be understood as saying that 
8870 he did not mention Geo, A,, do you? 


(Same objections as to Int. 34) 


A, 30, No; he might have done so. 

LST. Isn't it a fact that when Mr Putnam mentioned that he 
had the management of Geo. L. Davenport's business he went to his 
safe, brought out the power of attorney, and er hibited it to Mr, Rock- 
well as the authority under which he took control of Mr, Daven- 
port's business ? 

A. 37. I don’t recollect of any such thing happening, 

I, 38. How came Mr. Rockwell, then, to suggest Putnam as the 
person to have the management of the business of the Davenports? 

A. 38. As I have stated, Mr. Putnam at that time had the man- 
agement of the business, and so stated to Mr. Rockwell in this con- 

versation ; that there was a power of attorney I never knew, 
3371 and I would know no reason why, if there was a power of 
attorney even, why Mr. Rockwell should have selected Mr. 
Putnam, except that he then had the management of the business. 

I. 39. You were then instructed to make the abstracts of title, 
were you; who instructed you ? 

A. 39. I was; by Mr. Putnam. 

I. 40. At this interview I understand you to say Mr. Rockwell 
made no inquiry in respect to Geo. A. Davenport. 

A. 40. I say I don’t remember any. The talk was almost wholly 
about Geo. L. Davenport, he being the borrower of the money. 

I. 41. Was there any formal application for the loan prepared 
while you were in the office of Mr. Putnam with Rockwell ? 

A. 41. My impression is, there were some papers drawn up there, 

but I did not see them and don’t know what they were. I 
3372 don’t know by whom they were drawn. I think there was 
an appraisement drawn. 

I. 41. How long after Rockwell had left Davenport was it before 
Underwood or Clark came up again ? 

A. 41. I have no recollection of that. They were here a great 
many times. I met them several times, one or the other, at the 
hotels or on the trains as they were passing through. The next 
distinct recollection which I have of seeing them here was when I 
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met them in front of the Newcomb House, and they spoke of the 
delay in signing the bonds; this was after the bonds were sent here 
and before they were delivered. 

I. 42. When Mr. Rockwell was here he accepted the loan, so that. 
there was nothing to do in reference to the loan, so far as anybody 

in Davenport was concerned, except to make out the abstract 
3373 and forward it to the company, preliminary to the signing of 
the bonds and mortgage? 

A. 42. That was all that was to be done. 

I. 48. Then what occasion was there for Underwood & Clark or 
either of them to come to Davenport, so far as the loan was con- 
cerned, after Mr. Rockwell had left and before the execution of the 
bonds and mortgage? 

A. 48. When Mr. Rockwell left here it was thought that the whole 
of block 59 would be mortgaged. I examined the title to the whole 
of block 59; made out a written abstract of the whole of block 59, 
and it was afterwards discovered that the incumbrances on the 
north half of the block could not be removed; it might have been 
in reference to something of this kind that Underwood or Clark or 

either of them came up. 
3374 I.44. You say you saw them in front of the house when the 
delay in the signing of the bonds was spoken of. Whom did 
you see; did you see both; if not, which one? 

A. 44. It was Mr. Clark, I think. We were walking in front of 
the Newcomb House at the time. 

I. 45. How long was this before the loan was finally closed ? 

A. 45. It was a few days only; I can’t say how many. 

. “Awe And he stated then that the bonds had been here 10 days, 
id he? 

A. 46. No; he told me at that time when the bonds had been sent 
here, which time was some days prior to that conversation. 

I.47. Didn’t you state that he said it was as much as 10 days after 
the bonds were sent here before they were executed ? 

A. 47. What I said or intended to say was that my only 

3375 knowledge of the time when the bonds were sent here was 
what Mr. Clark told me, and as much as 10 days after that 
elapsed before the bonds were delivered and the loan consummated. 

I. 48. Did Clark say at that time that the bonds had been signed ? 

A. 48. No; he did not, for they hadn’t been signed at that time, 
according to his statement. 

I. 49. You say that he told you at that time in that conversation 
when the bonds had been sent here. How long, what length of 
time was it that the bonds, according to his statement, had been sent 
here when he told you of this? 

A. 49. 1t was some days before that he said they had been sent. 
I couldn’t say how many days. 

I. 50. How came you, then, to ask him about the delay in sign- 
ing these bonds? 

A. 50. I will say that I was getting anxious for the com- 
3376 pletion of the loan and was fearful, until the matter was finall 
completed, that it might fall through. Messrs. Underwood & 
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Clark felt the same way about it and we talked and wrote a great 
deal in reference to it. I don’t know that my question was as to 
the delay in signing the bonds, but it might have been in the com- 
- - pletion of the loan. 
I. 51. Did he say that any time had then been fixed for these 
bonds to be completed and ready for delivery? 
A. 51. No; he did not. 
: I. - Do you recollect what day of the week it was that he was 
| ere! 
a A. 52. No; I do not. 
I. 53. You say that he stated to you that the reason of the delay 
was that they were afraid to give all the bonds to Geo. A. to sign at 
one time; that they were very formal-looking and required his 
3377 signature a great many times, and so they had him sign a 
few ata time. How did he learn this; do you know? Was 
he present at the time these bonds were being signed ? 
A. 53. I don’t know how he learned it, nor do I know whether 
| he was present when the bonds were being signed. 
| I. 54. How long was he here at that time—more than one day ? 

A. 54. I don’t think he was here more than one day. 

I. 55. Do you know what day of the week it was that the loan 
was closed and the money paid over ? 

A. 55. No; I do not. 

I. 56. How did you know Clark was in town on that day ? 
~- A. 56. I don’t recollect how I found it out. I know he didn’t in- 

| form me, nor did Mr. Putnam, although they both agreed to do so. 

| I. 57. What time of the day was it that you learned that 
3378 Clark was in town closing the loan ? 

A. 57. Well, I can only say I think it was at the opening 

of banking hours; it might have been a little later. 

J. 58. And you are unable to say now how or from what source 
you learned of his being here in town ? 

A. 58. I am. 

I. 59. Were you not called upon to do something on that day to 
obtain releases from some of the mortgagees ? 

A. 59. I did obtain some releases and I did do something after I 
learned the loan was being closed up. I hunted Mr. Clark and Mr. 
B Putnam and found them in the bank—Davenport National Bank. 

I. 60. Had the loan been closed at the time you found them there ? 

A. 60. No; it wasn’t finally closed until some hours after. 
3379 I. 61. Then you did see Clark on that day before the loan 
was finally closed ? ee 

A. 61. Oh, yes, but not to speak to ‘particularly. 

I. 62. Did you not on that day go out in the country to the house 
of John Litiig, who held a mortgage on a portion of block 59, and 
get him to execute a release of that mortgage to facilitate the clos- 
ing of the loan ? 

A. 62. I did go out and get a release from him, but I am not posi- 
tive it was on that day. It may have been. I also went out the 
same day and got a release from Fannie Hilton. I went at Mr. 
Davison’s request in both cases and both were on the same trip. 
115—i45 
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I. 63. The releases from Fannie Hilton and John Littig appear 
to have been executed on June 28, 1875. Is that the date that they 
were executed ? 

A. 68. That is the date. 

3380 I, 64. What other things did you do on that day in rela- 
tion to the closing of this loan ? 

A. 64. I think I took the releases and filed them for record. 

I. 65. Your being obliged to go into the country and get these re- 
leases occasioned some delay in the closing of this loan, didn’t it ? 

A. 65. I don’t know that it did; it may have prevented the pay- 
ment of the money until I got back, but other matters in connec- 
tion with it might have been going on in the meantime. 

I. 66. The letters that you produced this morning, are they all 
that you received from Underwood & Clark, or either of them, touch- 
ing this loan? 

A. 66. They are all that I have preserved or can find. 

I. 67. You say that Underwood & Clark, as well as yourself, were 

afraid that this loan would not ultimately go through—that 
338] is, be consummated ; what was the occasion of this fear ? 

A. 67. They had the same reason for it, I suppose, that every 
loan agent has when they had expended time and money and the 
matter was delayed beyond their expectations; I can’t state any 
particular reason that influenced either of us. 

I. 68. For whom were Underwood & Clark acting up to the time 
that Rockwell came here and made arrangements for the loan ? 


Objected to by defendant as incompetent, irrelevant, and imma- 
terial and not proper cross-examination.) 


A, 68. TL can’t say; Mr Clark told Mr. Putnam in the first con- 
versation that they had a party who would furnish the money ; 
8382 he did not tell him who the party was, but gave me to under- 
stand that it was the Pheonix Mutual Life of Hartford ; I 
didn’t understand that he was acting for the Davenport or Mr, Put- 
ham, but for a party who would furnish the money; I was to fur- 
nish the borrower and they were to furnish ‘the money; that is 
where my part of the commissions came in. 
I. 69. Did they get authority from Mr. Putnam to apply for this 
loan in behalf of the Davenports ? 


(Same objections as to int. 68.) 


A. 69. They did; I refer to the written application before spoken 


of. 
I. 70. And they made application for this loan upon the strength 


of this authority ? 

A. 70. I don’t know; I suppose they did. 

I. 71. They would hardly make it upon their own motion with- 
out their authority, would they ? 


(Same objections as to int. 68.) 
3383 A. 71. No; I don’t think they would. 
Adjourned till 9 a. m., April 2, 1881. 
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Aprit 2, 1881—9 a. m. 
Examination proceeded. 
All parties present. 


Int. 72. You say Geo. L. Davenport managed the business of Geo. 
A. What business did he manage, and how do you know this? 

A. 72. He managed his business generally. My knowledge is 
based partly on what I heard and what I have seen. 

I. 73. State particularly what was the business. 

A. 73. It was a general supervision of all Geo. A.’s business. I 
understood that Geo. L. made the leases; I know he superintended 

the ercction of the building on Geo. A.’s block, and, my recol- 
3384 lection is, procured the money for Geo. A. which paid for the 

building. I examined the titles, drew up the papers for sev- 
eral mortgage loans, secured by portions of block 59, which was 
Geo. A.’s property, and in all of these transactions Geo. L. Davenport 
did the entire business, except signing the mortgage and notes; I 
also held some of the notes made by George L. Davenport and en- 
dorsed by Geo. A., and in these matters Geo. L. Davenport was the 
only person with whom I talked or had anything to do. 

I. 74. You say that Geo. L. made the leases. Do you mean that 
he signed the leases himself? 

A. 74. I understood that he made them; I did not mean that he 

signed them, but that he made the contract with the lessees. 
3385 I. 75. What notes of Geo. L’s endorsed by Geo. A. did you 
hold, and when did you hold them ? 

A, 75. I held one of $700 that was paid out of the proceeds of this 
loan. My recollection is that it was in 1875, and was a 60 or 90 
day note, and represented a renewal, the original of which had been 
given 6 months, or maybe a year before. 

I, 76. You say that you made no examination of the records to 
ascertain if Geo. A. hada guardian nor did Clark. Did Underwood 
& Clark ever cause an examination to ascertain that? 

A. 76. They never did, to my knowledge. 

I. 77. You state that Underwood & Clark were to pay the half of 
one per cent. or $750. When was this agreement made; at the 
time that this first application for loan was made? 

A. 77. It was. 
3386 I. 78. You say that they paid you only $362.50 in all. 
A. 78. That was the sum, I think. 

I. 79. Did you not bring a suit against them to recover the balance 
of the seven hundred-and odd dollars in one of the Muscatine 
courts ? 

A. 79. I did. 

I. 80. What became of that suit? 

A. 80. It was dismissed by me on their paying the $62.50. 

I. 81. Have you not been retained in this cause, Mr. Waterman, 
for the defense? 

A. 81. The firm of which I am a member has been retained by 
the: defense in this cause. 

I. 82. What is the name of your firm? 
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A. 82. Waterman & Boyle. 

I. 88. When were you retained ? 

A. 83. 5 or 6 months ago. 

I. 84. What work has your firm done in the case? 

(Objected to by defendant as incompetent, irrelevant, and imma- 
terial.) 


3387 A. 84. Not as much as we wish we had. We have exam- 
ined the records in this county. I once went to Muscatine. 
(S’o’d) C. M. WATERMAN. 


Subscribed and sworn to before me the 2nd day of April, A. D. 


1881. | 
[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


Adjourned till 2 p. m., April 6, 1881. 


3388 Exuisit “A.” (S’g’d) C. H. Clemmer. 


DEAR WATERMAN: Clark has just telegraphed that he has seen 
party who “ee, me, and that he will take the loan if it is as 
we say; will bein D. next week. Clark starts home to-night. I want 
to get this off our hands so you can go to work for us elsewhere, for 
we have lots of money which must ke put out. 

It will be a nice thing for us all around to have filled such a loan 
as this, & I see now no obstacle in the way. 

Truly, &e, F. L. N. 


Have telegraphed Putnam; you see him. They can’t go back on 
commission, can they ? 


S8so Exurarr “ BO” CoH. Clemmer. 


Loan ageney of Underwood & Clark, 


Muscatine, Iowa, Alay Sis, 1875. 
C. M. Waterman, Esq, 

Drak Str: We hear from Putnam that he has difficulty in: ob- 
taining release from the MeManus est., and that it may prevent his 
putting in N, } block 59, and intimating that we on A moderate 
our commission, Now, we want the loan to go through just as it 
has been arranged. Can you ascertain (independent of Putnam) 
what can be done with the McManus mortgage—on what terms, if 
any, the release can be obtained? Of course, we shall insist on Put- 

nam’s obtaining the release if possible, and therefore want to 
3390 know just how the matter stands. Write us to-morrow in 
relation to the above and state when you forwarded abstracts. 
We expect the acceptance of the Co. to-morrow. Have you the Tama 
Co. papers yet? Send them in as soon as ree’d. We want to make 
that loan to the Pheonix, and will put it through with as little delay 


as possible, 
Yours traly, W. A, CLARK, 
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3391 Exuisit “C.” C. H. Clemmer. 
Loan agency of Underwood & Clark. 


MuscaTIneE, Iuwa, 14 June, 1875. 


C. M. Waterman, Esq., Davenport. 
Deak Sir: Your favor of 12th inst. rec'd; thanks for your 
ommpryy A. J. Preston has written us wanting 10 M on new 
Idg. of S.P.& A. OK, isn’t it? The Equitable Trust Co. advises 
us of approval of Davenport abstracts, except that certain judgments 
are to be satisfied; also trust deed to Sargent satisfied & affidavits 
furnished that Barber & Watts were single men when they con- 
veyed. Can these matters be easily fixed? We feel as though this 
loan had cost us, in its unavoidably putting off other matters 


3392 pressing us, more than its worth. 
Yours faithfully, UNDERWOOD & CLARK. 


Exuipit “D.” C. H. Clemmer. 
Loan agency of Underwood & Clark. 


MuscaTIng, Iowa, June 15th, 1875. 
C. M. Waterman, Esq., Davenport. | 
Drak Sir: We have been constrained by the Trust Co. to modify 
our commission and have proposed to accept 2} 9%, Putnam to pay 
you, &e. He in reply offers us 1} % & equalize disbursement, which, 
of course, we shall not agree to. We write to advise you how the 


matter stands, 
Yours truly, UNDERWOOD & CLARK, 


S8O8 axniprr “ BC. H. Clemmer. 
Loan ageney of Underwood & Clark, 


Muscatine, Towa, 20 July, 1875. 
C. M. Waterman, Bsq., Davenport. 

Drak Str: I have your favor of 18th inst. Your former letter 
was received during Mr. Clark’s absence, and after his return I mis- 
laid your letter; hence my neglect. As I understood Mr, Clark in 
the beginning, he only agreed to pay you $500 on the basis of nego- 
tiating a loan of $150,000. We could not get such a loan through 
and could only collect on what was made, namely, $95,000. We 
have paid you more than the proportion of what was agreed upon. 

If no loan had been made we should certainly have been 
3394 under no obligations to have paid you anything. We paid 
you on the Boland matter $25, which we only agreed to pay 
if we got it out of Boland. We never got that and are out that am’t. 
I certainly think that we have paid you all that you are entitled to 


under Mr, Clark’s agreement with you. 
Yours traly, KF. L, UNDERWOOD. 
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3395 UNITED STATES OF AMERICA, 
State of Iowa, Scott County : 


I, C. H. Clemmer, a notary public in and for said county and 
State, do hereby certify that, in enn of the stipulation a 
copy of which is annexed to the deposition of one Samuel Perry, 
I caused to come before me, at my office, in Davenport, Scott 
county, Iowa, on the 3lst of March and the Ist and 2d days of 
April, A. D. 1881, C. M. Waterman, who was then by me duly sworn 
and examined and his examination reduced to writing by me, and 
after being by me read over to said witness was signed by said wit- 

ness in the presence of the respective counsel for the com- 
3396 plainant and defendant; that said examination took place 

in the presence of and was conducted by Brannan and 
Jaynes, solicitors for complainant, and George E. Hubbell and Mar- 
tin, Murphy and Lynch, solicitors for the defendant. 

Witness my hand and seal notarial this 2nd day of April, A. D. 


[SEAL. ] (S’g’d) C. H. CLEMMER, 
Notary Public, Scott County, Iowa. 


3397 Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEo. I. DAVENPORT et all. 


$381.25. Received of defendant, per Geo. E. Hubbell, Esq., three 
hundred and eighty-one dollars and twenty-five cents in full for 
taking depositions for defendant in above case—1,525 pages at 25 


cents a page. 
(So’d) C. H. CLEMMER, 
Commissioner. 


(Endorsed :) Filed Sept. 1; 1881. EE. R. Mason, clerk. 


3398 In the Circuit Court of the United States for the District of 
Iowa. 


JONATHAN Epwarps, Trustee, 
vs. 
GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, et al. 


To the complainant in the above cause or his solicitors of record, 

Messrs. Brannan and Jaynes: 

You are hereby notified that the defendant, George A. Davenport, 
represented by his guardian, Sarah G. Davenport, will, on Thurs- 
day, the 24th day of November, 1881, at the hour of 10 o’clock a. m., 
at the city of Mount Pleasant, in the county of Henry, State of 

Iowa, and at the office of the medical seper-ntendent of the 
3399 insane hospitable, proceed to take the depositions of Mark 
Ranney, M. D., and Doctor Bassett, M. D., before Mr. Fred. 
Hope, Esq., a notary public.in and for said Henry county, Iowa, 
and will proceed from day to day until said depositions are taken ; 
that said depositions, when so taken, will be sent in evidence on the 
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trial of the above cause on behalf of the defendant, George A. 
Davenport. 
You can appear and cross-examine if you so desire. 
(S’g’d) GEORGE E. HUBBELL, 
MARTIN, MURPHY, ann LYNCH, 
Alt’ys for Defendant. 
SARAH G. DAVENPORT, 
Guardian of George A. Davenport. 


39400 JONATHAN Epwarps, Trustee, vs. Geo. L.. DAVENPORT e¢ al. 


This notice rec’d on the 16th day of Nov., A. D. 1881. 
(Signed) A. N. SNYDER, 
Sheriff of Muscatine Co., Iowa. 


And I hereby certify that I served the same, on the 16th day of 
Nov., 1881, by reading the same to the within-named Brannan and 
Jaynes personally and by delivering to them personally a copy 


thereof in Muscatine Co., Iowa. 
(Signed) A. N. SNYDER, Sherif. 


Fees, $1.60. 


This notice rec’d on the 16th day of Nov., 1881, and hereby certify 
that on the 16th day of Nov., 1881, at 3 o'clock p. m., by 
0401 reading the original to the within-named Brannan and Jayne 
and delivering to them personally a copy thereof in Musca- 
tine Co., State of Iowa. 
(Signed) A. N. SNYDER. 


Subscribed and sworn to before me this 16th day of Nov., A. D. 
1881. 
[SEAL. ] (Signed)  §. BE. WALCOTT. 


3402 Depositions. 
In the Circuit Court of the United States for the District of Iowa. 


JONATHAN Epwarps, Trustee, 
v8. 
GEORGE L. DAVENPORT, GEORGE A. DAVENPORT, e al. 


Depositions of Mark Ranney, M. D.,and Dr. Bassett, M. D., produced, 
sworn, and examined, in pursuance of the annexed notice, at the 
office of the medical superintendent of the Iowa Hospital for the 
Insane, at Mount Pleasant, in Henry county, State of Iowa, com- 
mencing the 24th day of Nov., 1881, at 10 o’clock a. m., before 
me, Fred. Hope, a notary public in and for said Henry county, 
: Iowa, in a certain cause now pending in said court, wherein 

3403 Jonathan Edwards, trustee, is plaintiff and George L. Dav- 

enport, George A. Davenport, et. al. are defendants, on be- 
half of the defendant, George A. Davenport, represented by his 
guardian, Sarah G. Davenport. 


Mark Ranney, of lawful age, being produced, sworn, and exame 
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ined on the part of defendant, George A. Davenport, testified as 
follows: 

1 Int. What is your name, age, residence, and occupation ? 

Ans. Mark Ranney; 54; Mount Pleasant, Henry county, Iowa ; 
my occupation is Dr. of medicine, and, officially, medical super- 

intendent of the Iowa Hospital for the Insane, at Mount 
3404 Pleasant. 

The further taking of these depositions is adjourned until to- 
morrow morning at 10 o’clock a. m., then to be continued at same 
place. Said adjournment is made at the request of the witness, who 
requested said adjournment on account of this being the day of 
Thanksgiving, as designated by the Governor of the State of Iowa. 

[SEAL. | (Signed) FRED. HOPE, 
Notary Public. 


In pursuance of the above-stated adjournment these depositions 
are continued this 25th day of November, A. D. 1881, at 10 o’clock 
a. m., at the office of the medical superintendent of the Iowa 
3405 Hospitable for the Insane, at Mount Pleasant, in Henry county, 
' Towa, George E. Hubbell, Esq., and Martin, Murphy, and 
Lynch, Esqs., appearing for defendant, Sarah G. Davenport, guard- 
ian of George A. Davenport, and Brannan and Jayne, Esqs., ap- 
pearing for plaintiff, Jonathan Edwards, trustee. 


Witness, MARK RANNEY, continues as follows: 

2 Int. How long have you been medical superintendent of the 
lowa Hospital for the Insane at Mount Pleasant ? 

Ans. Since the month of Oct., 1865, with the exception of a period 
of nearly two years—1873 and 1874 and °1875—during which time 
I was absent and superintendent of the hospital for the. insane at 

Madison, Wisconsin. 
3406 =3 Int. You will please state generally what duties are re- 
quired of your official position as such superintendent, 

Ans, I have the general, and to a large extent the immediate, 
eare and control, including the medical treatment, of the patients 
admitted to the hospital, 

4 Int. You stated in answer to your first Interrogatory that you 
are a physician by profession, Please state whether or not you have 
made the treatment of mental diseases a specialty. 

(Objected to by pl’ff as immaterial and not in any sense rebutting 
evidence. This objection is intended to apply to all the testimony 


of this witness.) 
Counsei for defendant states that they have never concluded 


3407 their testimony-in-chief, and are not taking this deposition 
with any reference specially to rebutting testimony, but as a 
part of their case in chief. 
Ans. My whole professional life has been spent in hospitals for 
the insane, in the care and treatment of patients therein. 
5 Int. How long have you been engaged in such practice and at 
what places ? 
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Ans. In the summer of 1849 I was appointed and entered upon 
the duties of assistant physician in the Butler Hospital for the In- 
sane at Providence, Rhode Island. In 1854, while so engaged, I 

received the appointment of assistant physician to the Mc- 
3408 Lean Hospital, near Boston, where I remained as assistant 

physician till the fall of 1865, when I accepted the office of 
superintendent of the hospital fer the insane at Mount Pleasant, 
Towa, where I have remained, with the exception stated above. 

6 Int. Please state whether or not in your practice as a physician 
you have had occasion to treat subjects of epilepsy and fame how 
frequently ? 

Ans. I cannot remember any time when there has not been one 
or more epileptic patients in the hospital with which I have been 
connected. Generally, I think, there have been about 50 epileptics 
in this hospital since I have had charge of it—50 on an average 

each day. | 
3409 7 Int. For the purpose of making the latter part of your 
answer more specific you will please state the probable aver- 
age number of epileptic patients which you have had under treat- 
ment during your connection with this hospital. 

Ans. I think the average number must have been about 50; 
sometimes it has been more, as I know of, and it may sometimes 
have been a few less. I think it has not been less than about 50. 

8 Int. You may now state as nearly as you can the total number 
of epileptics who have been under treatment during your connec- 
tion with this institution. I mean the daily average of all classes 

of insane. 
3410 Ans. I cannot answer the question very definitely, perhaps, 
without the records; the number has varied from 300 to 
more than 600 at different times. My impression at this time is 
that the average number has not been far from 500. 

9 Int. What percentage would you say has been afflicted with 
epilepsy ? 

Ans. Well, probably about 10 or 12 per cent. of the patients, I 
have never caleulated, as I know of, the exact per cent. ; probably 
about 10 or 12 per cent, 

10 Int. Has it been the practice of this institution to receive all 


epilept-e insane who are presented for admission ? 


Ans, It has. 
11 Int. You may now state, Dr., from your experience and 
S411 observation in the treatment of the insane epileptics, what 
the result has been as to their recovering their mental ca- 
pacity. 
han Of the whole number of epileptic insane admitted into this 
hospital, about 300 in all, but only four are supposed to have re- 
covered ; whether they are permanently recovered I don’t know in 
two instances, for I lost sight of them two or three years after their 
discharge. Two have remained now—one about six-and the other 
about 10 years—however, free from any recurrence of epilepsy. All 
these were young subjects and were placed in the hospital for treat- 
116—145 : 
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ment before very obvious indications of mental derangement 
3412 appeared, within a comparatively short period after the epi- 
leptic symptons. 

12 Int. Have you a record of the actual number of epileptic in- 
sane who have been patients in this institution ? 

Ans. Yes, sir. 

13 Int. You will please state, then, from that record the number 
that have been patients In Uhis Institution, 

Ans. Up to the 80th of September, 1831, the last period when the 
statistics of the hospital were made in tabular forms, there had been 
admitted 314 epilepties. 

14 Int. You mean during your administration ? 

Ans. No, sir; from the beginning. 

15 Int. How long has this institution been open for the reception 
of patients ? 

Ans. It was opened in March, 1861. 
3418 16 Int. There is another hospital for the insane, is there 
not ? , 

Ans. There is one at Independence. 

17 Int. Can you state, Dr., the average number of patients annu- 
ally of that institution since it opened ? | 


(Objected to by pl’ff as calling for hearsay evidence.) 


Ans. I cannot. When it was opened, seven or eight years ago, it 
had only about 50 patients. The number has increased from time 
to time as the institution has been enlarged. <A short time since I 
learned through a member of the State visiting committee that it 
contained about 525 patients at the present time. 

18 Int. Since the opening of the institution at Independ- 
S414 ence has there been any divisions of the State in which cer 
tain patients were to be sent to that and certain to this ? 

Ans. The State has been districted according to the provisions of 
the statute. At fest 1 received Hts patients from from counties only, 
if T remember night. The district from which patients have been 
went to the hogpital at Tadependence has deen gradaally calarged 
HOW HWS HO LWW, AVA PEW CoMpoises all The CORES HOTTA at Noe 
wend ean ward Tre Rae PAWMIR West row Eke Weare Rae af Joke 
BAR TR 

AS Tak Ta wear treated ad the andlepmio Raawe When HS die 
Cowen’ HAT URW ave Breanadlo ave ther Baaally wedateredd Ba whe Fp 

SAVRUOR Ed hsoharged * 
MIS =. Ans Asa general rate, that class af pationis are retained 
te the imstitauion fe the reason that the care of them else- 
where is attended by greater difficulties, perhaps, than is the case 
with the er be of the incurable Insane, and therefore they are 
retained tn the hospital so far as it is practicable. 
20 Int. You may now, if you please, define epilepsy as a disease. 
(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. The group of symptoms comprised under the term epilepsy 
constitute a disease of the nervous system. It is believed that the 


- 
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various parts of the nervous system, both central and periph- 
3416 eral, are involved. It isa disease characterized by the sin- 
gular phenomenon of severe convulsions, and in this respect 
differs almost entirely.from any other disease of the nervous system, 
and when witnessed the phenomenon is unmistakable. There is also 
another striking phenomenon connected with epilepsy, which is total 
obscuration of the operations of the mind during the fit or the con- 
tinuance of the spasms which constitute the fit, so called. This ob- 
scuration of the mind is sudden instuntaneous, and lasts for a variable 
period of one toseveral minutes, and sometimes may extend toa period 
of several hours and even days, In this latter condition of 
MAT extended or protracted mental obscuration or delivium there is 
the state known as the epileptic state—the status epilepticus— 
a term generally used in our books. This phenomenon is not al- 
Ways present; but, in my experience, few excape such a state durin 
some period of the continuance of the disorder if lifeis much saaheunni 
Following the fit or seizure, and after the spasmodic actions has 
subsided, there generally comes on a state of stupor or sleep. It is 
different from natural sleep in the rather heavy breathing and the 
greater difficulty there is in arousing the patient. This continues 
for a somewhat variable period of time, from a few minutes 
3418 to several hours; then the individual rapidly resumes about 
the condition normal to him at that time. 
21 Int. You have defined epilepsy as a disease. You may now 
state from your experience and observation the effect of that disease 
upon the mental faculties. 


(Objected to by pl’ffas not rebutting the evidence-in-chief.) 


Ans. It is probably rare, and certainly so in my experience, that 
the mind escapes Injury altogether from the effect of epilepsy. The 
effect of epilepsy upon the mind is various in different persons. 

When epilepsy attacksa person in early life, before the develop= 
S419 ment of mind, it prevents fature development in a very large 
degrees, When it atiacksa person at a somewhat liter period 
of TR whale the processes of development amdodied Ia school GAke 
Ve FS QOTRE OXY TE Datenfoes WHEL FFG does et PRE R Step TK WBER 
RAW GevehQVrrend’ —-_ Aodiapay eeeaaniang dang wkhie AN & Rot 
Sd TARRY WE WAAR FORTE The BHR DA The care agiwe GT oes 
WAH EOERTTUAY AT WRB ANTES Panta’ ed TA Dat even hea dhe aad 
PANTY eaeapes AREY ‘Re Heqgaerer wih wher He eccar das 
something & QO APPATEALLY WARD the eMRed Qpaw thera Ty sees 
to be a general rae that the mrore frequently the Mts eccar 
SMV the greater is the Mary done to the mind. 
2 Int. Yor may now state, if vou please, what Reouliies 
er class of faculties seem to be the most affected from epilepsy. 
(Objected to by pl'tfas not rebutting the evidence-in-chief.) 


Ans. The effect is different in different individuals and at 
different periods of life. Almost all the faculties suffer in 
some degree. Ii some the intellectual faculties seem to suffer 
most and in others less. In some the affective faculties—that 
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is, the sentiments and propensities and’ feelings—suffer more ob- 
vious impairment or alienation than the intellectual faculties. 
There is no certain rule about it, but it is exceedingly 
3421 rare that the intellect escapes some degree of impairment or 
alienation of a permanent character. The effect upon the 
intellect is, of course, most marked—indeed, unmistakable—during 
the time of the occurrence of the fit, including a period of some in- 
definite length before the convulsion appears and fora longer period, 
probably, subsequent to the fitorspasm. Asa general rule the effect 
upon the mind, whether upon the intellect or upon the affective 
faculties or the will, is a progressive one. During the first few 
months or perhaps the first few years after epilepsy appears, if it 
appears subsequent to the age of puberty, the mind asa whole 
3422 may not seem to be very much affected, neither impaired nor 
alienated, in the intervals between the epileptic stezures ; but 
sooner or later—sooner in some, later in others—a careful inquiry 
will, I think, certainly reveal some effect upon the mind. The effect 
is, of course, very obvious from epilepsy occurring in early life 
before much mental development or during the process of mental 
development or occurring at any age before puberty. The excep- 
tions to this areso few that it seems to me they cannot in any degree 
impair the force of the general rule or general results. 
23 int. You may now state, Dr., in your experience and 
3423 observation as well as knowledge on the subject of epilepsy, 
when it attacks a person at an early stage of life and before, 
as you have stated, the faculties are developed and continues at 
intervals during the life of the person. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. The effect of epilepsy occurring at an early stage of life is 
unusually more deteriorating to the whole mental powers than when 
it occurs at a later period of life; this is in part owing to the pre- 
vention of development. The effect upon the mind when occurring 
in early life is to produce a state that resembles imbecility, from 

defective or imperfect development rather than the epileptic 
3424 insanity; that is the more general result in epilepsy occur-ing 
at a later period of life. This state of imbecility of varying 
degree usually proceeds, if life is much prolonged, to that state 
known as dementia or into a greater feebleness of mind than seem 
to be characteristic of childhood or the period when epilepsy began. 

24 Int. Suppose that a person at the age of six or seven years be- 
came afflicted with epilepsy, what would be the probable eccentrici- 
ties of that person after becoming thus diseased ; I mean what would 
be the prominent characteristics of that person, as he or she grew up, 
in time, their unusual habits of conduct, as you have observed ? 


3425 (Objected to pl’ff as not rebutting the evidence-in-chief.) 


Ans. [ don’t think that we can tell what will be the outcome of 
any disorder. So far as my observations would lead me to state, the 
characteristics such persons present in later life are not unlike those 
of childhood. They have more or less the tastes and habits and 
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likes and desires of childhood or the earlier periods of life. The 

mind being prevented from development, the characterists of man- 

hood or the later years of life do not appear and obtain an influence 

to guide and mould the operations of the mind as in those persons 
in general not so afflicted. | 

3426 25 Int. What are some of the prominent characteristics of 
an epileptic in disposition or temperament ? | 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. The most notable characteristic of epilepsy is excessive irrita- 
bility. They are exceedingly easily excited by trifling circum- 
stances, and the irritability knows no bounds of expression. There 
are exceptions to this, but they are comparatively few. I have known 
some epileptics who for long periods were very mild-mannered and 
good-natured and passive, but they have been only exceptions to 
the general rule of experience. | 

26 Int. What condition of mind does this irritability indicate? 


3427 (Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. When it is a most prominent symptom or the most promi- 
nent symptom it indicates a disordered condition of the affective 
faculties of the mind—the sentiments, propensities, and feelings— 
but it rarely happens in experience that this prominent symptom of 
irritability and excitability is unaccompanied by some enfeeblement 
of the intellect. If outright mania does not supervene soon after 
the access of epilepsy the earlier symptoms—those most likely to be 
noticed or found to exist upon inquiry—is enfeeblement of the 

mind. 
3428 27 Int. In cases when an adult epileptic shows a leading 
disposition to indulge in childish amusements and habits, 
what state or condition of mind does that indicate ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Answering the question in the light of experience, I should 
say that epileptics displaying the habits and tastes and desires of a 
child or the earlier periods of life indicated that they possessed only 
the mind of childhood or the earlier periods of life, and this is prob- 
ably so. This ‘may be explained, probably, from the effect of epi- 

lepsy to impairthe higher mental powers and leaving only the 
3429 lower mental powers most intack or most prominent, which 
seems to be the fact, as derived from experience. 

28 Int. Finding an adult epileptic with a childish disposition, 
what, if anything, would it indicate as to the time, probably, when 
the person became thus afflicted with epilepsy. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. The mental condition of a person afflicted with epilepsy at 
any given time is nota certain indication of the duration of the 
disorder. The affect is more rapid in mental deterioration or 
mental alienation in some cases than in others, but when we see an 
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epileptic with a limited range of mental capacity and limited 
3430 sphere of mental action with which there may be connected 

childish traits and childish ways and childish inclina- 
tions we may well suspect that it had its origin in early life, or, 
at any rate, many years previous. 

29 Int. In determining in your own mind whether or not a per- 
son is afflicted with epilepsy, what peculiar traits of character do 
you look for when you have not observed the person in a convulsion 
and have alone to determine from what you can learn of his past 


life or history ? 
(Objected to by plaintiff as not rebutting the evidence-in-chief.) 


Ans. It is not always possible to determine from the 

3431 mental condition that the person is afflicted with epilepsy, but 
one who has seen a good many cases of epilepsy will some- 

times suspect from the peculiar irritability that they manifest or 


- from the character of the mental impairment that they are so aftlicted. 


A large proportion of the epileptics have a physiognomy that is rec- 
ognized by persons who have seen many of them, and I have re- 
peatedly recognized an epileptic from the expression and counte- 
nance alone, which is one of vacuity and indicative of that mental 
impairment that is far advanced—dementia or fatuity. 

30 Int. As a rule, when epilepsy is long continued to what 
3432 condition of mind will it lead; what is that condition deuom- 

inated ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Epilepsy leads with greater or less rapidity to that impair- 
ment of mind that is called dementia. 
31 Int. Will you please define dementia ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Dementia is that condition of mental weakness to which all 
of the brain disorders that affect the mind tend. It may be con- 
sidered the terminal stage of insanity. It is not present in every 

case of incurable insanity in its most obvious degrees nor in 
3433 every case of epilepsy. The boundaries of dementia cannot 
be precisely defined. As it is used it means the weakness 
or enfeebled condition of the mind that is the result of insanity from 
whatever cause, when that insanity has not been cured or relieved. 

32. Int. In case of dementia, what is the mental condition of the 

person ? 


(Objected to by ptf as not rebutting the evidence-in-chief.) 


Ans. The intellectual condition is one of impairment or weakness 
of some degree; the degree of weakness or impairment is different 
in different individuals, and I suppose the term dementia will em- 

brace any degree of impairmentor disorder of the brain from 
3434 rp — degree of weakness discernible to complete loss 
of mind. 
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33 Int. To what stage or conditions, as you denominate it, will 
dementia lead where the dementia is brought about by epilepsy ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. It can only lead to further and further impairment or weak- 
ness, to such degree that there is almost or quite complete loss of 
mind; there seems to be nothing beyond to which it can lead. 

34 Int. In case, where dementia follows epilepsy, have you in your 
practice or observation ever known a person to recover their mental 
understanding ? 


(Objected — by by pl’ff as not rebutting the evidence-in-chief.) 


3435 Ans. I have not; I suppose it to be impossible that the 
mind can, after it has become in any degree impaired by epi- 
lepsy, recover its strength or character or tone; there are rare cases 
where the epeleptic paroxysms have been kept in abeyance by proper 
treatment for a period of one or more years, where the mind seems 
to have some characteristic not far removed from its normal condi- 
tion, so far as it may relate to the common affairs of life; these, 
however, are exceptions to the rule, and are only to be seen, I be- 
lieve, in the class of cases where there has been more of derange- 
ment or deranged mental action without the presence of 
3436 obvious impairment; where impairment of mind exists as 
the result of disease in the brain or nervous system, so far as 
my experience goes, it is irreparable. 
35 Int. Please state whether or not in cases of the epileptic insane 
there are what is called lucid intervals properly. 


(Objected to by pl’ff as not rebutting the evidence-in-chief. 


Ans. In those cases of epilepsy where the mental condition is that 
of mental derangement or insanity without obvious mental impair- 
ment the interval between the fits, if it is not occupied by maniacal 

excitement, is generally a lucid interval for them, and many 
3437 such persons in that condition can transact business that they 

had been accustomed to before epilepsy supervened or before 
it became attended with obvious mental derangement. After men- 
tal derangement insanity or impairment of mind supervenes upon 
epilepsy. I presume there can be no entire lucid interval, if by that 
is meant an entire return to normal mental condition. 

36 Int. What evidence of insanity would you expect to find in an 
epileptic—that is, what acts or characteristics of the epileptic would 
indicate that the disease had approached a state where insanity had 
supervened ? : 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


3438 —. Whenever the usual symptoms of insanity—undue ex- 

citement, undue irritability, wandering and confusion of the 
ideas—are present without obvious external cause, and the epileptic 
condition is present, we would say that insanity had supervened 
upon the epileptic condition—in other words, the epileptic are in- 
sane only when the usual symptoms of insanity are present. 


. 
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44 Int. Are convulsions liable to occur at any regular or stated 
intervals? 
(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. As a general rule, they are not. In a few instances, under 
my observation, they have recurred at intervals of very nearly the 
same length—at an interval of two or three weeks within a very 
hours; but in a majority of instances the fits occur at irregular 
intervals, sometimes two or three a week and sometimes, perhaps, 
two or three in a day, with intervals varying from a few days toa 

month between them. 
3448 45 Int. Do or don’t the frequency of the convulsions tend 
to indicate the intensity of the disease? 

(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. I think they do, as a general effect. 
46 Int. Would you or not, then, say that the more frequent the 
convulsions the more violent is the disease ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. In answer to this interrogatory I would say that asa gen- 
eral rule the more frequent the convulsions the more deleterious the 


effect upon the mind. 
47 Int. What effect has epilepsy on the memory of the subject ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


3449 Ans. I think that epileptics suffer as much impairment of 
the memory as of any other faculty. or quality of the mind. 
Allmost all insane persons, however, do remember some things with 
great pertinacity for long years and almost as long as they possess 
any or much mental power. 
48 Int. Is or is not loss of memory one of the direct results of epi- 
~lepsy ? 
(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. [ think the memory is always impaired in epilepsy, but I do 
not think that that faculty of the mind suffers in any marked de- 
kee over and above the other faculties of the mind, as a general 
rule. 

49 Int. I wish you would name separately, if you please, 
3450 if they can beso denominated, the different intellectual facul- 
ties that are impaired or affected by epilepsy. 


| (Objected to by pl’ffas not rebutting the evidence-in-chief.) 


Ans. Sooner or later, if life is much prolonged, all the powers 
and faculties of the mind probably suffering in a greater or less de- 
gree. There is not, I think, in my experience, any uniformity of 
results. We say practically that some epileptics suffer possibly 
more loss of memory than others, while others may suffer more loss 
of power, of reason, reflection, or judgement. In some others the other 

faculties or qualities of the mind than the intellect suffer most 
0451 or suffer first. The emotional faculties are certainly in some 
epileptics at times more obviously deranged or alienated than 
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the intellect, and the converse of this is also true. In some the 
will, that faculty or power of the mind, is greatly perverted ; some- 
times obstinately strong and sometimes remarkably weak or feeble. 
So my answer would be that while there is no general rule, some- 
times one and sometimes others of the various faculties, qualities, 
or at-ributes of the mind are deranged,.more sometimes in one than 
in another, but that ali are likely to ultimately suffer in some de- 
' gree if life is much prolonged. 
3452 50 Int. Suppose, Dr., that a child from the age of from four 
to seven had learned quite readily and rapidly, at least as 
much so as a child of ordinary intellectual capacity, and about the 
age of seven years should become afflicted with some disease which 
seemed to resemble epilepsy in a milder form, and have slight con- 
vulsions at intervals, and from that time forward was unable to 
learn, could not be taught scarcely anything, unless it was something 
more of a mechanical nature, and on recovering from the fit of sick- 
ness it was discovered it had forgotten all it had learned before, what 
would you say that condition indicated—what state of mind? 


3453 (Objected to by pl’ff as not rebutting the evidence-in-chief, 
and the further objection that the question is from its struct- 
ure hypothetical, for which there is no proper foundation.) 


Ans. It seems to me to indicate that the mind had been reduced 
to a state that we should call imbecility of some degree. The con- 
dition indicated by the interrogatory shows two things prominently, 
one of which is loss of previous knowledge or acquirement and the 
other is a loss of the power of further acquirement in more than a 
very limited degree. 

51 Int. You may define, if you please, Dr., what is the meaning 
of imbecility. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


3454 Ans. imbecility in medical language is used to indicate a 
state that is not separated from others by any precise lines of 
demarkation. It is something of a higher character than idiocy, 
and it is something, perhaps, below the grade of intellect that would 
enable a person to derive ordinary benefit from ordinary course of 
instruction applied to mental development; it means, of course, a 
degree of mental imperfection, which may be either congenital or 
acquired, in which a person is not quite equal to the ordinary affairs 
and concerns of life which would make that person self-supporting 
without directions from others. The term cannot be very 
3455 precisely defined, perhaps, but I think it may be applied to 
cover mental conditions within the limits suggested. 
52 Int. Would or would you not say, Dr., that it is an unsound 
condition of mind occurring in childhood or early life? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. I think we restrict the application of the term to those cases 
which do have their origin in early life. If the mind becomes feeble 
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after it is fully developed we speak of that feebleness as dementia 


rather than imbecility. 
53 Int. Suppose that a child should be afflicted with epilepsy at 
about the age of seven years and he had, prior to that time, 


' 3456 attended school and learned as readily as children of ordinary 


capacity, but after that and from that on until reaching tke 
age of 35 or 40 years should in amusements indulge almost entirely 
in childish ways, and after growing up to manhood should show dis- 
position to hunt rats and mice for amusement and should never 
show a disposition to engage in any business of any kind such as 
men ordinarily engage in, what condition of mind would you say 
that person had? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. I should say that the points narrated in this question 
3457 bring into my mind an idea of a degree of mental feebleness 
or imbecility that is the result of an arrested development or 
arrest of the power of mental development in early life. 
54 Int. Would it or not be impossible to teach by extraordinary 
efférts an imbecile to read and write? 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Oh, I think it is not very difficult to teach a large majority 
or nearly all persons who may be classed as imbeciles the art of 
reading and writing; even unequivocal idiots are sometimes, by opera- 

tions of modern methods, taught to read and write; they are 
3458 sometimes, probably, capable of even more mental develop- 

ment than the mere art of reading and writing. Just what 
degree of development can be reached can only be determined by 
actual facts and results in a particular case. 

55 Int. Would the fact alone that a person denominated an im- 
becile had learned to read and write be any satisfactory evidence to 
your mind that he was capable of transacting the ordinary business 
of life when reason and memory are required ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection — the question makes the witness the 
3459 judge of one of the points in controversy in this case, and _be- 
cause the question from its structure is hypothetical, for which 

there is no proper foundation.) : 3 


Ans. The mere fact of being able to read and write would scarcely 
be to my mind any evidence of what their capacities might be. 
Much would depend upon whether they were capable of any further 
or more important acts than those of reading and writing. Sup- 
posing a person to be capable only of the art of reading and writing 
and nothing more, I would suppose, with probably anybody else, 

that they were not capable of transacting business where 

3460 qualities of memory and reason are required. 
56 Int. Do epileptics evince any disposition peculiar to 
paaen in the way of being treated for their disorder; if so, 
what: 
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(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. I think nothing in particular, beyond the mere fact that they 
are peculiarly ready to take medicines of all sorts and kinds and fly 
to anything almost, whatever may be the character of the nostrum, 
for their relief. This is a fact more particularly, of course, before 
their mind has become reduced to the lower degrees of power or 

action. — 
3461 57 Int. State what, if any, observation you have made in 
your experience and treatment of epileptics as to any homi- 
cidal tendency of mind they may have. 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points of controversy in this case, and because the 
question from its structure is hypothetical, for which there is no 
proper foundation.) 


Ans. A large number—perhaps I may say a large proportion—of 

epileptics, adult epileptics in particular, are very irritable or irascible; 

their anger is easily excited and is extreme in its manifesta- 

3462 tions, and they are especially prone to commit assaults upon 

others more or less indiscriminately; trivial things excite 

the anger, and violence sometimes follows, as perhaps in no other 
class of the insane in the same degree. 

48. Int. State what, in your mind, the conduct of an epileptic 
would convey who was cruel in his treatment of animals coming 
under his charge or with which he came in contact, especially where 
such cruelty was uniform, unaccompanied by any evidence of afflic- 
tion on those occasions. 


(Objected to by pl’ff as not not rebutting the evidence-in-chief.) 


3463 Ans. It seems to me that any cruelty that an epileptic per- 
son might indulge in towards a brute animal would eonvey no 
very different impression as to its origin other than it had in part, 
at least, its origin in the same conditions—cerebral conditions, prob- 
ably—that would cause them to exercise violence towards human 
beings. To the extent that they might be devoid of ordinary discre- 
tion and judgment and good sense, they might be more likely to 
mistreat, or treat with cruelty, a dumb creature than other persons 
would. J don’t know that the fact that an epileptic did mis- 
3464 treat a brute would be of itself any particular evidence of 
being the result of an epileptic condition, because persons 
presumably sane often do such cruel things. My experience has 
not been such as to enable me to see much, if any—perhaps none— 
of that kind of cruelty practiced upon dumb creatures. 
59 Int. Are you acquainted with George A. Davenport, one of the 
defendants in this action; if so, how long have you known him? 
State whether or not he is now under your care. 


(Objected to by pl’ff, as not rebutting the evidence in chief.) 


Ans. I have known George A. Davenport since his admission to 
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this hospitable on the 13th of June, 1881. He is now and 
30465 has been continually in the hcspital since that date. 
60 Int. What and how much care have you had of him 
personally since he came to this hospital, and what observations 
have you made as to his present mental condition ? 


(Objected to by pl’ff as not rebutting the evidence in chief.) 


Ans. I have seen George A. Davenport one or more times a day, 
with few exceptions, since he has been in the hospital. I have 
directed his medical and general treatment in pursuance of my or- 
dinary duties as medical superintendent. I have talked with him 
frequently and made the usual examination and inquiries into his 

mental condition. 
3466 61 Int. You may now state what you have observed as to 
his habits and conduct since he came under your charge. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. During a greater part of the time he has been in a tolerably 
quiet and reasonably good-natured state of mind, and so passively 
or well inclined that we have been able to get along with him with- 
out very much trouble. During a portion of the time beginning, if 
I recollect right, in the latter part of July and continuing through 

the month of August and into the first part of the month of 
3467 September, he was a good deal inclined to be violent and 
greatly disinclined to conform to the usuages of the hospital. 
During a portion of this period he was nearly delerious, or at least 
not better than seimi-delerious, as well as very fierce. He was also 
very disorderly and somewhat destructive to clothing, furniture, 
bedding, and glass; in other words, he had a paroxysm of epileptic 
mania, which continued through the latter part of July up to near 
the middle part, perhaps, of September. It came on and progressed 
and terminated very much as such paroxysms of epileptic 
3468 mania do in many other persons. Since it passed off, as be- 
3 fore its occurrence, he has been quite good-natured and docile 
or passive, so that we have been able to get along with him without 
any particular trouble. 

62 Int. State some of those acts of violence of his during that 

period, as an indication of the degree of intensity of his mania: 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Well, he was very much inclined to desperate assaults upon 
one person or another and to tear and break and destroy, as stated, 
and such was the degree of delerium at one time that he did 

3469 not seem to know enough to éat a sufficient amount of food 
to keep his physical condition reasonably we!l sustained. 

To such an extent did he abstain from food that for a short period 
it was deemed necessary to feed him by force, which was done. His 
sleep was so much abridged that there seemed to be danger of ex- 
haustion. There seemed to be, in connection with the abstainance 
from food, danger of exhaustion. In his delerium he was also 
quite noisy, often shouting loudly and noisily by the hour at a time, 
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These were the principal characteristics of this attack of epileptic 
mania. 
3470 §3 Int. As he has been under your personal care and treat- 
ment since last June, will you now please state, from your 
observation and experience of him, what is the character of the dis- 
ease which he row has,to what extent it has affected his mental 
powers, and how long, from your observation and experience of 
others who have been so afflicted. 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points of controversy in this case, and the question, 
pes e structure, is hypothetical, for which there is no proper foun- 

ation. 


3471 Ans. Since Mr. Davenport has been under my care it has 
seemed to me he is suffering from epilepsy of long standing. 
I am lead to this conclusion from the fact that he seems to be in 
that state I would call imbecility from want of mental development, 
In distinction from the dementia that is characteristic of advanced 
enfeeblement of mind from disease after the mind has been once 
developed. This imbecility, as I term it, in George A. Davenport is 
characterized, so far as my inquiries have enabled me to discern, by 
a very limited range of mental action, outside of which he 
3472 seems to have little or no mental capacity. His tastes and 
habits and inclinations seem to be more for those lighter 
things that interest children and youth to a greater degree gener- 
ally than persons of maturer years. He seems to have a very super- 
ficial idea of many things, about which he has no clear or detailed 
knowledge of. He knows that there is such a thing as a note, a 
promissory note, and that there is such a thing as a mortgage; 
but of the real nature and effect of notes and mortgages and 
contracts he has only, it seems to me, a very superficial idea. 
With regard to matters of memory I would say that his 
3473 mind appears to bea little better. Outside of a limited range, 
however, memory is of a rather superficial or partial char- 
acter. He knows, for instance, that he had willed to him certain 
land in Davenport, but he has never been able to give me a Staite- 
ment of the size of any piece of land standing in his name. I have 
heard him tell me that he owned a certain block—No. 59, I believe— 
in Davenport. That general idea is fixed in his mind, but he has 
not seemed to be able to give its dimensions nor the number of lots 
into which such a block is usually divided. Such seems 
3474 to be in general his mental condition at the present time. 
64 Int. You may now state under what class you: place 
George A. Davenport respecting his mental condition. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 
Ans. The answer to this interrogatory is in part, it seems to me, 


to be found in the answer tu the preceding interrogatory. I would 
state that, in my opinion, George A. Davenport. is in a state of 
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chronic mental disorder from epilepsy ; that his mental condition is 
one that should be termed imbecility. 

65 Int. State whether or not, during the period of George’s 

3475 confinement here under your care, you made inquiries and 

examination of him with a view of ascertaining the measure 

of his intellectual condition and character, and that your answer to 

interrogatory No. 63 was based upon such examination and inquiry. 


(Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. I have taken several opportunities to inquire into the power 
and range of the mind of George A. Davenport since he has been 
under my care, and some of the interviews have been for an hour 

or more in duration, and my answer to interrogatory No. 63 
3476 was based upon the inquiries I have thus made. 
66 Int. From your examination of George A. and your ac- 
quaintance with him, at what time did his mental powers probably 
become impaired ? 


, (Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypoth-ical, for which there is no proper 
foundation.) 


Ans. From my observations of his condition alone I would not 
be able to determine with certainty at what period of life his dis- 
order commenced or the enfeeblement of mind was brought 
3477 about, but from general knowledge of and experience in such 
epileptic disorders I should be inclined to the opinion that 
his disorder must have commenced at some early period of life ; 
probably before the age of puberty. 
67 Int. You may now give us, if you please, some of the reasons 
for the opinions you have just stated as derived from your inter- 
course with George A. 


(Objected: to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) | 


3478 Ans. This interrogatory has been already answered in part 
My opinion as to the early origin of the disorder of George 
A. Davenport is based upon the fact that the sphere of mental action 
is quite limited, for he does not seem to have so much knowledge of 
things In general as persons who may be considerably demented 
from disorder occurring at middle age seem to have, as the tastes 
and inclinations and desires are more like those of children and 
youth than of adults generally. 
68 Int. Dr., you having given it as your opinion that Mr. Daven- 
port’s mind became impaired at early life, what, in your opinion, 
was his condition mentally, say, six or seven years ago? 
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3479 § (Objected to by pl’ff as not rebutting the evidence-in-chief, 
and the further objection that the question makes the witness 
the judge of one of the points in controversy, and because the ques- 
tion, from its structure, is hypothetical, for which there is no proper 
foundation.) : 


Ans. From my entire want of knowledge of Mr. Davenport at that 
time, having had no acquaintance whatever with him prior to his 
admission to the hospital, I cannot express a very certain opinion. 
It seems to me, however, most probable that from the lack of much 

mental development, which I presume to have been the fact, 
3480 if my supposition that his disorder commenced in early life 

is true, that he may not have had a very much higher grade 
of development of intellect than is now manifested. It is doubtless 
true, however, that, having had as much education as to enable him 
to read and write and to attain some superficial knowledge of some 
things, some affairs that yet have some place in his memory, he may 
have appeared and may have been, perhaps, a little brighter and 
possessed a little more power of intellect than he does at the present 
time, for it seems to me that, while his condition is that of imbecility 

from defective mental development, I do discern some of the 
3481 indications of dementia or enfeeblement in some degree of 

powers of mind that he might have once possessed In a higher 
degree than at the present time. This view of the case seems to me 
to be in part confirmed by the fact that he could be abroad in the 
world and mingle freely with men till so late a period of life. In 
this particular there has probably been a change, for it does not seem 
to me that since he has been in the hospital he has bee- at all a fit 
or proper subject to be at large. 

69 Int. His being at large would depend somewhat, would it not, 
upon the care which he received from his family ? 


3482 (Objected to by pl’ff as not rebutting the evidence-in-chief.) 


Ans. Undoubtedly it would. 

70 Int. If it were true that George A. for the last 15 years has been 
guilty of many and varied acts of violence, you would not place 
much force upon the fact of his being at large that. he, therefore, had 
five or six years ago better mental capacity than now ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) ) 


3483 Ans. If, notwithstanding the facts in- the interrogatory 
that he has been for fifteen years guilty of many and varied 

acts of violence, he has at length grown so much worse in this re- 

spect, so that he 1s less fit to be at large than before, it probably 

may be taken, in support of the general fact, that he has now less 

mental capacity than he may have had years ago, because the 

effect of epilepsy is rather general upon the mind ; and to some ex- 
118—145 
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tent, in proportion as the violent propensities grow worse and worse, 
the better qualities of the mind grow weaker and weaker. 
71 Int. From your acquaintance with _.Mr. Davenport, 
3484 would the fact that he had collected rentals for small build- 
ings, for instance, go with a receipt to a tenant in a stable or 
shop or shanty of some kind and get rent therefor, or from the fact 
that he would buy his own tobacco and cigars, be sufficient to lead 
you to the conclusion that he was competent to understand and 
transact ordinary business or to execute understandingly written 
obligations? 

(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) 


3485 Ans. To do the things narrated in the interrogatory does 
not require a very high grade of mental power and involves 
a far less exercise of mental power and judgment and discrimina- 
tion, it seems to me, than is required in the execution of written 
contracts. 
72 Int. I will ask you, Dr., if it is not a fact that George A., in his 
present condition as you find him under your treatment, could not, 
without any serious trouble, sign or write his name? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and the 

further objection that the question makes the witness the judge of 

one of the points in controversy in this case, and because the 

3486 question, from its structure, is hypothetical, for which there is 
no proper foundation.) 


Ans. I have seen him write his name, but it is a rather difficult 
process for him. 

73 Int. I will ask you whether or not there is anything unusual 
in the acknowledged and conceded insane performing some simple 
acts of business that does not require any reflection, thought, or 
judgment ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and the 
further objection that the question makes the witness the judge of 
one of the points of controversy in this case, and because the ques- 
tion, from its structure, is hypothetical, for which there is no proper 
foundation.) 


3487 Ans. Oh, yes; a good’ many can do some simple things in 
a correct enough way. 

74 Int. Suppose it to be true that George A. Davenport, commenc- 
ing, say, ten years ago, and following it up to a period of five or six 
years thereafter, was in the habit of telegraphing from Davenport, 
[owa, to New York city for fish-hooks and fishing-tackle, and would, 
almost as soon as he could get his dispatch transmitted, leave the 
telegraph office and go to the express office in Davenport and en- 
quireif the ordered goods had arrived by express, and being informed 
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that they had not, and could not come till a certain length of 
3488 time, would leave the express office, then within an hour or 

so would return to the express office and enquire if they had 
yet come, what condition of mind would that indicatein him at that 
time? 

(Objected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points of controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) 


Ans. It seems to me to indicate a state of mind in which there is 
great deficiency of power of reflection and a very imperfect mem- 
ory. 
75 Int. Suppose some six or seven years ago George A. 
3489 should have got an idea he could learn telegraphing, and 

thereupon went into a telegraph office and, to humor him, 
the operator allowed him, so to speak, to play on the instrument ; 
and after George had repeated this for two or three days without 
actually learning anything, and should insist that he thoroughly 
understood telegraph operating and made application for employ-. 
ment in a railroad office in Davenport as night operator, what con- 
dition of mind would that indicate ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and 

the further objection that the question makes the witness the judge 

. of one of the points of controversy in this case, and because 

3490 the question, from its structure, is hypothetical, for which 
there is no proper foundation.) 


3491 Ans. It seems to me to indicate a weak and childish state 
of mind. : 

76 Int. Now, suppose it to be true that George A., from childhood 
up to manhood, and thence up to within the last few years of his 
life, was in the habit of devoting a large portion of his time to 
hunting and catching rats and mice, and was in the habit, after 
reaching the years of manhood, of carrying live rats and mice 
around in his pockets, and then would occasionally thrust them in 
the faces of those he should happen to meet, and at times would 
have them in his pockets until they would be decayed, what condi- 
tion of mind would these acts indicate? 


3492 (Objected to by pl’ff as not rebutting the evidence-in-chief: 

and the further objection that the question makes the wit- 
ness the judge of one of the points of controversy in this case, and 
because the question, from its structure, is hypothetical, for which 
there is no proper foundation.) 


Ans. It seems to me to indicate a weak and childish state of 
mind, with little inclination and, perhaps, small capacity for ordi- 
nary or higher pursuits or concerns of life. 

77 Int. Suppose it to be true that at or about the age of six or 
seven years George A. Davenport became afflicted in a way that en- 
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dangered his life,and should remain unconscious for a period 
3493 of two or three weeks, and then when his physical health 
partially returned it was quite awhile thereafter until he be- 
came conscious of anything, and after his consciousness returned he 


seemingly had forgotten everything he had learned before that, and — 


thereafter he was subject to convulsions, or epileptic fits, and con- 
tinued to have such convulsions at irregular periods from that time 
on, and still continues to have them—what was his probable condi- 
tion of mind, in your opinion, at about the age of 35? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, 

3494 and the further objection that the question makes the witness 

the judge of one of the points of controversy in this case, and 

because the question, from its structure, is hypothetical, for which 
there is no proper foundation.) : 


Ans. The occurrence narrated in the interrogatory appears to 
have been an attack of disease of great severity, on- in which its 
most violent effects were expended upon the central nervous system. 
The effect could not be otherwise than most serious. It would be 
quite outside of human experience if 1t were not so. Such a severe 


_ affection would be a most potent cause of nervous disorder in the 


future. A person who has been so afflicted would scarcely 
3495 escape serious consequences. Any disorder producing such 
effects upon the central nervous system, [ mean the brain, 
must leave behind it at such an early period of life and during its 
immature condition could scarcely fail to effect morbid changes in 
the brain structure wholly incompatible with the maintanance of 
mental integrity in the future. The effects of disease are not always 
the same when occurring in different individuals, and it is therefore 
impossible to determine with certainty at any given time, without 
careful scrutiny and inguiry from the testimony to facts, what the 
mental condition would or might be at that time. It is safe 
3496 to say, however, that mental imperfection of some degree 
must inevitably follow from such a given cause. 

78 Int. Suppose it is true that after the severe illness which 
occurred to George A. when about the age of six or seven years 
efforts of the following kind were made to educate him—such, for 
instance, as to place him fora time in a private school at Daven- 
port, Iowa; after remaining there a year, or such a matter, it was 
discovered that he was making no progress whatever, he was then 
taken by his parents to another school or institution, Sinsinewa, an 

institution near Dubuque, Iowa; after remaining there a year 
S497 or two, and it being discovered that he wes making no prog- 

ress whatever in learning, and afterwards being taken by his 
parents to Baltimore, Maryland, and there placed under a private 
tutor, who devoted a period of some three years in his efforts to teach 
him; and it should appear, during all these efforts and attempts to 
educate him, that they only succeeded in inculcating an imperfect 
knowledge of writing and reading—what, in. your opinion, must 
have been the mental condition of George A. during these years, he 
at the time he left Baltimore being of the age of 21 years ? 
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(Objected to by pl’ff as not rebutting the evidence-in-chief, 

3498 and the further objection that the question makes the witness 

the judge of one of the points of controversy in this case, and 

because the question, from its structure, is hypothetical, for which 
there is no proper foundation.) . 


Ans. To my mind it indicates the existence of a cerebral and 
mental condition incapable of such instruction, as most other per- 
sons of his age are capable of receiving. It seems to indicate a cere- 
bral condition as the natural outcome of a severe illness, inducing 
changes in cerebral or brain structure, rendering it incapable of giv- 
ing rise to mental development of the ordinary kinds under ordi- 

nary influence and instruction. 
3499 79 Int. To what extent or degree would you pronounce 
such a mind, insane or impaired ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and the 
further objection that the question makes the witness the judge of 
one of the points of controversy in this case, and because the ques- 
tion, from its structure, is hypothetical, for which there is no proper 
foundation.) 


Ans. It seems to me that it would be considered of a degree of 
unsoundness to bring it within the limits of imbecility, as I have 
defined it above. 

80 Int. Suppose it also to be true, Dr., that after the efforts men- 

tioned in the last preceding interrogatory but one George 
3000 <A. was only educated as in-said question stated, and it should 

further be true that after reaching his majority, instead of 
devoting his time or any part of it to business or engaging 1n amuse- 
ments ordinarily followed by young men, he should engage in child- 
ish amusements, such as catching rats and mice, exhibiting them 
and carrying them around alive, and should also evince other pecu- 
liar eccentricities, such as ordering fish-hooks by telegraph from New 
York, and paying for the despatch three or four times more than the 
fish-hooks were worth; then going to the express office to know if 
the fish-hooks had arrived, and then attempting to learn telegraph- 

ing and claiming he had learned it in two or three days’ 
3501 time, and should, after attaining his majority as well as before, 

be subject to epileptic convulsions—what, in your opinion, in 
the light of the facts and circumstances related, would have been his 
capacity for transacting any kind of business requiring Judgment, 
thought, or reflection ? 


(Objected to by pl'ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the Judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) 


Ans. The facts narrated in the interrogatory seem to show 

3502 a mind with but little development and of capacities, inclina- 
tions, and desires scarcely above those of early childhood. It 

also seems to me, from the standpoint of my studies of epileptic con- 
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ditions or the morbid mental condition of epileptics, to indicate a 
mind so far devoid of the higher qualities of the intellect, memory, 
reason, discrimination, judgment, as to render such a person inca- 
pable of transacting, understandingly or with ordinary care and 
prudence, any complex business affairs. 
81. Int. Please state the inclination or disposition of an imbecile 
to be childlike in actions and conduct in following the direc- 
3003 tions of a parent. I mean, are they or not easily influenced 
and controlled by a parent and, like a child, apt to act with- 
out judgment or reflection ? 


(Objected to by pl’ff as not rebutting the evidence-in-chief, and the 
further objection that the question makes the witness the judge of 
one of the points in controversy in this case, and because the ques- 
tion, from its structure, is hypothetical, for which there is no proper 


foundation.) 


Ans. In almost all such cases, so far as my experience goes, there 
is some person, it may be a parent or some other person, has almost 


_ complete influence over the mind and inclinations to guide their 


actions and determinations, and they do act, if uninfluenced, 
3504 like children, without the judgment or discretion or reflection 

that is exercised in some degree by most or all persons reputed 
to be sound and sane. 

S2 Int. Suppose it to be true that George A. Davenport owned a 
large and valuable property in the city of his home and that after 
reaching the age of manhood he engaged in no business whatever, 
unless to purchase a few articles for his amusement, and permitted 
his father to manage entirely his estate without paying any atten- 
tion thereto whatever, and being satisfied to receive small rentals 

from shops, stables, and small tenements, which he spent for 
9005 cigurs, tobacco, fishing-tackle, and other articles of amuse- 

ments, and never attempted to exercise any dominion over 
his property or to require any account from his father, and would 
sign notes and mortgages whenever asked by his father without 
having read or attempted to read them, and would place his signa- 
ture at such a place as was indicated by his father, and such notes 
and mortgages reaching into hundreds of thousands of dollars—what 
condition or state of mind would these acts and transactions, in your 


opinion, indicate ? 
(Objected to by pl’ff as not rebutting the evidence-in-chief, 


8506 and the further objection that the question makes the witness 


the judge of one of the points of controversy in this case, and 
because the question, from its structure, is hypothetical, for which 
there is no proper foundation.) 


Ans. In view of the fact that George A. Davenport was the vic- 
tim in the early years of his life of a profoundly serious nervous dis- 
order, which for a time was followed by complete obscuration of 
mind and the loss of mental development ee attained, and that 
subsequently, under the best of advantages or good advantages, men- 
tal development of only a very limited degree was attained, and 
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that he continued to exhibit only the tastes and desires of a 
3507 child, and that his fine inheritance developed in him no in- 

centives to business pursuits or business capacity, and that 
he allowed others without questioning to manage his affairs for him, 
and that he seemed to be more guided by the influence or will of 
others than by mental powers or qualifications possessed by himself, 
and in view of the further fact that he continued to be afflicted till 
he had reached manhood with a serious nervous disorder of the char- 
acter of epilepsy, which only tend- to mental degradation, it is my 

opinion that the acts resulting from his signature to contracts 
3908 or business papers were more the result of the will of others 

thanofhisown. Iam,therefore, of theopinion that he was not 
capable of conducting such large business operations with any ade- 
quate knowledge of the design, effects, and consequences as is pos- 
sessed by men ordinarily reputed to be sane. 

83 Int. You may now state, if you please, whether or not, in your 
opinion, George A. Davenport, since your acquaintance with him, 
has had mental capacity sufficient to either understand or transact 
any kind of ordinary business, or to understand any part or feature 
of the obligations of a contract. 


(Objected to by pl’ff as not rebutting the evidence-in-chief, 

3009 and the further objection that the question makes the wit- 

ness the judge of one of the points of controversy in this case, 

and because the question, from its structure, is hypothetical, for 
which there is no proper foundation.) 


Ans. He has had, in my opinion, only the same degree of capac- 
ity possessed by a child or young person to order things that he de- 
sired, such as tobacco, cigars, &c., since he has been under my care. 
When he has been desirous of obtaining or ordering tobacco and 
cigars, &c., he has displayed in a marked degree the want of pru- 

dence or discrimination of a person we would class as an im- 
3010 becile. He may be able to understand a simple contract or 

agreement, and probably has some tolerably correct idea of its 
binding effect, but he has neverseemed to me to have any adequate idea 
of any complex matters, agreements, contracts, mortgages, &e., that 
would enable him to transact such business understanding. He has 
not seemed to have any discriminating idea of the difference between 
large and small amounts of money or the real worth of things, or 
any adequate idea of the relations that exist between promissory 

notes, for instance, and mortgages given for security of pay- 
3511 ~=ment,norany adequate idea of thedifference hetweena note for 

a thousand dollars and a hundred thousand dollars. I am, 
therefore, of the opinion that, since George A. Davenport has been 
under my care, he has not been mentally competent for the trans- 
action understandingly of the business connected with the care or 
management of a considerable estate. 

84 Int. In the concluding part of your answer you speak of a 
considerable estate, seemingly leaving the impression that he might 
have capacity sufficient to manage a smaller estate. Do you wish 
to be understood that it is your opinion from your knowledge of 
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George A. that he now could manage an estate of any kind, 
3012 large or small, or transact understandingly any kind of busi- 
ness ? 

(Ovjected to by pl’ff as not rebutting the evidence-in-chief, and 
the further objection that the question makes the witness the judge 
of one of the points in controversy in this case, and because the 
question, from its structure, is hypothetical, for which there is no 
proper foundation.) 


Ans. No; I think he is not. 


Defendant rests. 
Attorney for pl’ff states they do not desire to cross-examine. 
(Signed) MARK RANNEY. 


Sworn to before me and subscribed in my presence by the said 
Mark Ranney this 25th day of November, 1881. 
[SEAL. | (Signed) FRED. HOPE, 
Notary Public. 


3013 I, Fred. Hope, a notary public in and for Henry county, 


State of Iowa, do hereby certify that in pursuance of the an- 
nexed notice [ caused to come before me, at the place herein stated, 
in Henry county, Iowa, on the 24th day of November, 1881, at 10 
o'clock a. m.,and from adjournment to adjournment, as shown in the 
foregoing deposition, Mark Ranney, who was then and there duly 
sworn by me and examined and his examination reduced to writing, 
and after being by me read over to said Ranney the same was sub- 

scribed and sworn to by,him in my presence, and his said dep- 
Ssol4 osition is now herewith returned ; and I further certify that 

George E. Hubbell, Esq., and Martin, Murphy and Lynch, 
Esqs., were present and conducted the examination on behalf of the 
deft, Sarah G. Davenport, guardian of George A. Davenport, and 
Brannan and Jaynes, Esqs., were present and conducted the exami- 
nation on behalf of the pl’ff, Jonathan Edwards, trustee, as shown 
in the foregoing deposition. 

Given under my hand and official seal, hereto annexed, at Mt. 
Pleasant, in the county of Henry, State of Iowa, this 25th day of 


November, 1881. 
[SEAL. | (Signed) FRED. HOPE, 


Notary Public. 
Fee Bull. 
Notary’s fees, $13.80. 
Paid by Geo. E. Hubbell. 


3015 [Endorsed:] Deposition. Jonathan Edwards, trustee, vs. 
Geo. L. Davenport e¢ al. Mark Ranney. 


3016 Interrogatories-in-chief to be propounded to the witness A. O. 
Walker under the commission to be issued in the above- 


entitled causes. 
Interrogatory 1. What is your name, age, residence, and business? 


Ag 
ee te mtr m 
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Interrogatory 2. Where did you reside and in what business were 
you engaged from the year 1853 to the close of the year 1855? 

Interrogatory 3. If at any time you formed an acquaintance with 
the family of Mr. George L. Davenport, of Davenport, lowa, state 

when, where, and with what members; and if with his son, 
3517 George A. Davenport, state as nearly you can the time and 

— you first met him and your opportunities for thereafter 
seeing him for any particular length of time. 

Interrogatory 4. If you have not already done so, please state what 
school or institution of learning you were connected with which 
George A. Davenport attended as a pupi! or student, where the same 
was located, and the possition you occupied during the time said 
George A. was a pupil. 

Interrogatory 5. Please state your means or opportunities of see- 
ing George A. and hearing him talk during the time he was a mem- 

ber of your school. 
3018 Interrogatory 6. You may now state, if you please, any- 
thing peculiar or eccentric you observed in either the con- 
a actions, or habits of George A. during your acquaintance with 
im. 

Interrogatory 7. Please state while a pupil how he spent his time, 
what taste or disposition he evinced for studdy, and the character of 
his temper. 

Interrogatory 8. You may now state, if you please, what capacity 
he had, if any, for acquiring knowledge, and the progress, if any, he 
made in his studdies. 

Interrogatory 9. Please state any difficulties you personally had 

or know of other members of your school having in the con- 
3519 trol and management of George A. while he was a pupil. 
Interrogatory 10. If George A. was removed from the school 
lease state the causes that lead to his removal or the reasons why 
1e was removed and the time when he left or was taken away, as 
nearly as you can. 

Interrogatory 11. Please describe any periodical changes you may 
have observed in George A. while.a pupil, and whether or not he 
had intervals when better and clearer of intellect. 

Interrogatory 12. In your opinion as a teacher and from your ex- 
periance as such please state whether or not George A. when a pupil 

under your charge possessed mental capacity sufficient to dis- 

3520 charge the ordinary functions or duties of a student or pupil. 

Interrogatory 13. Basing your opinion on what you knew 

and observed of George A. as detailed by you in this your deposition, 
was or was he not non compos mentis ? 


Counsel for plaintiff object to.all the foregoing interrogatories ex- 
cept the first and second interrogatories for the reason that the said 
interrogatories so objected to are incompetent, irrelevant, and im- 
material, and they make the further objection to interrogatory num- 
bered six (6) because it is leading. 
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3021 Cross-interrogatories : 


1st. If you answer that the said George A. Davenport was placed 
in a school with which you were connected state when he entered 
said school and how long he remained in !t. 
2nd. The object of evidence is to obtain facts that came under the 
yersonal observation of the witness and of which he has personal 
cnowledge, aud not matters that may have been told him by others; 
how much and what portions of vour answers to the interrogatories 
propounded to you by the other side are matters that came under 
your own personal observation and how much and what portions 
are matters that were teld you by others? 
3022 3rd. Had you seen George A. before he was placed in the 
school to which these questions refer? If so, state when, 
where, how often, and for what length of time you saw him, and if 
you saw him aiter he left said school. Let your answer on this 
point be as full and as particular as required by the first branch of 


this question. 
4. If you have stated that in your opinion the said George A. was 


non compos mentis state what you understand by non compos meniis, 


and state also whether such opinion is founded solely on what you 
personally observed in the said George A. while he was in your 

presence or whether such opinion is to any and to what ex- 
3525 tent founded on or influenced by statements made to you by 


others. 
3524 Circuit Court of the United States, District of Iowa, ss: 


To William Ucker, a notary public in and for Pickaway county, 

Ohio, Greeting: 

Know ye that, in confidence of your prudence and fidelity, you 
have been appointed and by these presents vou are invested with 
full power and authority to examine A. O. Walker on his corporal 
oath as a witness in a cause depending in the circuit court of the 
United States for the district of Iowa, wherein Jonathan Edwards, 
trustee, is plaintiff and George L. Davenport ef al. are defendants, 
on the part of the defendants upon the interrogatories annexed to 

this commission. 
3025 And therefore you are hereby commanded that at cer- 
tain days and places, to be appointed by you for that pur- 
pose, you do cause the said A. O. Walker to come before you and 
then and there examine him on oath upon the said interrogatories ; 
that you propound to the said witness the interrogatories and 
cross-interrogatories hereto annexed and cause the same to be writ- 
ten out and the answers thereto to be inserted immediately follow- 
ing the respective interrogatories; that you cause the whole to be 
read over to the witness and the same to be subscribed by him 
and duly sworn to before you; that you take said deposition in 
accordance with your certificate, which you will attach to the 
3526 deposition of each separate witness, stating that it was sub- 
scribed and sworn to by the said witness at the time and 
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lace therein mentioned ; that you then seal up the whole, includ- 
ing this commission and the interrogatories hereto annexed, all 
enclosed in one envelope, and return the same to the clerk of the 
United States circuit court at Des Moines, Iowa; that you endorse 
on the outside of said envelope thus directed the title of tne cause 
in which the deposition is to be used, and_ that you execute this com- 
mission with all convenient speed. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this fifth day of May, 
3027 «1880, and in the 104th year of the Independence of the 
United States of America. 
Attest: 
[SEAL.] (Signed) EDWARD R. MASON, 
Clerk of United States Circuit Court, District of Iowa. 


3528 In the Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT et al. 


To the above-named plaintiff or his solicitors of record, Mess. Bran- 
nan and Jayne: 

You are hereby notified that counsel for the defendant in the 
above suit, George A. Davenport, represented by his guardian, will, 
on the dth day of May, A. D. 1880, make application to the judges 
of the circuit court of the United States for the district of Iowa for 
the appointment of a commissioner residing in Circleville, Picka- 

way county, Ohio, to take the deposition of A. O. Walker on 
3029 the interrogatories hereto annexed, which deposition will be 

read in evidence on the trial of said cause on behalf of said 
defendant. 

You can file, if so desired, cross-interrogatories at any time before 
said commission issues. | 

(S’g’d) MARTIN, MURPHY & LYNCH, 
L. M. FISHER, 
GEORGE E. HUBBELL & 
BILLS & BLOCK, Att’ys for Deft. 


We accept service of the within notice and herewith file objections 
to interrogatories and file cross-interrogatories. 
April 23, 1880. 
(S’g’d) BRANNAN & JAYNE, 
Solr’s for PU ‘ff. 


3030 Deposition of witness produced, sworn, and examined at Cir- 

cleville, in the county of Pickaway and State of Ohio, be- 

fore me, Wm. H. Ucker, a notary public, in a certain cause now 

pending in the circuit court of the United States, district of Iowa, 

between Jonathan Edwards, trustee, is plaintiff, and George L. 
Davenport et al., are defendants, on the part of the defendants. 


A. O. WALKER, of lawful age, being produced, sworn, and exam- 
ined on the part of the defendants, deposeth and saith : 


Interrogatory 1. What is your name, age, residence, and business ? 
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Answer. My name is A. O. Walker; age, 58 years; resi- 
vo8l dence, Circleville, Pickaway county, Ohio, and my business 
= occupation is rector of the St. Joseph’s church, of Circleville, 

110. 

Interrogatory 2. Where did you reside and in what business were 
you engaged from the year 1853 to the close of the year 1855 ? 

Answer. I had charge of Sinsinawa Mound Literary College, of 
Grant county, Wisconsin, from July, A. D. 1853, to October, A. D. 
1855. 

Interrogatory 3. If at any time you formed an acquaintance with 
the family of Mr. George L. Davenport, of Davenport, Iowa, state 
when, where, and with what members; and if with his son, George 
A. Davenport, state, as nearly as: you can, the time and place you 

first met him and vour opportunities for thereafter seeing 
3932 him for any particular length of time. 

Answer. I formed the acquaintance of George L. Davenport 
and family in thesummer of A. D. 1853 at the Davenport residence. I 
formed the acquaintance of George A. Davenport at the same time. 
My opportunities for meeting him thereafter was at college and at 
his home. 

Interrogatory 4. If you have not already done so, please state 
what school or institution of learning you were connected with 
which George A. Davenport attended as a pupil or student, where 
the same was located, and the position you occupied durind the time 

said George A. was a pupil. 
3039 Answer. I was vice-president and had charge of the college, 
as answered. above. 

Interrogatory 5. Please state your means or opportunities of see- 
ing George A. and h-aring him talk during the time he was a mein- 
ber of your school. 

Answer. As vice-president, I had opportunities of seeing him and 
hearing him talk dayly and of noting his conduct. 

Interrogatory 6. You may now state, if you please, anything pe- 
culiar or eccentric you observed in either the conduct, actions, or 
habits of George A. during your acquaintance with him. 

Answer. One of the eccentricities was that he be- 
3004 & 3535 came very easily moved to anger and vivlence, and 
that notwithstanding all my efforts to have him think 

and reason were of no avail. 

Interrogatory 7. Please state while a pupil how he spent his time, 
what taste or disposition he evinced for study, and the character of 
his temper. 

Answer. There was no taste for study, but wasting of time in 
study hours. His temper was like that of a wayward child before 
the use of reason. 

Interrogatory 8. You may now state, if you please, what capacity 
he had, if any, for knowledge and the progress, if any, he made in 

his studies. 
3536 Answer. His capacity was like that of a wayward child of 
four or five year- of age, and his progress was in accordance 


therewith. 
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Interrogatory 9. Please state any difficulties you personally had 
or know of other members of your school having in the control and 
management of George A. while he was a pupil. 

Answer. Personal difficulties I had none, but trouble from the fre- 
quent complaints made of him to me by prefects and teachers, for 
which I punished him, and from which punishment I perceived no 
good arising; and I also at times witnessed myself his quarrelsome- 
ness and inattention to his studies. 

Interrogatory 10. If George A. was removed from the school 
3537 ~=please state the cause that lead to his removal or the reason 
why he was removed and the time when he left or was taken 

away, as nearly as you can. | 

Answer. The reason he was removed was his incapacity and way- 
wardness, for which reason I requested the parents to take him 
ory As near as I can recollect, he was taken away April, A. D. 

854. 

Interrogatory 11. Pleas- describe any periodical changes you may 
have observed in George A. while a pupil, and whether or not he 
had intervals when better and clearer of intellect. 

Answer. As near as I can recollect, at times he would go 
3538 along quietly for two or three days, and as far — his intel- 
lect went it was always the same. | 

Interrogatory 12. In your opinion as a teacher and from your ex- 
perience as such pleas- state whether or not George A. when a pupil 
under your charge possessed mental capacity sufficient to discharge 
the ordinary functions or duties of a student or pupil. 

Answer. In my opinion he had not the capacity or ordinary func- 
tion to discharge the duties of a student. 

Interrogatory 13. Basing your opinion on what you know and 
observed of George A. as detailed by you in this your deposition, 
was or was he not non compos meniis ? 

Answer. He was non compos meniis. 


3039 Not being able to complete the taking of said deposition, by 

reason that deponent was called to attend to some pastoral 
duties, I adjourned the further taking of the same until to-morrow, 
then to continue at the same place and between the same hours men- 


tioned in the annexed notice. 
(Signed) W. H. UCKER, Comm. 


Pursuant to adjournment as above stated, on the 14 day of May, 
in the year eighteen hundred and eighty, between the hours of 9 
o’clock in the forenoon and 5d o’clock in ‘the afternoon, at the resi- 
dence of the commissioner, I continued the taking of said deposition 


as follows: 


3040 A. O. WALKER, in continuance of his deposition com- 
menced yesterday,on his oath further says, &c.: 


Cross-interrogatories : 
lst. If you answer that the said George A. Davenport was placed 


™ 
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in a school with which you were connected state when he entered 
said school and how long he remained in it. 

Answer. To the best of my knowledge he was placed in college in 
September, A. D. 1853, and was taken away in April, A. D. 1854. 

2d. The object of evidence is to obtain facts that came under the 
personal observation of the witness and of which he has personal 

knowledge, and not matters that may have been told him by 
3541 others. How much and what portions of your answers to 
the interrogatories propounded to you by the other side are 
matters that came under your own personal observation and how 
much and what portions are matters that were told you by others? 

Answer. What I received from others was the complaints made 
by prefects and teachers. All my other answers were from my own 
personal knowledge and observations. 

3rd. Had you seen George A. before he was placed in the school 
: to which these questions refer? If so, state when, how 
3542 often, and for what length of time you saw him, and if you 

saw him after he had left said school. Let your answer on 
this point be as full and as particular as required by the first branch 
of this question. 

Answer. I saw George A. once before he entered college in the 
summer, A. D. 1853, while I was visiting the family, but [ did not 
make any particular examination of him. I was there several days. 
After he left college I visited the family three or four times up to 
the year A. D. 1856 and saw George A. during those visits, but can- 
1i0t state the length of each visit. 

4th. If you have stated that, in your opinion, the said 

3543 George A. was non compos meniis, state what you understand 

by non compos mentis, and state also whether such opinion is 

founded solely on what you personally observed in the said George 

A. while he was in your presence, or whether such opinion is to any 

and to what extent founded on or influenced by statements made 
to you by others. 

Answer. What I mean by non compos mentis is that he was in- 
capable of thinking or reasoning correctly, or, in other words, his 
mental capacity was that of a wayward child of four or five years 
of age, and my opinion is founded on personal observation during 

the time he remained at college, and not founded on 
3044 information from others. 
(Signed) A. O. WALKER. 


I, Wm. H. Ucker, a notary public, do hereby certify that A. O. 
Walker, the deponent, whose place of residence is Circleville, Ohio, 
was by me sworn to testify the whole truth of his knowledge touch- 
ing the matters in controversy in the cause aforesaid ; that deponent 
was examined and his examination reduced to writing by myself, 
who is neither of the parties, attorney of either, nor in anywise in- 
terested in the event of the suit, and after being by me carefully 
read over to the said deponent the same was sworn to and sub- 
scribed by the said deponent in my presence on the 14th day of 


Dn a os 
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3545 May, A. D. 1880, between the hours of 9 a. m. and 5 p. m. 
of said day, at Circleville, Pickaway county and State of Ohio. 
Given and certified to under my hand and seal official this 14 day 
of May, A. D. 1880. 
[SEAL. ] (Signed) WM. H. UCKER, 
Notary Public. 


3046 THE STATE OF OHIO, 
County of Pickaway, | 


I, Wm. H. Ucker, a notary public within and for the county 
of Pickaway and State of Ohio, or duly commissioner for that pur- 
pose, do certify that in pursuance of the annexed commission and 
notice came before me, at my place of residence, A. O. Walker, who 
was by me sworn and examined and such examination reduced to 
writing by myself, who is neither one of the parties, their attorney, 
nor in anywise interested in the event of the suit, and after being 
by me read over to him the same was sworn to and subscribed 

by said witness in my presence, and his said depositions 
3047 are now herewith returned. 

Given under my hand and seal official, hereto affixed, at 
Circleville, county of Pickaway and State of Ohio, this 14 day of 
May, A. D. 1880. 

[ SEAT. ] (Signed) W. H. UCKER, 
Notary Public. 


S$ - 


~Comnnissioner’- fees, $15.00; witness fees, 3.00. 


(Endorsed :) Jonathan Edwards, trustee, vs. Geo. L. Davenport: 
Opened and filed May 24, 1880. (Signed) Ed. R. Mason, c’k. 
Deposition of O. A. Walker. | 


3o4AS It is hereby certified that W. H. Ucker, on the 14th of May, 

A. D. 1880, was and now is a notary public for the county of 
Pickaway and State of Ohio, duly commissioned and acting as such, 
and that full faith and credit are due to his acts as such. 

In testimony whereof I, P. W. Brown, clerk of the court of com- 
mon pleas, have hereunto subscribed my name and affixed the seal 
of — court, at office, this 15th day of May, eighteen hundred and 
eighty. 

[SEAL. ] (S’g’d) P. W. BROWN, C’lk. 
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3549 In the Circuit Court of the United States for District of Iowa. 


JONATHAN EpWArRps, Plaintiff, 
vs. 
GeorRGE L. Davenport et al., Defendants. 


STATE OF MARYLAND, \ 
City of Baltimore, j 
Depositions of witnesses taken before me, G. Evett Reardon, a com- 
missioner appointed by the Governor of the State of Iowa, in the 
State of Maryland, residing in the city of Baltimore, on the fourth 
day of August, 1880, by virtue and in pursuance of the annexed 
agreement, at No. 687 West Fayette street, in the city of Baltimore, | 
State of Maryland, between the hours of 9 o’clock a. m.and x 
3500 6 o’clock p. m. of said day, to be read in evidence on the \ 
part of the defendants on the trial of a certain cause now 
pending in the circuit court of the United States for district of 
Iowa, wherein Jonathan Edwards, trustee, plaintiff, and George 
L. Davenport eé al., defendants. 
Present: Judge Brannan, attorney for plaintiff; George G. Hub- 2 
bell, Esq., attorney for defendants. 


Com missioner’s fees, including postage, &c., $15.36. 
Paid by the defendants. ? 


S$ - 


i. 


Also $2.50 paid to the witnesses by defendants. 
[SEAL.] (Signed) G. EVETT REARDON, a 
Commissioner. 
3501 In the Circuit Court of the United States for District of Iowa, t 
JONATHAN Epwarps, Trustee, vs. GkorGE L. DAVENPORT e¢ al. ay 
It is hereby stipulated that the defendants in tie above-entitled 
cause may, on the 4th day of August, A. D. 1880, at the city of Bal- no 
timore, in State of Maryland, before any notary public or other offi- 
cer qualified to take depositions, proceed to take the depositions of 
Joseph H. Clarke, Emma Clarke, Fannie Clarke, Mrs. Roach, daugh- | 
ter of Jos. H. Clarke, Miss Kate Clarke, all lately residing at 687 W. } 
Fayette St., in Baltimore. 
= 


Which testimony shall be taken on oral interrogatories to 
3592 be propounded to witness- by defendants’ attorney and cross- 
interrogatories by plaintiff’s attorney. 

Which depositions, when taken, may be used as evidence in be- 
half of defendants on the trial of the above cause, subject to all just 
exceptions as to competency, materiality, and reliancy, either of in- 
terrogatory or answers. 

Dated Davenport, July 23, 1880. 


(Signed) BRANNAN & JAYNE, 
-  Att’'y- for PUG. 
(Signed) GEORGE G. HUBBELL, 


Atty for Defendants. 
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may be,tually agreed that the depositions taken under this nature 

sent by the officer taking the same to Chas. H. Clemmer, 

Esq., of Davenport, Iowa, and by him returned for the 


me OS ey ow of taking copies of the same, and then to be forwarded 


v him to the clerk of the U. S. C. court court of Iowa, at Des 


Moines. 
Baltimore, Aug. 4, 1880. 
(S’o’d) BRANNAN & JAYNE, 
Att’ys for PUff. 
GEO. E. HUBBELL, 
Att'y for Def’t. 
3504 Deposition of Joseph H. Clarke. 


The said JosepH H. Clarke, being first duly sworn, doth depose 
and say, in answer to tne several interrogatories, as follows, to wit: 


Int. 1. State your name, age, residence, and occupation. 

Ans. 1. Joseph H. Clarke ; age, 89; residence, Baltimore city ; oc- 
cupation, professor of languages; I came to Baltimore city in the 
vear 1827. 

Int. 2. State whether or not, in and about the years 1858, 1859, 
1860, and 1861, you kept a school for the education of young gentle- 
men in Baltimore; and, if so, whether or not George A. Davenport, 

of Davenport, Iowa, was a pupil with you; if so, state the 
3000 time that he was such. 
Ans. 2. I did; he was; I think he was a pupil 3 vears. 

Int. 3. State under what circumstances he was received ; what was 
his mental condition as to capacity when received ; what progress he 
made in learning during the time he remained. 


(Objected to by plaintiff as incompetent, irrelevant, and im- 
material.) 


Ans. 3. The poor boy, he was not much favored by nature with 
regard to mental endowments. I regarded him as below mediocrity 
as to talent; still he made some progress while in my school. He 
had been put to school at Rock Hull college, with the Christian 

Brothers, but he would uot remain there, so his father told 
3556 me. He enquired whether I would receive him as a pupil 

and what I would charge. I told him yes, I would receive 
him for $700, including board, tuition, and books. 

Int. 4. State what was George A.’s attainment in scholarship when 
you received him. 


(Same objection.) 


Ans. 4. Well, he was a very poor scholar; could read, knew very 
little about calculation; that he never did learn well—he ‘had no 
capacity for it. He knew nothing of history, was a poor writer ; he 
knew nothing of grammer nor geography. 

Int. 5. Please state what duties you assigned to him as pupil; 
what studies you gave him. | | 

(Same objection.) 

120—145 
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d007 Ans. 5. He was taught to read, to write, to cipher. 
taught geography and grammer; that is all, - with 


Int. 6. Please state what progress, during the 3 years he was \.-> 
you, he made in arithmetic. 


(Same objection.) 

Ans. 6. I don’t know whether he reached the rule of three or not; 
he was a very poor calculator. 

Int. 7. State whether or not he ever learned the multiplication table 
correctly. 


(Same objection.) 


Ans. 7. I don’t think he did, correctly. I presume he had learned 
it, as the class were in the habit of repeating it every day. 

Int. 8. State whether or not, according to your best recollection, 
George could do a sum in multiplication of more than two figures. 


(Same objection.) 
3558 Ans. 8. Oh, yes; I believe he could. 
Int. 9. State whether or not George could add up correctly 
several sums. 


(Same objection.) 


Ans. 9. That I can’t say for certain. 

Int. 10. State whether or not George made any progress in gram- 
mer; if so, what. 

(Same objection.) 

Ans. 10. That Iam not able to speak positive on that subject; it 
is a good long time. He was a poor scholar, though ; the poorest 
of the poor that I had. 

Int. 11. State to what cause you attributed George’s inability to 
make progress in education. 


(Same objection.) 


Ans. 11. He was not over-studious, for one thing; he was not 
very smart; he had poor memory. I looked upon George 
3559 from the commencement as a boy not conscious, in the full 
sense of the word, of thoughts or doings. 
Int. 12. State what, as you observed it, was the character of his 
temper and disposition. 


(Same objection.) 


Ans. 12. I considered George as actuated in most everything he 
said and did from first impulse of mind, without reflection. He 
was very quick and quick-tempered. I was compelled on one occa- 
sion to drive him away from the school to his room and take his 
books. I suspended him for 3 days and sent him home to my 
house for leaving his seat and striking another boy to make 

him cry. That is the only one I remember the whole 


3560 ‘time. 
Int. 13. How did you treat George? 


(Same objection.) 
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Ans. 13. With the sameness of conduct. When I imposed to 
command I insisted upon it. I had but one course of treatment for 
him all the time and he got used to it and afterwards never refused 
to obey. I was always very positive, but never harsh. : 

Int. 14. When George left you to return home he was 21 years of 
age. Please state whether or not at that time, in vour opinion, his 
mental condition was such that he was competent to transact busi- 
ness requiring any degree of mental calculation and thought. 


(Same objection.) 


3561 Ans. 14. Oh, far, far, far from it. I really thought that he 
ought to have a guardian for life, and when I heard of the 
immense estate left him by his grandfather I thought it was the 
most unfortunate thing that could have happened for him, as it 
would have been better if he had had nothing. 
Int. 15. State whether or not, during the 3 years George was with 
you, he developed any degree of reasoning power; if so, state what 
your observations were respecting it. 


(Same objection.) 


Ans. 15. I hardly know how to answer that question. I never 
thought him a reasonable boy. I don’t know that I ever heard him 
reason in my life. It was for the want of reason that he 
3062 acted from impulse, as I already stated. 
Int. 16. George was a boarder in your family during the 
time he was your pupil, you have stated. Of whom did your family 
at that time consist ? : 


(Same objection.) 

Ans. 16. Wife, 7 daughters, and one son. 

Int. 17. What daughters were older than George or of the same 
age about? 

(Same objection.) 

Ans. 17. Mary Jane, Eugenia Roach, and Emma Jane Clarke. 
The rest were younger. 

Int. 18. State whether or not George did not, through his treat- 
ment, show a considerable degree of attachment to yourself and 
family. 

(Same objection.) 


Ans. 18. He did; respectful ; nothing remarkable. 
Int. 19. State what you observed as to his memory. 


3063 (Same objection.) 
Ans. 19. It was bad; it was rather dull. 


Int. 20. In narrating circumstances that had occur-ed, would 
George or not relate thein twice alike? 


(Same objection.) 


Ans, 20. I can’t tell what he did; I don’t recollect. 
Int. 21. State whether or not, from your observations of George 
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during the 3 years he was with you, he was or not, in your opinion» 
of sound mind. 


(Same objection.) 

Ans. 21. Certainly ; he was not. 

Int. 22. Would you have entrusted to him during said 3 years 
any errand requiring care on his part? | 


(Same objection.) 


Ans. 22. Indeed I would not; I would not have the confidence in 


him. 
3064 Int. 23. Please examine the letter I now show you and 


state whether it was the letter written by you at the time it 
purports to be written, June 26th, 1860. 

(Same objection.) 

Ans. 23. Yes; it is my letter, written at that time to George L. 
Davenport. 

(Handed to the commissioner and marked Exhibit “ A.”) 

Int. 24. State whether the letter here shown you, dated March 
19th, 1859, was a letter written by you to George L. Davenport? If 
so, please file the same as a part of this your deposition. 

(Same objection.) 

Ans. 24. It is, and I file it. , 

(Handed to the commissmioner and marked Exhibit “ B.”) 

Int. 25. Please state whether or not the letter shown you, 
3565 dated October 7th, 1859, was written by you; if so, please 
attach it as a part of this your deposition. 

(Same objection.) 

Ans. 25. It is, and I file it. 

(Handed to the commissioner and marked Exhibit “C.”) 

Int. 26. Please examine letter dated August 21st, 1862, directed to 
Charles E. Putnam, Esq’re, and state whether or not it is a letter 
written by you; if so, please attach a copy of the same. 

(Same objection.) 

Ans. 26. It is. | 

(Handed to the commissioner and marked. Exhibit “ D.’”) 

Int. 27. I will read you the letter of August 21st, 1862, to Charles 
E. Putnam, Esq’re, written by you from this city, which is Exhibit 
| “D;” state what recollection you have of a letter and certifi- 
3566 cate from Charles E. Putnam to which this is an answer. 

(Same objection.) 

Ans. 27. I can’t tell any more than the man in the moon about 
this letter or its subject-matter. I have forgotten all about it. 


SERIES SE AS chad DI ae a, eA aE RS 
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Cross-examination: 


1 Cross-int. You were keeping a select school at the time George 
A. Davenport was placed under your tuition ? 

1 Cross-ans. I was, and it has always been select since I’ve been in 
Baltimore. 

2 Cross-int. It was not a school for feeble-minded children ? 

2 Cross-ans. No; certainly not. I never heard of a school for 

feeble-minded children. 
3067 3 Cross-int. Did Mr. George L. Davenport visit you at your 
school-room or at your house? 

3 Cross-ans. No, sir; he never was in the school-room, for I did 
not keep school in the house. 

4 Cross-int. Did I understand you to say that at no time during 
the 3 years George was with you you considered him.of sound mind? 

4 > maaan I should rather qualify it and say of a perfectly sound 
min 

5 Cross-int. You think, then, that George, in what he said and did 
during the time that he was with you, acted more from impulse than 
from reflection ? 

5 Cross-ans. I do, all the time, and that first impulse which makes 
it still worse. 

6 Cross-int. Did you not find many of your pupils like 
3068 George, governed by their first impulses rather than by their 
reasoning ? 

6 Cross-ans. I never remarked it so much in others. 

7 Cross-int. Did George make any progress in arithmetic while 
he was with you? 

7 Cross-ans. Not much; he did not seem to have a taste for that 
branch. 

8 Cross-int. Did he make any progress in reading ? 

8 Cross-ans. Well, he read tolerably well; not remarkable. He 
read pretty correctly. 

9 Cross-int. Did he make any progress in penmanship? 

9 Cross-ans. More than in anything else, for he was very fond of 
scrib-ling. 

10 Cross-int. Did you note what progress he made in orthog- 
raph 

CE No; I can’t recollect whether he was a good speller 
or not. He ought to have been, for he had a great deal of prac- 

tice. 
3069 11 Cross-int. Do you remember what progress he made in 
geography ? 

- 11 Cross-ans. He was very fond of hunting out words. He was 
fond of topography, but he was deficient in the descriptions of caves, 
mountains, rivers, &e. He was fond of hunting out names on the 
map. 

19 Cross-int. What progress did he make in grammar? 

12 Cross-ans. Very poor. 
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13 Cross-int. Did you not have other pupils who made as little 
progress in the studies mentioned ? 
13 Cross-int. Oh, yes. 


And further this deponent saith not. 
(Signed) JOS. H. CLARKE. 


3570 Deposition of Eugenia E. Roach. 


The said Eveenra E. Roacn, being first duly sworn, doth depose 
and say, in answer to the several interrogatories, as follows, to wit: 


Int. 1. State your name, age, residence, and accupation. 

Ans. 1. Eugenia E. Roach; age, 47; residence, Baltimore city ; 
I am the daughter of Joseph H. Clarke, of Baltimore. 

Int. 2. Please state what recollection, if any, you have of George 
A. Davenport while he was a pupil of your father’s in 1859, 1860, 
and 1861 and a boarder in your father’s family. 

Ans. 2. I recollect his father bringing him on from Iowa 
3571’ to put him at schoo] with my father, and at the same time 
we received him as a boarder in our family. He was gen- 
erally well behaved whilst in the company of the family. He was 
very neat about his person. He was very peculiar about his clothes ; 
if there was anything wrong with his collars or shirts he would 
rumple them up, even to 3 or 4 shirts. He was very particular 
in saying he ee plenty of money and wanted things done right. 
He had a terrible disposition. He was very passionate and revenge- 
ful. If he got angry with a boy on the streets he would curse and 
say he would kill him on the first opportunity. I have known 
3072 my father go out and bring him in to keep him from fight- 
ing. He had particular antipathy to the colored race, and 
they, knowing he was not quite right, would call after him and 
tease him. He spent his afternoons mostly in killing rats. There 
was a stable just back of us that he used to frequent to kill them. 
He wanted to get a pistol to shoot the rats, and I believe he did get 
one, but my father took it away. He succeeded once in catching a 
rat and tied a string to it and kept it for several days, frightening 
girls with it and carrying it in his pocket. J think he must 
00723 have lamed it a little, for it was about half dead. He went 
to school every morning. He seemed to be fond of school; 
took his books, but made very little progress, that I could see. He 
used to come to me of an evening for me to help him with his 
studies. He would get me to read his dictation and he would write 
it, and his letters he could never write them alone. He always got 
me to assist him. By dictation I mean he was given a subject from 
a book to copy off, and I would read from the book and he write it. 
It was as often a line of spelling as anything else. Papa used every 
means to get him to learn, but it seems he could not do much. 
3073 Int. 3. State what progress you observed, if any, was made 
by him in his studies. 

Ans. 3. He made very little progress in any branch, except in 

penmanship and letter-writing. He learned to write tolerably fair 
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letters to his sisters, mostly on trifling subjects—something he had 
seen or done; very trifling. 

Int. 4. State whether or not you ever undertook to converse with 
George, as young people ordinarily do, upon the current events of 
the day; if so, what capacity did George evince to maintain a sus- 
tained and coherent conversation ? 

Ans. 4. No, I never spoke or-conversed with George upon any 

subject of importance whatever. The more trifling topic 
3574 pleased him most. He was an incessant talker; talked all 
the time. | 

Int. 5. Why did you not converse with him upon the serious sub- 
jects of current events; what reason had you for not doing so? 

Ans. 5. Because I did not think he was capable of discussing 
them. If he read the newspapers it was only marriages, deaths, 
fights, murders, and such like. He never read anything substan- 
cial. That formed principally the subject of his conversation in the 
evening in the parlor. If we were all there by ourselves we 

would let him talk, but when strangers were there we would 
8075 hush-‘him up. 

Int. 6. You state he was an incessant talker; please state 
whether you ever heard him talking when he evinced the capacity 
for reasoning and the exercise of judgment and thought. 

Ans. 6. Ne; not during the whole time he was in our family do 
IT recollect him talking like a sensibie person. 

Int. 7. In what light was George regarded and treated by you and 
the members of your father’s family during the time he was an 
inmate ? | 

Ans. 7. In all instances only as a child. 

Int. 8. State whether or not, in your opinion, based upon the facts 

and circumstances narrated by you in this your deposition, 
3576 =the said George A. Davenport was or not at any time during 
the 3 years of your acquaintance with him of sound mind ? 

Ans. 8. No; I never considered his mind sound on any subject 
whatever. | 


(Each and every interrogatory objected to by attorney for plain- 
tiff as incompetent, irrelevant, and immaterial.) 


Cross-€xamination : 


1 Cross-int. The school-room was at some distance from the house 
and on another lot, was it not? 
1 Cross-ans. Yes, sir; we lived on Mulberry street and the school 
was on Charles street. 
2 Cross-int. Where did George recite his lessons, at the house or 
school-room ? 
0017 2 Cross-ans. At the school-room ; sometimes he would get 
me to hear his lessons to see if he knew them. 
3 Cross-int. Were you present at the school-room while George 
was at his recitations? 
3 Cross-ans. No, sir; never present at the school-room while he 
said his lessons. 
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4 Cross-int. Then when you say George made but little progress 
in his studies your knowledge is not derived from your presence in 
the school-room at the time he said his lessons ? 

4 Cross-ans. No, sir; merely from hearing him and helping him 
at home. 

5 Cross-int. Did George seem to enjoy the company of the ladies 
of your family in the evening ? 

5 Cross-ans. Yes; he always made himself presentable in 

3578 the parlor and seemed to enjoy the society at home. Papa 

would never allow him out at night except as an escort with 

the girls. He was very fond of going to places of amusement, and 
would accompany the young ladies there. 

6 Cross-int. You say that George’s reading, so far as newspapers 
were concerned, was confined to marriages, deaths, fights, murders, 
and articles of a kindred nature; how do you know this? 

6 Cross-ans. I just judge from his conversation after having read 
the papers. 

7 Cross-int. Then your opinion of what he read is derived from 
his conversation ? 

7 Cross-ans. Yes, sir. 
3079 8 Cross-int. Did George whilst in your family meet other 
young ladies besides the young ladies of your family ? 

8 Cross-ans. Yes, sir. 

9 Cross-int. Did hid he seem to enjoy their company ? 

9 Cross-ans. Yes; he seemed to enjoy all society. 

10 Cross-int. When George left you to return to Iowa, did any of 
the young ladies of your family or any other ladies promise to write 
to him? : 

10 Cross-ans. I do not know;I promised to write. I was much 
older than he and a widow at the time. I did not write. He wrote 
me once, but I never answered it. 

11 Cross-int. What do you understand by a sound mind? 

11 Cross-ans. I understand by a sound mind—a person that can 

talk and converse on any subject I should say had a sound 
3080 mind. Of course, to be intelligent you must have a sound 


mind. 
And further this deponent saith not. 
(Signed) EUGENIA E. ROACHE. 
3581 Exuisit “ A.” 


Batt., June 26, 60. 
To Geo. L. Davenport, Esq. 


Dear Sir: I hope you have improved in your health since we 
heard from you by Miss Naomi’s letter to her brother Geo. We 
thank Providence for His goodness in granting us unusual health, 
while many of our neighbors and immediate friends have been a 
assailed by heavy colds, rheumatism, and others of the leg’on of 
maladies incident to human nature. 

Master Geo. is progressing, not in proportion to the pains and 
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labor expended on him, but in proportion to his application and 
abilities. | 

3982 I have occasion sometimes to scold and put him on short 
allowance of money, and he takes all like a child without 

murmuring. 

My family say they never sawso good-natured a boy. He is very 
fond of doing little matters in our flower garden, and, moreover, be- 
ing a mortal enemy to rats, is ever on the elert to contrive means to 
exterminate them from the premises. alin 

Allow me, d’r sir, to ask you if you have written to me since Apr. 
26th, when you sent me $200, desiring me to use $50 of it for Geo.’s 
personal necessities, and to credit your acc’t of his board, washing, & 
tuition by $150, and that in a few days you would send me $200 

more. I thought, perhaps, you had written and the letter 
3083 had miscarried. 
With the sincere wish and desire that vou may speedily 
recover from your cold, I remain with high sentiments of esteem, 
Y’r ob’d’t serv’t, 
(Signed) JOS. H. CLARKE. 


George L. Davenport, Esq’r., president of State Bank of Iowa. 


3584 Exuisit “ B.” 


Geo. L. Davenport. Esqr. 

DraAR Sir: Thinking you have by this time arrived at the place 
of your destination and are expecting to hear from us, I hasten to in- 
form you we are all well and that son George seems happy and con- 
tented with his new home; rises early every morning and assists at 
the bishop’s mass. He also promises me he-will go to confession 
next week. I am much pleased with his docility and innocent 
frankness of deportment. I require of him unequivocal obedience 

to all my rules, and thus far I have no trouble with him, 
3085 either in or out of school. There is no fear of his being 

spoiled by me through excessive indulgence. I will treat 
him kindly and at the same time insist on his making a profitable 
use of his tinie. After school hours he has a certain portion of time 
assigned him for study in his private chamber and certain exercises 
to write out, which I see him perform. I imagine I can already per- 
ceive some improvement he has made in reading and writing. He 
almost knows his enumeration and multiplication tables. I give 
him, besides, a short task in geography and Eng. grammar every 

day, and this is the sum total of his educational exercises at 
3086 present. So long as George continues to be fond of the house, 

as he now is, I will entertain favorable hopes of his success. 
Please excuse this hasty sketch. By next week you may expect‘a let- 
ter from son Geo. With high consideration, I remain, your ob’d’t 


serv’t, 7 
(Signed) JOS. H. CLARKE, 
“% Mulberry St., No. 20. 
Baltimore, Mar. 19th, ’59. 
P. S—Madam Clarke’s respects to you and Judge Mitchel. 
121—145 
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3587 ExHIsitT “ C.” 


Batt., Oct. 9th, ’59. 
Geo. L. Davenport. 

Dear Sir: From these few lines you will learn we are all well 
and hope to hear simiiar good tidings from you and family. Your 
son Geo. is well and, from all I see and gather from the family, is 
happy and contented. He is progressing slowly and understat.d- 
ingly in his respective studies, and is become fond of arithmetic and 
grammar and imagines he knows a great deal; yet, I assure you, he 
Jacks stability and perseverance, for he is studious and indolent by 

fits and starts and no one thing long. He is easy to manage, 
3088 perfectly obedient, does not pretend to excuse himself when 

censured, tho’ he will sometimes be a little sulky, which does 
not last long. Of the last $50 you sent for his use I had to spend 36 
of it for necessary articles of clothing. Geo., you know, is very de- 
structive on clothes. Please send him some money. I have had to 
advance him pocket money now 3 weeks, and my financies are low. 
Mrs. C. joins me in respects to you and family. 

Y’r friend, 

(Signed) JOS. H. CLARKE. 

P. S—I will be happy to hear from you soon. According to 
agreement I send you enclosed the advance bill of board and tuition 
of son George, which I hope will prove satisfactory. 


3589 Exursit “ 2D.” 


To Charles E. Putnam, Esgqr. 


Sir: I rec’d yours of 21st inst. accompanied with a copy of a cer- 
tificate which you wish me to certify to on oath. You may —, and 
I don’t doubt are, employed by Geo. L. Davenport, Esqr., to attend 
to this business for him, but you perceive at once, sir, you are not 
acting as a business man to call on me—a perfect stranger to you— 
to do you a favorat my cost; had Mr. Davenport written to me him- 
self I would not chuckle at the small sacrifice of cost. I have had 
similar business before this, and know that if the affidavit is made 

before a magistrate the seal of the court is required to make 
3090 it valid out of the State. I presume one dollar will cover the 
cost, which may be remitted in stamps. 
Yours respectfully, 


(Signed) JOS. H. CLARKE. 
Balt., Aug. 21, ’62. 
38091. STATE OF MARYLAND, | 


City of Baltimore, § **° 


I, G. Evett Reardon, a commissioner of the State of Iowa in the 
State of Maryland, residing in the city of Baltimore, do hereby cer- 


tify that the witnesses, Joseph H. Clarke and Eugenia E. Reach,’ 


were by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth; the foregoing depositions were duly 
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taken, reduced ‘to writing, and signed by the witnesses before me, 
at the place and time therein mentioned and specified in the caption 
hereof, pursuant to the annexed agreement. 
In testimony whereof I have hereunto set my hand and 
3092 affixed my official seal, at Baltimore city aforesaid, this 4th 
day of August, A. D. 1880. 
[SEAL.] (Signed) G. EVETT REARDON, 
A Commissioner of the State of Iowa in the State 
' of Maryland, Residing in the City of Baltimore. 
Received and opened by me this 9th day of September, 1880. 
(Signed) C. H. CLEMMER. 


[Endorsed :] Eq. No. 1480. Edwards, trustee, vs. Davenport et al 
Deposition of Jos. H. Clarke for def’t. 
(Endorsed :) Filed Sept. 1, 1881. E. R. Mason, clerk. 


3093 Circuit Court of the.United States, Ninth Circuit, District 
of California. 


In U.S. Cireuit Court, District of Iowa. 


’ 


JONATHAN EpWARDs, T 


The President of the United States of America to J. Meredith Davis, 
Greeting : 


You are hereby required that, all and singular business and ex- 
cuses being set aside, you appear and attend before L. S. B. Sawyer, 
a commissioner of the circuit court of the United States, of the ninth 

judicial circuit, in and for the district of California, to be held 
3094 at the court-house of said court in the city of San Francisco 

on the 29th day of October, A. D. 1880, at 11 o’clock a. m., 
then and there to testify in the above-named cause now pending in 
said court on the part of the above-named defendant. 

And for a failure to attend as above required you will be deemed 
guilty of contempt of court and liable to pay to the party aggrieved 
all loss and damages sustained thereby. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the seal of said circuit 
3995 court, this 15th day of October, in the year of our Lord one 
thousand eight hundred and eighty, and of our Independence 
the 105th. : 
[SEAL. ] (Signed) L. S. B. SAWYER, Clerk. 


’t., vs. GEORGE L. DAVENPORT ef al. 


3596 | Marshal’s Return. 


I, after diligent search J have been unable to find J. M. Davis, 
the within-named witness. 
Dated this 29th day of October, 1880. 
A. W. POOLE, U. S. Marshal. 
CHAS. L. FLOWER, Deputy. 
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3597 Cireuit Court of the United States, Ninth Circuit, District 
of California. 


In U.S. Circuit Court, District of Iowa. 
JONATHAN EDWARDS vs. GEORGE L. DAVENPORT et all. 


The President of the United States of America to J. Meredith 

Davis, Greeting: , 

You are hereby required that, all and singular business and ex- 
cuses being set aside, you appear and attend before L. S. B. Sawyer, 

a commissioner of the circuit court of the United States, of 
3598 the ninth judicial circuit,in and for the district of California, 
| at room 49 U.S. A ppraiser's building, in the city of San Fran- 
cisco, on the 5th day of November, A. D. 1880, at 11 o’clock a. m., 
then and there to testify in the above-named cause now pending in 
said court on the part of the above-named defendant. 

And for a failure to attend as above required you will be deemed 
~ guilty of contempt of court and liable to pay to the party aggrieved 
all loss and damages sustained thereby. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 

Supreme Court of the United States, and the seal of said 
3599 circuit court, this 3rd day of November, in the year of our 
Lord one thousand eight hundred and eighty, and of our 


Independence the 105th. 
ay (Signed) L.S. B. SAWYER, Clerk. 


3600 Marshal’s Return. 


I have served this writ by copy on J. M. Davis this 4 day of No- 
vember, 1880. 
(S’g’d) A. W. POOLE, JU. S. Marshal. 
CHAS. L. FLOWER, Deputy. 


3601 Circuit Court of the United States, District of Iowa, ss: 


To L. S. B. Sawyer, a commissioner of the U.S. circuit court at San 

Francisco, California, Greeting : 

Know ye that, in confidence of your prudence and fidelity, you 
have been appointed and by these presents you are invested with 
full wor and authority to examine J. Meredith Davies on his cor- 
poral oath as a witness in a cause depending in the circuit court of 
the United States for the district of Iowa, wherein Jonathan Edwards, 
trustee, &c., is complainant, and Geo. L. Davenport e¢ al. are defend- 

ants, on the part of the defendant upon the interrogatories 
3602 annexed to this commission; and therefore you are hereby 

commanded that at certain days and places, to be appointed 
by you for that purpose, you do cause the said J. Meredith Davies 
to come before you and then and there examine him on oath upon 
the said interrogatories; that you propound to the said witness the 
interrogatories and cross-interrogatories hereto annexed and cause 
the same to be written out and the answers thereto:to be inserted 
immediately following the respective interrogatories; that you cause 
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the whole to be read over to the witness and the same to be sub- 
scribed by him and duly sworn to before you; that you take said 
deposition, in accordance with your certificate, which you 
3603 will attach to the deposition of each separate witness, stating 
that it was subscribed and sworn to by the said witness at 
the time and place therein mentioned ; that you then seal up the 
whole, including this commission and the interrogatories hereto 
annexed, all enclosed in one envelope, and return the same to the 
clerk of the United States circuit court at Des Moines, Iowa; that 
you endorse on the outside of said envelope thus directed the title 
of the cause in which the deposition is to be used, and that you exe- 
cute this commission with all convenient speed. 
Witness the Honorable Morrison R. Waite, Chief J ustice of 
3604 the Supreme Court of the United States, this seventh day of 
October, 1880, and in the 105th year of the Independence of 
the United States of America. 
Attest: 
[SEAL. ] (Signed) E. R. MASON, 
Clerk of United States Circuit Court, District of Iowa. 


3605 In the Circuit Court of the United States, District of Iowa. 
JONATHAN Epwarps, Trustee, vs. GEORGE L. DAVENPORT eé¢ al. 


To the complainant or Mess. Brannan and Jayne, his solicitors: 


You are notified that the defendant, Sarah G. Davenport, guard- 
lan of George A. Davenport, will, in the above cause, on Tuesday, 
the 5th day of October, 1880, or as soon thereafter as counsel can be 
heard, move the court for an order authorizing a commission to issue, 

directed to some suitable person residing in San Francisco, 
3606 California, to take the deposition of J. Meredith Davies on the 

annexed written interrogatories, which deposition will be read 
in evidence on the trial of the above cause. 

You can file cross-interrogatories if you wish. 

(Signed). GEO. E. HUBBELL, 
: BILLS & BLOCK, 
J. M. FISHER, 
MARTIN, MURPHY & LYNCH, 
Def’t’s Att’ys. 


The plaintiff acknowledge- service of this notice this 27th day of 
September, 1880, and annex- hereto objections to the interrogatories 
prepared and submitted on the part of the said Sarah G. Davenport, 
guardian, and also cross-interrogatories. 

(Signed) BRANNAN & JAYNE, 
| Alt’ys for "PV ff. 


(Endorsed :) Filed Oct. 6, 1880. E.R. Mason, clerk. 


J6O0 HENRY R BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 


3607 In the Circuit Court of the United States, District of Iowa. 


JONATHAN EpWARDs, Trustee, 
V3. 
GEORGE L. DAVENPORT, SARAH G. DAVENPORT, Guardian of George 
A. Davenport, e¢ al. 


Interrogatories-in-chief to be propounded unto J. Meredith Davies, 
as a witness for the defendant, Sarah G. Davenport, guardian of 
George A. Davenport, in pursuance of a commission to be in this 
cause in the behalf issued. 


Interrogatory 1. Please state your name, age, residence, and pres- 
ent business or occupation. 
3608 Interrogatory 2. You may nowstate the business you have 
been engaged in during the last ten years and at what places 
you have resided during that time. 

Interrogatory 3. If in answer to the last question you state that 
part of your business during the time referred to was that of general 
manager of the commercial agency of R.G. Dun and Co. for Dav- 
enport and surrounding country, plJease state who first had charge of 
such agency at this place (Daven port)and what your general duties 
were, and whether or not Muscatine county and city were included 
in your districts. 

Interrogatory 4. If during the time you had the manage- 

3609 mentof R.G. Dun and Co.’s business at Davenport you formed 

the acquaintance of Mr. Underwood and William A. Clark, of 

Muscatine, Iowa, please state when you first became acquainted with 

them or either, and ‘what, if any, business you transacted with them 
or either of them ? 

Interrogatory 5. You may now state whether or not you were ac- 
quainted with George L. Davenport and his son George A. during 
your business residence in the city of Davenport. 

Interrogatory 6. In the suit in which your deposition 1s now be- 
ing taken it is averred by the plaintiff that about the Ist day of 

May, A. D. 1875, George L. Davenport and George A. Daven- 
3610 port borrowed from the Equitable Trust Company of New 

London, Connecticut, the sum — about ninety-five thousand 
dollars, and to secure the same executed a mortgage on certain real 
estate in this the city of Davenport. We will now ask you to state 
whether or not you called any person’s attention to the fact that a 
loan was desired to be made by George L. Davenport; and, if so, 
please state whose attention it was, where it was, and the time, and 
all the facts and circumstances connected therewith. 

Interrogatory 7. We believe that it is a fact conceded or that wil 

will not be disputed that the firm of Underwood and Clarke, 
3611 of Muscatine, Iowa, acted for or as agents of the Equitable 

Trust Company in negotiating the loan mentioned in the pre- 
ceeding question? You may now state whether or not preceeding 
the loan being made you had a conversation with them or either of 
them on the subject of the loan or of the desire of the Davenports 
to make a loan; if yea, please state what that conversation was and 
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all the facts and circumstances connected therewith—that is, with 
whom did you have the conversation, when and where, and what 
was said ? : 

Interrogatory 8. You may now state any and all conversations 

that you may have had with said Underwood or Clark or 
3612 either of them during the progress of said loan, and in this 

connection you will please state what was said by them or 
either to you concerning George A. Davenport’s mental condition 
or capacity to make contracts, or what you said to them on that 
subject, and what was done by them at your suggestion in the way 
of making inquiries as to George A. Davenport’s mental condition to 
make contracts. | 

Interrogatory 9. If before the loan was made or during the nego- 
tiations leading thereto you, in company with either Clark or Under- 

wood or any other party, searched the records of Scott county 
3613 to ascertain if a guardian had ever been appointed for George 

A. Davenport, you will state all the facts and circumstances 
In connection therewith. 

Interrogatory 10. Do you remember a gentleman by the name of 
John Rockwell, of New York city, calling on you at your office, in 
Davenport, lowa, during the negotiations of said Logan? If you 
should answer the first part of this question in the affirmative, then 
please state what, if anything, he said to you or you to him con- 
cerning George A. Davenport’s mental condition. 

Interrogatory 11. Do you know or can you state how Mess. 
3614 Clark and Underwood became interested in making the loan 
referred to? 

Interrogatory 12. Who first put them, so to speak, on the track of 
this loan? 

Interrogatory 13. Is it or not true that they or some one of them 
stated to you that they had doubts about George A. Davenport’s ca- 
pacity to make a mortgage ? 

Interrogatory 14. Do you know or can you set forth any other 
matter or thing which may be a benefit or advantage to the parties 
at issue in this case or either of them or that may be material to 
the subject of this your examination or the matters in question in 

this cause? If yes, set forth the same fully and at large 
0615 in your answer. 
(Signed) MARTIN, MURPHY & LYNCH. 
GEO. E. HUBBELL. 
J. M. FISHER. 
BILLS & BLOCK. 


3616 Plaintiff, — his counsel, protests against and objects to the 

assumption or belief stated in the first clause of the 7th inter- 
rogatory, to wit, to all that portion of said interrogatory which says 
“ We believe it is a fact conceded or that will not be disputed that 
the firm of Underwood & Clark, of Muscatine, Iowa, acted for or as 
agents of the Equitable Trust Company in making the loan men- 
tioned in the proceeding question,” upon the ground that such al- 
leged fact has not been conceded, and because it states matter which 
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counsel assume to believe and asks for no facts within the knowledge 
of the witness, and because the belief or the assumed belief of 
3617 counsel is immaterial; and he objects to the question as a 
whole for the reason for the matters therein inquired of are 
hearsay, and that no reason or sufficient foundation has been laid 
for them. 

Plaintiff objects to the 8th interrogatory because the matters in- 
quired of therein are mere hearsay, and because it has not been 
shown that the said Underwood and Clark were the agents of the 
said Equitable Trust Company. | 

He objects to the 9th interrogatory for the reason that the same 
is indefinite and uncertain and the facts sought to be elicited by it 

are incompetent, irrelevant, and immaterial. 
3618 He objects to the 13th interrogatory because it fixes no 
time, because it is mere hearsay, because it calls for the state- 


- ments of persons not parties tothe suit nor interested therein, and 


because it is not shown that the person or persons whose statements 
or declarations are inquired of were at the time the agents of the 
Equitable Trust Company. 


3619 Cross-interrogatories by plaintiff: 


Cross-interrogatory 1. State what particular business you are now 
engaged in in San Francisco and its duties. 

2d Cross-interrogatory. State when, where, and under what cir- 
cumstances you first mentioned any knowledge you might have 
touching the matters and things inquired of in the interrogatories- 
in-chief, and state particularly whether you mentioned the same on 
your own motion to the attorneys or any of them appearing for and 
representing Mrs. Sarah G. Davenport as guardian of her son, George 

A. Davenport, or whether they or any of them first made in- 
3620 quiry of you in respect to said matters. 
3 Cross-interrogatory. Were you in the city of Davenport, 
Iowa, during the week when the last Scott county agricultural fair 
was in progress, viz., during the week commencing Sunday, Septem- 
ber 5, 1880, and ending Saturday, September 11, 1880? 

4 Cross-interrogatory. If you answer that you were in Davenport 
during the week named state whether or not the attorneys of Mrs. 
Sarah G. Davenport, as guardian of her said son, George A., or any 
of them spoke to you and arranged to have your testimony in this 
cause taken on Monday, September 13, 1880. 

5 Cross-interrogatory. If you say they did see you and ar- 

3621 range for the taking of your testimony at the time and place 

named in the proceeding interrogatory, state if you remained 

in Davenport until that day, and if you did not so remain state when 

and on what train you left Davenport and for what place and why 
you did not remain to have your deposition taken. 

6 Cross-interrogatory. If in-answer to the concluding portion of 
the 8 interrogatory you state that inquiries were made at your sug- 
gestions in regard tothe mental condition of the said George A. Dav- 
enport state when and by whom these inquiries were made and of 
whom made, and all the particulars. 
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7 Cross-interrogatory. If in answer tothe9interrogatory you 
3622 state that during the negotiations for said loan you, in com- 

pany with Clark or Underwood or any other party, searched 
the records of Scott county to ascertain if a guardian had been ap- 
pointed for George A., state who such other party, if any, was and 
the result of your search. 

8 Cross-interrogatory. If in answer to the 10 interrogatory you 
state that a gentleman named John Rockwell, from New York, called 
on you at your office during the negotiations of said loan, fix the 
exact time of his so calling as accurately as you can from your own 
recollection State how often he called, whether he came alone or 

in company with any other person, and if with any other 
8623 person who that person was, how he was introduced, and 

how often and during how many days you were in his com- 
pany; and if you state that conversations were held between him 
and you in regard to the mental condition of George A., give those 
conversations as nearly and as fully as you can, all that was said 
between you and him on that subject. | 

9 Cross-interrogatory. Did you call upon him at or go with him 
to his hotel; and, if so, at what hotel ? : 

10 Cross-interrogatory. If in answer to the 11 interrogatory you 

state you know and undertake to state how Underwood and 
3624 Clark became interested in making the loan referred to state 
how and from whom you obtained this information. 

11 Cross-interrogatory. If in answer to the 13 interrogatory you 
state that they or one of them stated to you that they had doubts of 
George A. Davenport’s competency to make a mortgage, state which 
of them made such remark, and when and where the same was made, 
and how it come to be made, what reply you made to it, and all that 
was said between you and them on that subject. 

(S’g’d) BRANNAN anp JAYNE, 
: Sol’rs for Compl. 


3625 Circuit Court of the United States for the District of Iowa. 


JONATHAN EpwaRps, Trustee, 
v8. No. —. 
GEORGE L. DAVENPORT et al. 


Be it remembered that on this 5th day of November, A. D. 1880, 
at my office, room 53 in the United States court building, here 
known as U. S. Appraiser’s building, in the city of San Francisco, 
district of California, personally appeared before me, L. S. B. Saw- 
yer, special commissioner herein and clerk and commissioner duly 
appointed by-the circuit court of the United States for the ninth 

circuit and district of California, John Meredith Davies, a 
3626 witness on behalf of the defendant in the above-entitled suit, 
and the said witness having been by me first cautioned and 
sworn to testify to the truth, the whole truth, and nothing but the 
truth in the cause aforesaid did thereupon depose and say as fol- 
lows—that is to say: . 
122—145 
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Question. What is your name, age, occupation, and place of resi- 
dence ? ee 

Answer. Mv name is John Meredith Davies; my age is 38 years 
and upwards; my occupation is railroad agent, and my place of resi- 
dence Davenport, Iowa. 


Not being able to complete the taking of this deposition by reason 
of other business of witness, I adjourn the further taking 
3627 of the same until to-morrow at 10 o’clock a. m., then to be 
continued at the same place and between the same hours 
mentioned in the annexed notice. 
Pursuant to the adjournment above stated, on the 6th day of 
November, 1880, between the hours of 10 a. m. and 3 p. m., at the 
said place, I continued the taking of said deposition as follows: 


Int. 2. You may now state the business you have been engaged in 
during the last ten years and at what places you have resided dur- 
ing that time. 

A. Railroad agent, street-car builder, and manager of R. G. Dun 

and Co.’s merchantile agency at Davenport, Iowa, and have 
3628 resided at Davenport, Iowa, and Chicago, Illinois, and since 

January Ist, 1880, have resided temporarily on the Pacific 
coast. 

Int. 3. If, in answer to the last question, vou state that part of your 
business during the time referred to was that of general manager of 
the commercial agency of R.G. Dun and Co. for Davenport and 
surrounding country, please state who first had charge of such 
agency at this place (Davenport), and what your general duties 
were, and whether or not Muscatine county and city were included 
in your districts. 

A. I was first manager of the local agency of R. G. Dun & Co. at 

Davenport, which included Muscatine county and city. 
3629 I. 4. If during the time you had the management of R. G. 
Dun and Co.’s business at Davenport you formed the acquaint- 
ance of Mr. Underwood and William A. Clark, of Muscatine, Iowa, 
please state when you first became acquainted with them or either, 
and what, if any, business you transacted with them or either of 
them? 

A. Yes; but I cannot swear to the date of making their acquaint- 
ance. I have been acquainted with them, however, about six years. 
When in Muscatine investigating the standing of its business men 
I would interview these gentlemen to ascertain their views as to the 

worth, standing, and business capacity of the local merchants. 
3630 I.5. You may now state whether or not you were acquainted 
with George L. Davenport and his son George A. Davenport 
a business residence in the city of Davenport? 
. Yes. | 

Int. No.6. In the suit in which your deposition is now being 
taken it is averred by the plaintiff that about the 1st day of May, 
A. D. 1875, George L. Davenport and George A. Davenport borrowed 

from the Equitable Trust Co. of New London, Conn., the sum of 
about ninety-five thousand dollars, and to secure the same executed 


an 
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a mortgage on certain real estate in this the city of Davenport; we 
will now ask you to state whether or not you called any personal 
attention to the fact that a loan was desired to be made 
3631 by George L. Davenport ; and, if so, please state whose atten- 
tion it was, where it was, and the time and all the facts and 
cir:umstances connected therewith. 

A. When in Muscatine, during one of my visits, Messrs. Under- 
wood and Clark stated to me that they had a large amount of money 
to loan on good security, asking whether I knew of any desirable 
loans that could be made in Davenport or Scott counties, I an- 
swered them that George L. Davenport was referred to be in finan- 
cial troubles, and that an effort was being made to mortgage some 
of his property and the Davenport estate, whereby. he could get out 

of trouble. I advised them to investigate it. 
3632 Int. 7. We believe that it is a fact conceded, or that will 
not ‘be disputed, that the firm of Underwood and Clark, of 
Muscatine, Iowa, acted for or as agents of the Equitable Trust Co. in 
negotiating the loan mentioned in the preceding question. You 
may now state whether or not, preceding the loan being made, you 
had a conversation with them or either of them on the subject of 
the loan or.of the desire of the Davenports to.make a loan; if yes, 
please state what that conversation was and all the facts and circum- 
stances connected therewith—that is, with whom did you have the 
conversation, when and where, and what was said ? 
3639 A. My answer to this interrogatory is tle same as to inter- 
rogatory No. 6. 

Int. 8. You may now state any and all conversations that you 
may have had with said Underwood or Clark or either of them 
during the progress of said loan, and in the connection. you will 
please state what was said by them or either to you concerning 
George A. Davenport’s mental condition or capacity to make con- 
tracts, or what you said to them on that subject, and what was done 
by them, at your suggestion, in the way of making inquiries as to 

George A. Davenport’s mental condition to make contracts. 
3634 A. Following my suggestion, one of these gentlemen, Under- 
wood or Clark, I could not positively swear which one of the 
two, called at the office of the agency, in the city of Davenport, and 
stated that they were negotiating the- Davenport loan, taking a | 
mortgage from George A. Davenport on his property, asking me in 
confidence if I knew anything regarding the capacity of George A. 
Davenport to make a mortgage. I answered that it was reported that 
George A. Davenport had a guardian; that his father some years 
previous had been so appointed, and that as such he had been man- 
aging George A.’s estate, advising an investigation of the 
3635 records to uscertain the truth or falsity of said common re- 
port. This I understood was done in the circuit and district 


‘court records by the attorney of Messrs. Underwood and Clark, 


Henry Jayne, Esq., of Muscatine. 

Int. 9. If, before the loan was made or during the negotiations 
leading thereto, you, in company with either Clark or Underwood 
or any other parties, searched the records of Scott county to ascer- 
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tain if a guardian had ever been appointed for George A. Daven- 


port, you will state all the facts and circumstances in connection 
therewith. | 

A. I accompanied Mr. Jayne, of Muscatine, to the court-house of 

Scott county, who made an investigation of the records, as 
30636 suggested in my answer to interrogatory 8. I understood 

that this investigation not proving satisfactory, that it was 
decided to have a thorough examination of all court records and 
transcripts of title made by one of the local attorneys of the city. 

Int. 10. Do you remember a gentleman by the name of Jobn 
Rockwell, of New York city, calling on you at your office in Daven- 
port, Iowa, during the negotiation of said loan? If you should 
answer the first part of the question in the affirmative, then please 
state what, if anything, he said to you or you to him concerning 

George A. Davenport’s mental condition? 
3637 A. A gentleman whom [understood to bethe representative 
of of the Equitable Company—his name I could notswear to— 
called on me at the office of the agency in the city of Davenport. 
He stated that he was in our city to pass upon the loan negotiated 
by Messrs. Underwood and Clark on the Davenport property. I 
told him what I had previously mentioned to Messrs. Underwood 
and Clark as to the common report of George A. having a guardian, 
but that I had understood that the investigation of the records did 
not show such to exist. As to George A.’s mental condition 
3638 or capacity to make a mortgage he could ascertain the views 
of business men who had been residents of the city of Dav- 
enport many years longer than I had; that it was a matter that the 
records of the Muscatine agency were not interested in, George A. 
never having, to my knowledge, asked for credit. 

Int. 11. Do you know or can you state how Messrs. Clark and 
Underwood became interested in making the loan referred to? 

A. I suppose in the ordinary course of their business. 

Int.12. Who first put them, so to speak, on thetrack of this loan ? 

A. I believe I did by advising them to go to Davenport or 
3639 to communicate with Mr. Putnam, of Putnam and Rogers, 
the attorney of George L. Davenport. 

Int. 18. Is it or not true that they or some one of them stated to 
you that they had doubts about George A. Davenport’s capacity to 
make a mortgage? 

A. The investigation of the common report that he had a guardian 
would indicate it. 

Int. 14. Do you know or can you set forth any other matter or 
thing which may be a benefit or advantage to the parties at issue 
in this case or either of them, or that may be material to the sub- 
ject of this your examination or the matters in question in this 
cause? If yes, set forth the same fully and at large in your an- 

swer. 
3640 A. I understood that George A. Davenport was willing to 
mortgage his property for the relief of his father’s financial 
difficulties, who had become so involved by large endorsements; 
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that is all I know of that is material to the case, in addition to the 
interrogatories hereinbefore propounded. | 


Cross-examination : 


Cross-int. 1. State what particular business you are now engaged 
in in San Francisco, and its duties. 

A. Iam in charge of the Pacific Coast passenger department of 
the Chicago and Northwestern R. R. Co. 

Cross-int. 2. State when, where, and under what circum- 
3641 stances you first mentioned any knowledge you might have 
touching the matters and things inquired of in the interroga- 
tories-in-chief, and state particularly whether you mentioned the 
same on your own motion to the attorneys or any of them appear- 
ing for and representing Mrs. Sarah G. Davenport, as guardian of 
her son, George A. Davenport, or whether they or any of them first 
uiade inquiry of vou in respect to said matters. 

A. When the notice of suit appeared in the Davenport Gazette, 
the time and date I could not swear to, meeting Hugh Martin in 

one of my street cars, I asked him about the suit, and we 
0642 drifted into conversation regarding the same. I stated to him 

that I remembered the time such loan was made. Some time 
after this meeting in the street car Mr. Martin sent for me to — his 
office and inquired more particularly about my knowledge of the 
transaction referred to, and I gave him, as near as I could, my recol- 
lection of the negotiation of loan by Messrs. Underwood and Clark 
on George A. Davenport’s property. 

Cross-int. 3. Were you in the city of Davenport, Iowa, during the 
week when the last Scott county agricultural fair was in progress sand 
during the week commencing Sunday, Sept. 5th, 1880, and ending 
Saturday, Sept. 11th, 1880? 

A. Yes. 


3643 Cross-int. 4. If you answer that you were in Davenport 

during the week named state whether or not the attorneys of 
Mrs. Sarah G: Davenport, as guardian of her said son, George A., or 
any of them, spoke to you and arranged to have your testimony in 
this cause taken on Monday, Sept. 13th, 1880. 

A. Messrs. Martin and Lynch notified me that they would take 
my deposition on Thursday of fair week. I strenuously objected, 
claiming that.I could not possibly give them any time 0:1 that day 
on account of-my business. They then urged Saturday. I had the 

same objection, and suggested Monday. 
3644 Cross-int. 5. If you say that they did see you and arranged 
for the taking of your testimony at the time and place named 
in the preceding interrogatory state if you remained in Daven _ | 
until that day, and if you did not so remain state when an 
what train you left Davenport and for what place and why you did 
not remain to have your deposition taken. 

A. I did not remain in Davenport until Monday, because I was 
notified that my presence was absolutely necessary at Ogden, Utah, 
on the 14th Sept. Hence to reach them by that time I had to leave 
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Davenport on the evening train on Saturday, Sept. 11th, via the 
Chicago, Rock Island and Pacific railway. 

3645 Cross-int. 6. If, in answer to the concluding portion of the 
8th interrogatory, you state that inquiries were made at your 

suggestion in regerd to the mental condition of the said George A. 

Davenport state when and by whom these inquiries were made and 

of whom made and all the particulars. 

A. Mr. Clark or Mr. Underwood, I could not positively swear which, 
madea partial investigation of the records, which not being satisfactory, 
Henry Jayne, Esq’re, of Muscatine, their attorney, was sent for, who 
also followed up the investigation. 

Cross-int. 7. If, in answer to the 9th interrogatory, you state that 

during the negotiations for said loan you, in company 
3646 with Clark or Underwood, or any other party, searched the 

records of Scott county to ascertain if a guardian had been 
appointed for George A. state who such other party was and the 
result of your search. 

A. Henry Jayne, Esq’re, of Muscatine; he did the searching of 
the records, I simply accompanying him to the court-house. The 
result, as I understood from him, was no trace of such guardianship. 

Cross-int. 8. If, in answer to 10 interrogatory, you state thata 
gentleman named John Rockwell, from New York, called on you 

at your office during the negotiation of said loan, fix the 
3647 exact time of his so calling as accurately as you can from 

your own recollection; state how often he called ; whether he 
came alone or In company with any other person, who that person 
was, how he was introduced, and how often and during how many 
days you were in his company; and if you state that conversations 
were had between him and you in regard to the mental condition 
of George A., give those conversations as nearly and as fully as you 
can—all that was said between you and him on that subject. 

A. A gentleman called on me one afternoon; his name and the 

exact time of his calling I cannot swear to. He introduced 
3648 himself, stating that he was in our city to pass upon a loan 

in process of negotiation by Messrs. Underwood and Clark 
on the Davenport property, and he would esteem it a favor if I 
would give him what were on the records of the agency of R. G. 
Dun and Co. pertaining to George L. and George A. Davenport. 
I gave him synopsis of the financial condition of George L. and 
stated what the common report had been about George A. having a 
guardian, but that I had understood that the investigation of the 
record did not show such guardianship. As to George A.’s mental 

capacity to make contracts he could ascertain from many 
3649 merchants who had resided in Davenport many more years 

than I had. I had no interview with him morethan once, to 
the best of my recollection. 

Cross-int. 9. Did you call upon him at cr go with him to his 
hotel; and, if so, at what hotel? 7 

A. I don’t think I did. 

Cross-int. 10. If, in answer to the 11th interrogatory, you state 
you know and undertake to state how Underwood and Clark became 
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interested in making the loan referred to, state how and from whom 
you obtained this information. 
A. I believe that they acted upon the advice given to them by 
me in the bank at Muscatine, when they propounded the question 
whether I, as agent of the Merchantile Agency, knew of any 
3650 desirable loans that could be effected in and around Daven- 
port. I told them of the Davenport anxiety to make a loan 
and advised them to investigate it, which afterwards proved that 
they acted if not in my advice, certainly in accordance therewith. 
Cross-int. 11. If, in answer to the 18th interrogatory, you state 
that they or one of them stated to you that they had doubts of 
George A. Davenport’s competency to make a mortgage, state. which 
of them made such prince and when the same was made, and 
how it came to be made; what reply you made to it, and all that 
was said between you and them on that subject. 
A. A gentleman from New York asked the question, whether I 
considered George A. capable of making a contract. I ad- 
3651 vised him to inquire of the leading business men who had 
known him for many more years than I had. I understood 
him to say that he would make such inquiries. _ 
(Signed) _ JNO. MEREDITH DAVIES. 


Subscribed and sworn to before me this 6th day of November, 
1880. 
[SEAL. | (Signed) L. S. B. SAWYER, 
Clerk and Com’r U. S. Circuat Court, 
Dist. Cal. and Special Com’r Herein. 


3652 DIsTRIcT OF CALIFORNIA, \ 
City and County of San Francisco, 


I, L. S. B. Sawyer, clerk and commissioner and special commis- 
sioner herein, do hereby certify that John Meredith Davies, the 
deponent, whose place of residence is at No. 2 Montgomery St., in 
the city and county of San Francisco, was by me sworn to testify 
the whole truth of his knowledge touching the matter in controversy 
in the cause aforesaid ; that deponent was examined and his exami- 
nation reduced to writing by T. Norwood, who is neither one of the 
parties, attorney of neither, nor in anywise interested in the event 

of the suit, and after being by me carefully read over to the 

3653 said deponent the same was sworn to and subscribed by the 

7 said i senor in my presence on the 6th day of November, 

A. D. 1880, between the hours of 10 o’clock a. m. and 3 o'clock p. 

m. of said day, at room 53, U. S. appraiser’s building, city and . 
county of San Francisco, State of California. 

Given and certified this 6th day of November, A. D. 1880, under 
my hand and seal official this 6th day of November, A. D. 1880. 


[SFAL. | (Signed) L. S. B. SAWYER, 
Clerk and Com’r U. S. Cir. C’t and Special Com’r Herein. 


976 HENRY R. BOND, TRUSTEE, VS. SARAH G. DAVENPORT. 
3654 DiIsTRICT OF CALIFORNIA, ves 
City and County of San Francisco, 


I, L. S. B. Sawyer, clerk and commissioner of the United States 
district court for the district of California, and duly commissioned 
for that purpose, do certify that in pursuance of the within commis- 
sion and notice came before me, at room 53, United States appraiser’s 
building, John Meredith Davies, who was by me sworn and exam- 
ined and such examination reduced to writing by T. Norwood, who 
is neither one of the parties, their attorney, nor in anywise interested 
in the event of the suit, and after being by me read over to said wit- 

ness the same was sworn to and subscribed by said witness 

3655 in my presence, and his said deposition is herewith returned. 

Given under my hand and seal official, hereto affixed, at 

the city of San Francisco, county of San Francisco and State of 
California, this 6th day of November, A. D. 1880. 

[SEAL. | (Signed) L. S. B. SAWYER, 
Clerk and Com’r U. S. Circuit. Court, Dist. Cal., 
and Special Com’r Herein. 


(Endorsed :) Eq. No. 1480. Edwards vs. Davenport e¢ al. Deposi- 
tion of J. Meredeth Davis. Opened and filed May 10,1881. E. R. 


Mason, clerk. 


3656 United States Circuit Court, Southern District of Iowa, 
Central Division. 


I, E. R. Mason, clerk of said court. do hereby certify that the above 
and foregoing transcript contained in volumes one, two, three, four, 
and five contain- full, true, and complete copies of all the pleadings, 
depositions, proceedings, and record entries (except of the matters 
relating to receivership) in a certain cause adjudicated in said court, 
wherein Henry R. Bond, trustee, &c., was complainant, and George L. 
Davenport ef al. were respondents, as full, true, and complete as the 
originals of the same now remain on file and of record in my office. 

I further certify that the original citation, with acceptance of 
service endorsed thereon, is hereto attached and herewith returned 
with said transcript of record. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Des Moines, in said district, this 
twenty-ninth day of August, A. D. 1884. 

[Seal U. S. Circuit Court, Southern District, Iowa. ] 
E. R. MASON, 
Clerk U. S. Circuit Court, Southern District of Iowa. 


Endorsed on cover: S. Iowa CO. C. U. S. No. 145. Henry R. 
Bond, trustee, appellant, vs. Sarah G. Davenport. Filed 21st Oc- 
tober, 1884. 
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IN THE 


Supreme Court of the Amited States. 


OcToBER TERM, 1887. 


‘HENRY R. BOND, Truster, ! 
APPELLANT. 


¥. > No. 145. 


SARAH G. DAVENPORT. 


ae measy 


Appeal from the Circuit Court of the United States for the 
Southern District of Towa. 


Motion for Order reversing Decree and to Remand. 


6 
° a -- — 


The complainant moves the court for an order reversing 
that porfion of the decree of the circuit court which denied 
to him the relief prayed, and which found in favor of the re- 
spondent, Sarah G. Davenport, such portion of the decree ap- 
pearing on page 71 of the printed record, and being 4 in the 
words ‘Pieeee: 


“Tt te further ordered, adjudged, and decreed that the said 
“ respondent, Sarah G. Davenport, pay to ee complainant 
“ the sum of five hundred and sixteen and ;3,7, dollars, with 
‘interest at the rate of six per cent. per annom from the 
“ 10th day of May, 1883, the same being the amount, with 


2 


‘‘ interest, which the undivided half of the south half of 
“ block fifty-nine (59) which descended to, and has become 
‘“‘ vested in, the said Sarah G. Davenport as the mother, and 
‘‘ an heir-at-law of the said George A. Davenport, deceased, 
‘“‘ is chargeable for and on account of taxes on said block 
‘‘ fifty-nine (59), which were paid and discharged out of the 
“ money advanced by the said Equitable Trust Company on 
“ the 28th of June, 1875; and that on failure to pay the 
‘“ said sum within the time herein limited the said master 
“ sell, at public sale, so much of the said Sarah G. Daven- 
“ port’s undivided half of the south half of said block fifty- 
“ nine (59) as shall be necessary to pay the same. 

“ Such sale to be made at the same place and in the same 
‘ manner, and in all respects as is herein prescribed for the 
“ sale of the property of the said George L. Davenport, and 
“ with like effect. It is further ordered, adjudged, and de- 
“creed that upon payment by the said Sarah G. Davenport 
‘“ of the said sum of five hundred and sixteen and ;%,4, dol- 
“lars to the said complainant, complainant’s bill be dis- 
“ missed as to the undivided one-half of the south half of 
“ said block fifty-nine (59), which vested in, and to which 
“the said Sarah G. has become entitled, as the mother 
“and heir-at-law of the said George A. Davenport, de- 
“ ceased. And it is further ordered, adjudged, and decreed 
“ that, as between the complainant and the said Sarah G. 
‘¢ Davenport, the said Sarah G. Davenport recover of com- 
“ plainant the costs of this suit, so far as made, in trying 
“ the issue of the sanity of said George A. Davenport ut 
** the time of the-making and delivery of said mortgage set 
‘* up in complainant’s original bill.” 


And complainant further moves the court to remand this 
suit to the circuit court of the United States for the south- 
ern district of Iowa, with instructions to enter a decree 
in complainant’s favor, declaring the sums found by the said 
court to be owing upon the bonds secured by the mortgage 
sought to be foreclosed, and not made by the sale of the 
portion of the mortgaged property belonging to George L. 
Davenport, to be a lien upon the undivided half of the south 
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half of. block No. fifty-nine (59), in the city of Davenport, 
Iowa, which is claimed by said Sarah G. Davenport, as the 
mother and heir-at-law of George A° Davenport, deceased, 
as of the date of complainant’s mortgage, and directing a 
sale of sufficient thereof to pay the amount of such lien and 
costs, after first crediting thereon the amount of rentals 
which have accumulated in the hands of the receiver ap- 
pointed by said court, and further directing the iid receiver 
to turn over all of said rentals to the complainant to be thus 
credited. 

And further directing that complainant be permitted to 
further plead and bring in new parties if so advised. 

Complainant bases this motion upon a stipulation signed 
by all parties in interest. and all solicitors who have entered 
their appearance in this suit which has been filed herein and 
is herewith presented. 

HENRY JAYNE, 
Solicitor for Complainant. 


STIPULATION. 
IN THE SUPREME COURT OF THE UNITED STATES. 


Henry R. Bonn, Trustee, Appellant, 
: v. 
Saran G. Davenport, Appellee. 


Appeal from the Circuit Court of the United States for the 
Southern District of Towa. 


In the before mentioned suit it is stipulated by and 
between Henry R. Bond, trustee, complainant and appel- 
lant, The Equitable Trust Company of New London, Con- 
necticut, the holder of the bonds secured by the mortgage 
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sought *to be enforced, and Sarah G. Davenport, appellee, 
heing the sole parties i in interest as follows, to wit: 

1. Said Sarah G.° Dav enport hereby withdraws the 
answer and cross-petition filed by her, in said suit, and all 
evidence offered and introduced by her in said circuit court, 
and consents and agrees that the same shall not. be considered 
as part of the record. 

2. It is agreed that a decree shall be entered by the Su- 
preme Court, in said suit, reversing the decision and decree 
of the said circuit court, in so far as said court found in 
favor of said Sarah G. Davenport, and in so far as said 
court by its decree denied to complainant the relief by him 
prayed, as against the undivided half of the south half 
of block fifty-nine (59), in the city of Davenport, Iowa, 
claimed by Sarah G. Davenport, as mother and heir at law 


of George A. Davenport, deceased, and in so far as said 


court, by its said decree, undertook to dismiss complainant’s 
bill as against said property, and tax certain costs to com- 
plainant, and that this cause be remanded to said circuit 
court, with instructions to enter a decree in complainant’s 
favor, declaring the sums owing upon said bonds, secured 
by said mortgage, to be a lien upon the premises in said 
mortgage, described as of the date of said mortgage, and 
directing sale of sufficient of said premises to pay the same, 
and further directing that the receiver heretofore appointed 
in said cause shall turn over to the complainant all the 
funds in his hands arising from the rentals of said premises, 
the same to be credited upon the amount found to be owing 
upon said bonds secured by said mortgage before sale of 
said premises, and further directing that the complainant 
be permitted to further cues and bring in new-parties if so 
advised. 

8. The complainant and appellant is excused from print- 
ing the record in this suit, save and except such portions 
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thereof as to him shall seem material to enable the court 
to dispose of said suit under this stipulation. 

4. The attorney or solicitor who has entered his appear- 
ance in this suit is authorized to consent to such demand or 
requirement of the complainant, or the said court, as shall 
enable the complainant to have the said decree of the cir- 
cuit court reversed, said cause remanded, and a final decree 
entered in the circuit court in complainant’s favor, and for 
that purpose is hereby authorized to appear in said circuit 
court to any pleading filed by the complainant. 

5. No personal judgment shall be entered against the 
suid Sarah G. Davenport in said suit, or any costs taxed 
either against her or in her favor. 

November 16, 1887. 

HENRY R. BOND, 
7 . Trustee. 
By JAYNE & HOFFMAN, 
Attorneys. 
SARAH G..DAVENPORT. | [SEAL. | 
THE EQUITABLE TRUST COMPANY, 
By JAYNE & HOFFMAN, 
Attorneys. 
W. F. BRANNAN, 
| Of Counsel for Complainant. 
GEO. E. HUBBELL, 
Attorney for Sarah G. Davenport. 


Endorsed : Filed December 5, 1887. 


STATEMENT OF FACTS. 


That it may clearly appear that tho stipulation referred 
to in the accompanying motion, and upon which it is based, 
is signed by all parties in interest, I call the attention of the 
court to the facts as shown by the record, as follows : 
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This was a suit brought to foreclose a mortgage executed 
by George L. Davenport and Sarah.G. Davenport, husband 
and wife, and George A. Davenport, an unmarried son, to 
secure bonds amounting to $95,000, and interest, executed 
by George L. and George A., and owned by the Equitable 
Trust Company. 

Five separate parcels of property were embraced in the 
mortgage, the title to all, except the south half of block 39, 
being in the father, and that tract being owned by the son, 
The mortgage, however, made no distinction between the 
property of father and son, but there was a schedule and 
agreement attached to it by which the property of the son 
was charged with $56,000 and interest of the mortgage 
debt. 

See Record, page 13. 


Subsequent to the execution of the mortgage, and before 
the bringing of the suit, the respondent, Sarah G. Daven- 
port, procured herself to be appointed guardian of her son, 
George A., with whom she had joined in the mortgage ; 
and, upon the institution of the foreclosure proceeding, 
filed an answer in his behalf, alleging his incapacity, and a 
eross-bill, asking that the bonds and mortgage be declared 
void as to her said ward, and that they be set aside. 

Record, pp. 29-33. 


On December 20, 1881, after the taking of the testi- 
mony contained in the record, but before the trial in the 
circuit court, said George A. Davenport died. An instrn- 
ment in writing, purporting to be his last will, was offered 
for probate, and the complainant by bill of revivor made 
the legatees named therein parties to this suit. 

Record, pages 44 to 46. 


The alleged legatees by answer repudiated the will, 


_ aie — a * oon 


aid hee... . 


7 


averred that the same was invalid, and that the said George 
A. died intestate, and that upon his death the mortgaged 
premises in dispute descended to his heirs at law, 


Record, pages 50-31. 


Complainant, by an amended Dill of revivor, set up the 
repudiation of the will, that it had become inoperative ; 
that said George A. Davenport died intestate, unmarried, 
and without issue, and that, under the statutes of Iowa, his 
title to the mortgaged premises, and all his interest therein, 
became vested in his parents, George L. Davenport and 
Sarah G. Davenport, who were his sole heirs at law. 

And averring that the mortgage sought to be foreclosed 
was executed by the said George L. Davenport, Sarah G. 
Davenport, and their said deceased son jointly; that they 
had all joined in the covenants of warranty, and that the 
said George L. and Sarah G. were each estopped from 
asserting or claiming in themselves any title or lien hostile 
or superior to said mortgage. 

Record, pages 52-53. 


George L. Davenport, the father, who, with his son, ex- 
ecuted the bonds, interposed no defence at any stage of the 
proceeding, a decree pro confesso was entered against him. 

The circuit court upon final hearing found that, by reason 
of the covenants, contained in the mortgage, the title to the 
undivided half of the property acquired by George L., by 
inheritance from his said son, enured to the benefit to the 
mortgagee, but that such covenant was not binding upon 
the respondent, Sarah G., and would not estop her, she being 
at the date of the mortgage a married: woman. 

See Record, pages 56-7. 


As a consequence, a final decree was entered against 
George L. Davenport for the whole amount of the bonds 
and interest, and providing for the sale of all of his property 
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embraced in the mortgage, including the undivided half of 
the south half of block 59, which he had inherited from his 


deceased son. 

Complainant was, however, denied a decree for the sale 
of that undivided half of the south half of block 59, which 
had been inherited by the mother, Sarah G., except for the 
sum of $516.77, being the amount of certain taxes advancetl 
at the date of the niortgage, and it was ordered ‘that upon 
payment of that sum his bill be dismissed as to that half of 
the property, and, as between complainant and said Sarah G., 
the costs of trying the issue of sanity were taxed to com- 


plainant. 
See Record, p. 70. 


An appeal was allowed to either party, and the receiver- 
ship over the mortgaged premises continued for that pur- 
pose. 

On February 18, 1884, an appeal was allowed the com- 
plainant, upon filing of bond, which was done, and an order 
suspending so much of the decree as was in favor of said 


Sarah G. Davenport was entered. 
Record, page 73. 


The master appointed for that purpose made sale of all 
the property of George L. Davenport, the husband and 
father, included in the mortgage, including the undivided 
nalf inherited by him from his deceased son, George A. 

At the date of the sale there was owing upon the decree, 
with costs, the sum of...................-- $170,849 72 
There was made by the sale................ 76,150 00 


ee = 


Leaving a balance, after exhausting all prop- 
erty except that claimed by, and by the 
circuit court awarded to, the respondent, 
Sarah G. Davenport, of............... $94,699 72 


Record, page 77. 
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Sarah G. Davenport never signed the bonds, and no 
money demand was ever made against her. She is the only 
one of the respondents at any time a party, or necessary to 
be made a party, to the record in this court. After the 
decree in the circuit court, and after the sale of the prop- 
erty of George L., he died, and at the date of the stipulation 
now filed said Sarah G. was a widow. 

It will thus be seen that the complainant Bond, trustee 
The Equitable Trust Company, the owner of the bonds 
secured by the mortgage, and the respondent, Sarah G. 
Davenport, are the only persons interested in the subject- 
matter of the suit, and that the only question at issue is— 

Whether the complainant is entitled to @ decree subjecting 
the undivided half of the south half of block fifty-nine (59) 
in the city of Davenport, Lowa, claimed by Sarah G. Daven- 
port as heir of her said deceased son, George A., to the lien 
of the mortgage, and directing a sale thereof to satisfy that 
portion of his demand not made by the sale of the property 
of George L., or whether upon the death of George A., the 

same passed to his mother, Sarah G., free from the lien of 
the mortgage, except as to the claim for taxes advanced at 
ats date. 

The stipulation presented amounts to an abandonment 
by the respondent of her claim to the property and her de- 
fence to the suit, and covers all the questions before the 
court. 

Complainant has always insisted that upon the facts shown 
he was entitled to all the relief by him claimed, and before 
the signing and filing of the stipulation had caused argu- 
ment in his behalf to be tiled with the clerk. If the court 
can grant the order asked for, it will save the examination 
and consideration of testimony which is very conflicting, and 
covers 900 printed pages of record. , 

| HENRY JAYNE, 
Solicitor for Complainant. 
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Appellees. | 
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supreme Court of the United States, 


OCTOBER TERM, A. D. 1887. 


IN EQUITY. 


HENRY R. BOND, TRUSTEE, 
Appellant, Appeal from the 
VS. Circuit Court of the 


i S United States, for 
GEORGE L. DAVENPORT, SARAH G. the Southern Dis- 


DAVENPORT ET AL., 
Appellees. 


trict of Iowa. 


STATEMENT OF CASE. 


In the month of May, 1875, George L. Davenport and 
George A. Davenport made a joint application in writing, 
signed by both of them, to the Equitable Trust Company 
of New London, Connecticut, for a loan of $151,000. 
The loan after some time was accepted for the sum of 
$95,000. (Rec., 809.) George L. Davenport and 
George A. Davenport executed their joint obligations for 
the amount last named, payable in five years. These ob- 
ligations had annexed to them interest coupons at seven 
per cent. which matured at intervals of six months. The 
bonds and coupons were secured bya mortgage executed 
by George L. Davenport and Sarah G. Davenport, his 
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wife, and by the said George A. Davenport, which was 
given on property in the city of Davenport, Iowa, a part 
of which belonged to George L. Davenport and the other 
part to George A.; the part belonging to George L. being 
a small portion of block 41 and the part belonging to 
George A. being the south half of block 59. 


Annexed to the mortgage and made part of it are three 
schedules, viz: Schedule A being an apportionment of the 
loan on the pieces of property mortgaged to secure the 
loan according to the appraisements named in said sched- 
ule. Schedule B being an agreement that the apportion- 
ment of loan on mortgaged property shal! be in ac- 
cordance with the separate appraisements in Schedule 
A, and giving the right to any purchaser or subsequent 
mortgagees of any of the lots or tracts embraced in the 
mortgage, to discharge the same at the maturity of the 
mortgage, for only the proportionate amount of the loan 
set opposite the tract bought or subsequently mortgaged. 
It also gives to George A. Davenport the right to make 
leases of parts of said premises of same character as 
others then thereon, to be confirmed by the mortgagees. 
It contains the further provision: “ That the power of at- 
‘‘torney given to Charles E. Putnam, Esq., a copy of 
“ which is annexed as Schedule C, is intended to consti- 
‘‘ tute part of the security for this loan, and the same shall 
“therefore be irrevocable during the life-time of this 
“ mortgage.” Schedule C is a joint power of attorney 
executed to Charles E. Putnam by George L. Davenport 
and George A. Davenport, dated May 5, 1875. It gives 
to Mr. Putnam the general control and supervision of 
their property, and management of their business. It 
authorizes him to make contracts for leases, to collect 
rents and all debts coming to them, to pay taxes, pay. 
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debts as they mature, and the interest on debts, etc. The 
power of attorney is dated May 5, 1875. The mortgage 
was executed June 25, 1875. 


It appears that on or about the 31st day of July, 1887, 
Sarah G. Davenport, mother of the said George A., and 
wife of the said George L. Davenport, made application 
by petition to the Hon. D. W. Ellis, then judge of the 
Circuit court in and for Scott county, in the State of 
Iowa, for the appointment of a guardian for the said 
George A., and on that day the said judge, by his order 
dated. at Lyons, made an order appointing the said Sarah 
G. temporary guardian of the property of the said George 
A., to act until a final hearing. This order expressly. 
states, that the appointment of temporary guardian 1s not to 
interfere with the authority of S. F. Smith, who, on the mo- 
tion of the Davenport National Bank, in certain fore- 
closute proceedings then pending in the said state, in 
Scott county, had been appointed receiver of the north 
half of block 59, in the city of Davenport, property which 
belonged to the said George A. 


Afterwards, on the 22d day of January, 1881, nearly 
four years after the order had been made appointing Mrs. 
Davenport provisional or temporary guardian, and some 
time after the commencement of this suit, she was, it 
appears, apppointed permanent guardian. 


The interest coupons that had matured previously and 
up to the time of Mrs. Davenport’s appointment as guar- 
dian for George A. had been paid by Mr. Putnam under 
the power of attorney given to him by George L. and 
George A. Davenport. . After Mrs. Davenport became 
guardian the interest on the maturing coupons ceased to 
be paid, and on the 23d of July, 1879, after this suit had 
been instituted, George L. Davenport and George A. 


. 
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Davenport, by an instrument duly executed by them per- 
sonally, and acknowledged before George E. Hubbell, 
one of the counsel for the defendants, personally revoked 
the power of attorney that had been previously made to 
Mr. Putnam, and which by Schedule C, annexed to the 
mortgage, was in express terms stated to be “part of 
“the security for the loan, and therefore irrevocable 
“ during the life of the mortgage.” 


The mortgage contains the usual provision empower- 
ing the mortgagee to declare the entire indebtedness se- 
cured by it to become due and payable on the failure to 
pay the interest as lt matures, to pay taxes, eto. 

Several installments of terest having become due ard 
remaining wapaid, aad a portion of the arontgaged prop: 
@PUy Daring Deen sok’ for faneg, Ure BOR gAVES, PAPoae 
t@ aad Ba the exerohke of the power reaeewed Ba Uke Meth 
GaSe, elkveredd to cdeckare the earize Radedrediaess dua aad 
daly notified all the defeadaats of such election. Sait to 
foreclose was brought to the May term, 1879, of the 
Circuit court of the United States for the District of 
Iowa, and on motion made by a petition filed subse- 
quently to and in aid of the original bill, a receiver was .- 
pointed for the mortgaged property. 


Default was made by to all the parties served with 
process, except George A. Davenport, who was at the 
time under guardianship by virtue of the proceedings in 
the State court, and a guardian ad litem was appointed in 
said court to appear and answer for him. 


Mrs. Sarah G. Davenport, the temporary guardian, was 
subsequently permitted to appear and defend for the said 
George A. As guardian she files an answer and cross- 
dill. In the answer it is admitted that the said George, 
im form, executed the several bonds, coupons and mort- 
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gage described and exhibited in the complainant's bill, but 
it is averred that no part of the consideration for said 
mortgage was received by him in person, or for his own 
personal use or for the benefit of his estate. The answer 
further alleges that at the time of the execution of said 
bonds, coupons and mortgage the said George A. was 
non compos mentis, without capacity to make, execute or 
deliver the said bonds, coupons and mortgage. It states 
that he was then about thirty-five years of age, and that 
in early childhood he became afflicted with epilepsy, and 
that during all his after life he has been seriously and ter- 
ribly afflicted therewith; that he was on the rst day of 
May, 1875, avd has been ever since wholly moapadle of 
managing his Dasivess affairs: that George L. Davenpors, 
his father, had acted as Ms cownselor and adviser, and 
Dard aanmared to enereike entire aad exclaaive comttal Over 
all Dix Daataeas aad property, aad that at the there the said 
lean was mada the said George L. caused the said 
George to pass through the form of negotiating a heavy 
loan from the Equitable Trust Company by executing the 
securities it holds; that the money on such loan was used 
by the said George L. in the payment of his debts, and 
that no part of it was used either for the personal benefit 
of the said George A., or for his estate; that the Equit- 
able Trust Company, or its proper agents thereunto 
authorized to act for it, well knew at the time of negoti- 
ating said loan and of the execution of the bonds, coupons 
and mortgage, that said loan was for the use of George 
L. Davenport alone, and that the said George A. was in 
an insane condition of mind and incapable of understand- 
ing and acting in the ordinary business affairs of life. 


The cross-bill sets up the same matter that is alleged in 
the answer, charges that George L. Davenptrrt, the 


6 


father, had without any legal right or authority assumed 
and taken unto himself the control of George A.’s prop- 
erty, person and business, and held him under his thorough 
and absolute control, and upon his own will and wish, 
could cause and procure the said George A. to sign and 
execute any and every kind of contract, deed or under- 
taking. It is charged that the Equitable Trust Company, 
or its agents or attorneys, at the time said loan was being 
negotiated, well knew of the mental condition and un- 
soundness of mind of the said George A., and that the 
money was being borrowed for the use of George L. 
Davenport alone, and that the execution of the securities 
given in consideration of said loan was in fact the act of 
the said George L., and not of the said George A., and 
the effect of an undue influence exercised on a weak and 
deranged mind. The cross-bill concludes with the prayer 
for the cancellation of the securities so far as they affect 
the said George A. personally or his estate. 


The answer to the cross-bill alleges that the said Sa- 
rah G. Davenport was, some time in the year 1877, by 
the State Circuit court for Scott county, Iowa, on her 
own application, appointed guardian of George A. Da- 
venport, but they charge that said appointment was and 
remains provisional only, was on an ex parte hearing, 
and that no adjudication had been made on a full and 
proper examination and hearing touching the mental con- 
dition of the said George A. It denies all the allegations 
of the cross-bill, and further alleges that a large portion 
of said loan was used for the benefit of said George A. 
in paying off and discharging liens and incumbrances on 
his real estate, and says that some thirty-two thousand 
dollars was used for this purpose, viz: The sum of about 
$25,500 to Richardson Bros.; to John Littig, about 
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$3,000; to Fannie Hilton, about $1,320; the said parties 
each holding mortgages on the property of said,George 
A. Also, the further sum of $1,350, which was paid 
out of said loan for and on account of taxes on the prop- 
~ erty of George A., which were due and delinquent. The 
answer further alleges that the company had no notice . 
whatever of any mental unsoundness on the part of the 
said George A., and that it would be unjust, inequitable 
and contrary to good conscience to decree that said 
notes, coupons and mortgage are invalid so far as the said 
George A. is concerned, without requiring him or his 
guardian to repay and refund to the Equitable Trust 
Company the proportion of the loan that was advanced 
by it on the faith of the security offered and promised by 
the said George A., to wit: The sum of $56,000, with 
accrued and accruing interest. 


It further claims that the said Trust Company is 
equitably entitled to be subrogated to the rights and _se- 
curities of the parties who held mortgages on the real 
estate of the said George A., which were paid off and 
discharged out of the money advanced on said loan, and 
also in respect to the said sum of $1,350, being taxes 
which were due and had become delinquent on the real 
estate of said George A. embraced in said mortgage, and 
which were paid out of and with the money so loaned. 


~ The answer further alleges that the said George A. . 
was of sufficient capacity to make contracts and to un- 
derstand the nature of contracts and engagements to 
which he was a party. 

The original bill in this case was filed February 28, 
1879. On or about the 20th day of December, 1881, 
George A. Davenport departed this life unmarried, with- 
out children, and leaving a will dated November 24, 1875, 
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which, after his death, was duly filed for probate in the 
proper Probate court. This will was intended to dispose 
of all his property. On the 20th day of April, 1882, the 
then complainant, Jonathan Edwards, filed his bill of re- 
vivor against the devisees under said will, who were his 
parents and his brothers and sisters, in which the will was 
set out at length and asked as against them the same re- 
lief that was sought in the original bill. (Rec., 44, 45, 
et seq.) ; 

- The parties to the bill of revivor, in their joint and sep- 
arate answer to it, alleged that they had filed a caveat to 
said will contesting its validity, and asking leave to adopt the 
answer filed by Sarah G. Davenport to the original bill. 
(Rec., 50.) 

Mr. Jonathan Edwards, trustee, having died shortly 
after the filing of the bill of revivor, on the 17th of Octo- 
ber, 1882, an amendment was made to it by which Henry 
R. Bond was substituted as complainant. The amend- 
ment recites the disaffirmance and repudiation of said 
will by the beneficiaries named therein, and of the several 
gifts and devises contained in it, and that by their own 
acts, so far as they are concerned, the said will has be- 
come inoperative, and that the said George L. Daven- 
port and Sarah G. Davenport, the parents of the said 


‘George A. Davenport, are, under the laws of Iowa, the 


heirs at law of the said George A. It further alleges 
that the mortgage upon which these proceedings are 
founded was executed by the said George L. Davenport, 
Sarah G. Davenport and George A. Davenport jointly, 
and that the said George L. and Sarah G. Davenport, in 
express terms in said mortgage, covenanted and warranted 
to and with the said Jonathan Edwards, trustee, his suc- 
cessors and assigns, that the title to the premises de- 
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scribed in and made the subject of this mortgage, is free, 
clear and unincumbered; that they are lawfully seized of 
the said premises as of a sure and indefeasible estate of 
fee simple, and that they will warrant and forever defend 
the same against all claims whatsoever. 


And the said amendment further avers and charges 
that the said George L.and-the said Sarah G. Davenport 
are each of them by and through the covenants and assur- 
ances so made by them and set forth in said mortgage, 
barred and estopped from asserting and claiming in them- 
selves or in either of them, any right, title or interest in 
Said mortgaged farm adverse or hostile to the lien of said 
mortgage. (Rec., 52.) 

No answer was ever made to this amendment or any 
of its averments. 


Proper replication was, on the 18th of October, 1882, 
filed to the answer of the defendants to the cross-bill. 


The court below, before whom the cause was tried, 
held that at the time the notes and mortgage in hand was 
executed, the said George A. Davenport was, through 
mental infirmity, incapable of comprehending their nature 
and effect, and that as to him said notes and mortgage 
were void, and of no effect, but the said George A. hav- 
ing died before the hearing, and the mortgage being an 
instrument jointly executed by him and _ his father, 
George L. Davenport (who survived. him), and contain- 
ing full covenants of warranty, it held that the lien of the 
mortgage attached to the undivided half, which the said 
George L. inherited as heir at law of his son, but that the 
mortgage was wholly inoperative and void as to the 
other undivided half which, as an heir at law, fell to his 
mother, Sarah G. Davenport. From this portion of the 
decree the complainant appeals. | 
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The grounds upon which the defense in this case resist 
the relief which the bill asks against the said George A, ’ 
are absolute incapacity on the part of the said George 
to execute the securities which are the subject of this suit; 
but evidently distrusting their ability to establish this 
ground of defense, it is next alleged that he executed the 
instruments through an influence unduly exerted by his 
father. It is further averred that both his mental condi- 
tion and the influence improperly exercised by his father, 


| were matters known to the complainant at and before the 
4 _ making of the loan. ' | 
* ‘The law presumes every man to be capable of making 


contracts until the contrary is shown. When, then, it is 7 
sought to avoid the performance of a contract on the ; 
| ground of mental incapacity, this is a matter of de- | 
| | fense, and the burden of establishing it rests on the party 


by whom it is allenged. 


eo 
BY II. 
THE LEGAL TESTS OF CONTRACTUAL CAPACITY. 


Under the old rule, weakness or infirmity of mind, 
however great, even if it was of such a degree as to inca- 
pacitate a person from governing himself or managing 
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his estate, would neither relieve a party from the perform- 
ance of his contracts nor authorize the appointment of a 
committee of his person or estate. A total deprivation of 
reason was required. This was the doctrine recognized 
and enforced by that eminent chancellor, Lord Harp- 
WICKE, in £y» parte Barnesley, 3a Atk., 168.; This rule 
was approved in Stewart v. Lispenard, 26th Wend., 255 
and in’ other later cases. 


We are not in this case required to go as far as the rule 
above stated. It has been relaxed to some extent in more 
modern practice, and the rule, supported alike by reason 
and common justice, is that if a person is capable of under- 
standing the nature of the particular act, he has all the 
capacity which the law requires. 


Dr. Ray, in his Medical Jurisprudence of Insanity, 
Says: 

“ We have no rule, and: cannot have in the nature of 
‘¢ things by which the question of compos or non compos 
« can be uniformly determined. * * * A sure anda 
‘‘ safer principle is that if the imbecile person is. capable of 
‘¢ comprehending the nature of the particular act, then he 
‘has all the capacity which the law requires.” 


Ray’s Med. Jur. of Insanity, page 135. 


The case of Ball vy. Mannin was brought before the 
House of Lords on a writ of error to the Irish Court of 
Exchequer Chamber, March 16, 1829. In this case a 
deed of settlement was made by John Shinton Ball to 
trustees of lands owned by him for terms of three hun- 
dred and five hundred years, in which he reserved a_ 
present maintenance and provision for himself for life, and 
provided for certain other uses, trusts, powers, and re- 


mainders which it is unnecessary to repeat. The effect of 
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the deed was to divert the estate from the legal heirs of 
John Shinton Ball, and to give it to others. After the 
death of Ball, the grantor, proceedings were instituted 
by his heir at law to recover the lands he had thus con- 
veyed, on the ground that the said John Shinton Ball 
was of unsound mind from his infancy, and that in obtain- 
ing the deed advantage had been taken of his mental in- 
capacity. 

The judge before whom the case was tried below had 
charged the jury: “ That to constitute such unsoundness 
‘¢ as should avoid a deed at law, the party executing the 
‘¢ deed must be incapable of understanding and acting in 
“‘ the ordinary affairs of life.” 


This portion of the charge is not approved by Lord 
TENTERDEN, who delivered the opinion in the House of 
Lords, as he says, in referring to it, “ In this perhaps (he 
“ judge) went too far.” But the judge further charged: 
«¢ As one test of such incapacity, the jury were at liberty 
“to consider whether he was capable of understand- 
“ing what he did by executing the deed in question 
‘‘ when its general purport was fully explained to him.” 
The question at law, remarks Lord Tenterten in the 
opinion, ‘¢is whether, in substance, there was such ca- 


‘‘ pacity of executing, and in effect the judge in this 


“ case so put the question to the jury, when he told 
“them that the question was whether the party was 
‘¢of sound mind or not, and directed them to consider 
‘ whether he was capable of understanding the deed when 


‘¢ explained.” 
3d Bligh, N. S., 1 S.C. 


Smith & B., 153. 

t Dow, &c., 380. 

Ewell’s Leading Cases on Infancy, Cover- 
ture, Idiocy, &c., 534. 


» anil 


< rote 
eb stank a 

hs Cea ad 

.* a 


13 


¢ 

The opinion in the above case, it will be seen, makes 
ability to understand a thing when explained, the legal 
test of capacity. 

In Fackson v. King, 4th Cowen, 207, it is said: ‘“ The 
“common law seems not to have drawn any discriminat- 
‘ing lines by which to determine how great must be the 
“incapacity of mind to render a contract void, or how 
‘much intellect must remain to uphold it.” And further 
on: ‘“ But weakness of understanding is not of itself any 
‘‘ objection in law to the validity of a contract. If a man 
“be legally compos mentis, he is the disposer of his own 
‘ property and his will stands for a reason for his actions.” 
Quoting Osmond v. Fitzroy, 3 P. W., 129; Pow. on Con., 
30; 1 Fonbl., 60. | 

In Dennett v. Dennett, 44 N. H., 531, it is said: «« The 
“question then in all cases when incapacity to contract, 
“from defect of mind, is alleged, is not whether a per- 
“son’s mind is impaired, nor if he is afflicted with any 
“form of insanity, but whether the powers of his mind 
“have been so far affected by disease as to render him 
“ incapable of transacting business like that in question.” 
Citing also in support of this Creagh v. Blood, 2 Jones & 
Lat., 509. 

In Hovey v. Chase, 52 Maine, 304, the court say: * The 
«law fixes no particular standard of intelligence as neces- 
“ sary to be possessed by persons in making contracts.” 


In Burgess v. Pollock, 53d lowa, 275, the court say: 


«Neither contracting nor testamentary capacity re- 
“ quires entire soundness of mind.” 

In Parsons on Contracts, Vol. 1, 383, the author speak- 
ing of what will incapacitate a person for making a con- 
tract, says: 
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«There must be such a condition of insanity or idiocy 
“as from its character or intensity, disables him from un- 
‘ derstanding the nature and effect of his acts.” 


In the notes to Fackson v. King, in the 15th American 
Decisions, under the head of mere weakness of mind not 
enough, on page 363, it is said: “ It is well settled, there- 
«‘ fore, that unless there is inadequacy of consideration, or 
‘¢some other evidence of fraud, imposition or overreach- 
“ing, any degree of imbecility or insanity short of total 
« business incapacity, will not suffice to avoid a contract. 
‘A multitude of authorities is cited in support of this 
‘‘ position, to which, without repeating them, we call the 
‘attention of this court. 


IIl. 


ae GENERAL FACTS INDICATING THE CONTRACTUAL CAPACITY 
y OF GEORGE A. DAVENPORT. 


Admitting then, for the purpose of the argument, that 
George A. Davenport was a man of weak mind and of 
less than average intelligence, was it of so low an order 
as to amount to total incapacity to understand or transact 
any business? This, in substance, is the allegation of the 
defense both in the answer and cross-bill. 


There are some facts about which there is no dispute 
al whatever, to which we desire in advance to call the atten- 


at tion of the court. 
a George A. Davenport, the man who it is now claimed 
2 is, and since early childhood has been, absolutely insane, 


5 and utterly incapable of understanding or transacting any 
Et kind of business, became of age in August, 1861. On 
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attaining his majority he came into the possession of 
block §9 in the city of Davenport, a block in the business 
center of the city, which his grandfather, who died in 
1845, had devised to him by will executed in the month 
of November, 1844. The will also devised to him a 
piece of property lying opposite to and west of block 59, 
having a front of 134 feet on Brady street, with a depth 
| of 128 feet. This last piece was devised to him subject 
to a life estate in his grandmother, who died a few years 
oa - since. Through the growth of the city and the increase 
4) of its business, block 59 had in 1861, when George A. 
. reached manhood, become very valuable. George A. 
| had spent his whole life in the city of Davenport, except- 
ing the few years he was off at school, and was well 

known to the business men and citizens generally. His 

mental peculiarities were as apparent and as well known 

then as they have been since, and if anything, more open 

and marked. Yet business men, some of whom had 

b known him almost from infancy, made contracts with him 
whereby they leased of him portions of block 59. These 
leases, amounting to some sixteen, were on long time, ’ 

5) running from two to twenty years, were signed by both 


- parties, witnessed by George L., the father, and duly 
| acknowledged before various notaries and many of them 
placed upon record. These leases required the lessees to 
erect on the portions leased by them good, substantial 
three-story brick buildings, and to pay the ground rent 


> semi-annually. The lessees took possession, and erected 
4 on the leased ground buildings such as their leases re- 
quired. | : 


The lessees in all these cases were business men, and — 
the leases were for business purposes. Can it be sup- : 
posed that these men would have entered into these con- 
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tracts and invested their money on the faith of them if 
they believed or had reason to suspect that George A. 
Davenport, their lessor, was so utterly wanting in mind as 
not to know what he was doing when he executed the 
leases, was absolutely incapable of understanding their 
purport when explained to him, or the relation of landlord 
and tenant which the leases created, and the obligations 
which the leases imposed. ‘That he knew that all the oc- 
cupants in block 59 were his tenants is beyond any con- 
‘troversy. He made contracts himself for the smaller 
buildings, stables and shanties, collected the rents, and 
executed receipts drawn by himself in payment of the 
rent. Original receipts prepared and signed by him are on 
file with the testimony. If he wanted to get rid of a ten- 
ant he knew the course to be pursued and the remedy to 
be employed for that purpose. He knew that it was 
necessary to serve the tenant with thirty days’ notice to 
quit before he could oust him. It is clear then that he 
understood the nature of a contract to lease —the nature 
of the relation between landlord and tenant, and the rights 
and remedies of the landlord. The rentals derived from 
the small buildings, stables and shanties, which George 
himself collected and the proceeds of which he him self 
used, amounted at times to over $100 per month, accord- 
ing to the testimony of George L. Davenport. There is 
no pretense that in renting these smaller buildings he did 
not know what he was doing, or that he exacted terms or 
prices that were wild and unreasonable. 


He purchased such articles as he needed from some of 
his tenants occupying the larger buildings that were held 
on long leases. His bills were not large in amount, and 
the articles that he bought were, as a rule, articles of 
service. He settled these bills in the semi-annual settle- 


te 
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ments for rent, and gave to the tenants receipts for rent 
that were signed by himself. His father generally—not 
uniformly—-accompanied him in making these collections, 
and George allowed him to take whatever balance of 
money there might be due. All the collections, except in 
some few instances noted hereafter, were made in the 
presence and on the receipt of George A., and they were 


therefore as a matter of law made by George A. himself, 


although he allowed his father to have the use of the 
money that was paid. 


The rule of banks requires borrowers to give indorsers; 
the object of this, as shown by the testimony, and as is 
well known to every one, is to give to the bank security 
on the loan and a right to recover of the indorser if the 
maker should be unable to pay. George L. Davenport 
being, as he himself testifies, pressed for money, com- 
menced to borrow money of the Davenport National 
Bank as early as 1866 or 1867, and offered as security the 
indorsement of George A. Mr. Davenport was presi- 
’ dent of the bank at the time, but the testimony of Hon. 
Hiram Price, a director, is undisputed that the directors 
of the bank, finding that he had suffered his property to 
go to tax sale, and believing him to be financially straitened, 
canvassed the matter, and made large loans to him, treat- 
ing him as they would any other borrower, and relying 
upon the indorsement of George A. to secure them, if 


George L. should be unable to pay. The First National 
Bank of Davenport and the Davenport Savings Bank 


both advanced money on the faith of George A.’s name 
to the papers. — 


In the fall of 1873, when the failure of Jay Cooke & 


Co., one of the largest banking houses in the country, 
shook confidence and spread general distrust, George L. 
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Davenport, to meet the demands that were made by his 
creditors, and from thence to the spring of 1875, through 
the agency of brokers in the city of Davenport, had notes 
to a very large amount, on which George A. was surety, 
negotiated in open market. They were taken and cashed 
(the discount naturally increasing as they multiplied in 
number) by bankers, lawyers, capitalists and other busi- 
ness men of Davenport. The name of George A. was 
on the notes, obviously to give to them additional value, 
and that they had this effect is undoubted. 


, Various mortgages were by citizens of Davenport taken 
on portions of block 59, belonging to George A., as 
security for large sums of money then advanced by them. 
In March, 1869, William McManus advanced the sum of 
$8,000, taking as security for it a mortgage on a portion 
of the north half of block 59. In October, 1871, $2,500 
were loaned on a note signed by George A. alone, the 
security being a mortgage on another portion of the north 
half of block §9. In April, 1873, two loans were made, 
one for $1,200 by Fannie Hilton, and the other for $2,700 
by John Littig, both secured by mortgages on parts of 
the south half of §9. In January, 1874, William Mc- 
Manus made another loan of $10,000, taking as security 
a mortgage on the north half of 59; and in April, 1875, 
Richardson Bros. took a mortgage on part of the south 
half of 59, to secure $25,000. Of this sum $10,000 was 
for antecedent indebtedness, George A.’s name being on 
the paper, and the residue, $15,000, being money then, 
or very shortly thereafter, advanced. These loans were 
for large sums, and were all made at a time when good 
loans, amply secured, could readily be made at the maxi- 
mum rate of interest, by men who knew George <A. Dav- 
enport, and who were fully capable of forming a correct 
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judgment of his mental condition and his capacity to un- 
derstand what, he was doing when he entered into the 
contracts and gave the securities. 


The defense have in their testimony taken special pains 
to show that George L. Davenport was a man of the 
strictest integrity and of the highest sense of personal 
and financial honor. Giving to him the character which 
the defense seek to establish for him, can it be supposed 
that Mr. Davenport would ask the bank, of which he 
was president, to advance to him large sums of money on 
the faith of an indorsement, if he himself believed the in- 
dorser ‘to be so void of mind as to be utterly incapable 
either of undestanding or of being made to understand 
the liability attendant upon his indorsement? 


Or that he could ask or expect moneyed men and cap- 
italists to invest means in securities on the strength of 
George A.’s name, if he believed the surety to be so ut- 
terly destitute of all mental capacity as to be legally irre- 
sponsible on such contracts? On the other hand, is it to 
be supposed that bankers, capitalists and other business 
men would voluntarily risk the funds of the bank and 
their own private means in such paper, and on such se- 
curities, if they believed or had reason to suspect from 
what they saw and knew of George A. Davenport that 
his intellect was of so low a grade and so utterly impene- 
trable that he was incapable of being taught or made to 
understand that in signing them he made himself liable 
and might be required to pay them? 

There was in Scott county an organization of old set- 
tlers called the Pioneer Seftlers’ Association, The ree- 
ords of this association, which were in evidence (Rec., 
195), show that George A. at different times was elected 
or appointed to offices having more or less of duty and 
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responsibility. In 1864 he was elected a member of the 
executive committee. In 1868 he was appointed by Judge 
Grant a member of the reception committee. In 1870 he 
was elected one of the vice-presidents. In 1873-74-75- 
76 and, 77 he was appointed one of the executive com- 
mittee. The association would hardly expose itself to 
ridicule by electing to important offices and placing on 
important committees a man who was notoriously insane 
and incapable of service. The testimony is that duties 
were assigned to him as a member of the executive com- 
mittee, and those duties were properly performed. 
Among other things, it was desired to preserve a me- 
morial of the old settlers as they died—their names, ages, 
date of death, etc. George A. was entrusted with this 
duty. The testimony is undisputed that he attended to 
it assiduously and discharged it properly. 


Ten years’ service as a fireman exempts a man from 
the payment of poll-tax, from jury service, and gives him 
some other privileges. George was a member of the Fire 
King Fire Company, and understood the privilege ac- 
corded to one who had served the reyuired length of 
time. He obtained the diploma, as it is called, stating 
that he had done service ten years as a fireman. His im- 
portunities may have led to his getting it a little before 
the full term had expired, but he knew the privileges it 
gave to him. After he had obtained the certificate of 
service he had nothing further to do with the fire com- 
pany, and never attended any of its meetings. He was a 
strong party man, voted regularly at elections, and 
labored for the success of the candidates of his party. He 
purchased things on credit, and when he promised to 
pay for them by a given time he remembered his promise 
and his obligation to pay; and his custom was to pay 
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either at the time fixed or very shortly thereafter. He 
understood the relation of debtor and creditor—the rights 
of the one and the duties of the other. 


The general facts to which we have above adverted 
show very conclusively that George A. Davenport’s men- 
tal deficiencies, whatever they might be, fell very far,short 
of total business incapacity; that he was capable of com- 
prehending and transacting matters of business, and that 
many of the business men of Davenport, who knew 
George A. and his peculiarities, had sufficient confidence 
in his capacity for, and his knowledge of, business, as to 
take from him long leases, involving heavy expenditures 
on their part and others to advance large sums of money 
on paper and securities to which he was a party, and in 
respect to which he was regarded as the really responsible 
party. | 

The question is not whether George A. Davenport un- 
derstood the nature and effect of the instruments in con- 
troversy at the time of their execution. 


If the liability of a person was dependent on his knowl- 
edge of the nature and effect of a contract he has made, 
it would be an easy matter for any one to rid himself 
of liability by simply saying that in making the contract 
which is the subject of the suit, he failed to understand 
it. The sanctity of contracts and the liability of parties 
do not rest in so frail a support. If the party had 
capacity which was sufficient to enable him to compre- 
hend the nature of the transaction in question after it 
had been explained to him, he can be held to its require- 


ments. 


Applying this test to the matters in dispute, we under- 
take to say that the same measure of capacity that en- 
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abled George A. Davenport to comprehend the nature of 
the relation between landlord and tenant and to trans- 
act the ordinary business incident thereto, and between 
debtor and creditor in the matters of purchase and sale, 
and other matters referred to in the general facts, would 
enable him to understand that in signing a note he bound 
himself for its payment, and that in signing a mortgage 


he bound his property. 


IV. 


THE CONTRACTUAL CAPACITY OF GEORGE A. DAVENPORT 
SHOWN BY HIS OWN WITNESSES. 


A very large number of witnesses have been examined 
by the defense, very few of them persons who ever had 
any business transaction with George A., or heard him 
talk on business, and consequently had no opportunity to 4 
test his capacity for or understanding of business. 


Some base their opinions of his mental condition on 
some peculiarities, and some on others. Many of them 
have very little better foundation for their opinions than 
that given by Jordan, hereafter referred to. Some of 
them claim to have an intimate acquaintance with him; 
but it is obvious that while he may have frequently gone 
to their places of business he never gave to them his con- 
fidence, and was not disposed to talk about his own mat- 
ters to any great extent in their presence. Their ideas of » 


what is understood by sanity or insanity, soundness or un- 


soundness, are in general of the crudest nature. The test- 
imony on the part of the defense is too voluminous for 
analysis, and we do not deem it necessary to make any 
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detailed review of it. We will content ourselves with a 
reference to the statements of some of the witnesses. 


Thomas Wright, veterinary surgeon (Rec., 425), says | 
he has seen him try to make out a receipt, but he did not : 
believe the renter could make out what it meant when he | 
saw it. The witness identified a receipt book found in | 
his shop, which belonged to George, in which there was 
one receipt for rent from Mrs. Pardner, made out in 
George’s handwriting. This original receipt is annexed 
to his deposition; an examination of it will show the pen- 
manship to be good, the orthography and capitals are cor- 
rect, and the receipt clear and correct in form. Mrs. 

Pardner occupies one of the large buildings on block 59, 
belonging to the tenants. The small buildings, shops, etc., 
belonged to George. In making out Mrs. Pardner’s re- 
ceipt he states it is for ground rent, which is correct. On 
the back of the receipt there are two several dates, and 


corresponding with them are $ marks followed by figures. 
The reasonable inference of these indorsements on the re- 
ceipt is that they were intended to denote payments with 
their dates and amounts. We are willing to contrast the 
receipts entirely made by George with the judgment of 
the witness respecting them. The receipt is not only in- 
telligible, but it is correct in form and amount. 


ee eee ee een a ne 


The witness further states that when, on the death. of 
his grandfather, George, through his grandfather’s will, 
came into possession of business property on Brady street, 
worth, as George said, from $20,000 to $30,000, he asked 
George what he was going to do with it; that George an- 


swered he intended to keep it; that he was one of the 


boys that wouldn’t sign a paper for anybody. His state- : 
ment that he would keep the property and would sign _ : 
papers for nobody, shows that he was capable of compre- 
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hending the effect that might follow from signing hisname 
to papers at the request of others. 


‘¢ He would,” continues the witness, “sum up the rents 
the first of the month, and tell how much they were to pay 
him, but I don’t-remember how much it was.” 


These are some of tle circumstances which, in the 
opinion of the witness, constitute insanity on the part of 
George A. Davenport. 


‘William H. Markley testifies: “Have known him 
« (George) to be collecting rents on some of the smaller 
‘and larger buildings on block 59; I saw him coming 
* out of Fleischman’s at one time; he said he had a 
‘¢ counterfeit $20 bill which Fleischman had put on him 
‘© in payment of his rent. He said to me, I know he gave 
“ it to me, but I would rather lose it than swear it on 
«him; I think I saw the bill in his hand.” (Rec., 455.) 
( Fleischman was a tenant of one of the large buildings. ) 
This language on the part of George surely does not in- 
dicate either want of mind, or ignorance of the mode 
usually adopted to recover the amount of a counterfeit 
bill that had been passed in payment of a debt. 


Mr. John Jordan, a witness introduced by the defense, 
had, as he states, made an agreement with George for the 
rent of a shop at $5 a month. “A few days after,” the 
witness states, “ George came running to me and halloo- 
‘‘ ing across the street, saying that there was a man that 
“ would give him $10 a month for it. I said to him, 
«© « George, I thought I had rented that from you fair 
‘enough.’ He said that was true enough, but there was 
‘too much difference in the rent. I told him I supposed 
‘* he would have to let the man have it if he would give 
« that much for it. I met him two days after and said to 
“ him, ‘George, how about that shop now?’ Says he, 
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‘¢¢ we will go up and see the man that offered $10 for it. 
‘© We went up and saw him, and the man said, ‘ George, 
‘* T would not give you a dollar for it in the condition that 
‘itis in. Then he said 1 would have to have it, and he 
‘“ would give me a month’s rent to clean it out. I paid 
‘“ him then a month’s rent to bind the bargain with him. 
“This was about May 1, 1877, two years after the notes 
‘and mortgage on this case were executed. This was 
‘the only business transaction I ever had with him.” 
The witness further states that “he don’t think George 
“ evinced very much business knowledge in this transac- 
‘‘ tion,” and he very wazve/y adds, ‘*« he (George) appeared 
‘to me like a fool, and regarding him in that light, I 
“thought I could bind him down by paying him $5. 
« After papering the room and scrubbing it he wanted to 
‘raise the rent on me. My opinion of him at that time, 
‘“ based on that transaction, was that he was of unsound 
“mind.” (Rec., 488-9.) 

On cross-examination he says that George never came 
for the rent after Mr. Smith had been appointed receiver. 
In this transaction George, instead of accepting the offer 
of $10 a month, went to the man he had agreed might 
have the property at $5 a month, told him of the offer 
and called his attention to the wide difference between 
the two offers. The opinion of the witness is that 
George’s conduct in the matter was evidence of mental 
unsoundness and inability to manage his property. If the 
conduct of George in the transaction is contrasted with 
the opinion of the witness in respect to it, the general 
judgment will be that, of the two, George possessed the 
better mind and had a clearer appreciation of business 
rules. 


He was capable then of comprehending and _ transact- 
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ing the business arising out of the relation of landlord 
and tenant, and did so. He had, therefore, all the contract 
ing capacity required by law or reason in the leasing of 
property. He was evidently desirous of getting for the 
use of his property all that it would bring, and had suffi- 
cient mind to discover not only he difference between 
offers, but to know and to measure the difference. 

Charles H. Eldridge testifies that his memory is con- 
fused; can’t place things in their right place as to dates; 
that when George returned from Baltimore the witness 
was postmaster of the city; that George told him he 
expected some letters from some young ladies in Balti- 
more. This the witness called an illusion. (Rec., 450.) 
The fact as shown by the testimony of Mrs. Roche, a 
witness for the defense and the daughter of George’s 
teacher in Baltimore, was, that she was a widow while 
George was in Baltimore and had promised to write to 
him, and George had written to her. (Rec., 960.) 

S. L. Mitchell testifies that he was a tenant of George 
A. Davenport, and that for the four years preceding his 
examination as a witness, he paid his rent to George. 
Also that upon one occasion, when the city made an 
order for the construction of a sidewalk in front of a 
portion of the property of*George, to which no attention 
was paid, and the city thereupon employed the witness 
to lay it, he attempted to drive the witness away from 
the work, saying he would not pay for it, and that Smith, 
who was then receiver of that portion of the property, 
had no right to lay it there. (Rec., 475.) 

Samuel Perry says that George was intemperate, prior 
to July, 1870. Hehas been asober man since. Previous 
to this he was almost daily under the influence of liquor. 
(Rec., 435.) Witness is a merchant tailor. When 
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George wanted clothing he would state the kind of 
clothing he wanted, what he wanted it for, and it would 
be made according to his directions. He was not ex- 
travagant in his clothing. (Rec.. 436.) Was not dis- 
posed to talk much when in the store. | 


Edward Rolf testified that he sold some notes for 
George L. Davenport, on which George, with one 
Whistler, were sureties. ‘Saw him sign notes more 
“than once. He had his own pen, a kind of gold pen- 
‘holder, which he took out of his pocket. = * om 
“He looked at the ‘notes; can’t say if he read them. 
‘* Sometimes he signed very quick, and had not time to 
“read them. Thinks he knew what he was doing when 
“he signed the notes, but didn’t know the effect of them. 
« Thinks he knew he was signing a note, but did not know 
‘the result or effect of it, and I tell you why. They sold 
«the notes so low that they ‘had to pay from twenty to 
‘‘ forty per cent. for money, and they could not stand that 
‘long. Think he knew that he was running in debt, but 
“did not know how much.” (Rec. 496.) 


W.C. Warriner testifies that he used to sell him boots, 
always wanted the best, and in purchasing he inquired for 
and understood their prices; supposed that he understood 
the right amount, as he always paid the correct sum; 1s 
positive that he knew how to make change. When 
George A. at one time did not pay witness a small bill, 
his father told witness that George should pay those bills 
himself, and he would see that he attended to it, as George 
was allowed from one to two hundred dollars a month. 
Has paid witness’ bills for goods he bought on credit. In 
all his dealings with witness he acted like other men. 


(Rec., 501-2.) 


Henry H. Matlock testifies that he has been telegraph . 
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operator in Davenport for thirteen years. George has 
been in the office as much as once a week. He ordered 
things by telegraph, and when witness would at times 
remonstraie with him about the expense of sending by tele- 
graph, George would tell him to mind his own business, 
that he was capable of judging whether he wanted to 
spend his money or not, and that it was nobody’s business 
‘but his own. “Has sometimes written his own dis- 
“¢ patches; would generally be written so that a person could 
‘¢ understand them. Sometimes he seemed rational, some- 
‘‘times disordered. Did not think he had the regular 
‘“ exercise of his reason at different times. Could gen- 
“erally understand what he wanted by his telling me. 
‘« Sometimes, to divert his attention, would tell him that I 
‘“ did not understand what he wanted; he would then 
‘ either show me the book with the cuts in it or would 
‘* go and get it. He used to smoke pretty good cigars; 
« said the smoking steadied his nerves and kept him from 
“ having those Spells.” (Rec., 529.) 


E. H. Ryan testifies that on ordinary subjects his con-— 


versation would be connected, but without much sense. 
In a passion his language would be incoherent. He would 
say that certain parties were trying to get him to sign 
mortgages; then he would contradict himself and say 
that he would not sign mortgages, but would endorse for 
loans at the bank. He would say that the Davenport Na- 
tional Bank owed him for ground rent, when at other 
times he had heard him say that the bank had a lease for 


a term of years free from rent. (Rec., 546.) 


The witness’ idea of what constitutes self-contradiction 
is hardly apparent to the general mind. The bulk of men 
would be disinclined to encumber their property by mort- 
gage to oblige another, while they might be willing to ac- 
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commodate him by indorsing in bank. The original lease 
to the Davenport bank gave it the use of the ground free 
from rent for the term of sixteen years. The sixteen 
years expired in 1878. (Testimony of G. L. Davenport, 
Rec., 755.) After that the rent was to be paid on a val- 
uation had on an appraisement. When George said at 
one time that the bank had a lease for a term of years 
free from rent, he stated what was the fact, and when he 
said it was owing him rent it was evidently after the lease 
had expired and the obligation to pay rent had accrued. 


C. W. Verder was secretary of the agricultural society. 
George owned one share of stock init. Before going to 
Tama county in August, 1879, he called at the office of 
witness and asked if the assessments were all paid, and if 
there was anything due on them. He said he could not 
be at the fair in September. The witness says: “I said 
“to him at that time that there was an assessment of $5 
«© a share on his stock that must be paid on or before the 
«© 2d day of September or it would be forfeited. He said 
“to me I would have to see George E. Hubbell, who had 
“ charge of all his business.” - (Rec., 556.) 


Ebenezer Sherman was a director in the savings bank. 
Application was made to the bank for a loan for George 
L. to be secured on property belonging to George A. 
when the witness was in the directory. Some question 
was made about it, and something said about George be- 
ing under guardianship. Afterwards meeting George A., 
he spoke to him about it, and George said that he was 
willing to give the mortgage to help his father to build. 
(Rec., 561.) From the whole testimony of the witness, 
it is manifest that the only talk about appointing a guar- 
dian for George was while he was drinking hard, and in 
consequence of it, under the provision of the statute 
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which authorizes the appointment of guardians for ine- 
briates; it was not from mental incapacity.  (Rece., 
567-8.) 

W. P. Bissell has a leasehold interest in north half of 
59. Has in two or three instances paid rent to George 
A. alone. George L. generally came with him; would 
make out account against both, and take the receipt of 
George A. for the rent; the balance, if any, George L. 
would take. Witness would run over the items of his 
bill to George A. He would know what he had bought, 
and say it was all right; * * * always seemed to 
remember what witness told him and would generally ask 
the price of an article. The quality and usefulness of an 
article was as much an object with him as anything else, 
and he invariably wanted a good article. George LL. 
Davenport wanted plate glass for his new building to the 
amount of $2,500. Mr. Vandever said if -witness would 
get the note of George L. indorsed by George A. for 
that amount, at s'x months, he would cash the note, 
discounting the interest. This was done, and witness sold 
the glass. (Rec., 573-4, e¢ seg.) 

Louis A. Le Claire was a clerk both for George L. 
Davenport and Putnam & Rogers. From 1872 to 1875, 
George managed his business with the assistance of his 
father. In 1875, George A. gave a power of attorney to 
C. E. Putnam to manage his business. Mr. Putnam 
counseled with George A. in the management of it, as 
far as witness knows. George A. collected some of 
his rents, his father collected some of the rents, and 
attended to the taxes, and leased some of the prop- 
erty, consulting George A. so far as the leasing was 
concerned, The rents collected by George A. were from 
small buildings on block 59, the large buildings upon 
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which were on long leases. He continued to collect these 
rents after Mr. Putnam got the power of attorney, but 
not to such an extent as before. He sometimes made out 
his own receipts; he would read the newspapers, and 
come in and talk about an article he had read. Can’t say 
that he had constant difficulties with his tenants about 
rent. Have heard of his having some difficulty with 
his tenants about rent when they would not pay him, or 
claimed to have paid him, and wanted them served with 
notices to quit. This wouldn’t be very often; he had only 
some four or five tenants that he had misunderstandings 
with, 

He would frequently talk of the ordinary topics of the 
day, of the people in the town, of things that had occurred 
in town or elsewhere. (Rec., 850-51, ef seg.) 

George L. Davenport’s testimony is very long. He 
does not claim George to be insane. It is only when 
assailed by fits that he is deranged; he calls him feeble- 
minded, and says that the school at which he left him in 
Baltimore, the school of Professor Clark, was an institu- 
tion for feeble-minded youth, as he understood. The 
fact as shown by the deposition of the teacher and his 
family is, that it was not a school for feeble-minded youth 
at all. | By his own statement it is clear that he knows 
but little of George, as he says that George seldom said 
anything in his presence, and that his presence always 
operated asa restraint upon George. George would cease 
talking when his father came into view. He manifestly 
underrates the capacity of George A. Whether he is 
sincere in this or not, we do not care to inquire. He, 
however, states some matters that are important in his 
examination in chief. He realized a very large income 
from his own property, and he used rent of George’s 
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property, amounting to some $6,000 a year. At the time 
that application was made for a guardian of George A. 
in August, 1877, all his real estate, including his home- 
stead, and all his personal property of every description, 
were heavily mortgaged. George's property was also 
under mortgage, and a receiver had been appointed for 
the north half of his block. This was his situation and 
the situation of the family in the Umes that a guardian 
Was applied for, We will refer to this hereafter, Mr, 
Davenport had, in conharction with George A executed 
to Mr. Patram a power of attonmery ty May. ripe, Dotore 
BAY Steps had bean taker to odtaiy the loan made Dy the 
TARE RPA “TE Prone of atiohMENy Was aod te 
RE WRORRAME AO NR AR PART AT RR BEQRAIRL Aad AY EHH OWR 
AMTOORONE RE Was tO De fovevenate darting the Rte at the 
PRON ASOT WER R Paly, 2 XzO. Maes Deaweapone aceite cet 
he aad George vadertook toa revoke this power of attor 
nev, and thas to take from the mortgage one of the secur 
tties On the faith of which the loan was made. Mr, Dav- 
enport’s representations of George to the public, and his 
statements as a witness with respect to George’s capacity, 
are very widely variant. 

John W., Ballord’s opportunities of knowing George 
have been in the trading he did with him, Witness is a 
druggist and the partner of E. S. Ballord. He frequently 
spoke of collecting his rents from persons occupying stores 
and shops in his block, and of some of them being behind in 
their rents. He sometimes made a purchase saying he 
would pay when he made his collections the tirst of the 
month, ‘The medicines he purchased were for diarrhoea 
vod nervousness, and were not generally on the prescrip 
tion ofa physician, When he bought medicines he sted 
for what particular ailment he wanted them, and they 
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were such as were adapted to the ailment of which he 
complained, E. S. Ballord, the partner of witness, had a 
leasehold interest in block §9, and George collected the 
rents of him, Bills made by the family of George L., as 
well.as bills made by George A,, were setded in the semi- 
annual settlements of the rent of ELS. Ballord. George A. 
would come in and ask for his bill about the time the semi- 
annual payments of rent were due. take the bill out with 
him, and very soon come in either alone or with his father 
and make the settlement, When the family bY was ine 
chided Te anrount sometinves exceeded the rent, He 
WOVODTTY Paguivead the poioe of a thing Defore Daving, and 
ONAIIEAT TE AER Ele Soetiones aad the price Was 
rove Thar Re Wanted fo PaQy, aed AL SOR UES wehhowe 
Daragrd the aed Rearoandor Ais askdag Be RY Fagard 
tO several Reamer fy De dll a& te what thew were: aad 
Whee FT explaimed thea ta hit, he sands + Yea, that's right” 
Purchases that he promised to pay for at the first of the 
month were purchases made siace Mr, Smith was appointed 
receiver, He always paid; not always, however, on the 
first day of the month. 

There were other witnesses examined by the defense, 
to whose testimony we have made no reference. We 
submit that the faets we have extracted from hostile 
witnesses show the possession of at least a fair degree of 
intelligence, knowledge ot his affairs, and capacity both of 
understanding and ofs transacting business. These facts 
show that he understood what he was doing, and that 
he had mind sufficient to give to him a contracting 
capacity, Other witnssses on the part of the defense 
speak of his saying that they were cheating him out of 
his property; that he was going to have it back, ete. 
These Satements said to have been made by him, will be 
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found on examination, all to have been made after a guard- 
ian had been appointed, and after he knew that an attempt 
would be made to question the validity of his contracts, 
It will also be observed that when Mr. Smith had been 
appointed receiver of the north half of the block, he under- 
stood rts effect, and when he purchased on credit of per- 
sons holding leases in that part of the block, he told them 
he would pay on the first of the month. Clearly he un- 
derstood that he was no longer at liberty and had no right 
to expect these bills to be paid out of the rents, as they 
had been formerly. 

The great bulk of the testimony for the defense is made 
up of opinions given in a general way that the witnesses 
did not believe him capable of understanding and trans- 
acting business as men ordnari/y do. What they meant 
by this, whether they meant that he was incapable of 
understanding and transacting the routine and details of a 
regularly organized continuing business, or whether they 
meant that he was incapable of understanding and trans- 
acting any single act of business, they do not inform us. 
Very few of these persons ever had any business trans- 
actions with George <A., and the testimony of those that 
had these transactions, show that he had an understand- 
ing and a correct understanding of the particular business 
to which they refer. None of them had any business 
transactions of the kind now in controversy with him. 
As Mr. Justice Thompson said in Armen v. Stout, 42 Pa., 
Ir4, a similar case, but little respect is due to such 


opinions. 


V. 


THE CONTRACTUAL CAPACITY OF GEORGE A. DAVENPORT 
FULLY SHOWN BY THE COMPLAINANT'S TESTIMONY. 


We will now refer to some of the testimony on the 
part of the complainant. 

Hon. Hiram Price has known George A. Davenport 
for thirty-six years. He had frequent conversations with 
him. After George had joined the Sons of ‘Temperance, 
George told him that he would occasionally be asked to 
drink, but that he answered he had taken the pledge and 
would drink no more; that he knew the danger of drink- 
ing and proposed to avoid it. His conversation was as 
reasonable and rational as that of a great many men 
whose mental competency he had never heard questioned. 
From what witness saw and knew of him he considered 
him capable of understanding the nature and obligation 
of a promissory note. Was a party to taking such notes, 
some made and some endorsed by him, his indorsments, 
ia the opinion of the witness, giving the real.value to the 
note. ‘This he would not have consented to if he had not 
considered him competent to make such notes or indors- 
ments. Some notes made by George L. Daven- 
port and endorsed by George were discounted by the 
Davenport National Bank, of which witness has been a 
director since its organization, the indorsement making 
the paper good, and securing the discouut. The matter 
was discussed at the board several times, and it was con- 
sidered that George A.’s name on the paper made it good, 
and never heard any director expressing any doubt of 
George’s understanding all about the transaction. George 
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L. Davenport was the president of the bank, and the 
board felt very friendly to him, and believed him to be 
financially honest, but in discounting paper for him did 
with him as they did with other parties, and required him 
to give an indorser that was considered good, because 
they knew George L. to be financially embarrassed. The 
amount of indebtedness for which the Davenport National 
Bank holds papers on which is the name of George A. is 
about $40,000. Witness leased a part of 59; the most of 
the talking was done with George L.. Bought three 
shares of bank stock of George A. in November, 1876; 
transfer was made by George A. The ground rent on 
the lease witness holds of George A. is $300, payable 
semi-annually. Rent was paid to George L., father, and 
a receipt taken, generally signed George L. Davenport 


for G. A. D. 


This continued until May, 1875, when Mr. Putnam 
took charge, under the joint power of attorney executed 
to him by George L. and George A. Davenport. Mr. 
Price was satisfied that George A. knevy of the payments 
made to his father,Jand supposed it was a_ business ar- 
rangement between them. After the failure of George 
L., fearing that some trouble might be made as to George 
L.’s authority to collect these rents, Mr. Price saw George 
A. and he said these collections were made with his ap- 
proval and concurrence. Mr. Price wanted the approval 
in writing, and there was brought to Mr. Price a writing 
signed by George A. and witnessed by C. E. Putnam, 
recognizing the payments made to George L. as having 
been done with the knowledge and authority of George 
A. and approving and confirming the same. (See Rec., 
80, 81, 82 ef seg.) 


It is clear that George A. fully understood what had 


<= 
| 
| 


—_- ~~ oo... ¢ 


37 


been done by his father in the collection of those rents, 
and all'that was required of him by Mr. Price in respect 
to the approval by him of his father’s action,.since he 
promptly and properly complied with the request of Mr. 
P. On the other hand, it is very certain that Mr. Price 
would not have made this requirement unless he was fully 
convinced, from what he saw and knew of George A., 
that George A. fully understood the nature of the request 
and the effect of the written approval which was signed 
by him.and witnessed by Mr. Putnam. 


That he did understand it can admit of no doubt 
whatever. 

The same measure of intellect that would enable him 
to understand transactions of this character would enable 
him to-comprehend the nature and obligation of a prom- 
issory note and the consequence that might result from 
giving a mortgage. 

Mr. E. S. Ballord is the president of the Davenport 
National Bank, and has known George A. Davenport for 
some twenty years. In 1867 he leased of George A.a 
part of bluck 59, for fifteen years, at an annual rental of 
$250 a year, and erected on the ground thus leased 
a substantial three-story brick business house. ‘The lease 
was signed by George A., witnessed by his father and 
L. A. Le Claire and acknowledged before John L. Coffin, 
a notary public. After George A. had made this lease 
to Mr. Ballord he became a customer at the drug store 
of Mr. -Ballord. He sometimes left orders at Mr. Bal- 
lord’s store for medicines for other members of the family. 
His brother Harry was very poor—had a sick family, 
and he left orders to let them have medicines, which was 
charged to him. This was done until the order was 
countermanded by George A. and his father. 
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The Davenport National Bank discounted paper to 
which George A.’s name was signed, and considered that 
his name made it perfectly good. From interviews and 
conversations that the witness had with George A,, he 
believes that George A. was competent to understand the 
obligation of a promissory note. 

He frequently made purchases of cigars at the store; 
sometimes when he did not wish his father to see them in 
the bill—he would ask not to have them charged, saving 
he would come in and pay for them the first: of the 
month, when he could collect’ money from the small ten- 
ants In his block, As a rule, at or about the Ume he 
promised to pay for those things, he came and did se, 

In May, 1875, when George L. was adjusting his in- 
debtedness to the bank, George A. came into the direct- 
ors’ room at the bank with his father, when the members 
of the board were present, and said he was going to help 
his father out of this matter, At another time he came 
into the bank, under some excitement, when Putoam was 
collecting the rents on property belonging to George <A,, 
and told Mr, Ballord not ta pay any more of his money 
to Putnam, At the time that George A. leased to Mr. 
Ballore, and for several years thereafter, the United 
States Internal Revenue law required a stamp on all re- 
ceipts; the rent was settled semi-annually, in January and 
July of each year; the receipts were always signed by 
George A.; and, while the stamp law was in force, the 
stamps on the receipts were in almost every instance can- 
celed by George A., and canceled in strict conformity to 
the law. He held three shares of stock of the bank, and 
collected his dividends on them promptly, 

Mr. Ballord gives an itemized statement of the articles 
bought by George A, Davenport and their prices after 
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he became a customer. His bills were not extravagant 
In amount, and the things that he bought were perfectly 


® . . « . *.e . 
consistent with his physical condition and circumstances 


of life; they will compare favorably with the’ bills of 
other young men about whose mental capacity no ques- 
tion has been or can be made. The bills made by the 
family were allowed by George A. in his semi-annual set- 
tlements of the rent; he Knew of those bills. (Ree., 
1Os, 106, LO7, e@ seg. ) 

C.P. Ditmer is, and since r8O8 has been, the messen- 
ger of the Davenport National Bank, and has Known 
George A, Davenport for more than twenty vears, As 
messenger of this bank it is his duty to do all the collect- 
ing that comes to the bank by drafts, and whenever notes 
are not paid by 3 o'clock of the day they mature, he 
goes to the parties for payment or renewal of the papers, 
He has taken notes to George A. Davenport for renewal, 
He sometimes objected to signing his name. He told 
Ditmer, in 1874, that he was not going to sign any- more 
notes because he thought it would ruin him. Twice, 
when he presented paper to him for renewal, he refused 
to sign, saying it would be better for him to stop signing 
notes ‘because it would ruin him. Finally, he said: 
« Well, I will do it this time, but after this I will see that 
“it is stopped.” /f the test of legal responsibility ts ca- 
pacity to understand the possible consequences of an act, it 
vs perfectly manifest from Ditmer’s testimony that George 
A. Davenport not only realized that in signing notes he m- 
curred liability, but that the lability thus arising might 
result ain absolute financial ruin tohim, (Ree. 143. 144, 
145.) 

J. Howard Henry entered the office of Patoam & 
Rogers as a student in 1869, and has Known George A, 
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since that time. Occupied an office with him part of the 
time, and saw him nearly every day. Had conversa- 
tions with him in regard to his own business. George 
A. stated that Fleishman, a tenant of one of the large 
buildings, was owing in the neighborhood of $100 for 
rent; that he had been dunning him, and had called at 
the store several times, and that Fleishman had been 
trying to get him to take some ready made clothing in 
part payment of the rent, but that he had refused, inti- 
mating that Fleishman had been trying to impose upon 
him. He seemed somewhat vexed, and said he should 
sue Fleishman if he did not pay up soon. Saw him write 
out a receipt for rent. At another time he brought to 
Mr. Henry’s a note of George L. Davenport for $1,500, 
which he had endorsed to take up another note which 
was about due in Boston. About the time his mother 
was appointed guardian for him, he told Mr. Henry that 
he had been to see Mr. Hubbell and that Mr. Hubbell 
was going to help him out of his trouble, and was going 
to get some of his property back. His endorsement on 
notes was not only acceptable, but he seems to have 
understood the relation between attorney and client, and 
if he did not himself suggest it, it is quite clear that he 
was regarded by his attorney as of sufficient intelligence 
to be advised of measures by which the family expected 
to be restored to the full and undisturbed enjoyment of 
his property. (Rec., 146, 147, 148.) 

Bernard Finger has lived in Davenport for twenty- 
four vears. Is justice of the peace, and has been city 
and county assessor, and has known George A. about 
twenty-two years. As assessor it was his duty to assess 


property in the city of Davenport for city and county 
purposes. The principal book that is used in assessing 
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real estate is the plat book. This contains drawings of 
the blocks, as originally laid out and divided into lots and 
sub-lots, the value of the property being placed before 
the name of the owner in pencil. There are a great 
many lease-holders in block 59, and they are assessed 
with the value of the property leased by them. There 
are also some small buildings and vacant lots that are 
assessed to the owner of the block, George A. Daven- 
port. While making an assessment of the block, Mr. 
Finger states: I met George A., and on his asking me 
what I was doing I told him I was assessing the block. 
He said, “ Now Finger, this is my property, and I want 
“you to be reasonable in your valuation.. He demanded 
“ the plat-book and proceeded to point out in it the prop- 
“erty he thought was assessed too high, especially the 
‘‘ south-east corner of the block, which is unimproved, 
“except a little saloon on the corner. He gave as a 
‘reason for his objection to the assessment, that the 
“ property he pointed out on the plat-book was unim- 
«“ proved and brought no rent or income whatever.” [| 
showed him the valuation I had placed on other adjacent 
property, and finally convinced him that my assessment was 
right. Handed kim a blank schedule asking him to fill 
out'the blanks with his personal property. He said he 
had: no assessable personal property, his property being 
all in real estate. Have conversed with him frequently. 
The conversations were not generally of a serious char- 
acter, but they were sensible enough. Have been judge 
of the election at the polls of the First ward, the ward 
in which George A. resided. Do not think he ever failed 
to vote at any election when I was judge. He claimed . 
to be a republican, and as elections came up, called his 
name at the window, which was hunted in the register, 
and deposited his vote. (Rec., 154, 155.) 
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Learning from Mr. Finger that he- was assessing block | 


59, George A., not simply requests the assessor to 
make his assessment reasonable, but to satisfy himself as 
to the amount of the assessment, takes from the assessor 
the plat-book containing the different assessments, and 
himself points out the unimproved portion, the taxes on 
which he has to pay, says the assessment Is too high, and 
gives as a reason for his objection to the assessment, that 
this portion of the block yields him no revenue or income 
whatever. 


It is clear from this, that he not only had an accurate 
understanding of the duties of the assessor, so far, at 
least, as the valuation of property was concerned, but was 
desirous of seeing the values placed on the different tracts 
in block 59, which were taxable to him. He realized 
that unimproved, unproductive property, should bear a 
proportionately lower assessment than improved prop- 
erty. These are not the manifestations of a mind in- 
incapable of distinguishing between values, without any 
knowledge of business and beyond the reach of reason. 


Abner Davison, now of the firm of Davison & Lane, 
and formerly of the firm of Davison & True, is, and for 
many years past has been, well known as one of the most 
respectable attorneys in Iowa. His testimony shows that 
he was intrusted by his clients with large sums of money 
for investment in their behalf. In March, 1869, he states, 
George L., the father, came into his office on some busi- 
ness, and while there asked if they had any money to 
loan, stating that his son, George A., wanted to borrow 
some, Mr. Davison said they had, and to send George 
A, around. George A. soon after came, and stated that 
he wanted to borrow $8,000. Mr. D. asked what secu- 
curity he would give, and he stated that he would give that 
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portion of block 59 on which his own building and the 
bank building stood. The bank building is the building 
occupied by the Davenport National Bank, and stands on 
the north-west corner of block 59, at the intersection of 
Brady and 3d streets. The building owned by George 
A. adjoined the bank building on the south and east, was 
in the shape of an L, and had two fronts—one on Brady 
street and the other on 3d street. Mr. D. told him this 
was not security enough; that he must give more. 
George told what his building had cost and what the 
property was worth, and said that the land was the 
best part of the block. He stated that he wanted the 
money to pay for his building. Mr. D. finally told him 
that if he would give seventy feet on Brady street by one 
hundred on 3d street, and get his father’s signature 
on the note, he could have the money. He went out 
and returned, saying his father would sign the note 
with him. The loan was made, George A. executing the 
mortgage, which was acknowledged before Mr. D.asa 
notary. The money loaned belonged to William McManus, 
then a resident of Davenport. In October, 1871, George 
A. ‘came into the office to know if Mr. Davison would 
loan him some more money. He was alone. He wished 
to borrow $2,500 on the north-east corner of block §9, 
being fifty feet on 3d street by about eighty or ninety feet 
deep. Mr. D. declined to take that, but said if he would 
let it run to the alley he could have the money. This he 
agreed to. His father came in and got the notes and 
mortgage before they were executed. The mortgage 
was acknowledged before L. A. Le Claire. The note 
and mortgage in this case were each signed by George A. 


alone. He, Mr. D. thinks, brought them to him duly” 


executed, and he says, “we gave him a check for the 
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“ money.” The loan was made for Daniel Pratt and 
some others who were interested with him. On April 
25, 1873, made to George A. two loans on the south-east 
portion of block §9, one in favor of Fannie Hilton for 
$1,200, the other in favor of John Littig for $2,700. The 
mortgages were acknowledged before Mr. D as a notary, 
In January, 1874, Mr, Davison says George A, desired to 
know if we would not make him another loan for 
$10,000 on the north half of block 59. We finally con- 
cluded to make the loan if his father would sign the note 
with him, which his father consented to do. The reason 
we desired George L.. to join in the note with George A. 
was that part of the north half was already mortgaged, 
and the larger portion of it was held on long leases, with 
: the right to renew on an appraisement. Hence we de- 
sired his father’s name to the note as additional security. 
We considered George L. Davenport as perfectly good 
at the time, and did not then know, and had not heard, 
that he had placed his paper in the hands of brokers for 
the purpose of raising money on it. This last loan was 
; made for William McManus, who already held a mort- 
gage for $8,000 on the north-west portion of the block. 
(Rec., 60-61-62.) In the same year that the Equitable 
Trust Company made the loan, but prior thereto, George 
A. called upon Mr. Davison, saying he wished to make 
a loan for $200,000. Mr. D. told him that was more 
money than they had, and asked him what he wanted 
with so much money. He said he wanted to pay off in- 
cumbrances on his property and to help his father. He 
said something about Underwood & Clark offering to get 
the money. (Rec., 163.) When George A. came to see 
about the loans we made him, Mr. D. says there was 
nothing peculiar in his appearance or manner. He seemed 
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to know and understand what he was talking about, and 
Mr. Davison says he has no doubt whatever that George 
A. fully understood and comprehended the nature and 
obligation of the instruments which he executed before 
Mr. D. The interest on these loans, Mr. D. states, was 
pud shortly after it became due in each vear, sometimes 
by George A, alone, and at other times he came ia with 
George L., who had interest to pay on other loans made 
to George L. alone, amounting to some $13,000, which 
became due about the same time. 

On cross-examination he states in reference to the first 
loan made to George A. that he tried to get some more 
of the real estate as security, but that George declined to 
give it, for the reason that he wanted to lease the balance 
of the block, and he thought the mortgage would inter- 
fere. (Rec., 168.) 

The testimony of Mr. Davison is decisive of George 
A.’s capacity to understand the nature and purpose of a 
mortgage. He, of all others, had the best opportunity to 
judge of his capacity in this respect. All the mortgages 
which were given by George A. up to the time of the 
Richardson mortgage, some five in number, were for 
loans made by Davison, and, with the exception of the 
Pratt mortgage, they were all acknowledged before Mr. 
D. in his capacity as a notary public. He had then re- 
peated interviews with him in regard to loans and securi- 
ties, and if George A. Davenport was so utterly wanting 
in mind and capacity as it is now claimed, Mr. Davison 
could not help discovering it. It must have shown itself 
in some way at some of these different times. If there 


had been anything in his language, manner or appearance, 


when he was in the office of Mr. Davison, calculated to 
excite even a suspicion of his mental competency, Mr. D. 
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must have noticed it, and it is ampossible to believe that 
Mr. Davison would have been so careless of his own repu- 
tation for prudence, and so reckless of the money of his 
clients, as to hazard it in loans and on securities that were 
at least of doubtful value. When George came to see 
Davison about the first loan, Mr. D., on learning the 
amount he wanted, asked him what security he proposed 
to give; he answered, his building and the ground on 
which the bank stood. His answer shows that he not 
only understood what was meant by security, but that he 
expected to give security, and had determined the exact 
security he thought it was proper to give if the loan was 
made. When Mr. Davison objected that the security he 
offered was not sufficient, and asked for more of the land, 
he declined, giving to Davison the cost of his building, 
and stating that the ground he offered was the most val- 
uable in the block, and that he wanted to make other 
leases which a mortgage might interfere with. It is ap- 
parent that he realized that the existence of a mortgage, 
which would subject the land it covered to foreclosure, 
would very likely be an obstacle to the making of new 
leases. He was alone with Davison when he had this con- 
versation, and if it does not show a sufficiently clear ap- 
preciation of the nature and effect of a mortgage, we are 
at a loss to know how such a thing can be shown. Two 
years after, in 1871, George A. came into Davison’s office 
for another loan of $2,500. When asked what security 
he proposed to give, he offered eighty feet on the north- 
east portion of his block. He was alone at this time, but 
his father came in before the papers were executed, and 
took them away. George A. brought back the papers 
properly executed, the mortgage being acknowledged be- 
fore L. A. LeClaire, who was in the employment of his 
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father, and the loan was mate. In this case both note 
and mortgage were signed by George A. alone. Subse- 
quently Mr. Davison made three other loans aggregating 
$13,900, taking as security mortgages signed by George 
alone on various parts of block 59. The name of George 
L. Davenport was on each of the notes in these last loans, 
but it is written under the name of George A., and it is 
clear that all the parties regarded George A. as the prin- 
cipal. 

His testimony as a witness is in exact accord with his 
dealings with George A. when he applied to him for 
loans, and the fact that he made to George A. a loan, 
taking as security a note and mortgage executed by 
George A. alone, furnishes conclusive evidence that the 
language and bearing of George A. showed that he 
understood what he was doing in borrowing money and 
giving security. 

We have given space to the testimony of Mr. Davison, 
beeause we regard it as decisive of the precise question 
raised by the defense, and demonstrates beyond all per- 
adventure that he understood the nature and obligation of 
contracts, which it is now alleged he was wholly in- 
capable of comprehending or understanding. 


Judge James Grant has known George A. Davenport 
since birth; has never been intimate with him, but after 
George A. attained his majority Judge Grant’s office was 
on the opposite side of the street from the office of George 
L. Davenport, and Judge G. used to see George A. fre- 
quently, but only talked with him occasionally. The 
conversations generally were commonplace and were . 
nothing out of the way. He can recall two of these con- 
versations with George A. after he reached manhood. 
One was about the Agricultural society, the other about 
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a fire. The conversation about the fire seemed a very 
sensible commentary upon the errors of the men who 
had charge of the fire engine. (Rec., 176-77.) There 
was a controversy in the Agricultural society about con- 
verting it into private property, against which Judge G. 
was a leader, and Ira Gifford and others wanted to throw 
him out as a director. Judge G. went to George L. and 
George A., who were stockholders in the society, for their 


‘support, and George A. gave Judge G. his proxy with 


such expressions as induced the judge to believe he was 
earnestly supporting him. When Judge G. spoke to him 
about the effort being made to convert the Agricultural 
society into private property he understood and compre- 
hended the matter. (Rec., 177.) In the conversations 
had with him there was nothing different from the gen- 
erality of men of his age. (Rec., 177.) 

Some of the directors of the Equitable Trust Com- 
pany, Mr. Maxwell of the firm of Clark, Dodge & Co., 
Mr. Edwards, and possibly Mr. Roosevelt, happened to 
meet Judge G. at the office of Clark, Dodge & Co., in 
New York, and spoke to him about the loan while it was 
yet pending. Judge G. told them he thought it a good 
loan, and would himself take the loan if he had the 
money (Rec., 178). Believes that George A. Davenport 
had sufficient capacity to understand and comprehend the 
nature of a promissory note. On cross-examination, 
Judge Grant says, by sufficient capacity, «I mean that 
‘ George A. Davenport, when he signs a note, knows it 
‘is an obligation to pay money, and not an order for some 
“ fish-hooks (Rec., 190). I base my opinion on what I 
*“ know of him and have seen of him. I stated in my 
“ deposition that I had conversations with George A, that 
‘<I could not remember, but that they made an impression 
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“on my mind as to the character of his intellect. Have 
‘*¢ seen him at times and places that I cannot now recall, 
« and from all that I could see that Mr. Davenport had a 
‘¢ mind which reasoned. I never in my conversation with 
Mr. Davenport, heard him say a foolish thing. He al- 
‘“‘ ways seemed to me to understand (Rec., 190).” 


Richard Smetham ‘is cashier of the Davenport Savings 
Bank, and has known George A. Davenport since he 
joined the Sons of Temperance in 1870 (Rec., 192). Mr. 
S. urged him to attend the meetings more regularly, and 
remember his saying that he would do so if they moved 
down town during the winter, but that their house was so 
far away that it was lonely to go there after the division 

“was dismissed. In conversation with him on the subject 
of temperance, he manifested great interest, and was al- 
ways ready to contribute money in any emergency (Rec., 
193). 

Saw George A. after he had been to Tama County. 
He gave Mr. S. some idea of the Indians, their habits and 
ways of living; the number of the tribe, the character of 
their houses and places of residence. He seemed to 
know what he was talking about and to understand it. 
Mr. S. is secretary of the Old Settlers’ Society of Scott 
county. George A. Davenport was appointed a member 
of the executive committee of this society in 1871, 1873 
and 1875 (Rec., 194). 

B. H. Thompson rented property of George A. Daven- 
port for six or seven years; he made the contract with 

| George A., and George A. collected the rent; he came | 
to Thompson’s shop about twice a day, Sundays included, 
and Thompson knew him about as intimately as any one 
could. He seems to have talked more freely to Thomp- 
son and to have given to him more of his confidence than 
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he did to others; he spoke to Thompson much about his 
rents, the amounts he collected and of whom, talked 
about temperance, and advised Thompson, who was 
drinking at the time, to quit (Ree., 210), saying that 
every man could quit if he chose, as he himself used to be 
a hard drinker, (Ree, 212.) He would come in 
towards the end of the month, add up his rents and see 
how much was coming to him; he usually added them 


up in his head, saying, such a one Owes me so much, 


‘and then add the sum together; when the figures were 


large, above ten dollars, sometimes he would not add cor- 
rectly. At the end of six months, when the rent on the 
ground leases became due, he would add up the lease 
money, that is, the ground rent for the land on which the 
large buildings stood; he said the taxes were not paid at 
one time. 

A woman named Minnie Dillon occupied one of his 
buildings for which she was paying five dollars a month; 
she kept a house of ill-fame, under pretense that it was 
a cigar store; George A. learned of the use she made of 
the house, spoke of it, and resolved to get rid of her. He 
raised her rent from five to twenty dollars a month, say- 
ing she could not stand twenty dollars and would have to 
leave; she moved out in two weeks, (Ree, 211.) He 
often said he wanted nothing to do with lewd women, 
or to rent to women at all) (Reo, 216): he told Thomp- 
son of the © tares,” as he called them, that he had been 
On, 

Thompson did much work for him (Ree, 212-13) and 
George A, always settled the bill until the appointment 
of his mother as guardian, During the cholera season 
he wanted a privy in the rear of Bissell’s removed. 
Thompson told him that it would cost him forty dollars, 
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as it was hard to get men to work at that kind of work, 
at that time, 1f they could be got at all. He said it was 
too high, and would not have it done, but afterwards, when 
the city ordered it done, he came round and said he would 
have to get it done, and contracted with Mr, Thompson 
to do it for half rent and half cash. (Rec., 212-13.) 

Several receipts for rent are appended to Thompson’s 
deposition, the written portions of which are all in George 
A.’s handwriting, except the signature to the last which is 
signed by Sarah G. Davenport and in her name; George’s 
endorsement is, however, on the back of this receipt. 
(Rec., 214.) Thompson has seen him a number of 
times write out receipts for other parties. (Rec., 215.) 

Phillip Schloff rented of him a saloon on the corner, 
for which he paid $25 a month rent. Has seen him 
count money at different times, sometimes amounting to 
forty dollars a month. (Ree., 215.) Thompson bor- 
rowed of him small sums of money, and George some- 
times advanced small sums on material for jobs. He 
always remembered the amounts he had loaned. (Rec., 
216.) One morning, it may be five or six years ago, 
Thompson cannot fix the date, but he says it was at the 
time the trust company took the mortgage, George A. 
came to the shop, saving he was not worth a cent; that 
the old gentleman had been very sober or down in the 
mouth the last week or so, and, in asking Mr. Patoam 
what was the matter, Mr. Putnam told him of the finan. 
cial trouble, and that it was on account of his debts, and 
that he told Putnam to take half his block and help his 
father out, (Ree, 2tp) 

Thompson says that he always found George A. to 
live up to his contracts with him, and with others coming 


under his observation. (Rec. 217.) On cross-examina- 
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tion he says that George A. seemed to have a general 
idea of how his business should be managed. On re-ex- 
amination he states that George A. at one time had a 
controversy with a Mr. Fields about his rent. George 
claimed rent of Fields, and Fields said he had a receipt 
for the rent, but could not find it. One day he said he 
had found the receipt, and, bringing it forward, handed it 
to George. George, on looking at it, said: ‘*John, this 
‘‘ receipt is for last year; that receipt has been altered 
‘¢ with a pencil, changing the last figure of the year to 
‘“.the next year.” Fields put the receipt back in his 
chest, and there was nothing further said at the time. 
Thompson took the receipt out of his chest and found 
that it had been so altered. (Rec, 225-26.) 


If any doubt could possibly exist that George A. had 
capacity sufficient to enable him to make and understand 
ordinary contracts, it is effectually removed by the testi- 
mony of Thompson. George made his own contracts. 
He understood them and performed them. If the price 
demanded of him for work he wished done was appar- 
ently too high, he said so. When he wished to get rid 
of a female tenant who was prostituting his premises, he 
took the very effective mode of quadrupling her rent. 
He knew who his tenants were, the premises they occu- 
pied, the amount they were to pay and the times of pay- 
ment. He knew when the rents on the long leases be- 
came payable, as well as the rents on the small buildings- 
He knew that when the city authorities ordered the 
abatement of a nuisance it must be done. He undoubdt- 
edly understood the obligation of a lvan, and the duty of 
the borrower to pay. In making the mortgage to the 
trust company, he knew precisely what portion of his 
property he had given, and seemed to apprehend that it 
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would end in the loss of it. When Fields attempted to 
deceive him with an altered receipt, he at once detected 
the alteration, and pointed it out. When he ordered things 
by express he was impatient to get them, and made fre- 
quent inquiries at the express office for them, to which 
Trotter, the express agent, testifies. 


The testimony of this witness is entirely candid, and 
he mentions, without reserve, the peculiarities, eccentrici- 
ties and weaknesses of George A. He testifies to facts 
which came under his own observation, and they show 
most conclusively that he had all the capacity required to 
make him amenable to his contracts. 


D. R. Boydston testifies that he and Mr. Williams 
rented a carpenter shop belonging to George A. They 
had been doing work for George L. and had made the 
contract with him; but after they went into it George A. 
came into the shop they had taken possession of, and in a 
pleasant way said he was glad they had rented of him 
and hoped they would get along nicely together. They 
made some additions and repairs to the shop, which 
George A. evidently observed, for he remarked about the 
shop looking much better than it had ever done. (Rec., 
246.) The rent_was five dollars a month, which George 
collected. He gave receipts for the rent, and they were 
generally in his own handwriting. (Rec., 230.) Boyd- 
ston & Willams dissolved their partnership in 1876, but 
they continued to occupy the shop, each paying half the 
rent. For some time after the dissolution, and before he 
appears to have had knowledge of it, he made out receipts 
in the firm name. Afterwards he made out receipts to 
each for $2.50, the portion each was to pay. A man by 
the name of Craig rented of him a blacksmith shop ad- 
joining Boydston’s at $10 a month. George in a few in- 
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stances made out the receipts to Boydston & Williams for . 


$10, instead of $5, and when his attention was called to 
the error he at once realized that he had made a mistake? 
charging them with the amount Craig was to pay and 
charging Craig with the smaller amount they were to 
pay, and he would at once go into Craig’s shop to see his 
receipt and have it rectified. Some of the receipts given 
after Mrs. Davenport was' appointed guardian are not 
signed by him, but they were collected by George and 
were endorsed by him, and the indorsement he undoubt- 
edly made for the purpose of showing that he received 
the money. It thus appears not only from the testimony 
of Boydston, but of Thompson, that Mrs. Davenport, 
after her appointment as guardian, entrusted George A. 
not only with the management, but with collection at least 
of the rentals of the smaller buildings. George A., it has 
been shown, was fond of fishing. He got Boydston to 
make him a minnow box. He _ was told that one of 
pine would cost $5 and one of hard-wood, would 
be $7. He concluded to have it made of hard- 
wood, as it would last longer and be more dur- 
able than pine. (Rec., 233.) Made him a tool 
box for the preservation of his tools (the testi- 
mony shows he had a collection of fine tools); the 
lock on it was,;extra fine, and he said he wanted 
such a lock, because they picked all the locks he had on 
his drawers, and he wanted one they couldn’t pick. He 
asked us, Boydston says, to repair the sidewalk and let it 
go on the rent; at another time the city marshal served 
a notice on him to repair a sidewalk. The notice required 
the work to be done within ten days. He brought the 
notice to Boydston, asked him to lay the sidewalk before 
the ten days had expired, and thus save him from the ex- 
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pense consequent on the city laying it. (Rec., 233.) 
Would pick up a board and write upon it the same as 
any one would; in setting down figures and adding them 
up, would remark there was so much rent due him on 
that day. When the bill for fixing the sidewalk was pre- 
sented.to him he lookec at the amount of it, and gave a 
receipt for it on the rent that would thereafter accrue. 
In January, 1875, Boydston and Williams had been doing 
work for his father and had not received any money for 
about a month. George came in and said he and his 
father had signed a promissory note to Mr. Schutt, and 
that we would probably get some money soon. (Rec., 
235.) About the time the papers published that a large 
mortgage. had been placed on George A.’s property, 
George A. said that he had signed papers.with his father 
which were to help him out of trouble. (Rec., 236.) 
He thought that it was through the Davenport National 
Bank that a receiver had been appointed for his property 
(this was when Mr. Smith was appointed), and said that 
the bank, after having had the use of his property for 
about fifteen years without rent, had not treated him 
right in the matter. (Rec., 236.) The testimony shows 
that the bank had a lease for fifteen years free of rent for 
the ground on which it stood, and that the money which 
Mr. Smith obtained, as receiver, of the north half of the 
block, was applied to the claim of the bank. The bank 
lease was one of the first that was made, and it was sup- 
posed, as George L. Davenport testified, that the location 
of the bank would draw business houses around it, and 
thus enable long leases to be made on favorable terms, 
hence the reason why no rent was reserved in the lease 
to it; all this is shown in the testimony of George L. 
Davenport. After Smith’s appointment as receiver, heard 
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him say that it had taken a great deal away from him 
and that he did not krow how he was going to live now. 

On re-cross-examination, when George’s attention was 
called to receipts for ten dollars instead of five, he asked 
what difference it would make, provided he took five dol- 
lars. 

The facts detailed by this witness clearly show that 
George A. knew what a promissory note was, and knew 
that one of its purposes was to obtain money. He knew 
that he had signed papers with his father, and as he knew 
what their purpose was, it is clear that he was capable of 
understanding their nature and effect, for how could he 
help his father in his financial trouble without burdening 
himself. He manifestly understood that when the city 
ordered him to have work done on the sidewalk within a 
stated time he must doit, otherwise the city would have 
it done and the cost made a tax on his property. He 
knew the terms and duration of the lease to the bank, 
and through whose agency and for whose benefit a re- 
ceiver was appointed for the north half of the block. 


Clearly the capacity that he evinced in the facts testi- 
fied to by Boydston, was sufficient to enable him to com- 
prehend the nature and effect of promissory notes and 
mortgages to secure them. 


M. D. Snyder was for a number of years deputy clerk 
and clerk of the District court of Scott county, and took 
George A. as security on stay bonds on judgments 
against his brother Joseph. He would not have taken 
George A. on these obligations, he testifies, if he had had 
any suspicion whatever of George A.’s mental capacity. 
(Rec. 227-8.) If the aileged mental incapacity of George 
A. Davenport was as notorious, as is claimed, it is remarka- 
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ble that a man who had lived in Davenport as long as 
Mr. Snyder, and held the positions he had, had never 
heard of it; anc if it was so manifest, it is surprising that 
Mr. S. did not discover that there was something wrong 


with him. : 


John E. Henry is a civil engineer, and has known 
George A. since 1855. It was very seldom that he did 
not meet him when in town, and has had with him a 
great many conversations. He always appeared to un- 
derstand what he was talking about, and witness has no 
doubt that he was capable of understanding the nature of 
sirnple contracts and the duties they imposed. 


D. N. Richardson is editor of the Davenport Demo- 
crat, and one of the firm of Richardson Brothers; has 
known George A. Davenport for about twenty years; has 
had business transactions with George A. Davenport; 
they took place mainly in 1874 and 1875, and they were 
with him principally as maker and indorser of promis- 
sory notes: has seen him sign and indorse notes, and he 
signed his. name as indorser or principal, as the case 
might be, at the proper place without any one pointing it 
out to him. (Rec., 254-55.) Mr. George E. Gould, in 
April, 1875, told me Mr. R. says that George L. Davenport 
was desirous of making a loan to cover his floating in- 
debtedness. Subsequently he inquired of Mr. Gould 
what amount would be necessary to cover such indebted- 
ness, telling him that the Richardson Brothers would 
furnish the money at ten per cent. if the amount was not 
too large and the security was satisfactory. Mr. Gould 
saw Mr. Davenport after this and said that Mr. D.’s 
floating indebtedness was $30,000, and that if the Rich- 
ardson Brothers would let him have the money his son 
George A. would give as security the south half of block 
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59; agreed to let him have $25,000 and asked Mr. Gould 
to send George A. Davenport to witness’ office; George 
A. came; witness asked George A. if he knew anything 
about a proposition to raise $25,000 for his father on a 
mortgage on the south half of block 59. George A. 
said he did. He was asked if he was satisfied to do so, and 
he said he was. He was told it was a large sum to bor- 
row on his own property. He said he knew it, but he was 
willing to do it to help his father out of trouble. .(Rec., 
255.) After the papers were made out, but before they 
were signed, Mr. R. again sent for George A., who came 
round. Before reading the papers to him Mr. Richard- 
son said to him, “ George, this is a very important matter 
“ which you are about todo. Do you understand per- 
‘‘ fectly what you are doing?” He answered, “I do, and 
“ am doing this to help my father out of trouble.” (Rec., 
256.) The mortgage and note were then read to him, 
and they were signed by him. 


George L. Davenport was engaged in building, and to 
aid him in his building operations the Richardson Brothers 
had let him have money at different times on the assur- 
ance that he would give them a first mortgage on the 
buildings when they were completed, but Mr. D. made a 
mortgage on them to other parties. At the time the 
mortgage for $25,000 was made, the sums they advanced 
amounted to about $10,000, and were evidenced by notes 
on which George A. was indorser. By agreement these 
motes were part of the loan, and they were handed to 
George A., who looked over them as they were checked 
off seriatim; believes that George A. understood and 
comprehended the nature of these transactions and the 
obligations into which he entered (Rec., 256, 257). On 
cross-examination he states that he has seen George A- 
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indorse notes at various times at the office of the witness, 
when no one accompanied him (Rec., 257). He came to 
the office one day and said it was too much work to write 
receipts, and ordered some printed. They were printed 
for him in loose form. Some time after he came in, stated 
that he did not like that kind of receipt, could not keep 
them together. He wanted some that were bound with 
stubs (Rec., 256). They were printed as he directed. 
An hour or two before the papers were signed, the 
brother of Mr. Richardson said to him, “If you see 
«“ Abner Davison, ask him about this matter of George 
« A.’s capacity.” He says, “I told my brother that my 
‘¢ mind was perfectly clear about making this loan, but if 
‘¢T saw him I would ask him.” I went to the bank, and 
returning met Mr. Davison. I asked him if he had any 
doubt as to the capacity of George A. Davenport to 
execute a mortgage. He answered, “ None in the least; 
*‘ that he had made him several mortgages, which he con- 
“ sidered were as good as those of any other person.” 
Met and talked with George A. Davenport as he would 
with ordinary persons many times. His conversation was 
not of a high order of intellectuality; yet, sometimes, on 
business, he talked very well (Rec., 260). Was city 
editor of the “Democrat” from 1855 to 1867. George 
was a sort of volunteer adjutant of mine, and assisted me 
in hunting up items. In asking him about improvements 
on block 59, he would give me a straight story as to who 
leased, and what they were going to build, or items that 
he picked up generally. I relied upon them, and they 
were generally found to be correct. If he ever got into 
a fight he was sure to tell me not to put it into the paper 
{Rec., 262). 


The loan was to run for five years. Mr. Richardson 
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gives the reason why they took their money so soon after 
the loan was made. It was not from any distrust of the 
security. Mr. Putnam, he says, came to them within two 
days of the making of the mortgage, stating that he had 
a power of attorney to transact Mr. Davenport’s business, 
and while the mortgage they held was all right, the plan 
was all wrong; that a much larger sum had to be raised, 
and that if Richardson Bros. and I. I. Humphreys would 
consent to the payment of their claims, he believed he 
could raise $100,000. He asked us if we would consent. 
We consented to it under the circumstances, and to enable 
Mr. Davenport to make a larger loan to pay all his debts 
(Rec., 263). 


The testimony of Mr. Richardson clearly shows that — 


the project of raising money by a mortgage on the prop- 
erty of George A. was a matter which was fully under- 
stood and assented to by George A. before anything was 
done in the matter. Why should he be informed of these 
things, and the reasons given to him, before any steps 
were taken in relation to them, if he was incapable of un- 
derstanding them? And why, before proceeding to move 
in the matter, should they first obtain his consent, if they 
did not know that he comprehended what was desired of 
him, and that his consent was prerequisite to their attempt- 
ing todo anything? It is perfectly clear, not only from 
the testimony of Mr. Richardson, but from the testimony 
of anumber of other witnesses, that nothing was done, or 
attempted to be done, by which his property could in any 
way be affected, without consulting him and obtaining his 
approval. 


Mr. Sherman, a witness for the defense, to whose testi- 
mony we have at another place referred, says that he was 
a director of the savings bank, when George L. Daven- 
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port applied to it in 1874, for a loan of some $20,000, to 
be secured by a mortgage from George A. on part of 
block 59.’ That he was one of the committee to whom 
the application was referred. That while the application 
was pending he met George A., spoke to him about the 
loan sought by his father and the mortgage offered as se- 
curity for it. The answer of George, that he was willing 


‘to give the mortgage to help his father in his building 


operations, plainly shows that George not only knew of 
the security offered and the use to be made of the money 
obtained on it, but that his father had not ventured to offer 
the security without speaking to George A. about it, tell- 
ing him the purposes for which he wanted the money 
and obtaining George’s consent to the mortgage. When 
leases were made he knew to whom they were made, and 
the terms and conditions of the leases. While Mr. Rich- 
ardson was acting as the city editor for his paper, and 
learned of any new leases having been made on block 59, 
he applied to George A. for information as to who leased 
and what the leases required. George A. told him, and 
his statements were found to be correct. 


It is said that he did not know where to place his name 
in signing a note. This is sheer nonsense. He certainly 
knew where to put his name in signing a receipt, and the 
testimony of Mast and Richardson clearly show that he 
knew when he was asked to indorse a note; he wrote his 
name on the back of it without instruction. Mast, who 
was tellér in the Davenport National Bank, says that 
George A. signed and indorsed notes in his presence, and 
that as maker or indorser, as the case might be, he put 
his name at the proper place, without any sugyestion 
whatever. (Rec., 326.) A number of witnesses for the 
defense testify that they saw him sign notes; not one of 
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them states that he ever asked where his name should be 
pat, or ever seemed at a loss to Kaow where to sigan, 

There were other witnesses produced by the complain- 
ant to which we do not think it necessary to refer. 

The defense have produced a multitude of witnesses, 
and seem to regard superiority in number as a circum- 
stance controlling in this case. It is the quality of the 
evidence and the sources from which it comes, and not 
the number of witnesses, that determines a case. The 
evidence of a single intelligent witness who can, from his 
own personal knowledge, testify as to the precise fact in 
issue, is of more value than, and will outweigh an entire 
legion of, witnesses whose testimony as to the main fact 
consists of opinions. 


In this case, to the opinions of witnesses, opinions not 
founded on business transactions with George A., opinions 
which are vague and indefinite, coming in a number of 
instances from men whose testimony, taken altogether, 
shows that they are possessed of but little, if any, higher 


degree of intelligence than George A.—to mere opinions, 


we oppose facts. 

If this were the the first loan in which he had ever been 
concerned, and the papers in controversy the first securi- 
ties he had ever signed, the pretense of mental incompe- 
tency might possibly have more of color to it. But be- 
fore the loan in suit was made he had been a party to at 
least six different loans, for large sums, and had given as 
security for them mortgages on his own property. In 
five of these loans Mr. Abner Davison acted as the agent 
of the parties whose money was loaned. The facts to 
which he testifies show most conclusively that George A. 
Davenport had not only sufficient mental capacity to un- 
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derstand the nature of a loan and the object and effect of 
a mortgage, but that he did in fact understand these things, 
Ik may be argued that Mr, Davison is mistaken, He 
certainly, as to the facts to which he testifies, is contra- 
dicted by no witness. There is no one who undertakes 
to say that he was present at these different conversations, 
or undertakes to give to them a version at variance with 
his statements. His testimony finds full confirmation in 
his acts, and especially in the fact that one of the 
loans was made to George A. on a note and mortgage 
signed by George alone. The first of the loans made by 
Mr. Davison to George A. was in 1869, the last in 1874. 
Between these dates he had interviews with him in re- 
gard to the intermediate loans, and also when George A. 
brought to him the interest due on loans, which he some- 
times did. | | 

When Richardson, in April, 1875, questioned Davison 
in regard to George A.’s competency to make a mort- 
gage, his answer was, that he was as competent as any 
one in Davenport. The Richardsons took from George 
A. a mortgage in April, 1875. This mortgage was given 
to secure $25,000, fifteen thousand dollars of which was 
for money then advanced by them. The testimony clearly 
shows that George A. in giving the mortgage understood 
what he was doing. The only persons with whom he 
had transactions involving the giving of mortgages, before 
the mortgage in suit was made, were Davison and 
Richardson. They had the opportunity to test his com- 
petency to execute these instruments by actual contact 
and personal dealing. And they did what they would 
not have done and could not have been persuaded to do, 
if in his intercourse with them his capacity to comprehend 
the nature and effect of a mortgage had not been made 


entirely clear to them—they advanced large sums of 
money on the faith of the mortgages he made to them. 
That he had been fully consulted in regard to the present 
loan, and of the employment of Underwood & Clark as 
agents to effect it, is obvious from the application he made 
to’Mr. Davison for a loan of $200,000, and his statement 
that Underwood & Clark had offered to get it. The 
amount Underwood & Clark were originally directed to 
obtain was $175,000. 


What reason is there to doubt his capacity to under- 
stand the nature of these instruments, and the obligations 


arising out of them? 


.We have already seen that he made at least fifteen 
leases to as many different persons, on long time, of busi- 
ness property in the city of Davenport, all of which were 
witnessed by his father and acknowledged before some 
notary. 


The evidence shows that he himself made short leases 
on the smaller buildings and collected and receipted for 
the rents, as he did for the larger buildings? That he 
knew all about the longer leases, who held them, and 
when the rent was payable, is entirely clear. It is equally 
clear that he fully understood the relation of landlord and 
tenant, their relative rights and duties, and the remedy the 
law furnished him when he had a tenant he wished to get 
rid of. Itis clear that he comprehended the duty and 
liability of a tax-payer, and that when the city authorities 
required anything to be done in relation to his property, it 
was his duty to have it done within the time named, 
otherwise it would be done by the city and his property 
burdened with an additional tax. 


'He made his own purchases, and credit was freely ex- 
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tended to him, and, as a rule, before buying a thing he 
asked its price, and if he thought the price too high the 
purchase was not made. When he bought on credit he 
knew that it was his duty to pay at the time he had fixed, 
and generally did so. He understood fully the relation of 
creditor and debtor, and knew that when a loan was 
made its payment was expected. He knew the relation 
of attorney and client, and his own attorney and the lead- 
ing attorney in this case, Mr. George E. Hubbell, regarded 
him as of sufficient intelligence to understand the nature of 
an instrument revoking the powers he had given to 
Charles E. Putnam in the power of attorney dated May 
5, 1875, and made part of the mortgage in this case. 
The conceded facts show that on the 23d day of July, 
1879, Mr. H., as a notary, took the acknowledgment of 
George A., as well as his father, George L., to an instru- 
ment revoking the power of attorney to Mr. Putnam, and 
placed the same of record. The revocation bears the 
same date as the acknowledgment, and the instrument 
was undoubtedly advised by Mr. Hubbell, although the 
attempted revocation on the part of both father and son 
was a gross breach of the agreement contained in the 
mortgage that the power of attorney was a part of the 
security of the mortgage, to be irrevocable during the life 
of the mortgage. He knew that in signing notes he in- 
curred liability, otherwise he would not have told Ditmar, 
the messenger of the bank, that he would sign no more, 
as it might ruin him, and he knew that in signing the 
mortgage in suit he was likely to lose the property it cov- 
ered, for he told Thompson that he had given up the 
south half of his block to relieve the distress of his 
father. : 


These fact’, and others that might be mentioned, show 
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that George A. had capacity for and transacted business 
: that required at least as high a degree of intellect as is 
needed to comprehend the nature and obligation of a 
promissory note and a mortgage. A less than average 
degree of intelligence is sufficient to enable a man to un- 
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derstand that in signing a note he becomes liable for its 
payment. Giving a mortgage as security for the pay- 
ment of a loan of which another gets the benefit, is a 


matter of daily occurrence, and to comprehend the nature 
of a mortgage and tts possible results does not require 
either a strong intellect: or large business experience, 
That George A, Davenport had capacity sutficient to en- 
able him to comprehend the nature and effect of these in- 
struments, is fully demonstrated by facts shown by wit- 
nesses for the defense as well as witnesses for the plaintiff. 
This alone would entitle us to the decree for which we 
ask. But we have shown more. We have shown that 
he did in fact understand them. What more can be re- 
quired of us? 


Vi. 


HE HAD STRENGTH OF WILL TO OVERCOME AND SUBDUE 
A MOST DANGEROUS HABIT. 


The fact that George A. Davenport had contracted 
the habit of drinking to excess, and was almost daily, up 
to some tme in the year 1870, in an intoxicated condition, 
is beyond any controversy. Perry, a witness for the de- 
fense, says: “TI frequently saw him under the influence 
“of hquor prior to r87o. [twas almosta_ daily occur- 
“renee.” (Rec, 435.) Bissell, another witness for the 
defense, says: “ For several years his habits were very 


. 


* bad, and under the influence of liquor.” (Ree, 567.) 


ee 


Realizing the nature and consequences of this habit, and 
determined to conquer it, in July, 1870, he joined the 
Sons of Temperance, and from that time until his 
death, he had strength of will and force of character 
to decline all invitations and to repress all inclinations 
to drink. He took a great interest in this organiza- . 
tion, and was ready to furnish money to promote its 
objects. (Smethan’s testimony, Rec., 193.) He urged 
Thompson, who was then drinking, to quit, saying 
that he had himself been a hard drinker, and to join the 
Sons of Temperance, and after Thompson had in fact 
quit, George A, kept watch over him to see if he adhered 
to his resolution, (Rec. 212.) We submit that a man 
who had the moral firmness to overcome and hold in sub- 
jection’a habit the most difficult to overcome and control, 
is something more than a mere imbecile; without intellect- 
ual capacity, or reasoning powers, or ability to compre- 
hend. 


VII. 


THE MONEY ADVANCED BY THE TRUST COMPANY WAS 
USED IN DISCHARGING INCUMBRANCES ON THE PROP- 
ERTY OF GEORGE A. DAVENPORT, AND IN THE PAY- 
MENT OF DEBTS TO WHICH HE WAS A PARTY. 


It may be said that the notes and mortgages made by 
George A., before those in controversy were made, were 
not for his benefit; but that his father, George L. Daven- 
port, got and used the proceeds. That, if it were true, 
would not concern us. In the present case, there was a 
written application for the loan, the original of which is 
annexed to the deposition of Mr. John Rockwell, It was 
signed by both George L. and George A. Davenport, 
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and purported to be for their joint use. On the 28th day 
of June, 1875, when the cormpany advanced the money on 
all the bonds but six, which were withheld until some de- 
fect in the title to part of the property mortgaged could 
be rectified, there were mortgages on the south half of 
block 59--the Hilton mortgage, the Littig mortgage, and 
the mortgage to Richardson Brothers, all of them bear- 
ing ten per cent. interest. These mortgages were all paid 
off on that day. The Richardson mortgage, amounting 
with interest to about $25,475, was paid directly to 
Richardson out of the loan; and the sum of $4,290, it is 
conceded, was on the same day paid to Mr. Davison in 
satisfaction of the Hilton and Littig mortgages, by Mr. 
Putnam; also on the same day, it is conceded, that the 
further sum of $695.10 was paid in discharge of taxes on 
the south half of Block 59, that had become delinquent. 
The moneys paid to Davison on the Hilton and Littig mort- 
gages, and to the tax collector in discharge of delinquent 
taxes, were undoubtedly paid out of the loan, since there 
was no other money out of which to pay them. The en- 
tire payments made on the 28th day of June, 1875, in dis- 
charge of the then mortgages on the seuth half of block 
59, and for taxes that had accrued on it, amounted to the 
sum of $30,357.10. It is clear then that George A, did 
derive a benefit from the loan made by the trust com- 
pany, since outoft the loan the sum that we have last 
named was applied in payment of incumbrances that were 
then on his property, The residue of the money was 
without doubt used in taking up promissory notes to 
which George A. was a party, and for the payment of 
which he had made himself liable. 


George A. Davenport was a single man. He had not 


and did not expect to have either wife or child to provide 
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for, then or thereafter. He lived with his father, and 
spent a large portion of his time in his father’s office. He 
was undoubtedly deeply attached to his father, and had 
for him more affection than probably for any one else. 
His expenditures, considering the income his property 
yielded, were very light, and fell very far short of his 
rentals; was there anything unnatural or even remarkable 
in his willingness to help his father, when the father asked 
itP?: Is the fact that a son possessed of ample means, will- 
ingly extends to a father the aid that he asks of him, evi-- 
dence of mental incompetency? Had he refused this aid, 
would not every one have pronounced his conduct unnat- 
ural, and as exhibiting a perversion of the moral if not the 
intellectual sense? Hundreds of men are yearly made 
bankrupts by signing without question or hesitation the 
paper of their neighbors or friends. Would the fact that 
they did so be regarded as any evidence of mental incom- 
petency? George A. knew that his father was regarded 
as a man of abundant means, and if in signing his paper 
he failed to consider the consequences that might follow, 
he did no more than thousands of others are daily doing, 
whose sanity and business capacity no one questions, 


VIET, 


GUARDIANSHIP OF GEORGE A, DAVENPORT WAS NOT 
SOUGHT IN GOOD FAITH, NOR FOR AN HONEST PUR- 
POSE. 

We will next consider the time when the application 
for the appointment of a guardian for George A. was 
made by Sarah G. Davenport, and the circumstances that 
then existed. This application was presented to Judge 
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Ellis at Chambers, at the city of Lyons, on the 31st day 
of July, 1877, as stated in the order made by him appoint- 
ing Mrs. Davenpurt temporary guardian, and the ap- 
pointment was made on the same day when this applica- 
tion was made. The testimony of George L. Davenport 
shows that every foot of real estate owned by him or in 
which he had any interest whatever, including the home- 
stead, was heavily mortgaged to his creditors; all his per- 
sonal property of every kind and description was in like 
manner under mortgage. He had absolutely nothing that 
he could call his own, and the family were liable to be 
stripped of everything. The income he had _ previously 
derived from his own property, he says, was $20,c00 a 
year. He had been permitted by George A. to appro- 
priated to his own use money coming from the rents of 
the larger buildings on block 59, and this Mr. Davenport 
says amounted annually to some $6,000 more. He and 
his family had been accustomed to make purchases of the 
tenants of George A., which with George A.’s consent 
were settled out of the rents. It is obvious that nothing 
but a most lavish and extravagant expenditure of money 
could exhaust this large income and the sources from 
which itcame. It is clear that the style of living that the 
family had maintained, had been on a most costly and hb- 
eral scale. On the 5th day of May, 1875, the two Daven- 
ports, George L. and George A., executed to Mr. Put- 
nam the power of attorney, which has been several times 
referred to, by which they placed in his hands the entire 
management of this property and affairs, with authority 
to collect all money coming to them, and apply it to the 
payment of interest, debts, etc. 


The powers thus given to Mr. Putnam, and the duties 
that accompanied them, largely cut off the income that 
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George L. Davenport and his family had previously en- 
joyed from his own property and that of George A. _ S. 
F. Smith, Esq., very shortly before the application of Mrs. 
Davenport for appointment as temporary guardian, had 
been by the Circuit court of Scott county, in a proceeding 
before it, appointed receiver of the north half of block 59. 
The supplies that Mr. Davenport and his family had been 
accustomed to get from this portion of the block were, by 
the appointment of Mr. Smith as receiver, absolutely 
stopped. Mr. George L. Davenport was involved in 
hopeless, irretrievable ruin. The block owned by George 
A. had on it a number of mortgages. It was seen that a 
life of luxury and ease must now be abandoned, and the 


hard’ lines of a life of poverty seemed inevitable. It was 
at this time and under these circumstances that the 
thought occurred to have George A. declared totally in- 
competent, and to endeavor, if it were possible, to have 
contracts which he had made, and on the faith of which 
, large sums of money had been advanced, declared null 
and void. They had, according to their own statements, 
got the use of this money, and. been instrumental in get- 


ting parties to advance it. But if they could get the con- 
tracts annulled, and the incumbrances swept away by a 
decree of court, without payment, they would again have 
the property and could again enjoy its income. Six or 
eight thousand dollars a year would enable them to live 
in a moderately comfortable style. No one believes, and 
no one can believe, that the movement for the appoint- 

‘ ment of a guardian for George A. Davenport was really 
made in his interest or for his benefit. 


At.the time this application was made George A. was 
thirty-six years of age. The mental infirmity with which 
they allege he was afflicted had, according to their own 
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statements, been on him from his early childhood.  Zhey 
had held him out to the world as a person fully compe- 
tent to make contracts, and had induced persons to con- 
tract with him, Mrs, Davenport and the other members 
of the family at home had had the benefit of them, in part, 
at least. Mrs. Davenport, his mother, Knew and could 
not help knowing that he was entering into obligations 
and making mortgages on his property, but as long as 
these obligations and these mortgages were the means of 
obtaining money she does not appear to have uttered a 
solitary word of dissent, or to have made the slightest ef- 
fort to prevent the mortgages being made. The mort- 
gage in controversy, as has been stated, is a joint mort- 
gage. It embraces property owned by George L. Daven- 
port, as well as property owned by George A. Mrs. 
Sarah G. Davenport is herself. a party to this mortgage. 
She signed and acknowledged it. There is no pretense 
that before she signed the mortgage she did not fully un- 
derstand all that it contained; she knew that George A. 
was a party toa loan for $95,000, and that he and his 
father had executed their joint obligations, to be given to 
the trust company for that amount; she knew that the 
mortgage embraced one-half of the block that belonged 
to George; she knew the purpose for which it was exe- 
cuted, and she voluntarily joined in it. Had she refused 
to sign the mortgage, the loan would not have teen 
made; had she been at all disposed to save George or 
the property of George from the consequences of this 
mortgage, she could easily have done so by refusing to 
sign it. She joined in the mortgage, and in doing so 
approved the instrument and the use to be made of it, 
and thus gave to the company her own assurance that 
George A. was fully competent to make the contract. 
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If she believed him incompetent to make the mortgage, 
good ‘faith required her to disapprove of and to withhold 
her assent to an instrument on the faith of which she 
knew that the company was about to advance a very 
large:sum of money. The company advanced the money, 
trusting to the security. Both she and her husband, by 
joining in the mortgage, which was for a single purpose, 
to obtain a loan of money, told the company that their 
son was su? guris, and that the contract, so far as the 
parties to it were concerned, was valid and effectual. 
Can she, after all these things have been done, have a 
guardian appointed for her son on her own application; 
have herself appointed this guardian, and then he per- 
mitted to destroy the full legal effect of an instrument 
whick, with full knowledge of its contents and the use 
to be made of it, she herself helped to make? In view 
of her own acts, she, as guardian or otherwise, is in no 
position to dispute the validity of our mortgage. 

We therefore say that the application for the appoint- 
ment of a guardian was not made in good faith or for an 
honest purpose. It was not made in the interest or for 
the protection of George A. Davenport. It was made in 
the interest and for the benefit of his parents, who, by 
the laws of [owa, are his statutory heirs, and in the hope 
and expectation that they may be enabled to again enjoy 
the income of his estate. If he was a proper subject for 
guardianship, why did they not take steps for the appoint- 
ment of a guardian at an earlier period? Why permit 
him for fifteen years to make leases on his property by 
which the interests of others might be affected, if they 
thought him incapable of understanding a contract? He 
was possessed of large property; why allow him to go 
about and expose him and his property to the arts and 
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schemes of bad and designing men, if they believed him 
incapable of guarding his interests? Why join with him 
in making loans and executing mortgages, and then, after 
the money has been obtained and squandered by them, 
say, “ you shall not have the money that we got on the 
‘loans from you, and we will take from you the security 
‘we persuaded you to accept,” on the pretext that it was 
given by aman who, they say, was at the time, totally 
insane? We cannot conceive that so gross a fraud will 


receive the countenance of any court. 


The fact that the immediate relatives of a man—those 
to whom his estate will descend in case of death, have by 
their acts, in conjunction with him, held him out to the 
world as a person competent to make contracts, has 
always been entitled to great weight when his capacity 1s 
called into question. Scan/on v. Cobb, 85th Ill., 296; 
Beggan v. Greene, 30th Am. Rpts., 77. 

Have not the immediate relatives of George A. Daven- 
port by their own acts, said to the public that he had a 
full contractual capacity? | 


IX. 


The mind of George A. Davenport was, it is said, con- 
siderably affected about the time he had epileptic parox- 
ysms. The testimony of George L. Davenport and 
Louis LeClaire, both witnesses for the defense, shows 
that while the instrument was being executed, George A. 
was entirely free from the paroxysms, or spells, as he 


called them. There is no evidence to contradict this. 


X . 


; INSANITY IS NO DEFENSE TO A MORTGAGE EXECUTED IN 
GOOD FAITH AND IN THE ORDINARY COURSE OF BUSI- 
NESS WHEN THE FACT OF INSANITY WAS NOT KNOWN 
TO THE MORTGAGEE. 


§ : " x 
* 1 CA NAC lip PREM AAG CORED: BL Be STE ETM LPI DBMS iGO 


Having shown by the clearest and most satisfactory 
evidence, of which proof of the fact is susceptible, suf- 
ficient mental capacity to make the contract in contro- 


versy, we might, without further argument, leave the 
case at this point. But there are other questions raised 
in this case, and we notice them more asa matter of 
proper caution than otherwise. 


_ : In this case the contract between the parties has been 
| fully executed. The Davenports have got from the trust 
| \ company the money they by their own written applica- 


tion asked it to loan them. The trust company holds the 
bonds and mortgage which it received in consideration of 
the loan it made to them. 


« One thing is to be borne in mind,” says an eminent 

writer on insanity, and that is “that there are two parties = 

“to a contract, and that each of them has an interest in : 

“the bargain, and the contract of the sane party is as 

“much an object of the law’s protection as the interest of 

‘the insane.” Browne’s Jurisprudence of Insanity, Sec- 

, tion 27. In the same section, quoting authority, he says, 
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that when one contracts with a lunatic in ignorance of his 
incapacity, and the contract is fully executed, such con- 
tract cannot afterwards be set aside, either by the lunatic 
or those who represent him, unless it can be done with- 
out injury to the parties, and the property each had given 
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to the other, fully restored to them. The rule now es- 
tablished by the overwhelming current of authorities is 
that to prove lunacy is not enough to avoid a contract. A 
contract entered into dona fide and in the ordinary course 
of business is not void by reason of one of the parties 
being a lunatic at the time. To vitiate the contract it 
must appear that the other party knew of the lunacy and 
took advantage of it. Where one loans money on mort- 
gage or sells goods on credit to a person of unsound 
mind in ignorance of his mental condition, and the trans- 
action is fair, dona fide, and in the ordinary course of bus- 
iness, incapacity is no defense. This is now the settled 
law of England. 

Campbell v. Hooper, 3A Sm. and Giff, 153. 

Neill v. Morley, 9 Ves., 478, 489. 

Wiltianis v. Weniwerth, 5th Beav., 325. 

Facob v. Richards, 18 Beav., 300. 

Price v. Perineton, 3 Man., and G. 
Walton v. Camroux, 4th Exch., £7. 


Elliott v. Ince, 7th De G. M. & G., 487, 


In the case of Cumpdell v. Hooper, supra, Mrs. Cath- 
arine Cummings, a widow,on April 18, 1848, borrowed 
£2,000 of a Mr. Potter, and gave him a mortgage on 
certain real estate which she owned as _ security. On the 
6th of November, 1849, she borrowed of a Mr. Camplin 
£1,000 and gave as security a mortgage on the same 


property she had already mortgaged to Mr. Potter. 
These loans bore interest at tue rate of five per cent. per 
annum. On the 18th of April, 1850, the plaintiff, Camp- 
bell, loaned to her £3,250 at four and a half per cent., 
and took from her a mortgage on the real estate previous- 
ly mortgaged. Potter and Camlin, the two prior mort- 
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gagees, joined in this instrument, either for the purpose 
of releasing their mortgages, or transferring them to 
Campbell. Of the amounts received on the last mort- 
gage, the solicitor of Mrs. Cummings received for her 
between fifty-five and fifty-six pounds, the residue being 
applied in payment of the principal and interest due on 
the two preceding mortgages, and costs in making the 
loan.. Mrs. Cummings was not present at the making of 
these various loans, but the business was done for her by 
her solicitor. (In the case at bar Mr. Putnam, of the 
firm of Putnam & Rogers, was the solicitor for the 
Davenports and did the business for them.) Mrs. Cum- 
mings died intestate on the 21st of June, 1853, leaving the 
defendants, Mrs. Hooper and Mrs. Ince, as her only chil- 


dren and heirs. 


The plainuff brought his action to foreclosure after the 
death of Mrs. Cummings. The defense was that the 
mortgagor was a lunatic at the date of the transaction, 
and that the plaintiff was entitled to no relief, also that 
such was her condition when all the mortgages were ex- 
ecuted. 

It appeared that on the 12th of May, 1846, Mrs. Cum- 
mings was forcibly taken from her residence and con- 
fined in a lunatic asylum at the instance of the defendants. 
A commission in lunacy was proceeded with, but on the 
22d of September, 1846, before any verdict was found by ~ 
the jury, an arrangement was had by which Mrs. Cum- 
mings was discharged from restraint. It was in evidence 
that about the time when the mortgage of 1848 was ex- 
ecuted the fact of Mrs. Cummings’ insanity was public 
and notorious. It also appeared that in 1851 proceed- 
ings were taken under a second commission de /unatico | 


tnguirendo, and upon an inquisition the jury found that 
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Mrs. Cummings had been of unsound mind since May 1, 
1846, without lucid intervals. The vice-chancellor, be- 
fore whom the case was brought on appeal, on delivering 
his opinion, says: “ There is here satisfactory evidence 
“that the money was paid honestly and no advantage 
“taken by the plaintiff, nor any knowledge by him of the 
“Junacy when the money was paid.” the hability of the 
mortgagor in such cases he stated to be settled law, and 
it was accordingly held that the plaintiff had a complete 
right to the ordinary decree of foreclosure. The cases 
we have cited above fully accord with the views ex- 
pressed by the vice-chancellor. He also referred to the 
rule that he who asks equity must do equity as applica- 
ble to such cases, and that before they could ask to have 
the mortgage set aside, they must place the mortgagee 
in the same situation he was before making the loan. 


See also 
Kerr on Fraud and Mistake, 1,45. 


In Drew v. Nunn (40 L. T. Rep., N. S., 671, reported 
also in American Law Register for February, 1880), a 
recent case, the action was brought to recover the price 
of goods supplied by the plaintiff to the defendant’s wife. 
The defendant, when sane, gave to the wife absolute au- 
thority to act for him, and practically held out to the 
plaintiff that he had given his wife that authority. The 
defendant, afterwards, became insane, and while he was 
in this condition the plaintiff furnished goods to the wife 
on her order and without notice of the defendant’s insan- 
ity. The defendant was for a time confined in an insane 
asylum, but upon recovery was discharged. The action 
was brought after his recovery. The defense was, that 


the absolute authority he had given to his wife while he 


was sane was determined and revoked by his subsequent 


lunacy. 


pear that the goods furnished the wife were ordinary 
family necessaries, or that in purchasing them the wife 
acted upon the agency implied from the relation of hus- 
band and wife. The court below decided against the 
husband, and the case was taken on appeal to the Ex- 
chequer Chamber; after holding the case for some time 
the judgment below was affirmed by a unanimous bench, 
BRAMWELL, one of the judges, saying: “ If the defendant 
“knew that his wife was pledging his credit I do not 
« think that because he was insane he would have ceased 
“to be liable.” (4th Ex., 67.) 

Mr. JONEs, in his excellent work on Mortgages, at sec- 
tion 1,510, thus states the rule: “If the sanity of the 
‘¢ mortgagor is questioned, the burden is upon the defend- 
‘‘ant to show it, and he must show not merely an incapac- 
‘ity to make the contract at the date of its execution, but 
“that the mortyagee knew and took advantage of the 
‘‘ grantor’s state of mind; otherwise the consideration being 
‘‘ paid, the security will be held for the amount, although 
“the insanity of the mortgagor is admitted or proved.” 


The current of late American decisions are all in 
harmony with the rule stated in Jones on Mortgages 
above. _ 

In Beals v. See, roth Pa. St., 60, 61, the defendant had 
purchased a considerable quantity of goods of the plaint- 
iff. 
sanity was interposed. GrBson, Chief Justice, delivering 
the opinion of the court, says: 

« Should he have made a wild and unthrifty purchase 
“ from a Stranger, unapprised of his infirmity, whois to bear 
“ the loss.that must be incurred by one of the parties to it? 
“ Not the vendor, who did what any other man would have 


In an action to recover the price, the defense of in- 
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From the statement of the case it does not ap- 
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“done. As an insane man is civilly liable for his torts, he 

“ te ; , 

“is liable to bear the consequences of his infirmity, as he is 


“liable to bear his misfortunes, on the principle that where 
“a loss must be borne by one of two innocent persons, it 
‘¢ shall be borne by him who occasioned it.” 
The doctrine of this case has been followed by the 
courts of Pennsylvania. On December 30, 1871, one 
Moore, who ilved about six miles from the city of Lan- 


OL A ttt 


@ caster, borrowed of the Lancaster County National Bank 
one thousand dollars. On the 5th of June, 1872, a peti- 
tion de /unatico tnguirendo was presented against Moore, 


| and after the usual proceedings an invuisition was returned ) 
August 10, 1872, finding that the said Moore was a luna- ) 
| tic and had been so for about three years past, and had 
| no lucid intervals. The finding of the inquisition over- 

reached by more than two years the loan made by the 
| bank, but the bank had no knowledge of his mental con- 
dition, and the defense of insanity was unavailing. In the 
case tne court says that the finding of the inquisition is 
but pr7ma facie evidence, and that neighborhood reports 
of Moorxe’s insanity was not competent evidence; that “it 
‘was at best but mere hearsay, and no amount of such 
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“ evidence could legally prove such fact ”—that is insanity. 
Lancaster Bank v. Moore, 78 Penn. St., > 
. 414. | 


In Kneedler’s appeal, decided by the Supreme court 
of Pennsylvania, January, 1880, and reported in volume 
9 of The Reporter, page 355, it is stated S. A. Kneedler 
owned certain premises which were subject to a mortgage 
and certain liens; under the advice and through the 


agency of his attorney he applied to the Philadelphia 
Trust Company for a loan of $5,000, wherewith to pay : 
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off the incumbrances. The money was advanced by the 
trust company on August 18, 1876, and Kneedler execu- 
ted to it a bond and warrant of attorney, and a mortgage 
of the premises securing the same. Default having been 
made in payment of the mortgage, judgment was entered 
upon the bond. The defendant took a rule to open judg- 
ment and gave in evidence in support thereof, a finding 
in lunacy that he had been insane for six months preced- 
ing February 12, 1877, without lucid intervals. 


Depositions in behalf of the plaintiff showed that the 
defendant, at the time of the loan, understood what he 
was about, and that the money was applied for the pur- 
pose for which it was borrowed. The court discharged 
the rule. On appeal, the Supreme court say: “ The mo- 
‘¢ tion in the court below to open the judgment and let 
« the defendant into a defense, on the ground of alleged © 
“insanity, when the bond -and warrant was executed, 
“ was an appeal to the equitable powers of the court. 
‘The question is: Did the court, in the exercise of a 
‘sound discretion, discharge the rule? The defendant 
« had no equity. He acted by the advice of counsel, re- 
“‘ ceived the consideration, and it was prudently applied 
‘in the payment of undisputed debts.” 


In Scanlon v. Cobb, 85th Iil., 298, it was sought to set 
aside a conveyance made to, and a deed of trust made by 
Scanlon, on the ground of mental incapacity on the 
part of Scanlon’s grantor. The court say: ‘“ Courts of 
“ equity interfere to set aside conveyances made by insane 
*‘ persons upon the ground of fraud, it being presumed 
“that the lunatic, by reason of his condition, has been 
‘ overreached, and it could not be tolerated that, while 
“ protecting the lunatic against fraud, they should aid 
«him or her in committing frauds upon others.” In an- 
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other portion of the opinion the rule is recognized that, 
when a contract which is fair and dona fide is made with 
one not known to be insane, and no advantage is _ taken of 
him by the other side, and the contract is executed and 
completed, and the property, which is the subject of the 
contract, cannot be restored so as to put the parties 7x 
stalu guo, such contracts cannot be set aside, either by the 
alleged lunatic or those who represent them. 


In the case of the IZutual Life Insurance Company v. 
flunt, 79th N. Y., 544, the defendant Hunt had borrowed 
of the plaintift $4,000, and secured the same by mort- 
gage. The defendant was subsequently adjudged a lun- 
atic. Suit was brought to foreclose the mortgage, and 
the defense was insanity. The court in the opinion, say: 
‘ Although a man in some cases may now, notwithstand- 
“ing the old common law maxim to the contrary 
“ (Beverly’s case, 2 Coke’s R., 568),* be admitted to 
« stultify himself,’ yet he cannot do so to the prejudice of 
‘‘ others, for he would thus make his own misfortune an 
‘‘ excuse for fraud, and against that the doctrine of the 
‘maxim stands unaffected by any exception (1st Story’s 
“ Eq. Jur., Sec. 226). In this case, the loan was made in 
“ the ordinary course of business; it was a fair and reason- 
‘¢ able transaction; the defendant acted for herself, but 
‘‘ with the aid of an attorney; if mental unsoundness ex- 
‘‘isted, it was not known to the plaintiff, and the parties 
‘“ cannot now be put zz statu guo.” The defendant was, 


therefore, properly held liable. 

In the case of Adbdbott v. Creal, decided by the Supreme 
court of Iowa June 8, 1881, and reported in gth N. W. 
Rep., 115, suit was instituted to foreclose a mortgage to 
which Amanda Creal was a party; the defense was insan- 
ity. The case was sent to a referee, who found 7n/er alia 


hse 


-_ aii as Pod ie 
eS ee 


ne ee 


that the said Amanda, at the time of the execution of the 
mortgage, had not sufficient mental capacity to con- 
tract; that the plaintiff had no actual knowledge of the 
said Amanda’s mental incapacity, and that he parted 
with his money in good faith, relying on the mortgage 
as security. On appeal the court say: “It has been set- 
“tled-as the law of this state, that persons of unsound 
‘ mind will be held liable as to executed contracts, when 
‘the transaction is in the ordinary course of business, 1s 
‘¢ fair-and reasonable, and the mental condition was not 
“ known to the other party, and the parties cannot be put 


“7 statu quo.” 


And see further, Looms v. Spencer, 2d Paige, 153; 
Wilder v. Weakley, 34th Ind., 181; AZatthewson v. 
McMahin, 38th N. J. Law, 536; Young v. Stevens, 48th 
N. H., 133; Atush v. Fenton, Ct. App’ls, Ky., 8th Cent. 
Law Jour., 285; Aeggon v. Green, 80th N. C., 236, 30th 
Am. Repts., 77: With v. Gilbert (Neb.), 7th N. W. 
Rep.: (288); Brinkman v. Ruggesick, Mo., ttth Cent. 
Law Jour., 397. Other cases might be cited, but it is not 


considered necessary. 


The case of Dexter v. Hall, 15th Wall., 9, will, it is be- 
lieved, be largely relied on by the other side. In that 
case, it appears that Hall, then a lieutenant in the Ameri- 
can navy, was, in 1848, on duty off California, and while 
there, a grant was made to him by the Alcalde of San 
Francisco, of certain real estate in that city. Hall became 
insane and was afterwards placed in an insane asylum 
near Philadelphia; but the time when he was so placed is 
not stated. While in the asylum in December, 1852, he 
executed to one Harris, his brother-in-law, a power of at- 
torney to sell this land, the officer taking the acknowledg- 
ment, coming to the asylum for that purpose. The land 
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was sold under the power. MHall died in: the asylum in 
1860, leaving a widow and four children, the eldest being 
twenty years of age, the youngest nine years. In 1866, 
Mrs. Hall and her four children brought an action of 
ejectment to recover the property, and the action being an 
action at law, was tried by a jury. The question sub- 
mitted to the jury was not whether Hall, at the time he 
executed the power of attorney, was capable of under- 
standing its nature, purpose and effect, but the question 
under the charge of the court was—whether he was in- 
sane generally or not, and if the jury so found, they were 


, told that their verdict must be for the plaintiffs. The 


jury found for the plaintiffs, thus finding that Hall was 
insane generally at the time the power of attorney was 


executed. 


The defendant offered to prove that he had purchased 
the property in good faith, for a valuable considera- 
tion, without notice of the insanity of Hall, but the 
court rejected the testimony. No exception appears to 
have been taken to the rejection of this testimony, and 
that question of course was not: before the Supreme 
court. 


There was nothing in the facts of that case that bears 
any resemblance to the facts in this, and nothing in the 
question before the Supreme Court that makes its opinion 
authority in this. Hall was not permitted to go at large 
and make contracts, nor did any member of his family say 
he was competent to contract by joining with him in mak- 
ing contracts while in an insane condition. He was in- 
sane, acknowledged by his family to be insane, and by 
proper authority confined within the walls of a mad- 
house. Confinement in an insane asylum was_ notice 
to all persons having, or undertaking to have, dealings 
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with him or his property of his mental condition. There 
was done in his case the very thing of all others best 
adapted to secure him from dealings or business transac- 
tions, and to warn others of his incapacity to do any busi- 
ness. He was taken out of the world and shut up in a 
madhouse, where no one could see him without permission 
and where he remained until his death. Harris, his 
brother-in-law, without doubt, obtained access to him 
through relationship. He abused the privilege allowed 
him in procuring the power of attorney, and from the 
statement of the case it is manifest that he procured it 
without the knowledge or consent of Mrs. Hall; that she 
never signed it or in any way recognized it; and that the 
money which Harris realized from the sale of the prop- 
erty he appropriated to his own use. The fair presump- 
tion is that she knew nothing of the power of attorney 
until years after it had been executed and Harris had sold 
the property; probably not until after her husband’s 
death, as she took no steps to recover the property until 
he had been dead some six years. 


~ None of the precautions taken by the family of Hall for 
the security of himself and property were observed in the 
case of George A. Davenport. 


The title under which the defendants in that case claimed 
came through a power of attorney, executed by an insane 
man. The notes and mortgage in this case are not the 
product of a power of attorney, but were executed by the 
parties in person. In the opinion in Dexter v. Hall, the 
court uses general language, but the generality of its 
language is of course controlled by and limited to the case 
before it. It regards a lunatic, one found to be in the 
mental condition Hall was, as totally and entirely deprived 
of understanding. This is obvious from the comparison 
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* with a lunatic it is wanting altogether,’ 
George A, Davenport was far from being a lunatic, was 
not destitute of reason—it was not wanting in him alto- 
gether. Hence the reasoning of the court most clearly 
cannot and does not apply to the case of George A. 
Davenport, and is not, as regards the mental condition of 
George A., any authority for this case. 

George A. Davenport, it is true, in conjunction with 
his father, executed to Mr. Putnam the power of attorney 
we have several times spoken of, and this power of at- 
torney was in express terms made part of the security of 
the mortgage in suit, and irrevocable during the life of 
the mortgage, and a copy is annexed to and made part 
of the mortgage. We have already seen that in July, 
1879, four years after the power of attorney had been 
executed, George A. Davenport, by an instrument in 
proper form and with proper solemnity, assumed to re- 
voke it. In Dexter v. Hall, the court say: “ It plainly re- 
‘quires the possession and exercise of reason quite as 
‘¢much to avoid a contract as to make it.” The correct- 
ness of this proposition is undoubted. The avoidance of 
the power of attorney by George A. was done with the 
approval and under the advice of Mr. George E. Hub- 
bell, his own attorney and the principal attorney in his 
case, a lawyer of age and experience. As revoking the 


power of attorney required as much capacity as the mak- 
ing of it, we have, in the act of his attorney advising the 
revocation and taking the acknowledgment to the instru- 
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fall recognition of his capacity; for it cannot be supposed 


that his attorney, who the testimony shows had Known 


him long and intitnately, would sanction and participate 


in an act requiring such capacity, unless he was convinced 


that George A. possessed it. 


XI. 


But there 1s another view to take of this case which 


would, in any event, leave it wholly unaffected by the de- 
cision in Dexter v. Hall. The case of Abbott v. Creal 
(Iowa), in 9th N. W. Rep., page 115, already referred 
to, is supported by the principle announced in Cordzt v. 
Smith, 7th Iowa, 60; Behrens v. McKenzie, 23 lowa, 33; 
and Ashcroft v. De Armond, 44th 7bid:, 229. 
of Abbott v. Creal, the property mortgaged embraced the 
homestead of Amanda Creal, the admitted lunatic and a 
defendant in the action. She was not a party to the loan 


In the case 


for which the mortgage was given, and it does not ap- 


pear, and there is no reason to believe, that the loan or 


any:part of it was for her benefit, or that any of it was 
applied to her use. The referee to whom the case was 
submitted found that the mortgagee had no actual knowl- 
edge of her mental condition. He parted with his money 
on the faith of the security, and the validity of the mort- 
gage was held not to be affected by the insanity of one 
who was a necessary party to it. The decisions of the 


courts of last resort of a state are as much a part of the . 
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law of a state as the enactments of its legislature, and 
form much the largest portion of its laws. They are 
binding upon people within the state, and controlling upon 
all property within its territory to which it has not yielded 
its jurisdiction. The laws of property established in a 
state, either by judicial decision or legislative enactment, 
must and do govern ‘property within its limits. 

The State of Iowa, in the decisions to which we have 
referred, has declared, as part of its law, that where a 
loan is made on mortgage security the insanity of the 
mortgagor is no defense to an action to foreclose, if the 
mortgagee, at the time he made the loan, did not know of 
the mental incapacity of the mortgagor, and the transac- 
tion was fair and dona fide, in the ordinary course of busi- 
ness. It has thus established a law of property in such 
cases, since it secures to the mortgagee the right to make 
the security he has received available for the payment of 
his debt. The contract in this case was made in Iowa, 
the parties making the mortgage are residents of Iowa, 
and the property mortgaged is situate in Iowa. The suit 
is brought in Iowa, and the plaintiffs are entitled to the 
full beneat of the laws of Iowa, which makes the prop- 
erty conveyed by the mortgage subject to the payment 
of the mortgage debt. : 


XII. 


THE TRUST COMPANY, WHEN IT MADE THE LOAN, DID 
NOT KNOW, AND HAD NO REASON TO SUSPECT, THAT 
THERE WAS ANYTHING THE MATTER WITH THE 
‘MIND OF GEORGE A. DAVENPORT. 


‘The testimony of Underwood and Clark, and the 
officers of the trust company, Edwards, Rockwell, Bond 
and Marsten, show that they had no knowledge or notice 
of George A.’s alleged incapacity until after the loan had 
been consummated and the money paid, and applied to 
the use of the Davenports. Nothing is more certain than 
this, that if the officers of the trust company had had any 
suspicion of a want of capacity, the loan would not have 
been made on the security that was taken. The officers 
of the company before making the loan, took all proper 
precaution. They consulted Judge Grant, one of the 
oldest and most respected citizens of Davenport, who had 
known George L. Davenport from his youth upwards, 
and George A. Davenport from his birth; and he ad- 
vised them to make the loan, saying he would make it 
himself if he had the money. They sent their supervisor 
of loans, Mr. Rockwell, to examine into the proposed 
loan, and the security offered, and to accept it if he was 
satisfied. Mr. Rockwell came to Davenport, found that 
the Davenports were represented in the matter of the 
loan by the senior member of a law firm of the highest 
reputation in the state, viz: Putnam & Rogers. He found 
that Mr. Putnam, although, as the evidence shows only 
a small stockholder, was president of a bank that had the 
contidence of the community. He therefore had no rea- 
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son to disteust either the personal uprightaess and tie 
tegrity ar the business fairaess of Putnam. tle found 
that George Ay was the owner of hage property, on 
portions af whieh he had made long leases, sulvect to tu 
detinite ponewal, on whieh the lessees had erected costh 
Dusters housess he found that George Ay bad at various 
Lies executed mortgages on bis property to different 
panties for large says, Tle found that George Ay was a 
PATTY TO PROMISSORY Hotes ta farge aavount whieh Were 
held Dy aiffenent porsomes ty Davenporty fe fond that the 
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Was wertowbtet —-_ What was fowad dy Rookwell whea he 
CAME tO Davenport im relation to this loar, we may, ta 
this connection, add, was found by Vaderwood aad Clark 
after they had wadertaken to procure this loan, and these 
facts were all the most persuasive evidence of his ability 
to make contracts. They, like Rockwell, never met 
either of the Davenports, had no acquaintance with either 
of them, and only of George L. from the fact that he 


had been president of a bank. 


The testimony shows that Clark had informed the com- 
pany of the careless business habits and improvidence of 
the Davenports. This was known to Rockwell before he 
came to Davenport, and this was confirmed by both Put- 
nam and Waterman. He then determined to investigate 
the property and sausfy himself as to its value and income. 
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Le made the investigation, which proved satisfactory, He 
then returned to Pataam and said that the seourity aad 
hoome appeared satisfactory, bat that the bad manage: 
mentot the men would vot make the love a desirable one, 
and asked what was to be done Putaam said he hada 
power of attoraey from both of them for the manage= 
cent of their property and troome, which, at Rockwell's 
Peqttest, Was exhibited to Aina This power of attorney, 
DY agreement was to De rade trrevoonlte during the te 
OF The MON age avd Was freonponated ti and wade par 
OF TK THe save that when Patan their agent, adiitted 
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Whar che ARORA AR RAE BAC QRA® COAT De aeouedt Ray 
rhe PRPPeKER af the Maan Eleace Re lasiatet that the 
pawer Qf attormey already exeouted by the Ovo Daven, 
ports to Putnam, should subsist aad be irrevocable during 
the life of the loan, He agreed to make the loan for the 
sum of $151,000, but as we have before stated, the 
amount was subsequently reduced’ to $95,000 on less 
security. 

The testimony of the plaintiff’s officers shows that the 
first notice that they got of any question of mental inca- 
pacity on the part of George A. was in 1877, when Put- 
nam informed them that a guardian had been appointed 
for him. The same letter that informed them of this, also 
says that Underwood and Clark are chargeable with no 
negligence in this matter. The plain meaning of this is 
that nothing had been said to them, or either of them, 


respecting George A.’s mental capacity. Had there been, 
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had anything been said to them by any one, it is more 
than probable that they would have said something about 
it to Putnam. 
Underwood and Clark had never been concerned in 
any loan made by the trust company, before the making = 
of this. They were not acting for the trust company in | 
their efforts to obtain this loan. They were acting for 
and in behalf of the Davenports, under authority given 
to them by the Davenports, and for a price to be paid 
them by the Davenports. When Mr. Rockwell came on 
and accepted the loan in behalf of the trust company, 
. they had performed the service they undertook for the 

Davenports; they had found for them a lender, and their 

employment was ended. When Mr. Rockwell had 

agreed to make the loan, and had required the making of : 

an abstract of title, and releases of the incumbrances, the t 

abstract of the title to be submitted to the company for 

its examination and approval. When these things were 

done, Underwood and Clark were authorized to draw on 
the company for the amount of the loan, less a discount of 
| two per cent. on the interest. They had no discretion 
| vested in them in the matter. When the company was 
satisfied in regard to the title of the property mortgaged, 
and releases were obtained for the incumbrances, they 
were empowered to make their draft on the company. 
This was the beginning and end of their authority, in re- 
spect to this loan, so far as the trust company was con- 
cerned. It was obviously of the most limited and re- 
stricted character, and so far as this loan was concerned, 
was confined to the special matter we have stated. 
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XIII. 


NO EVIDENCE OF UNDUE INFLUENCE, AND THE DOCTRINE 
NOT APPLICABLE TO THE FACTS IN THIS CASE. 


It is next alleged that the instruments in controversy 
were executed under and through undue influence exer- 
cised by George L. Davenport, the father, and that this 
was known to the plaintiff at the time the loan was made. 
Undue influence, so far as contracts are concerned, means 
constraint, coercion. In alleging undue influence, they 
admit that he had the capacity to contract, but that his 
will, in making the contract, was under restraint, and not 
allowed its proper freedom. | 


There is not one particle of evidence that any restraint 
or coercion whatever was employed in obtaining the sig- 
nature of the son to these instruments. His statements 
to Thompson that he had given the south half of his block 
to relieve his father from the troubles in money matters 
that distressed him, shows that he acted of his own free 
volition. But even if undue influence had been exercised, 
there is not a scintilla of evidence that the company knew 
anything about it. It did not suggest or take any advan- 
tage of any undue influence attempted on George A. 
Davenport in order to make the loan. Undue influence 
used to obtain a person’s signature to papers or a mort- 
gage is no defense to an innocent holder for value. This 
is too well settled to require the citation of authority. It 
is sheer nonsense to suppose that the company would 
have advanced its $95,000 on these securities if it had be- 
lieved, or had reason to believe, that there had been im- 
proper influence in obtaining them. We notice the point 
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only because it is made in the pleading, and much testi- 
mony has been taken, under objection, for the purpose of 
showing the influence that the father had over the son. 


XIV. 
‘HE THAT ASKS EQUITY MUST DO EQUITY.” 


They ask that the mortgage be set aside so far as the 
property of George A. is concerned. He that ‘asks 
> This is peculiarly applicable to 
the case in hand; “for, as said by the court in AZutual 
“ Life Insurance Company v. Hlunt, 79th N. Y., 544, 
“ supra, the defendant seeks to deprive the plaintiff of its 
« remedies to enforce the security, while she retains the 
“ benefit. This is so plainly inequitable and unjust as_ to 
‘render a further discussion of it unnecessary.” And 
the chancellor, in EV//rott v. /nce,7 De G. M. & G. (56 
Eng. Chy.), 487, says: ‘“ An executed contract when the 
‘“ dealing has been fair and in ignorance of the lunacy, 
‘should not afterwards be set aside, and a contrary 
‘‘ doctrine would render all ordinary dealings between 
‘“ man and man unsafe.” If, then, they would have the 
bonds and mortgage canceled and set aside so far as 
George A. and his property are concerned, the plainest 
principles of equity require that they refund to the trust 
company at least the proportion of the loan which in the 
appraisement of the property mortgaged and apportion- 
ment of the loan was to be borne by the south half of 
block 59, viz: $56,000 and interest that has accrued on 
it since May 1, 1877, when the interest was last paid, 
together with the costs he has made. Until this 1s done 
they are in no position to invoke the aid of equity. 


ae 


X V. 


SUBROGATION. 


Seiad 


was paid directly out of the proceeds of the loan. 


On the day that the first money was paid on the loan, 
June 28, 1875, the Richardson mortgage, the mortgages of 
Mrs. Hilton and John Littig, all of which were liens on 
the south half of block 59, together with delinquent taxes 
that had accrued on it, were paid off. These liens in the 
aggregate amounted to $30,451.40. The Richardson 
mortgage, amounting with interest to the sum of $25,- 
472.30, on that day, it is proven by the testimony of Clark, 


The 


other sums were paid on the same day, June 28, 1875. 


a This is conceded. They were undoubtedly paid out of 


« debtor—as by furnishing money to the mortgagor to 


thé loan, as had they been paid out of any other fund, 
they would have been paid at an earlier date to stop in- 
terest. Indeed, it is apparent that there was no other 
fund for their payment but the money that was on that 
day received for the loan. The testimony of Richardson, 
who made the large loan, and of Davison, who made the 
Hilton and Littig loans, clearly shows that in making the 
loans they were fully satisfied of the capacity of George 
A..to make them. The taxes were a public charge, 
which existed and were enforced without regard to ca- 
pacity. We claim that the payment of these different 
liens out of the money we advanced, would, in any event, 
entitle us to be subrogated to the liens we discharged. 


«The right of subrogation applies in general in favor 
“of any person who, not being under any obligation to 
“ pay the mortgage debt, does so for the benefit of the — 
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‘take up the mortgage under an agreement to execute a 


“new one.” 
Ist Jones on Mortgages, Sec. 874, Ist edi- 


tion, and authorities there cited. 


« Subrogation is founded on principles of equity and 
“ benevolence, and may be decreed where no contract or 
“ privity of any kind exists between the parties. When- 
‘ever one not a mere volunteer discharges the debt of 
‘“ another, he is entitled to all the remedies which the 
“ creditor possessed against the debtor.” 


; Cottrell’s Appeal, 23 Pa. St., 295. 


In Mosier’s Appeal (56th zérd., 80), THompson, C. J., 
delivering the opinion of the court, speaking of subroga- 
tion, says: “IT regard the doctrine as appplicable in all 
* cases where payment has been made under a legitimate 
« and fair etlort to protect the ascertained interests of the 
“party paying, and when intervening rghts are not 
* legally jeopardized or defeated. Such payments, what- 
“ever might be their effect in law as extinguishing the 
“indebtedness to which they apply, will not be so re- 
‘‘ garded in equity if contrary to equity to so regard 
« them.” 

The plaintiff was not in this case a mere volunteer, and 
payments made out of money advanced by the plaintiff 
are the same as though made by him directly. If, then, 
we had no other equity in this case, we clearly would 
have the equity growing out of the principle of subro- 


gation. 
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XVI. 


That George A. Davenport may have allowed his 
father to exercise a general management over his prop- 
erty is.not notice that he was incapable of comprehend- 
ing the nature and effect of the obligations he gave in 
this case. Numbers of persons entrust the general man- 
agement of their business to others. This may or may 
not be wisdom, but we never knew it to be taken as a 
test of insanity. George A. Davenport, living as he did 
in a populous city, and going as it suited him, in all the 
years that elapsed between his majority, in 1861, and the 
appointment of a guardian, in 1877, did no act which in 
any manner jeoparded his property, except when, under a 
sense of filial duty, he signed notes and placed mortgages 


on it to aid his father in financial troubles. 


XVII. 


It is significant that the only member of the Daven- 
port family that testified in this case was George L. 
Davenport, the father. Neither the mother nor any of the 
brothers and sisters of George A. were witnesses for the 
defense. If he was of as low a mental grade as is 
claimed, they had the best opportunities to know it and to 
testify to facts tending to show it. The fact that they 
were not called as witnesses, when there was no obstacle 
in the way, is a confession that their testimony would not 
have aided the defense. 
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ANVITI. 
WILL OF GEORGE A. DAVEN PORT. 


The will of George A. Davenport (Rec., 44, 45) was 
executed the same year, but some months after the mort- 
gage in hand was executed. It has all the formalities re- 
quired by law for the proper execution of such instruments. 
The disposition it makes of his property are wholly un- 
objectionable and eminently just. There is nothing in it 
or about it to indicate the whim, caprice or frenzy of an 
insane mind, or that affords the slightest ground for say- 
ing that it was the result of undue in fluence by Mr. Put- 
nam, or was fraudulently procured by him through arts 
or persuasions. The first provision that the testator 
makes, is for his mother and sisters; next to his father 
and mother, and the survivor of them, he gives an estate 
for life; and at the determination of this estate it is to be 
divided equally between his brothers and sisters. None 
of his family are omitted. All are cared for, and cared 
for reasonably and properly. 

Why, then, is a will which makes so fair and just a dis- 
position of property, made the subject of contest? It is 
not because some one who ought to have been remem- 
bered, has been left out, or because there has been any 
unreasonable discrimination. The will is faultless, but to 
admit the will would be to admit testamentary capacity, 
and to admit testamentary capacity would be attended 
with danger, as it might have a very material effect in 


establishing contractual capacity. 


The will, it is alleged, was drawn by Mr. Putnam, and 
its execution procured by him fraudulently, and through 
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undue influences. What object Mr. Putnam could have 
in procuring the will to be executed, is not disclosed, and 
cannot even be conjectured. The will gave nothing to 
him, or to any of his relatives or connections, or to any 
one except the immediate relatives of the testator. He 
Was, it is true, named as executor, but this was an office 
from which the proper court could very summarily eject 
him if he undertook to abuse its powers. 

The will was prepared by a reputable attorney, and 
who wads also the attorney of the testator. It was attested 
by reputable witnesses. Its benefits are confined to the 
family of the testator. To those who are least able to 
take care of themselves he gives the largest share. The 
law presumes the will and the dispositions it makes to be 
the act and done under the direction of the testator him- 
self. There is nothing on the face of the will to shake 
this presumption, and there was and could be no object 
on the part of a stranger to procure it to be made. The 
fact that the beneficiaries under the will are now assailing 
its validity on the grounds alleged by them is entitled to 
but little, if any, consideration, when the reasons for so 
doing are so obvious and transparent. To secure to 
themselves property on the faith of which creditors had 
advanced large loans, they are not only willing, but 
anxious, to degrade to the lowest level the intellect and 
habits of a deceased son and brother, whose means and 
whose credit, while he was living, they freely used as 
long as it was possible for them. 


They assail the will, not because it inflicts any wrong 
or does any injustice, but because the situation in| which 
they have placed themselves compels them to dispute its 
validity. No one believes that any objection would be 
made to the will by the heirs at law, or the devisees un- 
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der the will, were it not that it is necessary for them todo P 
so in order to defeat, if possible, and as far as it may be 
done, the claim of a creditor who made an honest ad- 
vance of money on a security, in which these heirs at law 
both joined, and money of which they had in part the 
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use until repeated defaults in the payment of interest led 
to the institution of this suit. 


XIX. 


‘ The application for and the order appointing a guardian 
was, as we have seen, aot made until more than two 
years after the loan had been made and the money re- 
ceived. Neither the order appointing Mrs. D. tempor- 
ary guardian, nor the subsequent order appointing her 
permanent guardian, point to or suggest mental unsound- 
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ness as existing at any time anterior to the last of July, 
1877. No time is mentioned in either order as to the com- . 
mencement of mental unsoundness. The orders speak of 


te tn, 


tn 


it as then existing, and no more. These proceedings 
were in no sense inquisitions. They were in both cases 
simply ex parte proceedings before the judge, without 
notice to the complainant. 
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XX. 


Since, then, the testimony—testimony for the defense as . 
well as for the plaintiff—most clearly shows that George 
A. Davenport had not only capacity to comprehend, but 
did in fact comprehend what he was doing in the various 
business transactions to which he was a party after he 
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became of age, it is most manifest that the appointment 
of his mother as guardian of his property was simply a 
scheme by which the Davenports hoped to save them- 
selves from the poverty that confronted them. It was 
not conceived until their own property was all squand- 
ered, and they had begun to feel the sharp pressure of 
want. Then, and not till then, did they discover that 
George's: mental condition was such as to require a guar- 
dian of his property; then, and not til then, did they ap- 
ply for the appointment of such guardian. 

That this is a scheme for their own benefit is most eb- 
vious. Should they succeed in setting aside the various 
incumbrances that rest on the property of George, they 
will enjoy the fruits of their success. But to enable them 
to succeed in their scheme, not only must the general 
presumption of law which favors mental capacity be 
overcome, but the positive testimony of credible wit- 
nesses, which establishes this capacity, be entirely cast 
aside. i 

The trust company did not seek the Davenports in 
order to make this loan. The Davenports, through their 
agent, sought the company. In making the loan, it did 
not take, or attempt to take, any advantage of the Daven- 
ports. It made the loan at nine per cent., which was less 
than the rate of interest that then prevailed, and less than 
the interest which the Davenports were paying, or had 
agreed to pay, on all their other obligations. The officers 
of the company did not know, and had no reason to sus- 
pect, that George A. labored under any sort of mental in- 
firmity atthe time the loan was made. 


On the contrary, everything that they learned respect- 
ing George, while the loan was yet pending, bore ample 
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and convincing evidence of his capacity to contract. 
They found that citizens of his own home had, through 
contracts made with him, become possessed of valuable 
leasehold interests on his property; that they had ad- 
vanced large sums of money on paper, on which he 
appeared as the principal party, and which he had se- 
cured by mortgages on his property; and that there was 
outstanding a large amount of unsecured negotiable pa- 
per that bore his signature. These’ facts were known to 
the company before it made the loan, and they demon- 
strated that he was not only accustomed to making con- 
tracts, but that his capacity to make them was fully 
recognized among business men in his own community. ° 
Nor was this all. When his father joined with him in the 
application for the loan, and his mother joined with him 
in the security on which the loan was made, they both, 
by their own acts, plainly told the company that he was 
entirely competent to make the contract in question. In 
the face of all these facts, what room was or is there for 
any doubt of his capacity to make contracts. 


The learned ,udge below appears to have decided this 
case mainly on the authority of Dexter v. Hall, 15 Wall, 9. 
We respectfully submit that the present case is so widely 
different from that case that it ought not to govern. Be- 
sides, even assuming that George A. Davenport was of 
unsound mind, yet under the settled law of England and 
of nearly, if not quite all the states of the Union, want 
of capacity would be no defense in this case, since the 
contract in question was fair, dona fide, in the ordinary 
course of business, and not only without knowledge of 
any- mental disease on the part of George A. Davenport, 
but without any circumstance whatever to put the com- 
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plainant on inquiry, It has been fully executed so far as 
complainant is concerned. The learned judge below evi- 
dently. seemed to have some doubt on this point. .We 
therefore respectfully ask that the decree below be re- 
versed, and the case remanded with instructions to havea 


decree entered for complainant. 


Jayne & HoFFMAN, 
Solrs. for Complainant. 


W. F. BRANNAN, 
Of Counsel for Complatnant. 
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STATE OF KAN. EX REL. J. F. TUFTS, &C., VS. H. ZIEBOLD ET AL, &c. 1 


1 Be it remembered that heretofore, to wit, on the 15th day 

of August, A. D. 1886, there was filed in the office of the 
clerk of the district court within and for the county of Atchison 
and State of Kansas a certain petition wherein the State of Kansas 
ex rel. J. F. Tufts, assistant attorney general of the State of Kansas 
for Atchison county, was plaintiff and Herman Ziebold and Joseph 
Hagelin, partners as Ziebold and Hagelin, were defendants, and 
which petition is in the words and figures following, to wit : 


3 Petition. 
STATE OF KANSAS, 
Atchison County, 


In the District Court of the Second Judicial District in and for 
_Atchison County. 


Tue State oF Kansas ev rel. JL FL Turts, Assistant Attorney Gen- 
eral of the State of ‘Kansas for Atchison County, Plaintiff, 
: eS, 
HexMan Zrspeip and Josxeu Hagens, Partners as Ziebold and 
Hagelin, Defendants. 


I, J.P. Tufts, assistant attorney general of the State of Kansas 
for Atchison county, for and on behalf of the State of Kansas, come 
how and give to the court the information that it may be informed 
and understand that a. certain greup of buildings, composed of 
wood, stone, and brick and known as “the brewery,” situated upon 
a part of the southeast quarter and a small adjoming part of the 
southwest quarter of section one (1), township six (6), range twenty 
(20), in Atchison county, Kansas, and owned by the defendants Zie- 

bold and Hagelin, is a place where spirituous, vinous, fer- 
2 mented, malt, and other intoxicating liquors are, and have 

been for several months last past, bartered, sold, and given 
away, and where intoxicating liquors are kept for barter, sale, and 
gift, in violation of law, and are manufactured for barter, sale, and 
gift, in the State of Kansas, in violation of law. 

That the said place in consequence thereof is a common nuisance 
to the people of the State of Kansas, and especially to the people of 
the city of Atchison and city of Atchison, in the State of Kansas. 

That the defendants, Herman Ziebold and Joseph Hagelin, part- 
ners as Ziebold and Hagelin, are the keepers and maintain and 
operate said place as a place where spirituous, vinous, fermented, 
malt, and other intoxicating liquors are sold, bartered, and given 
away, and are kept for sale, barter, and gift, and are manufactured 
for barter, sale, and gift in the State of Kansas. 

That the defendants have no permit granted or issued by the 
probate judge of Atchison county, Kansas, authorizing the said de- 
fendants to sell, barter, or give away, or keep for barter, sale, or gift, 
any intoxicating liquors, or to manufacture intoxicating liquors for 
AVY PUPpose, 3 

‘hat the defendants Ziebold and Hagelin are the owners of the 
ET * ay deseribed and have fall knowledge of the purpese 
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for which said place is being used, and know that the said premises 
are being used as a place where intoxicating liquors are sold, bar- 
tered, and given away, and are kept for barter, sale, and gift, and 
are manufactured for barter, sale, and gift in the State of Kansas, 
and that the defendants and each of them have no permit issued 
according to law by the probate judge of Atchison county, Kansas; 
and, knowing the fact, the defendants conduct and carry on 
3 the said illegal business therein and maintain the said com- 
mon nuisance; that the said place is a common nuisance, of 
great injury to the public, which injury is irreparable and cannot 
be compensated in damages. 

Wherefore the said J. F. Tufts, as assistant attorney general, as 
aforesaid, for and on behalf of the State of Kansas, prays— 

First. That the premises, to wit, a certain group of buildings, 
composed of wood, stone, and brick and known as “the brewery,” 
situated upon a part of the southeast quarter and a small adjoining 
part of the southwest quarter of section one (1), township six (6), of 
range twenty (20), in Atchison county, Kansas, and owned by de- 
fendants Ziebold and Hagelin, may be adjudged to be a common 
nuisance, and that an order may issue directing the sheriff or other 
proper officer to shut up and abate said place. 

Second. That the defendants and each of them may be perpetu- 
ally ——< from using or permitting to be used the said premises 
as a place where intoxicating liquors are sold, bartered, or given 
away, or are kept for barter, sale, or gift, otherwise than by authority 
of law. 

ihird. That, in the meantime, the said defendants may be en- 
joined until the further order of the court from keeping open or 
permitting to be open the said certain group of buildings, composed 
of wvod, stone, and brick, known as “the brewery,” situated upon a 
part of the southeast quarter and a small adjoining part of the 
southwest quarter of section one (1), township six (6), of range twenty 
(20), in Atchison county, Kansas, and — by defendants, Ziebold and 
Hagelin, and from selling, bartering, or giving away and from keep- 
ing for sale, barter, or gift, or use in or about said premises, or manu- 
facturing for barter, sale, or gift in the State of Kansas, any malt, 

vinous, spirituous, fermented, or other intoxicating liquors, 
4 and from permitting such liquors to be sold, bartered, or 

given away or to be kept for sale, barter, or use at, in, or 
about said premises, or manufactured for barter, sale, or gift in the 
State of Kansas. 

Fourth. And said J. F. Tufts, as such assistant attorney general 
of the State of Kansas for Atchison county, for and on behalf of the 
State of Kansas, prays that such other and further relief may be 
given as may be warranted by law and the exigencies of the case 


may require. 
J. F. TUFTS, 
Assistant Attorney General for the State 
of Kansas for Atchison County. 
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StaTE OF KANSAS, _ 
Atchison County, 


J. F. Tufts, of lawful age, and being by me first duly sworn, de- 
poseth and says that he is assistant attorney general of the State of 
Kansas for Atchison county; that he has read and heard read the 
above and foregoing petition, and knows the facts and statements 
therein set forth and representations therein made to be true in fact 
and substance. 


J. F. TUFTS. 
Subscribed and sworn to before me this 18th day of August, 1886. 
[SEAL ] 3 JOHN MOORE, Clerk, 


By J. J. BOYDE, 
Deputy Clerk. 


Endorsed: No. 62. . In the district court of Atchison county, Kan- 
sas. State of Kansas er rel. J. F. Tufts, ass’t att” vy gen’, plaintiff, vs. 
Herman Ziebold and Joseph Hagelin, partners as "Ziebol & Hagelin, 
defendants. Filed Aug. 13, 1886. John Moore, clerk, by J. J. Boyde, 
deputy clerk. J. F. Tufts, attorney for the State. 


5 | Notice. 
In the District Court of Atchison County, Kansas, 


THE STATE OF Kansas ex rel. SIMEON B. BRADFORD, Attorney Gen- 
eral, Plaintiff, 
: vs. 
HERMAN ZIEBOLD and JosEPpH HAGELIN, Partners as Ziebold and 
Hagelin, Defendants. 


The above-named defendants will take notice that an application 
will be made to the: judge of the second judicial district, at his 
chambers at the court-house, in the city of Atchison, in Atchison 
county, Kansas, on the 14 day of August, 1886, at 10 o’clock, or as 
soon thereafter as the same can be heard, for restraining order or 
temporary injunction, according to the prayer of the petition now 
on file. 

Affidavits and oral testimony will be used on the hearing of said 


application. 
Dated 12th day of August, 1886. « 
3 J. F. TUFTS, 


Assistant. Attorney General of Kansas for Atchison Co. 
Endorsed: State vs. Ziebold and Hagelin. Notice. 


Received this notice of application for restraining order or tem- 
porary injunction on the 13th day of August, A. D. 1886, and on 
said 13th day of August, A. D. 1886, I served the same in my 

county, Atchison, on the within- named Herman Ziebold and 
6 Joseph Hagelin by delivering to each of them in person a 

true and certified copy of this same notice, with the endorse- 
ments thereon. 
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Given under my hand this 14th day of August, 1886. 
¥. KE. SHAW, Sheriff. 


Sheriff’s fees: 


PONING. ocnnc ds Sack gcee cane 50 
Ce ee or unas 50 
ee  eaimemnnenae wabicinisaiin 25 
IG isn wis pees beatae 30 


$1 55 
Filed Aug. 14, 1886. 
JOHN MOORE, Clerk, 
By J. J. BOYD, 
Deputy Clerk. 


Afterward, to wit, on the 15th day of August, A. D. 1886, came 
the said defendants and filed their certain answer to the petition of 
the said plaintiff in the clerk’s oftice of said district court, and 
which said answer is in the words and figures following, to wit: 


Answer. , 
In the District Court, Atchison County, State of Kansas. 


THE StTaTE OF Kansas ex rel. J. F. Turrs, Assistant Attorney 
General for the State of Kansas for Atchison County, Kansas, 


Plaintiff, 
US. 


HERMAN ZIEBOLD and JosErpH HaGetin, Defendants. 


Now come said defendants and, for answer to the petition of plain- 
tiff tiled herein, say— 
7 First. That they deny each and every allegation, statement, 
and averment therein contained. 

Second. Defendants, further answering, say that the buildings and 

remises mentioned and described in plaintiff’s petition were erected 
- these defendants prior to the passage of what is known as the 
prohibitory law of the State of Kansas and the constitutional amend- 
ment prohibiting the sale and manufacture of intoxicating liquors 
for other than medicinal, scientific, and mechanical purposes. 

That at the time said building and buildings were erected they 
— erected for the purpose of manufacturing beer, and are adapted 
for no other purpose w! atever, and can be used for no other pur- 
pose; that they are of “ie value of sixty thousand dollars, and if 
said defendants shall be prevented from the operation thereof for the 
purposes for which they were erected that the same will be wholly 
lost to these defendants. 

And these defendants say that the proceedings herein is an at- 
tempt to take the property of these defendants for public use and 
without compensation being made to them, and that the law of the 
State of Kansas under which this proceeding is being had is un- 
constitutional and in contravention of the fourteenth amendment to 
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the Constitution of the United States of America, and that if the said 
injunction shall be granted against these defendants said property 
will be wholly lost and destroyed, as aforesaid, and these defendants 
damaged in the full sum of $60,000.00 dollars. 
Wherefore these defendants pray that said proceedings herein be 
dismissed and that they have judgment for costs. 
JOHN C. TOMLINSON anp 
EVEREST & WAGGENER, 
Attorneys for Defendants. 


8 iii State of Kansas ex rel. J. F. Tufts. Answer. 
Filed Aug. 15th, 1886. John Moore, clerk. 


Thereupon, to wit, on the 15th day of August, A. D. 1886, came 
the said defendants, Herman Ziebold and Joseph Hagelin, partners 
as Ziebold and Hagelin, and filed their certain petition and bond 
for removal to the circuit court of the United States for the district 
of Kansas, and which said petition and bond for removal are in the 
words and figures leweg, to wit: 


Petition for Removal to the Circuit Court of the United States for the 
District of Kansas. 


In the District’ Court of Atchison County, State of Kansas. 


THe State oF Kansas ex rel. J. F. Tufts, Assistant Attorney Gen- 
eral. of the State of Kansas, Plaintiff, 


vs. 


HERMAN ZIEBOLD and JosEPpH HAGELIN, Partners as Ziebold and 
Hagelin, Defendants. 


The petition of Herman Ziebold and Joseph Hagelin, partners as 
Ziebold and Hagelin, respectfully represents that ‘they are citizens 
of the State of Kansas, and of the United States of America, and 
that the amount in controversy herein, exclusive of costs, exceeds the 

sum of five hundred dollars. 
9 That your petitioners claim that the law under which this 

proceeding has been instituted is in conflict with the Consti- 
tution of the United States of America and therefore void, and that 
if void your petitioners have the right to carry on and prosecute 
their lawful business, and that any interference therewith by virtue 
of the proceedings herein instituted will damage your petitioners 
largely in excess of five hundred dollars, exclusive of costs. 

Your petitioners further allege that the amount of property In- 
volved in this controversy and which will be affected by a decision 
of this action is of the value of more than five hundred dollars, ex- 
clusive of costs herein. 

Your petitioners further say that said suit is brought for the pur- 
pose of restraining and enjoining your petitioners from the main- 
tenance of an alleged nuisance. 

Your petitioners further allege that said suit is instituted by the 
State of Kansas on the relation of J. F. Tufts, the assistant attorney 
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-general of said: State for Atchison county, is a suit arising under the 
Constitution and laws of the. United States of America, and that a 
correct decision of said case and the questions therein involved de- 
pends upon the construction of the Constitution of the United States, 
and especially that portion of said Constitution which reads as fol- 
lows: 

“ Article IV. The right of the people to be secure in their persons, 
houses, papers, and effects against unreasonable searches and seiz- 
ures shall not be violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched and the person or things to be 
seized.” 

And also that portion of section 1, article XIV, of the Con- 

10 stitution of the United States which provides that no State 

shall make or enforce any law which shall abridge the privi- 

leges or immunities of citizens of the United States, nor shall any 

State deprive any person of life, liberty, or property without due 

— of law, nor deny to any person the equal protection of the 
aw. 

That, notwithstanding said provisions of the Constitution of the 
United States of America, the Legislature of the State of Kansas, by 
an act entitled An act amendatory of and supplemental to chapter 
one hundred and twenty-eight of the session laws of 1881, being an 
act entitled An act to prohibit the manufacture and sale of intoxi- 
cating liquors, except for medical, scientific, and mechanical pur- 
poses, and to regulate the manufacture and sale thereof for such 
excepted purposes, approved March 7, 1885, provided by section one 
of said act that it shall be unlawful for any person or persons to sell 
or barter for medical, scientific, or mechanical purposes any malt, 
vinous, spirituous, fermented, or other intoxicating liquors without 
first having procured a druggist’s permit therefor from the probate 
judge of the county wherein such druggist may at the time be doing 
business, &c. 

That this suit is brought and prosecuted against the defendants 
because, and only because, it is claimed that said defendants had 
not taken out and procured a druggist’s permit, and because no per- 
mit had been granted or issued by the probate judge of Atchison 
county, Kansas, authorizing the said defendants to sell, barter, or give 
away, or to keep for barter, sale, or gift, any intoxicating hquors, 
and to manufacture beer. 

That it is not alleged or pretended that said defendants ts or has 

been engaged in the trafic or sale of intoxicating liquors for 
11 other than medical, scientific, and mechanical purposes, but 

that the place where said defendants ts alleged to be and to 
have been engaged in the sale of intoxicating liquors is claimed 
and pretended to be a nuisance, because and only Sane it is al- 
leged that defendants has no permit granted or issued by the pro- 
bate judge of Atchison county, Kansas, authorizing the said defend- 
ants to sell, barter, or give away, or keep for barter, sale, or gift, any 
intoxicating liquors, and to manufacture beer in said buildings, and 
defendants zs sought to be enjoined from the prosecution of said 
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business, because it is alleged that they have not taken out and ob- 
tained a permit from said probate judge, and for that reason alone 
it is claimed and pretended that said defendants’ place of business 
should be shut up and abated as a public nuisance, and that, upon 
a judgment of this court finding such place to be a nuisance under 
the provisions of section thirteen of said act hereinbefore referred to, 
that the sheriff of Atchison county, Kansas, his deputy or under 
sheriff, or any constable of the proper county, or marshal of any 
city where the same is located, shall be directed to shut up and 
abate such place by taking possession thereof and destroying all in- 
toxicatin Ronee found therein, together with all signs, screens, 
bars, bottles, glasses, and other property used in keeping and main- 
taining such alleged nuisance. 

Said defendants claim, aver, and state that long prior to the pas- 
sage of said acts by the Legislature, and prior to the year 1881 and 
since 1870, these defendants had erected, constructed, and built cer- 
tain buildings, described in plaintiff’s petition, of brick and stone 
for the sole use of making and manufacturing beer therein, and 
purchased and placed therein costly and expensive machinery for 

the sole use of making and manufacturing beer, as hereinbe- 
12 fore alleged ; that said buildings and machinery can only be 

used for the purpose of making and manufacturing beer, and 
is useless and entirely worthless for any other purpose, and that said 
buildings and machinery are not adapted for any other purpose; 
that the laws of the State of Kansas authorized and permitted the 
making and manufacturing of beer and the sale thereof without any 
permit, as is now required, when said buildings were constructed 
and machinery placed therein by these defendants. 

That if these defendants are not allowed to use said buildings and 
machinery for the manufacture of beer, for which such buildin 
were erected and said machinery purchased, it will’ render said 
property useless for any other purpose, and will be of no value 
whatever, and: will financially ruin and bankrupt these defendants. 

And said defendants state that the value of said buildings when 
constructed was then and now is $50,000.00, and the machinery 
therein was and is worth the sum of $10,000.00, total costs and value 
of said buildings and machinery being the sum of $60,000.00. 

These defendants claim and aver that said provisions of said act 
of the Legislature of the State of Kansas, hereinbefore referred to, 
us well as each section and provision thereof under which the right 
is claimed to prosecute this action, is class legislation, and in effect 
abridges the privileges and immunities of your petitioners as citi- 
zens of the State of Kansas and of the United States of America, 
and its enforcement would deprive these defendants of their prop- 
erty without the due process of law, and deny your petitioners the 
equal protection of the law, and would subject these defendants to 
unreasonable search and his property to unreasonable seizure and 
destruction without probable cause thereof, and that said law and 
all the provisions thereof 7s void and in conflict with and in con- 
travention of said section one (1), article fourteen (14), of the Consti- 
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tution of the United States, as also said article four (4) of said 
13 Constitution of the United States of America. 

And your petitioners aver that a correct decision of this 
suit involves a Federal question and cannot be decided correctly 
without determining whether said act of the Legislature of the State 
of Kansas, hereinbefore referred to, and the provisions thereof under 
which this suit is prosecuted, is 1n conflict with and in contraven- 
tion of said section one, article fourteen, of the Constitution of the 
United States, and also article four of the Constitution of the United 
States. 

Your petitioners make and file herewith a bond, with good and 
sufficient security, for entering into the circuit court of the United 
States for the district of Kansas, on the first day of its next session, 
a copy of the record in this suit, and for paying all costs that may 
be awarded bv said circuit court if said court shall hold that this 
suit has been wrongfully or improperly removed thereto. 

Your petitioners therefore pray this honorable court to accept this 
petition and said bond, and order the transfer of said suit to the 
said circuit court of the United States for the district of Kansas. 

EVEREST & WAGGONER anpb 
TOMLINSON & EATON, 
Attorneys for —. 


14 UnITED STATES OF AMERICA, District of Kansas : 


We, Herman Ziebold and Joseph Hagelin, being duly sworn 
depose and say that they are the petitioners named in the above 
and foregoing petition, and that they have heard read the same 
and know the contents thereof, and that the same is true of their 


own knowledge. 
HERMAN ZIEBOLD. 
JOSEPH HAGELIN. 


STATE OF KANSAS, as 
Atchison County, 


Subscribed in my presence by Herman Ziebold and Joseph Hage- 
lin, and sworn to by them before me this 16 day of August, A. D. 
1866. 

Witness my hand and notarial seal. 

[SEAL. ] J. P. ADAMS, 
Notary Public. 
My com. expires 4 June, 1888. 


Endorsed: The State of Kansas ex rel. J. F. Tufts vs. Ziebold & 
Hagelin. Filed Aug. 16,1886. John Moore, clerk. 
Bond. 
Bond for the removal of a cause under the act of March 3, 1875. 


Know all men by these presents that Herman Ziebold and Joseph 
Hagelin, partners as Ziebold and Hagelin, as principals, and Julius 
Kuhn and John M. Seitz, as sureties, are held and firmly bound 
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unto the State of Kansas and to J. F. Tufts, the assistant attorney 
) general of said State, in the penal sum of tive hundred dol- 
15 lars; for the payment whereof, well and truly to be made, unto 


the said State of Kansas and J. F. Tufts, the assistant attor- 
ney general of said State for Atchison county, its representatives 
and assigns, we bind ourselves, our heirs, representatives, and as- 
signs, jointly and severally, firmly by these presents. 

Yet upon these conditions: The said Herman Ziebold and Joseph 
Hagelin, partners as Ziebold and Hagelin, having petitioned the dis- 
trict court of Atchison county, State of Kansas, for the removal of a 
certain cause therein pending, wherein The State of Kansas ez. rel. J. 
F. Tufts, assistant attorney general of said State for Atchison 
county, — plaintiff and Herman Ziebold and Joseph Hagelin, part- 
ners as Ziebold and Hagelin, are defendants, to the circuit court of. 
the United States in and for the district of Kansas: 

Now, if the said Herman Ziebold and Joseph Hagelin, partners 
as Ziebold and Hagelin, your petitioners, shall enter in the said cir- 
cuit court of the United States, on the first day of its next session, a 
copy of the record in said suit, and shall well and truly pay all costs 
that may be awarded by said circuit court of the United States if 
said court shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation to be void ; otherwise in full 
force and virtue. 

Witness our hands and seals this 16th day of August, A. D. 1886. 

JOSEPH HAGELIN. 


HERMAN ZIEBOLD. [L. Ss.) 
ZIEBOLD anp HAGELIN. 
‘i JULIUS KUHN. L. S. 
‘a JOHN M. SEITZ. L. S. 
_ 16 Srare or Kaysas, \ oe: 
il County of Atchison, 
at I, John M. Seitz and Julius Kuhn, of said county, the surety 
" named in the foregoing bond, being duly sworn, do depose and say 


that I am a resident of the State of Kansas, and a property holder 
therein ; that 1 am worth the sum of five hundred dollars over and 
above all my debts and liabilities and exclusive of property by law 
exempt from execution ; that I have property in the State of Kansas 
liable to execution of the value of more than five hundred dollars. 
JULIUS KUHN. 
JOHN M. SEITZ. ; 


| Subscribed in my presence by John M. Seitz and Julius Kuhn 
“™ and by him sworn to before me this 16th day of August, A. D. 1886. 
Witness my hand and notarial seal. 

[SEAL. ] J. P. ADAMS, 
Notary Public.. 


My com. expires 4 June, 1888. 


Endorsed : Bond for removal of cause under act of 1875. In the 
district court of Atchison county, Kansas. The State of Kansas ex 
rel. J. F. Tufts, assistant attorney general of said State for Atchison 
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county, Kansas, plaintiff, against Herman Ziebold and Joseph Hage- 
lin, partners as Ziebold and Hagelin, defendants. Bond for the re- 
moval of said cause to the circuit court of the United States for the 
district of Kansas under act of March 3, 1875. Filed the 16th 
day of Aug., 1886. John Moore, clerk. 


17 Order in Vacation. 


In the District Court, Atchison County, State of Kansas. In 
Vacation. 


THE STATE OF KaAwnsas ex rel. J. F. Turts, Assistant Attorney Gen- 
eral of the State of Kansas for Atchison County, Plaintiff, 
US. 


HERMAN ZIEBOLD and JosErpH HAGELIN, Partners as Ziebold and 
Hagelin, Defendants. 


Now, on this 4th day of August, 1886, this cause coming on to be 
heard before Hon. D. Martin, sole judge of above-entitled court, 
at chambers, at the court-house at Atchison, Kansas, upon the appli- 
cation of plaintiff for a temporary injunction herein ; 

And’ plaintiff appearing by J. F. Tufts, its attorney, and defend- 
ants appearing in person and by Tomlinson and Eaton and Everest 
and Waggoner, their attorneys: 

Thereupon, by consent, the further hearing of said matters is con- 
tinued until August 19th, 1886, at same place. 

And now, on August 19th, 1886, said matters coming on for 
further hearing, at same place, and all parties appearing as before, 
the said defendants filed answer herein, and also petition and bond 
for removal to United States cireuit court; and the said judge, having 
heard said application upon said petition and bond and the argu- 
ment of counsel thereon, doth continue the further hearing of said 
matters until August 21st, 1886, at same place. 

And now, on August 21st, 1886, said matters coming on for 

18 further hearing before said judge, at same place, and all par- 
ties appearing as before, said matters is by said judge con- 
tinued until August 28th, 1886, for further hearing, at same place. 

And now, on August 28th, 1886, said matters coming on before 
said judge, at same place, for further hearing, all parties appearing as 
before, and said judge being fully advised in the premises, the said 
application upon said petition and bond for such removal to United 
States court is overruled and denied, defendants duly excepting. 

And thereupon, said matters coming on to be heard upon the ap- 
plication of plaintiff for a temporary injunction herein, and the 
said judge, having heard the evidence and argument of counsel 
thereon, doth find that the statements and allegations of the petition 
herein was true. 

It is, therefore, ordered that the said defendants and each of them 
be, and is hereby, enjoined, until the further order of the court, from 
keeping open or permitting to be open the said certain group of 
nar really composed of wood, stone, and brick, known as “ The Brew- 
ery,” situated upon a part of the southeast quarter and a small ad- 
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joining part of the southwest quarter of section one (1), township six 
(6), of range twenty (20),in Atchison county, Kansas, and owned by 
defendants Ziebold and Hagelin, and from selling, bartering, or giv- 
ing away, and from keeping for sale, barter, or gift or use in or 
about said premises, or manufacturing for-barter, sale, or gift, in the 
State of Kansas, any malt, vinous, spirituous, fermented, or other 
intoxicating liquors, and from permitting such liquors to be sold, 
bartered, or given away, or to be kept for sale, barter, or use, at, in, 
or about said: premises, or manufactured for barter, sale, or gift in 
“the State of Kansas. 
19 To all of which defendants at the time duly excepted. 
D. MARTIN, 
District Judge. 


Endorsed : In district court, Atchison county, Kansas. State of 
Kansas ex rel. Tufts vs. Ziebold & Hegelin. Order in vacation. Filed 
Aug. 28th, 1886. John Moore, clerk, by J. J. Boyd, deputy clerk. 


THE STATE OF KANSAS, ae 
County of Atchison, ; 


I, John Moore, clerk of the district court within and for the county 
of Atchison and State of Kansas, do hereby certify the above and 
foregoing to be a full, true, and complete transcript of the record in 
the above-entitled cause as fully as the same remain on file and of 
record in my office. | 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at my office in the city of Atchison and State of Kansas, 
this 3rd day of September, A. D. 1886. 

[Sean] | JOHN MOORE, Clerk, 
| By J. J. BOYD, 
Deputy Clerk. 


Endorsed: No. 5677. The State of Kansas ex rel. J. F. Tufts, 
assistant attorney general, etc., vs. Ziebold and Hagelin. ‘Transcript. 
Filed Sept. 7, 1886. A.S. Thomas, clerk, by Frank H. Holt, deputy. 


20 In the Circuit Court of the United States for the District of 
3 Kansas. 


Tur STATE OF KAnsAs on the Relation of J. F. Turts, Assistant At- 
torney General for the State of Kansas for Atchison County, Kan- 
sas, Plaintiff, 

v8. 

HERMAN ZIEBOLD and JosEPH HaGELIN, [artners as Ziebold & Hage- 

lin, Defendants. | 


The plea of the State of Kansas ex rel. J. F. Tufts, assistant attor- 
ney general, etc., plaintiff, to the petition for removal to the cir- 
cuit court of the United States for the district of Kansas, of Her- 
man Ziebold and Joseph Hagelin, partners as Ziebold & Hegelin, 
defendants. 


This complainant, by protestation, not confessing or acknowledg- 
ing all or any of the matters in the said petition for a removal of 
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this cause to this court to be true in such manner and form as the 
same are therein and thereby set forth and alleged, doth plead thereto 
in the nature of a plea in abatement and to the jurisdiction of this 

‘ court, and for such plea says: that the court ought not to take cog 
nizance of or sustain the removal of said action, but ought to re- 
mand said case to the district court of Atchison county, Kansas, be- 
cause 

First. The said defendants, Herman Ziebold and Joseph Hagelin, 
partners as Ziebold & Hagelin, were at the time of the commence- 
ment of said suit citizens of the State of Kansas, and subject to the 

jurisdiction thereof. 
21 Second. That the petition filed in said cause by this plain- 

tiff is for the purpose of having the premises described therein 
adjudged to be a common nuisance to the people of the State of 
Kansas, because the same is a place where spirituous, vinous, fer- 
mented, malt, and other intoxicating liquors are, and have been for 
several months last past, bartered, sold, and given away, and where 
intoxicating liquors are kept for barter, sale, and gift, in violation of 
law, and are manufactured for barter, sale, and gift in the State of 
Kansas, and to perpetually enjoin said defendants from using or per- 
mitting to be used the said premises as a place where intoxicating 
liquors are sold, bartered, or given away, or kept for barter, sale, or 
gift, otherwise than by authority of law, and are manufactured for 
barter, sale, and gift in the State of Kansas, and for no other purpose 
whatever. 

Fourth. That all rights, interests, estate, and title in and to said 
premises vested in said defendants were acquired with a full knowl- 
edge that all places where intoxicating liquors are sold in violation 
of law were, by the statutes of said State of Kansas, declared to be 
a common nuisance, and directed to be shut up and abated as public 
nuisances. 

Fifth. That none of the malt, vinous, spirituous, fermented, or 
other intoxicating liquors now in possession of said defendants on 
said premises, the barter, sale, or gift of which, in violation of the 
laws of the State of Kansas, is sought to be enjoined in this action, 
was in existence prior to the adoption of the constitutional amend- 
ment prohibiting the manufacture and sale of intoxicating liquors, 
except for medical, scientific, and mechanical purposes, and the en- 
auctment of said acts by the Legislature of the State of Kansas. 
Sixth. That at the time said defendants erected the build- 

22 ings and the appurtenances on the premises described in 
plaintiffs petition, and at the same time said defendants ac- 
quired their present rights, interests, estate, and title to said prem- 
ises, the sale, barter, and giving away of spirituous, vinous, fermented 
or other intoxicating liquors, without first taking out and having a 
license or permit, was prohibited by the law of said State, punished 
by fine and imprisonment, and all places where such liquors were 
sold or given away In violation of law were declared to be common 
nuisances, and directed to be shut up and abated as such. 
Seventh. And said plaintiff avers that the granting and allowance 
of the perpetual injunction prayed for in plaintiffs petition and the 
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granting of any other or further relief prayed for in said petition 
will not destroy the value of the premises described in said petition ; 
that the value of said premises will not be lost to said defendants by 
reason of this proceeding; that the same can be readily adapted to 
other purposes than the sale and keeping for sale of beer and the 
manuilacturing of the same for sale, barter, or gift in the State of 
Kansas; that the same will be valuable for such other purposes as 
well as for selling and keeping for sale of beer and the manufacturing 
of the same for sale, barter, and gift in the State of Kansas; that 
said defendants are not restricted by reason of this proceeding 
from the free exercise, control, and enjoyment and use of said prem- 
ises for any lawful purpose, or for any purpose whatever, except the 
barter, sale, or gift, the keeping for barter, sale, or gift, of intoxicating 
liquors, and the manufacture of the same for barter, sale, or gift in 
the State of Kansas; that the said defendants are not by this pro- 

ceeding deprived of the free and unrestricted use and enjoy- 
23 ment of these premises for the purpose of preparing and manu- 

facturing beer for other markets and for sale, barter, or gift 
in other States; that the premises described in plaintiff's petition, 
and the buildings thereon and machinery therein, are as valuable 
for such purpose of manufacturing for sale in such other States and 
countries as if used for the purpose of manufacturing for sale, barter, 
or gift in this State; that this proceeding nora judgment and de- 
cree in accordance and in pursuance of the prayer of plaintiff’s peti- 
tion herein will not operate to deprive said defendant of said property 
for public use and without compensation, will not operate to deprive 
said defendants of the use of said property for public use, and without 
compensation or without due process of law, and will not operate 
to deprive said defendants of the value of said property, or of the 
use thereof, but that said defendants will have and retain the said 
premises by as good a right, title, and estate as heretofore, unim- 
paired by this proceeding, and will have and retain the free and 
unrestricted use and enjoyment of said premises for all purposes 
whatever, except for the purpose of sale, barter, or gift, or keeping 
for sale, barter, or gift, intoxicating liquors, and the manufacture of 
the same for barter, sale, or gift in the State of Kansas, and that 
said premises will remain of nearly the same value to said defendant 
as heretofore. — 

Eighth. Thatsaid plaintiff denies that — suit isa suitarising under 
the Constitution and the laws of the United States, and said plain- 
tiff denies that a correct decision of said case and the questions 
therein involved depends upon the construction of the Constitution 
and the laws of the United States ; said plaintiff particularly denies 
that the same depends upon the construction of the 4th and 14th 

amendments to the Constitution of the United States, and 
24 plaintiff:denies that the provisions of said act of the Legisla- 

ture of the State of Kansas, as hereinbefore referred to, is class 
legislation, or abridges in any manner the privileges and immunities 
of said defendants as citizens of the State of Kansas, or as citizens of 
the United States, or that its enforcement would deprive said defend- 
ants of their property without due process of law, or deny to said 
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defendants equal protection by the law, or would subject said de- 
fendants to unreasonable search, and their property to unreasonable 
seizure or destruction without probable cause therefor; and said 
plaintiff denies that said law, or any of the provisions thereof, is 
void or in conflict with or in contravention to section 1 of article 14 
of the Constitution of the United States, or of article 4 of the amend- 
ments of the Constitution of the United States; and said plaintiff 
avers that no Federal question is involved in such proceeding what- 
ever; and the said State of Kansas pleads these facts to said petition 
for the removal of this said cause to this court by said defendants, 
Herman Ziebold and Joseph Hagelin, partners as Ziebold & Hage- 
lin, and to the jurisdiction of this court herein and in abatement of 
further proceedings herein by this court, and demands judgment of 
this honorable court whether it ought to be compelled to proceed 
further in said cause in this court, and prays that said cause be re- 
| manded to the district court of Atchison county, Kansas, with its 
| reasonable costs in this behalf most wrongfully sustained against 


said defendant. f 
J. F. TUFTS, 

Assistant Attorney General of the State of Kansas for | 

Atchison County, Solicitor and Att'y for PUUf. 


oe 


I hereby certify that I am solicitor and of counsel for the 
25 plaintiff in the foregoing cause, and that, in my opinion, the 
foregoing plea is well founded in point of law. 
S. B. BRADFORD, 
Alt’y General of Kans. & of Counsel. 


UNITED STATES OF AMERICA, a 
District of Kansas. 


J. F. Tufts, of lawful age, and being by me first duly sworn, de- 


poseth and says that he is assistant attorney general of the State of . 
Kansas for Atchison county; that he has read and heard read the ¥ 


above and foregoing plea, and knows the facts and statements therein 
set forth and representations therein made, and that the same ¢s true 


as he verily believes. 
J. F. TUFTS. 


Subscribed and sworn to before me this 23d day of Sept., 1886. 
[SEAL. ] PATRICK HAYES, 
| Notary Public. 


Com. exp. Jan’y 19, ’87. 


Endorsed: No. 5677. The State of Kansas ex rel. vs. Ziebold & | 
Hagelin. Pleain the nature of a plea in abatement and to the juris- ‘i 3 
diction of this court. Filed Oct. 28, 1886. <A. S. Thomas, clerk, ‘ 
hy Frank H. Holt, deputy. 
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26 | Answer. 
In the Circuit Court of the United States for the District of Kansas. 


STATE OF Kansas on the Relation of J. F. Turts, Assistant Attorney 
General for the State of Kansas for Atchison County, Kansas, 
Plaintiff, 

vs. 
HERMAN ZIEBOLD and JosepH HAGELIN, Partners as Ziebold & 
Hagelin, Defendants. 


Now come the said defendants, Herman Ziebold and Joseph Hage- 
lin and, for their answer to the plea in abatement filed herein by said 
plaintiff, allege and say that they deny the truth of each and every 
statement, averment, and allegation in said plea in abatement con- 
tained that is inconsistent with and that does not admit of the 
allegations and statements of defendants’ petition for removal of this 
case to the circuit court of the United States. Wherefore these de- 
fendants ask judgement as in their petition for removal prayed for. 

EVEREST & WAGGONER & 
TOMLINSON & EATON, 
Altorneys for Defendants. 


Endorsed: No. 5677. State of Kans. ex rel., pl’ff, vs. Ziebold & 
Hagelin, def’ts. Answer. Filed Oct. 28, 1886. A.S. Thomas, clerk, 
by Frank H. Holt, deputy. , att’ys for def’ts. 


27 | Affidavit. 


STATE OF Kansas, 
Atchison County, 


In the Circuit Court of the United States for the District of Kansas. 


Tue State oF Kansas ez rel. J. F. Turts, Assistant Attorney General 
of the State of Kansas for Atchison County, PI’ff, 


Us e 


HERMAN ZIEBOLD and JoserpH HAGELIN, Partners as Ziebold & 
7 Hagelin, Def’ts. 


J. F. Tufts, of lawful age, being first duly sworn, on oath says that 
said defendants, Herman Ziebold and Joseph Hagelin, partners as 
Ziebold and Hagelin, are, and at the time this action was begun in 
the district court of Atchison county, Kansas, were, citizens of the 
State of Kansas'and subject to the jurisdiction thereof; that the 
petition filed in said cause by this plaintiff is for the purpose of 
having the premises described therein adjudged to be a common 
nuisance to the people of the State of Kansas, because the same is a 
place where spirituous, vinous, fermented, malt and other intoxicating 
liquors are, and have been for several months last past, bartered, sold 
and given away, and where intoxicating liquors are kept for barter, 
sale and gift in violation of law, and are manufactured for barter, 
sale and gift in the State of Kansas, and to perpetually enjoin said 
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defendants from using or permitting to be used the said premises asa 
place where intoxicating liquors are sold, bartered, or given away or 
kept for barter, sale, or gift, otherwise than by authority of law, and are 
manufactured for barter, sale, and gift in the State of Kansas, 
28 and for no other purpose whatever; that all rights, interests, 
estate, and title in and to said premises vested in said defend- 
ants were acquired in August, 1871, with a full knowledge that all 
places where intoxicating liquors are sold in violation of law were 
by the statutes of said State of Kansas declared to be a commen 
nuisance and directed to be shut up and abated as public nuisances ; 
that said premises were used as a place where liquors were unlaw- 
fully sold as soon as same came into possession of defendants, and 
before May 1, 1881, and ever since said time, without any effort or 
attempt to comply with the laws of the State of Kansas; that none 
of the malt, vinous, spirituous, fermented, or other intoxicating 
liquors now in possession of said defendants on said premises, the 
barter, sale, or gift of which, in violation of the laws of the State of 
Kansas, is sought to be enjoined in this action, was in existence prior 
to the adoption of the so-called prohibitory amendment to our State 
constitution and the enactment of the State legislation now in force 
under said amendment; that said defendants never had nor tried 
to procure any township license under the dram-shop act, which took 
effect Oct. 31, 1868, and were, prior to May 1, 1881, conducting 
business in violation of law, and that said place and premises were 
liable to be abated and shut up as a public nuisance under said act 
of Oct. 31, 1868, entitled “ An act to restrain dram-shops and taverns, 
and to regulate the sale of intoxicating liquors,” and that same 
law was in effect at the time said defendants erected the buildings 
and the appurtenances on the premises described in plaintiff’s pe- 
tition, aad at the time said defendants acquired their present rights, 
interests, and estate and title to said premises, except such improve- 
ments as have been made on said premises since May 1, 1881 ; 
29 that said premises will not be f serene but only the use 
thereof rendered less valuable by reason of the granting of 
the order prayed for in this action; that this action is not a suit 
arising aie the Constitution nor laws of the United States, and 
doves not involve any Federal question not already fully decided by 
the Supreme Court of the United States. 
J. F. TUFTS. 


Subscribed and sworn to before me this 27 day of Sept., 1881. 
[SEAL. ] PATRICK HAYES, 
Notary Public. 
Com. exp. Jan’y 19, ’87. 


Endorsed: No. 5677. In U. S. circuit court for dist. of Kansas. 
The State of Kansas ex rel. Tufts vs. Ziebold and Hagelin. Affidavit, 
Filed Oct. 28, 1886. A. S. Thomas, clerk. 
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30 Affidavit. 


STATE OF KANSAS, ee 
Atchison County, J ~~ ° 


In the Circuit Court of the United States, District of Kansas. 


THE StTaTeE OF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

vs. 


HERMAN ZIEBOLD and JosErH HAGELIN, Partners as Ziebold and 
Hagelin, Defendants. 


Herman Ziebold, being by me first duly sworn, upon oath states: 
My name is Herman Ziebold. I am one of the defendants in the 
above-entitled case. My age is 50 years. I have been a resident of 
the State of Kansas since 1871. Affiant states that on or about the 
Ist of September, 1871, the said firm of Ziebold & Hagelin pur- 
chased the property described in defendants’ petition for removal 
and in plaintiff’s petition for injunction. The said property was 
erected and was, at the time of the purchase as aforesaid, used for 
manufacturing, making, and brewing beer, and the said firm of 
Ziebold & Hagelin purchased said property for the sole use of manu- 
facturing, making, and brewing beer, and for no other purpose ; 
that said property was then worth and was of the value of $25,000.00. 
Affiant further states that from and since the purchase of said build- 
ings, as aforesaid, they have carried on the business therein of 
making, brewing, and manufacturing beer continuously until sought 

to be enjoined by the plaintiff in this action; that after the 
31 purchase of said buildings and property they have, at various 

times since then, erected and made improvements thereto by 
putting up additional buildings cellars, and making other necessary 
Improvements, and putting additional machinery therein for the 
purpose and for use in their said business as aforesaid, as here- 
Inafter shown. Afliant states that in the year 1873 they built and 
constructed a patent ice-cellar attached to and adjoining said build- 
ings, which cost and was worth to them of the and of the value 
of $5,000.00; that in 1875 they built another patent ice-cellar for 
the use and purpose of their business, adjoining to said buildings, 
of the value of $5,000.00; that during the year 1879 they constructed 
an addition to said buildings, purchased as aforesaid, and connected 
therewith, for use in their said business, which was of the value of 
$6,000.00; and during the same year they constructed an ice-cellar 
adjoining said buildings, for use in their said business, which cost 
and was worth and was of the value of $2,000.00; that since said 
time they have been forced to make necessary improvements of the 
cellars connected connected with said buildings as aforesaid, which 
cost and was worth and was of the value of $2,000.00. Affiant 
further states that prior to the 1st of Javuary, 1880, and _ since Sep- 
tember the Ist, 1871, they placed and put into said buildings a large 
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amount of machinery, appliances, bottles, and attachments for the 
sole and exclusive use of manufacturing, making, and brewing 
beer. 

Affiant here submits a list of the personal property purchased as 
aforesaid, which also includes a recapitulation of the real estate 
and buildings and improvements made as aforesaid on said premises, 


to wit: 
32 Xeal estate : 
Value of the said buildings and property pur- 


chased as aforesaid... 22.2... ee $25,000 
One patent ice-cellar............ .... ......-.- 5,000 
“ SS SE EE: 5,000 
Addition to original buildings ....~. -... ------ 6,000 
EGS ESET SS LEN OS SE 2 O00 
Repairing buildings and cellars....-. .--..---- 2,000 
Se aistisnduischuhomaieclateksnei ibe ie tasiiigdcnslssaivesa: ete $45,000 
Personal property : 
SI ONE I i caiccittcks citi been tcenisioininnin SSO0 
Shafting and elevator ..........--.-------.---- 300 
Tubs, vats, and cooling-ships -----~-..-- su saint 1,200 
ea SU iii iain cairn wiennuite seninton 1,000 
EEL EROS PE TO TR RET EIT 3,000 
Amount brought forward___.-.....----- 6,675 
I secs ihe gedaan opine calla 1,000 
Mash-machine --------.. scale aidlinbinnindieiihanipbimmcaincwaleeie 300 
NIN aor nis saiieibas Wiceenocin cities: smewinda ncn saranioiaot 300 
I iii: bens adinrsagssibni sn 600 
RRSODS DOROOOIET. ons cen Sein cn ncn ce nnmne nin 300 
Sa pun saris giles anni Saag aeons taeaiah encima 9,175 $9,175 
Total real estate and personal property ..-.-.------ $54,175 


Affiant further states that at the time the said pretended injunc- 


tion, as shown from the record, was issued that the said firm of 
Ziebold & Hagelin had manufactured and had on hand and unsold 
beer and material for making beer— 


Which beer was worth and was of the value of... ------ $5,000 
nn ar cans nscs tein aici Svat apicmiis above Seth 300 
SORE, OC SEe RNS Blo. nn Se on ko sce tote cae nene 600 
Pe WE te INO i oat in Cc cn ne ce nenneseeecdingneamus 300 

$6,200 


That the malt, barley, and hops on hand was kept and bought for 
the use of making, manufacturing, and brewing beer. 


wie ahory 
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Affiant further states that at the time of the purchase of 
said brewery and buildings, machinery, and property connected 
therewith, and when they made the improvements thereon 
and purchased the machinery and appliances connected there- 

with that the laws of the State of Kansas permitted and 
30 allowed the making, brewing, and manufacturing of beer, and 

such business was lawful; and affiant further states that 
the said firm of Ziebold & Hagelin purchased said property and 
made improvements thereon and bought machinery and appliances 
connected therewith, at the time aforesaid, for the sole and exclusive 
use and purposes of making, manufacturing, and brewing beer, and 
for no other purposes whatever; that said Ziebold & Hagelin have 
used all of said property in said business since the same was pur- 
chased, and have conducted no other business therein; that said 
property is not suitable and could not be used for any other busi- 
hess whatever, owing to the fact of the peculiar construction of said 
buildings and their location; that the cellars on said premises are 
built solely and expressly, at great expense, for storing beer therein, 
and the rooms and apartments of the buildings were constructed 
solely for the purpose of manufacturing beer therein, and could be 
adapted to no other purpose; that the value of said buildings on the 
Ist day of January, 1880, and during all of said year, was of the 
sum of $45,000.00, and said buildings are now and have been since 
the year 1880 worth and of the value of $45,000.00, provided they 
are allowed to make, manufacture, and brew beer therein ; but if 
they are prohibited and enjoined from using said buildings for mak- 
ing, manufacturing, and brewing beer the same would not be worth 
to exceed $3,000 to $5,000; that the machinery and appliances in 
said buildings on the 1st of January, 1880, were worth the sum of 
$ , and that said machinery and appliances are now and have 
been ever since the Ist of January, 1880, worth and are of the value 
of $9,175.00, provided the said defendants are allowed to use the 
same for the purpose for which they were bought, to wit, the mak- 

ing, manufacturing, and brewing of beer; but that if said 
34 Ziebold & Hagelin should be enjoined and restrained from 

using ‘said machigery and appliances they would not be 
worth to exceed $1,000. Affiant further states that they have no 
other business or occupation other than that of making, brew- 
ing, and manufacturing beer; that they have spent 15 years 
in putting up said buildings and building up their trade and 
learning their business, and that they have no other means of 
support other than that derived from said brewery; that if they 
are not permitted to carry on their said business it will result 
in their total ruin and bankruptcy, and will prevent them from 


supporting their families, who rely upon them entirely for support. 
. HERMAN ZIBOLD. 


Subscribed and sworn to befure me this the Ist day of October, 
1886. 
[SEAL. ] | HUGH G. MACAULAY, 
Notary Public. 


My commission expires May 18, 1888. 
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STATE OF KANSAS, t se 
Atchison County, i 


Joseph Hagelin, being first duly sworn, upon oath states that he 
is one of the defendants in the above case; that he has read and 
knows thecontents of the foregoing affidavit of Herman Ziebold, and 


that it is true. 
JOSEPH HAGELIN. 


Subscribed in my presence and sworn to before me this Ist day of 
October, A. D. 1886. 
[SEAL. ] HUGH G. MACAULAY, 
Notary Public. 


Commission expires May 13th, 1888. 


35 Endorsed: No. 5677. State of Kansas ex rel. vs. Ziebold & 
Hagelin. Affidavit of Herman Ziebold.. Filed Oct. 28, 1886. 


A. S. Thomas, clerk. 
36, Affidavit. 


STATE OF KANSAS, 
Atchison County, 


In the Circuit Court of the United States, District of Kansas. 


THe Strate oF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

vs. 
HERMAN ZIEBOLD and JoserpH HaAGeEtin, Partners as Ziebold & 
Hagelin, Defendants. 


Julius Kuhn, being first duly sworn, upon oath attests that he 
is 55 years old. My name is Julius Kuhn. I reside in Atchison, 
Kansas. I have known Herman Ziebold and Joseph Hagelin, the 
defendants in the above case, since 1870. I know and am acquainted 
with the location of their brewery, being the same property in 
question, adjoining the city of Atchison, Atchison county, Kansas. 
| have been familiar with and known its location since 1863. All 
of the present buildings on said property, with the exception of one 
cellar, which has been repaired, were constructed prior to the first 
of January, 1880, and prior to the first of January, 1880, said 
defendants had a large amount of machinery in said buildings 
which were used for the sole purpose of making and manufacturing 
beer. Said brewery buildings, which have been used by said 
Ziebold and Hagelin for manufacturing beer, were, on the first day 
of January, 1880, and prior thereto, worth the sum of from $40,000 
to $45,000 dollars, and said property and buildings are still worth 
said sum, provided the same can be used for the purpose of brewing 
and manufacturing beer, but said buildings would be of little 

value for any other business other than that of making and 
Oo” inanufacturing beer therein, owing to its peculiar construc- 
tion and location of its cellars. It is well adapted to the 


f.; 


‘ " . . 
Ne Be Sr eee a et a Le 5 5 . —— ~ 2 : ny m 
= Pe ee a ae RSS Fo ee ee eRe he ia ee ee ere. ae eS Pe ee — as Pape Le ee ies. 
1 iit © a ints Pia A ek ty site ob Pe Ce Se ra Pg eS ee OR BRT Ne A eo ee Sy ge Nie gon 
eas aM TS oe RR aor < Wee - ror fgct a my & ee 28 aw > ae =, ibs The 
ugha Mee SSO Ss Dh Aen hy : a, whe a bite oP Hea iat NR Ona SN | oo ene EES ooo EO RS Teco es. te ie ee 
: tow 2 rt, a . ’ R + ; i S ~o™ * i} 


HERMAN ZIEBOLD ET AL., &C. ae 


purpose of making and manufacturing beer. The machinery in 
said buildings, on the first of January, 1880, and prior thereto, was 
worth and was of the value of at least $7,000 to $10,000. Said 
machinery and appliances would be greatly damaged and of little 
value if the same had to be removed from the brick, stone, and 
masonry in which they and embedded and surrounded. Affiant is 
engaged in business as a wholesale grocery dealer, and is acquainted 


with and knows the value of property in this city and vicinity. 
3 JULIUS KUHN. 


Subscribed and sworn to before me this the lst day of October, 
1886. | 
| SEAL. | HUGH G. MACAULAY, 
3 Notary Public. 
My commission expires May 13, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit of 
Julius Kuhn. Filed Oct. 28, 1886. A. S. Thomas, clerk. 


38 A ffidavit. 


STATE OF KANSAs, \ 
Aitchison County, 


In the Circuit Court of the United States, District of Kansas. 


Tue StaTE OF Kansas on the Relation of J. F. Turts, Assistant At- 
torney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

3 vs. 

HERMAN ZJEBOLD & JOSEPH HAGELIN, Partners as Ziebold & Hage- 

lin, Defendants. 


Albert Weinman, being first duly sworn, upon oath states that he 
is 55 years old. My nameis Albert Weinman. [I reside in Atchison, 
Kansas. I have known Herman Ziebold and Joseph Hagelin, the 
defendants in the above case, since 1870. I know and am acquainted 
with the location of their brewery, being the same property in 
question, adjoining the city of Atchison, Atchison county, Kansas. 
I have been familiar with and known its location since 1860. I as- 
sisted in the building of the brewery five days in 1860; first two 
was made in November, 1860. Al] of the present buildings on said 
property, with the exception of one cellar, which has been repaired, 
were constructed prior to the first of January, 1880, and prior to 
the first of January, 1880, said defendants had a large amount of 
machinery-in said buildings, which was used for the sole purpose of 
making and manufacturing beer. Said brewery buildings, which 
have been-used by said Ziebold & Hagelin for manufacturing 
beer, were, on the first day of January, 1880, and prior thereto, 
worth the sum of from $40,000 to $45,000 dollars, and said build- ~ 

ings and property are still worth said sum, provided the 
39 same can be used for the purpose of brewing and manufact- 
uring beer, but said buildings would be of little value for 
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any other business, and would not be worth to exceed the sum of 
$3,000 for any other business other than that of making and manu- 
facturing beer therein, owing — the peculiar construction and lo- 
cation of its cellars. It is well adapted to the purpose of making 
and manufacturing beer. ‘The machinery & appliances in said 
buildings, on the first of January, 1880, and prior thereto, was worth 
and was of the value of at least $10,000 dollars. Said machinery 
and appliances would be greatly damaged and of little value if the 
same had to be removed from the brick, stone, and masonry- in 
which they are embedded and surrounded. Affiant is engaged in 
business as proprietor of a cooper factory, and is acquainted with 
and knows the value of property in this city and vicinity. I have 
lived ever since 1861 within (2) two hundred yards of said 


brewery. 
ALBERT WEINMAN. 


Subscribed and sworn to before me this 1st day of October, 1886. 
[SEAL. ] HUGH G. MACAULAY, 
Notary Public. 


My commission expires May 13th, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit 
Filed Oct. 28, 1886. A.8S. Thomas, clerk. 


40 Affidavit. 


STATE OF KANSAS, 
Atchison County, 


In the Circuit Court of the United States, District of Kansas. 


THE STATE OF Kansas on the Relation of J. F. Turrts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

vs. 
HERMAN ZIEBOLD and JosEpH HAGELIN, Partners as Ziebold & 
Hagelin, Defendants. 


Alfred Meier, being first duly sworn, upon oath attests that he is 
36 years old. My name is Alfred Meier. I reside in Atchison, Kan- 
sas. I have known Herman Ziebold and Joseph Hagelin, the de- 
fendants in the above case, since 1872. I know and am acquainted 
with the location of their brewery, being the same property in ques- 
tion, adjoining the city of Atchison, Atchison county, Kansas. 

I have been familiar with and known its location since 1872. All of 
the present buildings on said property, with the exception of one 
cellar, which has been repaired, were constructed prior to the first 
of January, 1880, and prior to the first of January, 1880, said de- 
fendants had a large amount of machinery in said buildings, which 


* were used for the sole = of making and manufacturing beer. 


Said brewery buildings, which have been used by said Ziebold and 


Hagelin for manufacturing beer, were, on the first day of January, 
1880, and prior thereto, worth the sum of $40,000 dollars, and said 
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property and buildings are still worth said sum, provided the same 
can be used for the purpose of brewing and :aanufacturing beer, but 
said buildings would be of little value for any other. business, and 
would not be worth to exceed the sum of from $4,000 to $5,000 dollars 

for any other business other than that of making and manu- 
41 facturing beer therein, owing to its peculiar construction 

and location of its cellars. It is well adapted to the pur- 
pose of making and manufacturing beer. The machinery and ap- 
pliances in said buildings, on the first of January, 1880, and prior 
thereto, was worth and was of the value of at least $10,000. Said 
machinery and appliances would be greatly damaged and of little 
value if the same had to be removed from the brick, stone, and ma- 
sonry in which they and embedded and surrounded. Affiant is en- 
gaged in business as an architect, and is acquainted with and knows 
the value of property in this city and vicinity. I made the plans 
and superintended the construction of certain cellars and additions 
to said buildings during and prior to the year 1879 of the cost & 


value of $18,000. 
ALFRED MEIER. 


Subscribed and sworn to before me this the Ist day of October, 
1886. : 
[SEAL. ]. HUGH G. MACAULAY, 
: Notary Public. 


My commission expires May 13th, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit. 
Filed Oct. 28, 1886. A. 8S. Thomas, clerk. 


42 | Affidavit. 


SraTe or Kansas, : 
Atchison County, 


In the Circuit Court of the United States, District of Kansas. 


THe State: or Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

v8. 
HERMAN ZIEBOLD and JosEPH HAGELINn, Partners as Ziebold & 
Hagelin, Defendants. 


George Ostertag, being first duly sworn, upon oath states that he 
is 50 yearsold. My name isGeorge Ostertag. I reside in Atchison 
Kansas. I have known Herman Ziebold and Joseph Hagelin, the 
defendants in the above case, since 1866. I know and am acquainted 
with the location of their brewery, being the same property in ques- 
tion, adjoining the city of Atchison, Atchison county, Kansas. I 
have been familiar with and known its location since 1862; it was 
built about the year 1862. All of the present buildings on said prop- 
erty, with the exception of one cellar, which has been repaired, were 
constructed prior to the first of January, 1880, and prior to the first 
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of January, 1880, said defendants had a large amount of machinery 
in said buildings, which were used for the purpose of making and 
manufacturing beer. Said brewery buildings, which have been 
used by said Ziebold and Hagelin, were, on the first day of January, 
1880, and prior thereto, worth the sum of $43,000 to $45,000 dollars, 
and said buildings and property are still worth said sum, provided 
the same can be used for the purpose of brewing and manufactur- 

ing beer, but said buildings would be of little value for any 
43 other business, and would not be worth to exceed the sum of 

$2,000 to 2,500 dollars for any other business other than that 
of making and manufacturing beer therein, owing to the peculiar 
construction of said building and location of its cellars. It is well 
adapted to the purpose of making and manufacturing beer. The 
machinery and appliances in said buildings,on the first of January, 
1880, and prior thereto, was worth and was of the value of at least 
$9,000 to $10,000 dollars. Said machinery and appliances would be 
greatly damaged and of little value if the same had to be removed 
from the brick, stone, and masonry in which they are embedded 
and, surrounded. Affiant is engaged in business as a wagon manu- 
facturer, and is acquainted with and knows the value of property in 


this city and vicinity. 
GEORGE OSTERTAG. 


Subscribed and sworn to before me this the 29th day of September, 


1886. : 
[SEAL. ] HUGH MACAULAY, 


Notary Public. 
My commission expires May 13th, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Filed Oct. 
28, 1886. A.S. Thomas, clerk. | 
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STATE OF Kansas, | 
Atchison County, | 


In the Circuit Court of the United States, District of Kansas. 


THe STATE OF Kansas on the Relation of J. F. Turrts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Plaintiff, 

vs. 
HeERMAN ZIEBOLD and JosEepE HaaGetin, Partners as Ziebold & 
Hagelin, Defendants. 


Henry Luth, being first duly sworn, upon oath states that he is 58 
years old. My name is Henry Luth. I reside in Atchison, Kansas. 
I have known Herman Ziebold and Joseph Hagelin, the defendants 
in the above case, since 1871. I know and am acquainted with the 
location of their brewery, being the same property in question, ad- 
joining the city of Atchison, Atchison county, Kansas. I have been 
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familiar with and known its location since 1861. I done all the car- 
penter work on said buildings since Ziebold & Hagelin owned brew- 
ery, in 1871. All of the present buildings on said property, with 
the exception of one cellar, which has been repaired, were constructed 
rior to the first of January, 1880, and prior to the first of January, 
1880, said defendants had a large amount of machinery in said build- 
ings, Which were used for the purpose of making and manufactur- 
ing beer. Said brewery buildings, which have been used by said 
Ziebold and Hagelin, were, on the first day of January, 1880, and 
prior thereto, worth the sum of about $45,000 dollars, and said build- 
Ings and property are still worth said sum, provided the same can 
be used for the purpose of brewing and manufacturing beer, but 
said buildings would be of little value for any other business, 

45 and would not be worth the said sum of $2,500 dollars for 
any other business other than that of making and manu- 
facturing beer therein, owing to the peculiar construction and loca- 
tion of its cellars. It is well adapted for the purpose of making 
and manufacturing beer. The machinery in said buildings, on the 
first of January, 1880, and prior thereto, was worth and was of the 
value of at least $10,000 dollars. Said machinery and appliances 
would be greatly damaged and of little value if thesame had to be 
removed from the brick, stone, and masonry in which they are em- 
bedded and surrounded. Affiant is engaged in business as a car- 
penter, and is‘acquainted with and knows the value of property in 


this city and vicinity. 
HENRY LUTH. 


Subscribed and sworn to before me this 1st day of October, 1886. 
[SEAL. | ’ HUGH G. MACAULAY, 
: Notary Public. 
My commission expires May 13, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit of 
Filed Oct. 28, 1886. A.S. Thomas, clerk. 


46 ; Affidavit. 


STATE OF KANSAS, ; 
Atchison County, 


In the Circuit Court of the United States, District of Kansas. 


Tue State or Kansas on the Relation of J. F. Turts, Assistant At- 
torney General of the State of Kansas, for Atchison County, Kan- 
sas, Plaintiff, 


vs. 
HERMAN ZIEBOLD and JosEPH HAGELIN, Partners as Ziebold & 
Hagelin, Defendants. 


Joseph Cook, being first duly sworn, upon oath states that he is 
60 years old. My name is Joseph Cook. I reside in Atchison, Kan- 
sas. I have known Herman Ziebold and Joseph Hagelin, the de- 
fendants in the above case, since 1870. I know and am acquainted 
with the location of their brewery, being the same property in ques- 
4—1382, 
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tion, adjoining the city of Atchison, Atchison county, Kansas. I 
have been familiar with and known its location since 1860. I as- 
sisted as a stone-mason in putting up part of additions to buildings 
in 1860. All of the present buildings on said property, with the ex- 
ception of one cellar, which has been repaired, were constructed 
prior to the first of January, 1880, and prior to the first of January, 
1880, said defendants had a large amount of machinery in said 
buildings which was used for the purpose of making and manufact- 
uring beer. Said brewery buildings which have been used by said 
Ziebold & Hagelin for manufacturing beer were on the first day of 
January, 1880, and prior thereto, worth the sum of between $40,000 
& $45,000 dollars, and said buildings and property are still worth 

said sum, provided the same can be used for the purpose of 
47 brewing and manufacturing beer, but said buildings would 

be of little value for any other business and would not be 
worth to exceed the sum of $2,500 for any other business other than 
that of making and manufacturing beer therein, owing to the pe- 
culiar construction and location of its cellars. It is well adapted to 
the purpose of making and manufacturing beer. The machinery 
and appliances in said buildings on the first of January, 1880, and 
‘prior thereto, was worth and was of the value of at least $8,000 dol- 
lars. Said machinery and appliances would be greatly damaged and 
of little value if the same had to be removed from the brick, stone, 
and masonry in which they areimbedded and surrounded. Affiant 
is engaged in business as a stone-mason, and is acquainted with and 
knows the value of property in this city and vicinity. 


JOSEPH COOK. 


Subscribed and sworn to before me this the 1st day of October, 


1886. | 
[SEAL. ] HUGH G. MACAULAY, 


Notary Public. 
My commission expires May 135th, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit of 
Filed Oct. 28, 1886. A.8. Thomas, clerk. 


48 Affidavit. 
STATE OF KANSAS, ~ bss: 
Atchison County, 
In the Circuit Court of the United States, District of Kansas. 


The State oF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas, for Atchison County, 
Kansas, Plaintiff, 


vs. 
HERMAN ZIEBOLD and JosEPpH HaGeEtin, Partners as Ziebold & 
Hagelin, Defendants. 


Albert Dilgert, being first duly sworn, upon oath states that 
he is 46 years old. My nameis Adam Dilgert. I reside in Atchison, 
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Kansas. I have known Herman Ziebold and Joseph Hagelin, the 
defendants in the above case, since 1870. I know and am acquainted 
with the location of their brewery, being the same property in ques- 
tion, adjoining the city of Atchison, Atchison county, Kansas. I 
have been familiar with and known its location since 1866. I done 
the stone-work on one cellar in 1873, another cellar in 1875, and 
next addition to building in 1879. All of the present buildings on 
said property, with the exception of one cellar, which has been re- 
paired, were constructed prior to the first of January, 1880, and 
prior to the first of January, 1880, said defendants had a large 
amount of machinery in said buildings which was used for 
the sole purpose of making and manufacturing beer. Said brew- 
ery buildings, which have been used by said Ziebold & Hage- 
lin for manufacturing beer, were on the first day of January, 
1880, and prior thereto, worth the sum of about $45,000 dol- 

lars, and said buildings and property are still worth 
49 said sum, provided the same can be used for the purpose of 

brewing and manufacturing beer, but said buildings would 
be of little value for any other business, and would not be worth to 
exceed the sum of from $2,000 to $2,500 for any other business other 
than that of making and manufacturing beer therein, owing — the 
peculiar construction and location of its cellars. It is well adapted 
to the purpose of making and manufacturing beer. ‘The machinery 
& appliances in said buildings on the first of January, 1880, and 
prior thereto, was worth and was of the value of at least about 
$10,000 dollars.. Said machinery and appliances would be greatly 
damaged and of little value if the same had to be removed from 
the brick, stone, and masonry in which they are embedded and sur- 
rounded. Affiant is engaged in business as a contractor for stone- 
work and is acquainted with and knows the value of property in 


this city and vicinity. ERT 
ADAM DILG : 


Subscribed and sworn to before me this the Ist day of October, 


1886. : 
[SEAL. ] HUGH G. MACAULAY, 
Notary Public. 


My commission expires May 18th, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit of 
Adam Dilgert. Filed Oct. 28, 1886. A. S. Thomas, clerk. 
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50 A ffidavit. 


STATE OF KANSAS, 
Atchison County, 


In the Circuit Court of the United States, District of Kansas. 


THE SraTE oF Kansas on the Relation of J. F. Turrts, Assistant At- 
torney General of the State of Kansas for Atchison County, Kan- 
sas, Plaintiff, 

: vs. 
HERMAN ZIEBOLD and JosePpH HAGELIN, Partners as Ziebold & 
: Hagelin, Defendants. 


Theodore Frank, being first duly sworn, upon oath states that he 
is 55 years old. My nameis T. Frank. I reside in Atchison, Kansas. 
I have known Herman Ziebold and Joseph Hagelin, the defendants 
in the above case, since 1868. I know and am acquainted with the 
location of their brewery, being the same property in question, ad- 
joining the city of Atchison, Atchison county, Kansas. I have been 
familiar with and known its location since 1861. All of the present 
buildings on said property, with the exception of one cellar, which 
has been repaired, were constructed prior to the first of January, 
1880, and prior to the first of January, 1880, said defendants had a 
large amount of machinery in said buildings which were used for 
the purpose of making and manufacturing beer. Said brewery 
heildines. which have been used by said Ziebold and Hage- 
lin for manufacturing beer, were on the first day of Janu- 
ary, 1880, and prior thereto, worth the sum of from $40,000 to 
$45,000 dollars, and said property and buildings are still worth 

said sum, provided the same can be used for the purpose 
51 of brewing and manufacturing beer, but said buildings would 

be of little value for any other business, and would not be 
worth to exceed the sum of $2,500 to $3,000 for any other business 
other than that of making and manufacturing beer therein, owing 
to its peculiar construction and location of its cellars. It is well 
adapted to the purpose of making and manufacturing beer. The 
machinery and appliances in said buildings on the first of January, 
1880, and prior thereto, was worth and was of the value of at least 
$8,000 to $10,000. Said machinery and appliances would be greatly 
damaged and of little value if the same had to be removed from the 
brick, stone, and masonry in which they are imbedded and sur- 
rounded. Affiant is engaged in business as a grocery merchant, 
and is acquainted with and knows the value of property in this 


city and vicinity. 
THEO. A. FRANKE. 


Subscribed and sworn to before me this 1st day of October, 1886. 
[ SEAL. ] HUGH G. MACAULAY, 
Notary Public. 


My commission expires May 13, 1888. 


Endorsed: No. 5677. State vs. Ziebold & Hagelin. Affidavit of 
Theodore Frank. Filed Oct. 28, 1886. A.S. Thomas, clerk. 
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52 In the Circuit Court of the United States for the District of 
Kansas. 


STATE OF KANSAS ex rel. 
v8. : 
HERMAN ZIEBOLD and Jos. HAGELIN. 


The plea in abatement to the petition for removal is hereby over- 
ruled, and it is ordered that this case be retained in this court for 
further proceedings. 

October 25th,1886. 

DAVID J. BREWER, 
Circuit Judge. 


Endorsed : No. 5677. State of Kansas ex rel. vs. Herman Ziebold 
& Jos. Hagelin. Order overruling plea in abatement to the petition 
for removal & case retained for further proceedings. Filed Oct. 25, 
1886. A.S. Thomas, clerk, by Frank J. Thomas, deputy. 


—~#5B8 Bill of Complaint. 


In the Circuit Court of the United States for the District of Kansas. 


THE State OF Kansas ex rel. J. F. Turts, Assistant Attorney Gen- 
eral of the State of Kansas for Atchison County, Complainant, 
vs. : 
HERMAN ZrieEBo_p & JoseEpH HaGetrin, Partners as Ziebuld & 
3 Hagelin, Defendants. 


To the judges of the circuit court for the district of Kansas: 


J. F. Tufts, assistant attorney general of the State of Kansas for 
Atchison county, duiy appointed and qualified as such under the 
provisions of chapter 149 of the session laws of the State of Kansas 
for the year 1885, and who sues for and on behalf of the State of 
Kansas in this behalf, pursuant to an order of this court to recast 
the pleadings in this cause removed on petition of the defendants to 
this court, brings now his amended and recast bill for and on behalf 
of the State of Kansas against Herman Ziebold and Joseph Hagelin, 
partners in business as Ziebold & Hagelin, both of whom are resi- 
dents of the city of Atchison, Kansas, and residents of the State of 
Kansas. | 

And thereupon said J. F. Tufts, assistant attorney general for 
Atchison county, Kansas, who suetng for and on behalf of the State 
of Kansas, comes now and gives the court to understand and be in- 

formed that a certain group of buildings composed of wood, 
ot stone, and brick, and known as “ the brewery,” situated upon 

a part of the southeast quarter, ¢, and a small adjoining part 
of the southwest quarter, }, of section one, 1, township six, 6, of range 
twenty, 20, in’ Atchison county, Kansas, and owned and controlled 
by the said defendants Zeibold and Hagelin, is a place where spirit- 
uous, vinous, and other intoxicating liquors are, and have been for 
several months last past, bartered, sold, and given away, and where 
such intoxicating liquors are kept for barter, sale, and gift in viola- 
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tion of law, and where such intoxicating liquors are manufactured 
for barter, sale, and gift in the State of Kansas in violation of law ; 
that by the laws of the State of Kansas, to wit, by an act entitled 
“An act to prohibit the manufacture and sale of intoxicating liquors 
except for medical, scientific, and mechanical purposes, and to regu- 
late the manufacture and sale thereof for such excepted purposes,” 
approved February ]0th, 1881, the same being chapter 128 of the 
session laws of 1881 of the State of Kansas, a copy of which said act 
is hereto appended and attached, marked Exhibit “A” and made a 
part of this bill, and an act entitled “An act amendatory and sup- 
plemental to chapter 128 of the session laws of 1881,” being an act 
entitled “An act to prohibit the manufacture‘and sale of intoxicating 
liquors except for medical, scientific, and mechanical purposes, and 
to regulate the manufacture and sale thereof for such excepted pur- 
poses,” approved March 7th, 1885, the same being chapter 149 of the 
session laws of 1885 of the State of Kansas, a copy of which said act 
is hereto appended and attached, marked “ Exhibit A,” and made a 
part of this bill, all places where intoxicating liquors are manu- 
factured, sold, bartered, or given away in violation of any of the 
provisions of law, or where intoxicating liquors are kept for sale, 
barter, or delivery in violation of law, are declared to be common 
nuisances. 
5o That the said place, in consequence thereof, is a common 
nuisance to the people of the State of Kansas, and especially 
to the people of the city and county of Atchison, in said State. 

That the said defendants, Herman Ziebold and Joseph Hagelin, 
partners as Ziebold & Hagelin, are the keepers of said place, and 
maintain and operate said place as a place where spirituous, vinous, 
fermented, malt, and other intoxicating liquors are sold, bartered, 
and given away, and are kept for sale, barter, and gift, and are manu- 
factured for barter, sale, and gift in the State of Kansas. 

That the said defendants have no permit granted or issued by the 
probate judge of Atchison county, Kansas, authorizing the said de- 
fendants or either of them to sell, barter, or give away, or keep for 
barter, sale, or gift, any intoxicating liquors, or to manufacture 
intoxicating liquors for any purposes. 

That the said defendants are the owners of the premises above 
described, and have full knowledge of the purpose for which said 
place is being used, and know that the said premises are being used 
as a place where intoxicating liquors are sold, bartered, and given 
away, and are kept for barter, sale, and gift, and are manufactured 
for barter, sale, and gift in the State of Kansas, and that the defend- 
ants and each of them have no permit, issued according to law, by 
the probate judge of Atchison county, Kansas, and knowing the 
fact the ‘defendants conduct and carry on the said illegal business 
therein, and maintain the common nuisance; that the said place, 
in consequence thereof, is a common nuisance to the people of the 
State of Kansas and of great injury to the public, which injury is 
irreparable and cannot be compensated in damages. 

That by the laws of the State of Kansas, herein before referred to 
and made a part of this bill, as by reference thereto now made 
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56 will appear, a perpetual injunction against the continuance of 
such nuisance is authorized to issue under the usual forms 
and penalties of equity, and by the said laws of the State of Kansas 
a temporary injunction is authorized to issue upon the commence- 
ment of the suit, and it is specially provided that, upon the com- 
mencement of such suit brought in the name of the State for an 
injunction to:prevent the further continuance and maintenance of 
any such nuisance, no bond shall be required of the complainant. 
That all the rights, interests, estate, and title in and to said prem- 
ises vested in said defendants were acquired with full knowledge 
that all places where intoxicating liquors were sold in violation of 
law were, by the statutes of the State of Kansas, to wit, an act en- 
titled “ An act to restrain dram-shops and taverns and to regulate 
the sale of intoxicating liquors,” approved March, 1868, a copy of 
— act is hereto attached, marked Exhibit “C,” and: made a part of 
this bill, declared to be a common nuisance and directed to be shut 
up and abated as public nuisances; and at the time said defendants 
erected the buildings and appurtenances on the premises herein de- 
scribed, and at the time said defendants acquired their present 
rights, interest, estate, and title to said premises, the sale, barter, 
and giving away of spirituous, vinous, fermented, and other intox- 
icating liquors without first taking out and having a license or per- 
mit was prohibited by the law of said State, punished by fine and 
imprisonment, and all places where such liquors were sold, bar- 
tered, or given away in violation of law were declared to be com- 
mon nuisances and directed to be shut up and abated as such. 

That none of the malt, vinous, spirituous, fermented, or other 
intoxicating liquors now in possession of said defendants on said 

premises, the barter, sale, or gift of which in violation of 
57 the laws of the State of Kansas is sought to be enjoined in this 

action, was in existence prior to the adoption of the constitu- 
tional amendment prohibiting the manufacture and sale of intoxi- 
cating liquors except for medical, scientific, and mechanical pur- 
poses, and the enactment of said acts by the Legislature of the State 
of Kansas. _ , 

And your complainant avers that the granting and allowing of 
the perpetual injunction prayed for in this bill, and the granting of 
any other and further relief prayed for herein, will not destroy the 
value of the premises described, and that the value of said premises 
will not be lost to said defendants by reason hereof; that the same 
can be readily adapted to other purposes than the sale and keeping 
for sale of beer and the manufacturing of the same for sale, barter, 
and gift in the State of Kansas; that the same will be valuable for 
such other purposes, as well as for the purposes of seliing and keep- 
ing for sale of beer and the manufacturing of the same for sale, 
barter, and gift in the State of Kansas; that said defendants are 
not restricted by reason of this proceeding, and it is not sought by 
this proceeding to restrict them, from the free exercise, control, en- 
joyment, and use of said premises for any lawful purpose or for any 
purpose whatever except the barter, sale, or gift, the keeping for 
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barter, sale, or gift, of intoxicating liquors, and the manufacture of 
~% same for barter, sale, and gift in the State of Kansas in violation 
of law. 

To the end, therefore, that the said defendants may, if they can, 
show why your complainant should not have the relief hereby 
prayed, your complainant prays that the said defendants may be 
required, u = their several and respective corporal oaths, and accord- 
ing to the best and utmost of their several and respective knowl- 

edge, remembrance, information, and belief, fal true, direct, 
5S and perfect answer make to each and several of the allega- 

tions and averments herein contained as fully and completely 
as though specially interrogated thereunto. 

And that the premises, to wit, a certain group of buildings com- 
posed of wood, stone, and brick, and known as “the brewery,” situ- 
ated upon a part of the southeast quarter and a small adjoining 
part of the southwest quarter of section one (1), township six (6), of 
range twenty (20), in Atchison county, Kansas, and owned by de- 
fendants Ziebold and Hagelin, may be adjudged to be a common 
nuisance, and that an order may issue directing the sheriff or other 
proper officer to shut up and abate said place. 

That the defendants and each of them may be perpetually en- 
jojned from using, or permitting to be used, the said premises as a 
place where intoxicating liquors are sold, bartered, or given away 
“ are kept for barter, sale, or gift otherwise than by authority of 
aw. 

That in the meantime the said defendants may be enjoined until 
the further order of the court from keeping open, or permitting to 
be open, the said certain group of buildings composed of wood, 
stone, and brick, known as “the brewery,” situated upon a part of 
the southeast quarter and a small adjoining part of the southwest 
quarter of section one (1), township six (6), of range twenty (20), in 
Atchison county, Kansas, and owned by defendants Ziebold and 
Hagelin, and from selling, bartering, or giving away, and from 
keeping for sale, barter, or gift or use in or about said premises, or 
manufacture for barter, sale, or gift in the State of Kansas, any malt, 
vinous, spirituous, fermented, or other intoxicating liquors, and 
from permitting such liquors to be sold, bartered, or given away, or 
to be kept for sale, barter, or use, at, in, or about said premises, or 
manufactured for barter, sale, or gift in the State of Kansas. 

And said J. F. Tufts, as such assistant attorney general of 

59 the State of Kansas for Atchison county, for and on behalf of 

the State of Kansas, prays that such other and further relief 

may be given as may be warranted at law and the exigencies of the 
case may require. 

Therefore, will your honors grant unto your complainant the writ 
of subpcena issuing out of and under the seal of this court, to be 
directed to said defendants, Herman Ziebold and Joseph Hagelin, 
commanding them and each of them by a certain day and under a 
certain penalty therein inserted, to appear before your honors in the 
circuit court of the United States for the district of Kansas, and then 
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and there answer the premises and abide the order and decree of 


the court. 
| J. F. TUFTS, 
assistant Attorney General, Attorney for Plaintiff. 


S. B. BRADFORD & 
A. E. AUSTIN, 
Of Counsel. 
Stave OF Kansas, |... 
Atchison County, § 


2 
J. F. Tufts, of lawful age, and being by me first duly sworn, de- 
ene and says that he is assistant attorney general of the State of 
cansas for Atchison county; that he has read and heard read the 
above and foregoing bill, and knows the facts and statements therein 
set forth and representations therein made to be true in fact and 


substance. 
: J. F. TUFTS. 
Subscribed and sworn to before me this 4th day of February, 1887. 
[SEAL. ] JAMES W. ORR, 


Notary Public. 
My commission-expires January 8, 1889. 


60 | ExuisirT “A.” 


An act to prohibit the manufacture and sale of intoxicating liquors, 
except for medical, scientific, and mechanical purposes, and to 
regulate the manufacture and sale thereof for such excepted pur- 
poses. 


Be it enacted by: the Legislature of the State of Kansas: 


SecTIon 1. Any person or persons who shall manufacture, sell, or 
barter any spirituous, malt, vinous, fermented, or other intoxicating 
liquors shall be guilty of a misdemeanor and punished as herein- 
after provided: Provided, however, That such liquors may be sold 
for medical, scientific, and mechanical purposes, as provided in 
this act. . 

Src. 2. It shail be unlawful for any person or persons to sell or 
barter for medical, scientific, or mechanical purposes any malt, 
vinous, spirituous, fermented, or other intoxicating liquors without 
first having procured a druggist’s permit therefor from the probate 
judge of the county wherein such druggist may at the time be doing 
business, and such probate judge is hereby authorized, in his discre- 
tion, to grant a druggist’s permit, for the period of one year, to any 
person of good moral character who is lawfully and in good faith 
engaged in the business of a druggist in his county, and who, in his 
judgment, can be intrusted with the responsibility of selling said 
liquors for the purposes aforesaid in the manner hereinafter provided. 
In order to obtain a druggist’s permit under this act the applicant 
therefor shall present to the probate judge of the county wherein 
such person is engaged in business a petition, signed by at least 
twelve citizens of the township or city wherein such business 
5—1382 | 
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is located, certifying that the applicant is a person of good moral 

character and lawfully engaged in the business of a 
61 druggist. He shall also file with such petition a good and 

sufficient bond to the State of Kansas in the sum of twenty- 
five hundred dollars, conditioned that such applicant will neither 
use, sell, barter, nor give away any of the liquors mentioned in 
section one of this act in violation of any of the provisions of this 
act, and on such violation said bond shall thereby become forfeited. 
Such bond must be signed by the applicant and by at least two of 
the persons signing such petition as sureties, and such sureties must 
jointly or severally justify, in writing under oath, in the sum of five 
thousand dollars over and above all their debts, legal exemptions, 
and liabilities: Provided, That in cities, towns, and places of less 
than five thousand population said bond may be in the sum of one 
thousand dollars, and the sureties shall justify, as provided above, 
in the sum of two thousand dollars. The probate Judge shall con- 
sider such petition and bond, and if satisfied that the petition is 
true and that the bond is sufficient under this act may, in his dis- 
cretion, grant a permit to the applicant to sell intoxicating liquors 
for medical, scientific, and mechanical purposes only, and thereupon, 
before delivering said permit, and before it shall be of any validity, 
the probate judge shall record upon the journal of this court the 
said permit, together with his order granting the same, and the 
bond filed therewith and justification thereon, which said permit 
shall be posted in a conspicuous place in the store where such busi- 
ness is carried on. The probate judge shall receive for said services 
the sum of five dollars, to be paid by the applicant. 

Src. 8. Any physician who is regularly engaged in the practice 
of his profession as a business, and who, in cases of actual sickness, 
shall deem any of the liquors mentioned in the first section of this 

act necessary for the health of his patient, may give such 
62 natient a written or printed prescription therefor; but no such 

prescription shall be made or given except in case of actual 
sickness, and when, in the judgment of such physician, the use of 
intoxicating liquor Is necessary as a remedy. Whenever, in the 
treatment of a minor, it shall be necessary to use intoxicating liquor 
as a remedy the same shall be procured by his parent or guardian, 
or some other person of full age, to whom such physician may de- 
liver a prescription for that purpose. Every physician, before mak- 
ing any prescription for intoxicating liquors, shall make and file 
with the probate judge of the county wherein he may practice his 
profession an affidavit before some officer of the county authorized 
to administer oaths in substance as follows : 


STATE OF KANSAS, \ a 
County of ' 


I, A. B., do solemnly swear that Iam a practicing physician of 
the State of Kansas residing in the county of —, in said State, and 
I do further solemnly swear that I will not prescribe intoxicating 
liquors of any kind for any person or persons whomsoever unless in 
case of actual sickness and when thesame is necessary for the health 
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of the patient, and that I will in all things faithfully keep, observe, 
and perform all the requirements and conditions of the laws of 
Kansas regulating the sale and use of intoxicating liquors. So help 
me God. 
(Signed) . 
— =~ — me and subscribed in my presence this — day of 
—, A. D. 18—. 


And such affidavit shall be renewed and filed at the expiration 
of each five years of said physician’s practice. Every physician, or 
person assuming to act as such, who shall make a prescription for 
any intoxicating liquors without having made and filed the affidavit 
in this section provided, or who shall, after making and filing such 

affidavit, violate any of the provisions of this act, shall be 
63 deemed guilty of a misdemeanor, and upon conviction thereof 

shall be fined in any sum not less than one hundred dollars 
nor more than: five hundred dollars, and for any second or subse- 
quent offence shall upon conviction be subject to the same fine, and 
in addition thereto shall be imprisoned in the county jail not less than 
thirty days nor more than six months. No druggist shall sell upon 
or fill any preseription for intoxicating liquors until the physician 
making the same shall have made and filed the affidavit in this sec- 
tion provided, and shall not continue such sales for more than five 
years after such affidavit is filed, unless a new affidavit is filed, as 
required by this section. The probate judge shall forthwith deliver 
te each licensed druggist in his county a certificate of the filing of 
each physician’s affidavit required by this act. 

Sec. 4. Any druggist having a permit to sell intoxicating liquors 
under the provisions of this act may sell for medical purposes only 
upon the written or printed prescription of a practicing physician, 
duly signed by sail physician, and who has made and filed the 
affidavit mentioned in the preceding section, and for scientific and 
mechanical purposes only upon a written or printed application, 
which shall be dated and shall set forth the name of the applicant, 
his residence and occupation, the quantity and kind of liquor re- 
quired, and the purpose for which it is required, and shall have 
appended thereto an affidavit by the applicant, made before some 
officer authorized to administer oaths in his county, that the state- 
ments contained in such application are true, and all such applica- 
tions shall be retained by the druggist selling thereon, and at the end 
of every thirty days, or sooner, shall be by him filed in the — 
court out of which his permit issued, where — shall be safely kept 
for the period of two years from the date of the filing of 

each. Every person willfully taking a false oath in making 

64 any such sutilieabiots shall be guilty of perjury, and upon 
conviction therefor in any court having jurisdiction shall be 
unished as provided by law for perjury in other cases: Provided, 
1owever, That no sales of intoxicating liquors shall be made by any 
such druggist knowingly to any minor in any case except upon 
prescription for medical purposes as in this act provided. The said 
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druggist shall file away and keep all prescriptions for intoxicating 
liquors and prescriptions partly for intoxicating liquors by him 
filled, and shall also keep a book in which he shall make a 
record of all sales of intoxicating liquors by him made, which 
record shall show the names and residences of all purchasers 
of such liquors, the kind and quantity sold, the purpose for which 
sold, the dates of such sales, the prices received, and if upon pre- 
scription the name of the physician making the same. The record 
so kept shall be open to the inspection of the public at all reasonable 
time during business hours: Provided, That any druggist having a 
permit to sell intoxicating liquors under this act may sell such liquors 
in quantities not less than one gallon to any other druggist having 
a like permit. 

Sec. 5. No person shall manufacture or assist in the manufacture 
of intoxicating liquors in this State except for medical, scientific, 
and mechanical purposes. Any person or persons desiring to 
manufacture any of the liquors mentioned in section one of this act 
for medical, scientific, and mechanical purposes shall present to the 
orobate judge of the county wherein such business is proposed to 

e carried on a petition asking a permit for such purpose, setting 
forth the name of the applicant, the place where it is desired 
to carry on such business, and the kind of liquor to be manu- 
factured. Such petition shall have appended thereto a_certi- 

ficate signed by at least twelve citizens of the township or 
65 city where such business is sought to be established 

certifying that such applicant is a person of good moral char- 
acter, temperate in his habits, and a proper person to manufacture 
and sell intoxicating liquors. Such applicant shall file with said 
petition a bond to the State of Kansas in the sum of ten thousand 
doilars, conditioned that for any violation of the provisions of this 
act said bond shall be forfeited. Such bond shall be signed by said 
applicant or applicants as principal or principals and by at least 
three sureties, who shall justify under oath in the sum of seven thou- 
sand dollars each, and who shall be of the number signing said 
petition. The probate judge shall consider such petition and bond, 
and, if satisfied that such petition is true and that the bond is suffi- 
cient, may, in his discretion, grant a permit to manufacture intox- 
icating liquors for medical, scientific, and mechanical purposes. 
The said permit, the order granting the same, and the bond and 
justification thereon shall be forthwith recorded by said probate 
judge in the same manner and with like effect as in case of a per- 
mit to sell such liquors as provided in section two of this act; and 
the probate judge shall be entitled to the same fee for his services, 
to be paid by the applicant. Such manufacturer shall keep a book 
wherein shall be entered a complete record of the liquors manu- 
factured by him, the sales made, with the dates thereof, the name 
and residence of the purchaser, the kind and quantity of liquors 
sold, and the price received orcharged therefor. An abstract of such 
record, verified by the affidavit of the manufacturer, shall be filed 
quarterly in said probate court at the end of each,quarter during ~ 
the period covered by such permit. Such manufacturer shall sell 
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the liquor so manufactured only for medical, scientific,and mechan- 
ical purposes, and only in original packages. He shall not sell said 

liquors for medical purposes except to druggists, who at the 
66 time of such sale shall be duly authorized to sell intoxicating 

liquors as provided in this act; and he shall sell such liquors 
to no other person or persons, associations or corporations, except 
for scientific and mechanical purposes, and then only in quantities 
not less than five gallons. 

Src. 6. All sales made by such manufacturer shali be upon a 
written or printed application, setting forth the name, occupation, 
and residence:of the applicant, the quantity and kind of liquors 
wanted, and for what purpose, and all such applications shall be 
verified by the affidavit of the applicant, made before some officers 
in the county having authority to administer oaths, that the state- 
ments in said application are true. Such manufacturer shall file all 
such applications in the probate court of the county wherein the 
applicant resides within thirty days after receiving the same, where 
they shall be kept on file for two years from the date of such filing. 
Every person who shall wilfully swear falsely in making any of the 
affidavits in this section and in seetion five of this act provided 
shall be deemed guilty of perjury, and shall be prosecuted and 
punished therefor as in other cases arising under the laws of this 
State relating to perjury. Any rectification or adulteration of in- 
toxicating liquors shall be considered manufacturing under this act. 
The record kept by such manufacturer shall be open to the inspec- 
tion of the public at all reasonable times during business hours. 

Sec. 7. Any person, without taking out and having a permit to 
sell intoxicating liquors as provided in this act, who shall, directly 
or indirectly, sell or barter any spirituous, malt, vinous, fermented, 
or other intoxicating liquor shall bedeemed guilty of a misdemeanor, 
and upon conviction thereof shall be fined in any sum not less than 

one hundred dollars nor more than five hundred dollars, or 
67 be imprisoned in the county jail not less than thirty days nor 

more than ninety days, and for asecond offense shall be fined 
in any sum not less than two hundred dollars nor more than five 
hundred dollars, or be imprisoned in the county jail not less than 
sixty days nor. more than six months, and fora third and every 
subsequent offense shall be fined in asum not less than five hun- 
dred dollars nor more than one thousand dollars, or be imprisoned 
in the county jail not less than three months nor more than one 
year, or shall suffer both such tine and imprisonment, in the dis- 
cretion of the court. 

Sec. 8. Any person, without taking out and having a permit to 
manufacture intoxicating liquors as provided in this act, who shall 
manufacture or aid, assist or abet, in the manufacture of any of the 
liquors mentioned in section one of this act shall be deemed guilty 
of a misdemeanor, and, upon conviction thereof, shall suffer the same 
punishment as provided in the last preceding section of this act for 
unlawfully selling such liquors. 

Src. 9. Every person having a permit to sell intoxicating liquors 
or to manufacture and sell intoxicating liquors under the provis- 
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ions of this act who shall sell or barter such liquor in any other man- - 
ner or for any other purpose than in this act provided, or who shall 3 
violate any of the provisions of this act, shall, upon conviction 
thereof, be deemed guilty of a misdemeanor, and shall be fined in 
any sum not less than one hundred dollars nor more than three 
hundred dollars for the first offense, or be imprisoned in the county 
jail not less than thirty days nor more than ninety days, and in ad- 
dition thereto shall forfeit his permit to sell under this act. Fora 
second offense he shall be fined in a sum not less than three hun- 
dred dollars nor more than five hundred dollars, or shall be hells 
68 imprisoned in the county jail not less than thirty days nor 
more than ninety days, and forfeit his permit, and for a 
— of five years his right to obtain a permit to sell intoxicating 
iquors under this act; and for a third and every subsequent offense 
he shall be fined in a sum not less than five hundred dollars nor 
more than -one thousand dollars, or shall be imprisoned in the 
county jail not less than three months nor more than one year, and 
shall forfeit his permit and his right forever to obtain a permit to 
se]] intoxicating liquors in this State under the provisions of this 
act. In all cases where forfeitures are provided in this act the court, 
in rendering judgment in the action, shall declare such forfeiture 
in fixing the punishment. 7 
Sec. 10. Officers shall receive the same fees and mileage for serv- ; 
ing subpoenas issued by county attorneys under the provisions of 
this act as provided in criminal cases, and witnesses shall receive 
the same fees for attendance as provided for witnesses in cases before 
the justices of the peace. Such fees shall be certified to the board 
of county commissioners by the county attorney and paid by the 
county as witness fees for attendance before a grand jury. All wit- 
nesses sha!l attend upon the county attorney in pursuance to his 
subpoena without the payment of any fees in advance. The county 
attorney shall be allowed a fee of twenty-five dollars upon each count 
upon which the defendant shall be convicted and the same shall be 
taxed as costs in the case, but the county shall in no case be liable 
therefor. Upon all sums collected by the county attorney on for- 
feited recognizances, under the provisions of this act, he shall receive 
20 per cent. thereof. If any prosecution begun by the county at- 
torney or attorney general, or by a citizen with the written consent a 
and approval of the county attorney or attorney general, eek 
69 under the provisions of this act shall fail, the costs of such prose- 
cution, unless otherwise specified herein, shall be paid by the 
county in which such prosecution or action was begun. 
Src. 11. It shall be the duty of the county attorney to diligently 
prosecute any and all persons violating any of the provisions of . 
this act in their respective counties and to bring suit upon all bonds 
or recognizances forfeited immediately after the happening of such 
forfeiture, to recover the penalty, and pay all money so collected, less 
his fee for collecting the same, as herein provided, into the school 
fund of his county. If any county attorney shall fail, neglect, or 
refuse to faithfully perform any duty imposed upon him by this act as 
he shall be deemed guilty of a misdemeanor, and upon conviction ol 
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thereof shall be fined in any sum not less than one hundred dollars 
nor more than five hundred dollars and be imprisoned in the county 
jail not less than ten days nor more than ninety days, and such 
conviction shall operate as a forfeiture of his office, and the court 
before whom such conviction may be had shall order and adjudge 
such forfeiture of office in addition to the fine imposed, as herein 
provided. And whenever the county attorney shall be unable or 
shall neglect or refuse to enforce the provisions of this act in his 
county, or for any reason whatever the provisions of this act shall 
not be enforced in any county, it shall be the duty of the attorney 
general to enforce the same in such county, and for that purpose he 
may appoint as many assistants as he shall see fit, and he and his 
assistants shall be authorized to sign, verify, and file all such com- 
plaints, informations, petitions, and papers as the county attorney 
is authorized to sign, verify, or file, and to do and perform any act 
that the county attorney might lawfully do or perform, and for 
such services he shall receive the same fees that the county 
70 attorney would be entitled to for like services, to be taxed and 
collected in the same manner. : 
Sec. 12. It shall be the duty of all sheriffs, under sheriffs, deputy 
sheritts, constables, marshals, and police officers of cities or towns 
having notice or knowledge of any violation of the provisions of 
this act to notify the county attorney of the county of the fact of 
such violation, with the name of any witnesses within his knowledge 
by whom such violation can be proven. If any such officer shall 
fail in any case to comply with the provisions of this section he shall, 
on conviction thereof, be adjudged guilty of a misdemeanor, and 
fined in any sum not exceeding one hundred dollars, and such con- 
viction shall be deemed a removal of such officer from office. If the 
county attorney of any county shall be notified by any officer or 
other person of any violation of any of the provisions of this act it 
shall be his duty forthwith to diligently inquire into the facts of such 
violation, and if there is reasonable ground for instituting a prose- 
cution it shall be the duty of such county attorney to file a com- 
aint in writing before some court of competent jurisdiction, charg- 
ing the suspected person of such offense, and shall verify such com- 
plaint by affidavit, but it shall be sufficient to siate in such affidavit 
that he believes the facts stated in such complaint to be true. If 
any county attorney shall fail or refuse to faithfully perform any 
duty imposed upon him by this act he shall be deemed guilty of a 
misdemeanor, and on conviction thereof in the district court shall 
be fined in any sum not exceeding five hundred dollars, and on such 
conviction shall be deemed to be removed from office. If in any 
prosecution begun by the county attorney under the provisions of 
this section there shall be a failure to convict the proper costs of 
such prosecution shall be paid by the county in which such 
71 prosecution was begun. It shall be the duty of the county 
attorney under penalty of forfeiture of his office to prosecute 
any and all persons guilty of any violation of the provisions of this 
vet, and for each successful prosecution he shall be allowed a fee of 
fifteen dollars, which shall be taxed as costs in the case, but the 
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county shall in no case be liable therefor, The county attorney shall 
bring suit upon all bonds forfeited under the provisions of this act 
immediately upon the happening of such forfeiture to recever the 
penalty thereof, and all moneys collected thereon shall be paid into 
the school fund of the proper county, The county attormey shall be 
allowed a fee of ten per cent. upon all moneys so collected by him, 
to be paid out of the same. 

Src. 13. All places where intoxicating liquors are manufactured, 
sold, bartered, or given away, In violation of any of the provisions 
of this act, or where intoxicating liquors are kept for sale, barter, or 
use, In violation of this act, are hereby declared to be common nui- 
sances, and upon the judgment of any court having jurisdiction 
finding such place to be a nuisance under this section the sheriff, 
his deputy or under sheriff, or any constable of the proper county, 
or marshal of any city where the same is located, shall be directed 
to shut up and abate such place, and owner or keeper thereof shall, 
upon conviction, be adjudged guilty of maintaining a common nui- 
sance, and shall be punished by a fine of not less than one hundred 
dollars nor more than five hundred dollars, or by imprisonment in 
the county jail not less than sixty davs nor more than ninety days, 
or both by such fine and imprisonment. 

Src. 14. Every person who shall by the sale, barter, or gift of in- 
toxicating liquors cause the intoxication of any other person or per- 
sons shall be liable for and compelled to pay a reasonable compensa- 

tion to any person who may take charge of and provide for 
72 such Intoxicated person, and five dollars per day in addition 

thereto for every day such intoxicated person shall be kept in 
consequence of such Intoxication, to be recovered by civil action in 
any court having Jurisdiction. 

Sec. 15. Every wife, child, parent, guardian, or employer or other 
person who shall be injured in person or property or means of sup- 

ort by any intoxieated person or in consequence of intoxication, 
habitual or otherwise, or of any person, such wife, child, parent, or 
guardian shall have a right of action, in his or her own name, against 
any person who shall, by selling, bartering, or giving intoxicating 
liquors, have caused the intoxication of such person, for all damages 
actually sustained, as well as for exemplary damages, and a married 
woman shall have the right to bring suits, prosecute, and control the 
same, and the amount recovered the same as if unmarried, and all 
damages recovered by a minor under this act shall be paid either to 
such minor or to his or her parents, guardian, or next friend as the 
court shall direct; and all suits for damages under this act shall be 
by civil action in any of the courts of this State having jurisdiction 
thereof. 

Sec. 16. Every person who shall, directly or indirectly, keep or 
maintain, by himself or by association or combining with others, 
or who shall in any manner aid, assist, or abet in keeping or main- 
taining, any club-room or other place in which any intoxicating 
liquor is received or kept for the purpose of use, gift, barter, or sale 
as a beverage or for distribution or division among the members of 
any club or association by any means whatever, and every person 
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who shall-use, barter, sell, or give away, or assist or abet another in 
bartering, selling or giving away, any intoxicating liquors so re- 
ceived or kept, shall be deemed guilty of a misdemeanor, and upon 
conviction thereofshall be punished by a fine of not less than 
73 one hundred dollars nor more than five hundred dollars, or 
by imprisonment in the county jail not less than thirty days 
nor more than six months, 

Sec. 17. The giving away of intoxicating liquor, or any shifts or 
device to evade the provisions of this act, shall be deemed an un- 
lawful selling within the provisions of this act. 

Sec. 18. All fines and costs assessed against any person or persons 
for any violation of this act shall be a lien upon the real estate of 
such person or persons until paid, and in case any person or per- 
sons shall let or lease any building or premises and shall knowingly 
suffer the same to be used and occupied for the sale of intoxicating 
liquor contrary to the provisions of this act, the premises so leased 
and occupied shall be subject to a lien for and may be sold to pay 
all fines and costs assessed against any such occupant for any viola- 
tion of this act, and such liens may be enforced by civil action 
in any court having jurisdiction : Provided, That the person against 
whom such fines and costs are assessed shall be committed to the 
jail of the county until such fines and costs are paid. | 

Src. 19. It shall be unlawful for any person to get intoxicated, 
and every person found in a state of intoxication shall, upon con- 
viction thereof before any justice of the peace, be fined in the sum 
of five dollars, or be imprisoned in the county jail not exceeding 
ten days. 

Src. 20. Whenever application is made to the probate judge for a 
permit to manufacture or to sell intoxicating liquors aad the pro- 
visions of this act, he shall notify the county attorney thereof, and 
thereupon such county attorney shall appear and advise with said 
probate judge with reference to the issuance of said permit and the 
approval of the bond. No person who shall inform of offenses 

under this act or make complaint therefor shall be liable for 
74 the costs incurred in such prosecution, unless the court or 

jury trying the case shall find and determine that such prose- 
cution was malicious and without probable cause. 

Sec. 21. In all prosecutions under this act, by indictment or 
otherwise, it shall not be necessary to state the kind of liquor manu- 
factured or sold, but shall be necessary to describe the place where 
sold, and it shall not be necessary to state the name of the person 
to whom sold, and in all cases the person or persons to whom such 
intoxicating liquors shall be sold in violation of this act shall be 
competent witnesses to prove such fact or any other fact tending 
thereto, and the members, shareholders, or associates in any club 
or association mentioned in section sixteen of this act shall be a 
competent witness- to prove any violation of the provisions of said 
section or of this act, or of any fact tending thereto. 

Src. 22. It shall be, and is hereby, made the duty of all courts of 
this State before whom a grand jury is summoned to charge such 
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grand jury especially concerning this act, and direct said jury to 
inquire particularly of all violations of any of its provisions. 

Src. 23. Chapter thirty-five of the general statutes of 1868 and 
all acts and parts of acts in conflict with this act are hereby re- 
pealed. 

Src. 24. This act shall be immediately published in the official 
State paper, and take effect and be in force from and after the first 
day of May, A. D. 1881. 

Approved February 19, 1881. 


75 “Exuisit B.” 


An act amendatory and supplemental to chapter 128 of the session 
laws of 1881, being an act entitled “An act to prohibit the manu- 
facture and sale of intoxicating liquors, except for medical, scien- 
tific, and mechanical purposes, and to regulate the manufacture 
and sale thereof for such excepted purposes.” 


Be it enacted by the Legislature of the State of Kansas— 
SecTion 1. That section 2 of chapter 128 of the session laws of 1881 
shall be, and the same is hereby, amended so as to read as follows: Sec- 
tion 2. It shall be unlawful for any person or persons to sell, or barter 
for medical, scientific, or mechanical purpose, any malt, vinous, spirit- 
uous, fermented, or other intoxicating liquors without first having 
procured a druggist’s permit therefor from the probate judge of the 
county wherein such druggist may at the time be doing business, 
and such probate judge is hereby authorized, in his discretion, to 
grant a druggist’s permit for the period of one year to any person 
of good moral character who is lawfully and in good faith engaged 
in the business of a druggist in his county, and who, in his judg- 
ment, can be entrusted with the responsibility of selling said liquors 
for the purposes aforesaid in the manner hereinafter provided, and 
may, in his discretion, at any time revoke such permit. In order 
to obtain a druggist’s permit under this act the applicant therefor 
shall present to the probate judge of the county wherein such appli- 
cant is engaged in business a petition signed by at least twe!ve 
freeholders having the qualifications of electors of the town- 
76 ship or city wherein such business is located, certifying that 
the applicant is a person of good moral character and law- 
fully engaged in the business of a druggist. If satisfied that the 
petition is true, the probate Judge may, in his discretion, grant a 
permit to the applicant to sell intoxicating liquors for medical, 
mechanical, and scientific ee only, and such permit shall be 
recorded upon the journal of the probate court, and shall be posted 
in a conspicuous place in the store wherein such business is carried 
on before it shall be of any validity. The probate judge shall re- 
ceive for his services the suin of five dollars, to be paid by the ap- 
licant. 
Sec. 2. That section 3 of the act to which this is amendatory shall 
be, and the same is hereby, amended so as to read as follows: 
Section 3. Any physician who is lawfully and regularly engaged 
in the practice of his profession as a business, and who, in case of 
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actual need, shall deem any of the liquors mentioned in section one 
of this act necessary for the health of his patients, may give such 
patient a written or printed prescription therefor, or may administer 
the same himself, but no such prescription shall be given or liquors 
administered except in case of actual need and where in his Judg- 
ment the use of intoxicating liquors is necessary, and every physi- 
cian who shall give such prescription or administer such liquors in 
violation of this act, and every physician who shall give to or write 
for any — a prescription for intoxicating liquors, for the purpose 
of enabling or assisting any person to evade any of the provisions 
of this act, or for the purpose of enabling or assisting any person to 
obtain any intoxicating liquors for use as a beverage, or to be sold 
or disposed of in any manner, in violation of the provisions of this 
act, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than one hun- 
dred dollars nor more than five hundred dollars, and by 
wi imprisonment in the county jail not less than ten days nor 
more than ninety days. ¥ 
Sec. 3. That section 4 of said act, to which this is amendatory, 
shall be, and the same is hereby, amended so as to read as follows: 
SEcTION 4. Any druggist having a permit to sell intoxicating 
liquors under the provisions of this act may sell the same for medi- 
cal purposes upon the written or printed statement of the applicant 
as hereinafter provided, or upon the written or printed prescription 
made and signed by a physician lawfully practicing his profession 
in the county wherein such druggist carries on his business, and such 
written or printed statement of the applicant —, and such druggist 
shall sell intoxicating liquors for mechanical and scientific purposes 
only upon the written or printed statement of the applicant, setting 
forth the particular purpose for which such liquor is required, the 
kind and quantity desired, and that it is not intended for a beverage 
nor to sell or give away, and when desired for medical purposes 
the said written or printed statement shall contain the foregoing 
particulars, and in addition thereto shall state that the liquor is 
necessary and actually needed for medical use for the patient to be 
named, and there shall be but one sale and but one delivery on any 
one prescription or statement, but no druggist shall permit the 
drinking on his premises of liquor purchased by prescription or other- 
wise: Provided, That such druggist shall be permitted to sell to any 
regularly practicing physician who is engaged in the practice of his 
profession any of the liquors above named upon his written or printed 
statement that said liquors will only be used for medicinal purposes. 
The statements provided for in this section shall be signed by the ap- 
plicant in each case in the presence of and attested by the druggist to 
whom they are presented and shall be retained by such drug- 
78 gist, and at the end of every thirty days, or within that time, 
said statements and prescriptions, together with the druggist’s 
affidavit that the liquors therein mentioned are all the intoxicating 
liquors sold by him during the month, shall be filed by him in the 
office of the probate judge who issued his permit, where they shall 
be safely kept for two years from the date of said filing. Every 
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erson whose statement so made for the purpose of obtaining intox- 
icating liquors shall be false in any material matter, or who shall 
sell or furnish any of the liquors thereon obtained to others as a 
beverage, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not less than one 
hundred dollars nor more than five hundred dollars, and by im- 
prisonment in the county jail not less than thirty days nor more than 
ninety days. Every such druggist shall keep a book, wherein shall 
be recorded all sales of intoxicating liquors made by him, showing 
the name and residence of the purchaser, the kind and quantity of 
liquor sold, the purpose for which it was sold, the date of each sale, 
and, if upon prescription, the name of the physician making the 
same. Such record and prescription shall be open to the exaini- 
nation of the public at all reasonable times during business hours. 

Sec. 4. That section 7 of the act to which this is amendatory shall 
be amended so as to read as follows: Sec. 7. Any person without 
taking out and having a permit to sell intoxicating liquors as _ pro- 
vided in this act, or any person not lawfully and in good faith en- 
gaged in the business of a druggist, who shall, directly or indirectly, 
sell or barter any spirituous, malt, vinous, fermented, or other intox!- 
cating liquors shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be fined in any sum not less than one hun- 

dred dollars nor more than five hundred dollars, and be impris- 
79 oned in the county jail not less than thirty days nor more 
than ninety days. 

Sec. 5. That section 8 of the act to which this is amendatory 
shall be amended so as to read as follows: Sec. 8. Any person, with- 
out taking out and having a permit to manufacture intoxicating 
liquors as provided in this act, who shall manufacture or aid or 
assist or abet in the manufacture of any of the liquors mentioned in 
section 1 of this act shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall suffer the same punishment as_pro- 
vided in the last preceding section of this act for unlawfully selling 
such liquors, but nothing herein contained shall be construed to 
prohibit the making of wine or cider from grapes or apples grown 
and raised by the person making the sume for his own use or the 
sale of wine for communion purposes. 

SEc. 6. That section 9 of the act to which this is amendatory shall 
be amended so as to read as follows: Sec. 9. Every person having 
a permit to sell intoxicating liquors or to manufacture and sell in- 
toxicating liquors under the provisions of this act who shall sell or 
barter such liquors in any other manner or for any other purpose 
than in this act provided, or who shall barter or sell the same to 
any person when he has reason to believe that the person pur- 
chasing the liquor is obtaining the same for any other than the ex- 
cepted purposes, although he may have a prescription or shall have 
made the statement herein provided, or who shall sell to any person 
under the influence of liquor or who is in the habit of becoming 
intoxicated, or who shall allow liquor sold as a medicine or other- 
wise to be drank on his premises, or who shall violate any of the 
provisions of this act shall be deemed guilty of a misdemeanor, 
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and upon conviction thereof shall be fined in any sum not less than 
one hundred dollars nor more than five hundred dollars,and beim- 

prisoned in the county jail not less than thirty days nor more 
80 than ninety days, and shall forfeit his permit issued under 

the provisions of this act, and for a period of five years his 
right.to obtain a permit; and in all cases where forfeitures are pro- 
vided under the provisions of this act the court shall declare the 
same in rendering judgment in the action. 

Sec. 7, That section 12 of the act to which this act is amendatory 
shall be, and the same is hereby, amended so as to read as follows: 
Section 12. It shall be the duty of all sheriffs, deputy sheriffs, con- 
stables, marshals, police judges, and police officers of any city or 
town having notice or knowledge of any violations of the provisions 
of this act to notify the county attorney of the fact of such viola- 
tiou, avd to furnish him the names of any witnesses within his 
knowledge by whom such violation can be proven. If any such 
officer shall fail to comply with the provisions of this section he 
shall, upon conviction, be fined in any sum not less than one hun- 
dred dollars nor more than five hundred dollars, and such convic- 
tion shall be a forfeiture of the office held by such person, and the 
court before whom such conviction is had shall, in addition to the 
imposition of the fine aforesaid, order and adjudge the forfeiture of 
his said office. | 

Sec. 8. If the county attorney of any county shall be notified by an 
officer or other person of any violation of any of the provisions of this 
act it shall be his duty forthwith to diligently inquire into the facts 
of such violation, and for such purpose he is hereby authorized and 
required to issue his subpoena for such person or persons as he may 
have reason to believe haveany information or knowledge ofsuch viola- 
tion to appear before him ata time and place designated in such sub- 
poena, then and there to testify concerning any violations of this act ; 

said subpeena shall be directed to the sheriff or any constable of 
81 the county, and shall be served and returned to such county 

attorney in the same manner as subpeenas are served and re- 
turned in criminal cases. Each witness shall be sworn by the 
county attorney to testify the truth, the whole truth, and nothing 
but the truth and true answer make to all questions which may be 
propounded to him by such county attorney touching any viola- 
tions of the provisions of this act, or the act to which this is amend- 
atory. The testimony of every such witness shall be reduced to 
writing, ahd signed by such witness, as in the taking of depositions 
in civil cases. For all purposes in this section the county attorney 
is hereby authorized and empowered to administer oaths or affirma- 
tions to all witnesses, and shall have power to punish any witness 
for contempt for or on account of any disobedience of a subpeena, a 
refusal to be sworn or answer as a witness, or to sign his testimeny, 
and may compel the attendance of witnesses by attachment in the 
same manner and with like effect as provided in the code of civil 
procedure. Ifthe testimony so taken shall disclose the fact that an 
offence has been committed against any of the provisions of this act 
the county attorney shall forthwith file such statement, together 
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with his complaint or information, against the person having com- 
mitted the offence in some court of compent jurisdiction, and such 
statement or testimony, together with the information or complaint 
of such county attorney, when verified by him on information and 
belief, shall have the same effect as if such information or complaint 
had been verified positively, and thereupon a warrant shall issue 
for the arrest of the person or persons named in such information as 
in other criminal cases, and in addition thereto shall command the 
officer to whom it may be directed to seize and take into his custody 
any and all intoxicating liquors, vessels, and bottles containing the 
) same which he may find in such persons’ possession, and 
82 safely keep the same, subject to the order of the court: Pro- 

vided, The sworn statement of the witness or witnesses, as 
hereinbefore provided, and the complaint or information filed by 
the county attorney shall particularly describe the property to be 
seized, and the place where kept, and if upon the trial of such per- 
son he shall be convicted of violating any of the provisions of this 
act the court shall order asa part of his judgment, in addition to 
the penalty herein provided, that the officer having the custody 
thereof shall publicly destroy all such property used and employed 
fer such illegal purpose: Provided, The court shall find and adjudge 
the property so seized was being used and employed by the defend- 
ant for such illegal purposes. 

Sec. 9. If the statement of any witness so taken before the county 
attorney, as In the last preceding section provided, shall disclose the 
fact that intoxicating liquors are being kept for unlawful sale or 
purpose, or are being sold by an unknown person or persons, par- 
ticularly describing such unknown person or persons, contrary to 
the provisions of this act at any place, particularly describing the 
place to be searched and the property to be seized, as hereinafter 
provided, within such county, it shall be duty of such county attor- 
ney to forthwith file his complaint or information, together with 
such statement, with some court of competent jurisdiction against 
such place and the unknown keepers thereof, which information or 
complaint, when verified by such county attorney upon information 
and belief, together with such statement as aforesaid, shall have the 
same effect as if such information or complaint had been sworn to 
positively, and thereupon a warrant shall issue directed to the 
proper officer, commanding him to search the premises described in 
the information or complaint, and to seize all intoxicating liquors 

and all vessels or bottles containing the same, and arrest the 
83 keeper or keepers thereof, and said person or persons, when ar- 

raigned before the court, shall plead to his or their real name 
or names, and shall be tried upon said complaint or information, 
and if found guilty shall be fined not less than one hundred dollars 
nor more than five hundred dollars, and be imprisoned in the 
county jail not less than thirty days nor more than ninety days, 
and the court before whom such conviction may be had shall also 
order all the property seized by the officer as aforesaid to be pub- 
licly destroyed: Provided, Said court shall also find and adjudge 
such property was being used by the defendant at the time of such 
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search and seizure for the purpose of unlawfully selling or bartering 
intoxicating liquors. 

Sec. 10. Officers shall receive the same fees and mileage for serv- 
ing subpienas issued by county attorneys under the provisions of 


this act as provided in criminal cases, and witnesses shall receive 


the same fees for attendance as provided for witnesses in cases be- 
fore the justices of the peace. Such fees shall be certified to the 
board of gounty commissioners by the county attorney and paid by 
the county as witness fees for attendance before a grand jury. All 
witnesses:shall attend upon the county attorney in pursuance to his 
subpoena without the payment of any fees in advance. The county 
attorney shall be allowed a fee of twenty-five dollars upon each 
count upon which the defendant shall be convicted, and the same 
shall be taxed as costs in the case, but the county shall in no case 
be liable therefor. Upon all sums collected by the county attorney 
on forfeited recognizances under the provisions of this act he shall 
receive 20 percent. thereof. If any prosecution begun by the county 
attorney er attorney general, or by a citizen with the written con- 
sent and approval of the county attorney or attorney general, under 
the provisions of this act shall fail, the costs of such prosecu- 
84 tiop, unless otherwise specified herein, shall be paid by the 
county in which such prosecution or action was begun. 

Sec. 11: It shall be the duty of the county attorney to diligently 
prosecute any and all persons violating any of the provisions of 
this act in their respective counties, and to bring suit upon all bonds 
or 1ecognizances forfeited, immediately after the happening of such 
forfeiture, to recover the penalty, and pay all money so collected, 
less his fee for collecting the same, as herein provided, into the 
school fund of his county. If any county attorney shall fail, neglect, 
or refuse to faithfully perform any duty imposed upon him by this act 
he shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in any sum not lessthan one hundred dollars nor 
more than five hundred dollars, and be imprisoned in the county jail 
not less than ten days nor more than ninety days, and such conviction 
shall operate as a forfeiture of his office, and the court before whom 
such conviction may be kad shall order and adjudge such forfeiture 
of office in addition to the fine imposed, as herein provided. And 
whenever the county attorney shall be unable or shall neglect or 
refuse to enforce the provisions of this act in his county, or for any 
reason whatever the provisions of this act shall not be enforced in 
any county, it shall be the duty of the attorney general to enforce 
the same in such county,and for that purpose he may appoint as 
many assistants as he shall see fit, and he and his assistants shall be 
authorized. to sign, verify, and file all such complaints, informations, 
petitions, and papers as the county attorney is author‘zed to sign, 
verify, or file, and to do and perform any act that the county attorney 
might lawfully do or perform, and for such services he shall receive 
the same fees that the county attorney would be entitled to for like 
services, to be taxed and collected in the same manner. 

Sec. 12. Any person who shall take or receive any order 
85 for intoxicating liquor from any person in this State other 
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than a person authorized to sell the same, as in this act pro- 
vided, or any person who shall, directly or indirectly, contract for 
the sale of intoxicating liquors with any person in this State other 
than a person authorized to sell the same, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be punished 
therefor as provided in this act for selling intoxicating liquors. 
Sec. 13. That section 13 of the act to which this is amendatory 
shall be, and the same is hereby, amended so as to read as follows: 
SEcTION 13. All places where intoxicating liquors are manufact- 
ured, sold, bartered, or given away, in violation of any of the pro- 
visions of this act, or where intoxicating liquors are kept for sale, 
barter, or delivery, in violation of this act, are hereby Iociesoll to 
be common nuisances, and upon the judgment of any court having 
jurisdiction finding such place to be a nuisance under this section 
the sheriff, his deputy or under sheriff, or any constable of the 
proper county, or marshal of any city where the same is located 
shall be directed to shut up and abate such place by taking posses- 
sion thereof and destroying all intoxicating liquors found therein, 
together with all signs, screens, bars, bottles, glasses, and other 
property used in keeping and maintaining said nuisance, and the 
owner or keeper thereof shall, upon conviction, be adjudged guilty 
of maintaining a common nuisance, and shall be punished by a fine 
of not less than one hundred dollars nor more than five hundred 
dollars, and by imprisonment in the county jail not less than thirty 
days nor more than ninety days. The attorney general, county 
attorney, or any citizen of the county where such nuisance exists, 
or is kept, or is maintained may maintain an action in the name 
of the State to abate and perpetually enjoin the same. The 
86 injunction shalt be granted at the commencement of the 
action, and no bond shall be required. Any person violating 
the terms of any injunction granted in such proceedings shall be 
punished as for contempt by a fine of not less than one hundred 
nor more than five hundred dollars, or by imprisonment in the 
county jail not less than thirty days nor more than six months, or 
by both such fine and imprisonment, in the discretion of the court. 
Sec. 14. That section 21 of said act shall be, and the same is 
hereby, amended so as to read as follows: Section 21. In prosecu- 
tions under this act by indictment or otherwise it shall not be nec- 
essary to state the kind of liquor manufactured or sold, and shall 
not be necessary to describe the place where so sold, except in pros- 
ecutions for keeping and maintaining a common nuisance or when 
a lien is sought to be established against the place where such 
liquors were illegally sold; and it shall not be necessary to state 
the name of the person to whom sold, and it shall not be necessary 
in the first instance for the State to prove that the party charged did 
not have a permit to sell intoxicating liquors for the excepted pur- 
poses; and in all cases the person or persons to whom such intoxi- 
cating liquors shall have been sold in violation of this act shall be 
competent witnesses to prove such fact, or any other fact tending 
thereto; and the members, shareholders, or associates in any club 
or association mentioned in section sixteen of the act to which this 
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act is amendatory shall be competent witnesses to prove any viola- 
tion of the provisions of said section or of this act, or of any fact 
tending thereto. No person shall be excused from testifying touch- 
ing any offense committed by another against any of the provisions 
of this act by reason of his testimony tending tu criminate himself, 
the witness, but the testimony given by such person shall in no case 
be used against him. 

Sec. 15. Whenever the father, mother, brother, sister, wife, 
87 husband, or guardian or any relative of any person shall 

notify any druggist that such person naming him uses intoxi- 
cating liquors as a beverage, and shall forbid said druggist from 
selling, bartering, or giving to such person any intoxicating liquors, 
it shall be unlawful for any such fae hy after such notice, to let 
such person have any intoxicating liquors upon any terms or con- 
ditions whatever. Any druggist who shall violate the provisions of 
this section shall be deemed guilty of a misdemeanor, and upon con- 
viction ‘thereof shall be fined in any sum not less than one hundred 
dollars nor more than five hundred dollars, and shall be imprisoned 
in the county jail for a period of not less than thirty days nor more 
than six months. 

Src. 16. The treating or giving of any intoxicating liquors to any 
minor by any person other than the father, mother, or guardian of 
such minor, or a physician for medical purposes, shall be unlawful, 
and any person violating the provisions of thissection shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished therefor as provided in the last preceding section of this act for 
unlawfully selling intoxicating liquors. 

Src. 17. Any officer, agent, or employé of a railroad company, ex- 
press company, or other common carrier who shall knowingly carry 
or deliver any intoxicating liquor to or for any person to be sold in 
violation of this act, or the act to which thisis amendatory and sup- 
plemental, shall be deemed guilty of a misdemeanor, and on convic- 
tion thereof shall be fined not less than one hundred nor more than 
five hundred dollars, and be imprisoned in the county jail not less 
than thirty nor more than sixty days. 

Src. 18. Any citizen may employ an attorney to assist the county 

attorney to perform his duties under this act, and such at- 
8S _—_‘torney shall be recognized by the county attorney and the court 

‘as associate counsel in the proceeding, and no prosecution shall 
be dismissed over the objection of such associate counsel until the 
reasons of the county attorney for such dismissal, together with the 
objections thereto of said associate counsel, shall have been filed in 
writing, argued by counsel, and fully consicered by the court. 

Src, 19. Original sections two, three, four, seven, eight, nine, 
twelve, thirteen, and twenty-one of the said act to which this act is 
amendatory and supplemental are hereby repealed. All prosecu- 
tions pending at the time of the taking effect of this act shall be 
continued the same as if this act had not been passed. 

Src; 20. This act shall take effect and be in force from and after 
its publication in the official State paper. 

Approved March 7, 1885. 

 7—1382 


LN AP CR EC ioe fe 


SRT SE HT 


50 THE STATE OF KANSAS EX REL. J. F. TUFTS, &C., VS. 


EXHIBIT “C.” 


An act to restrain dram-shops and taverns and to regulate the sale 
of intoxicating liquors. 

Be it enacted by the Legislature of the State of Kansas: 

Section 1. Befure a dram-shop license, tavern license, or grocery 
license shall be granted to any person applying for the same, such 
person, if applying for a township license, shall present to the 
tribunal transacting county business a petition or recommendation, 

signed by a majority of the residents of the township of 
89 twenty-one years of age and over, both male and female, in 

which such dram-shop, tavern, or grocery is to be kept, or, if 
the same is to be kept in any Incorporated city or town, then to the 
city council thereof a petition signed by a majority of the residents 
of the ward of twenty-one years of age and over, both male and 
female, in which said dram-shop, tavern, or grocery is to be kept, 
recommending such person as a fit person to keep the same, and 
requesting that a license be granted to him for such purpose: Pro- 
vided, That the corporate authorities of cities of the first and second 
class may by ordinances dispense with the petition mentioned in 
this section. 

SEcT1oNn 2. Upon every license granted to a dram-shop keeper and 
upon every license granted toa tavern keeper or grocery keeper 
there shall be levied a tax of not less than one hundred dollars nor 
more than five hundred dollars for every period of twelve months, 
the amount of tax to be determined by the tribunal granting the 
license, the said tax to be paid into the treasury of the county or 
city granting such license, and it shall be the duty of the board of 
county commissioners to appropriate all moneys received by such 
tribunal for license under this act for the benefit of the township in 
which such license was granted, and all incorporated cities shall ap- 
propriate the moneys received by such cities for license under this 
act, as the council thereof may provide. 

Src. 38. Any person, without taking out and having a license as 
grocer, dram-shop keeper, or tavern keeper, who shall, directly or 
indirectly, sell any spirituous, vinous, or fermented or other intoxi- 
cating liquors shall be fined in any sum not more than one huudred 
dollars for each offense, and any person convicted of violating any 
of these provisions shall for every second or subsequent offense be 
fined a sum not more than the above named, or may be indicted for 

a misdemeanor, and fined not less than one hundred nor more 
90 than five hundred dollars, and imprisoned in the county jail 
not more than six months. 

Ske. 4. Any person who shall keep open any porter, ale, or beer 
house, grocery, dram-shop, or tippling house, or shall sell or retail 
any fermented, distilled, or intoxicating liquors on the first day of 
the week, commonly called Sunday, the Fourth of July, or upon any 
election day shall, on conviction thereof, be adjudged nates of a 
misdemeanor, and fined a sum not less than twenty-tive dollars nor 
more than —= hundred dollars, or be imprisoned in the county jal 
not less than ten nor more than thirty days, or by both such tine 
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and imprisonment. Ifsuch person is licensed as a grocer, dram-shop 
keeper, or tavern keeper he shall, in addition to the above provision, 
forfeit his license and shall not again be allowed to obtain a license 
under the law for the period of two years next after conviction. 

Sec. 5. Before any person shall be licensed as a dram-shop keeper, 
or grocer, or tavern keeper, under the provisions of this act, he shall 
execute to the tribunal granting such license a bond in the sum of 
two thousand dollars, with at least two securities, to be approved by 
said tribunal, conditioned that he will not keepa disorderly house; that 
he will not sell, or permit to be sold, any intoxicating liquors to any 
minor without the consent of the guardian of such minor; that he 
will not keep his dram-shop, tavern, or grocery open on Sundays, 
Fourth of July, or any election day, nor will he sell, or allow to be 
sold, thereat on Sunday, Fourth of July, or any election day, directly 
or indirectly, any intoxicating liquors, and, upon said person being 
convicted of any of the offenses enumerated therein, suit may be 
brought against said principal and securities to recover the amount 
of the fine or fines adjudged against him on said conviction in any 
court of competent jurisdiction. 

_ Src. 6. Every — who shall, directly or indirectly, knowingly 
91 sell, barter, or give away any intoxicating liquor to any per- 

‘son who is in the habit of being intoxicated, after notice shall 
have been given him by the wife, child, parent, brother, or sister of 
such person, or by any civil officer charged with the care or custody of 
the poor of the township, city, or ward where he resides, that such 
person is in the habit of being intoxicated, or to any person in a 
state Of intoxication, or to any minor without the consent of his 
parent or guardian, shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall be punished by fine not less than five 
nor more than one hundred dollars, or by imprisonment not less 
than ten nor more than sixty days, or by both such fine and im- 
prisonment. 

Sec. 7. All places where intoxicating liquors are sold in violation 
of this act shall be taken, held, and declared to be common nuisances, 
and all rooms, taverns, eating-houses, bazaars, restaurants, groceries, 
coffee-houses, cellars, or other places of public resort where intoxi- 
‘ating liquors are sold in violation of this act shall be shut up and 
abated as public nuisances. 

Sec. 8. It shall be unlawful for any person to get intoxicated, and 
every person found in a state of intoxication shall, upon conviction 
thereof before any justice of the peace, be fined the sum of five 
dollars. 

Src. 9. Every person who shall, by the sale, barter, or gift of in- 
toxicating liquors, cause the intoxication of any other person, such 
person or persons shall be liable for and compelled to pay a reason- 
able compensation to any person who may take charge of and pro- 
vide for such intoxicated person, and five dollars per day in addi- 
tion thereto for every day such intoxicated person shall be kept in 

consequence of such intoxication, which sum may be recov- 
92 -ered by acivil action before any court having Jurisdiction, 
’ Swe. 10. Every wife, child, parent, guardian, employer, or 
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other person who shall be injured in person or property or means of 
support by any intoxicated person such wife, child, parent, guardian, 
employer, or other person shall have a right of action in his or her 
own name against any person who shall, by selling, bartering, or 
giving intoxicating liquors, have caused the intoxication of such 
person for all damages actually sustained, as well as exemplary 
damages, and a married woman shall have the right to bring suits, 
prosecute and control the same, and the amount recovered the same 
as if unmarried, and all damages recovered by a minor under this 
act shall be paid either to such minor or to his or her parents, 
guardian, or next friend as the court shall direct, and all suits for 
damages under this act shall be by civil action in any of the courts 
of this State having jurisdiction thereof. 

Sec. 11. The giving away of intoxicating liquors, or other shifts 
or device to evade the provisions of this act, shall be deemed and 
held to be an unlawful selling within the provisions of this act. 

Sec. 12. For all the fines and costs assessed against any person or 
persons for any violation of this act the real estate and personal 
property of such person and persons, of every kind not exempt, 
shall be hable for the payment thereof, and such fines and costs 
shall be a lien upon such real estate until paid, and, in case any 
person or persons shall rent or lease any buildings or premises, and 
knowingly suffer the same to be used and occupied for the sale of 
intoxicating liquors, contrary to this act, such building and prem- 
ises so leased and occupied shall be held liable for and may be sold 
to pay all fines and costs assessed against the person occupying such 

building or premises for any violation of this act. 
93 Sec. 13. In all prosecutions under this act by indictment or 
otherwise it shall not be necessary to state the kind of liquor 
sold, but shall be necessary to describe the place where sold, and for 
any violations of the third and fourth sections it shall not be neces- 
sary to state the name of any person to whom sold, and in all cases 
the person or persons to whom intoxicating liquors shall be sold in 
violation of this act shall be competent as witnesses to prove such 
fact or any other tending thereto. 
Sec. 14. All sales of intoxicating liquors made by a keeper of 
a dram-shop on a credit shall be void and of no effect, and the debt 
thereby attempted to be created shall not be recoverable at law. 
Sec. 15. This act shall take effect and be in force from and after 
its publication in the statute book. 
Approved March 3, 1868. 


Endorsed : No. 5677. The State of Kansas on the relation of J. 
F. Tufts, assistant attorney general of the State of Kansas for Atchi- 
son county, Kansas, vs. Herman Ziebold and Joseph Hagelin, part- 
ners as Ziebold & Hagelin. Bill. Filed Feb. 10, 1887. A.S. Thomas, 
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94 3 Answer. 
In the Circuit Court of the United States for the District of Kansas. 


THE STATE or Kansas on the Relation of J. F. Turrs, Assistant At- 
torney General of the State of Kansas for Atchison County, Kansas, 
Complainant, 

: Vs. 
HERMAN ZIesoLp and JoserpH HaGetin, Partners as Ziebold & 
Hagelin, Defendants. 


The joint and several answers of Herman Ziebold and Joseph Hage- 
lin, partners as Ziebold & Hagelin, to the amended and recast bill 
of complaint of the State of Kansas on the relation of J. F. Tufts, 
assistant attorney general of the State of Kansas for Atchison 
county, Kansas. 


These defendants, now and at all times hereafter, reserving all 
manner of benefit and advantage to themselves of exception to the 
many errors and insufficiencies in said bill contained, for answer 
thereunto, or unto so much or such parts thereof as these defend- 
ants are advised is material for them to make answer unto, they 
answer and say that they are citizens of the State of Kansas and of 
the United States of America, and that the amount in controversy 
herein, exclusive of costs, exceeds the sum of five hundred dollars, 
and exceeds the sum of six thousand dollars. 

Defendants admit that the premises described in the bill of com- 
plaint herein are owned and controlled, operated and maintained, 

by said defendants for the purpose of manufacturing beer 
95 and keeping the same for sale, and is a place where such 
_ liquors is manufactured and kept for sale. 

And defendants admit that they, the said defendants, or either of 
them have no permit granted or issued by the probate judge of Atchi- 
son equnty, Kansas, authorizing said defendants or either of them 
to sell, barter, or give away, or keep for barter, sale, or gift, any in- 
toxicating liquors, or to manufacture intoxicating liquors for any 
purpose. 

And said defendants are the owners of the premises above de- 
scribed, and have full knowledge of the purpose for which said place 
is being used, and know that said premises are being used as a place 
wherein intoxicating liquors are sold, bartered, and given away, and 
are kept for barter, sale, and gift,and are manufactured for barter, sale, 
and gift,and that the defendants and each of them have no permit 
issued, according to law, by the probate judge of Atchison county, 
Kansas, and knowing the fact the defendants conduct and carry on said 
business therein and maintain said place, but these defendants say 
that the law under which this proceeding has been instituted Is in con- 
flict with the Constitution of the United States of America, and there- 
fore void, and that if void these defendants have the right to carry 
on and prosecute their lawful business, and that any interference 
therewith by virtue of the proceedings herein instituted will dam- 
age these defendants largely in excess of five hundred dollars, exclu- 
sive of costs. 
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other person who shall be injured in person or property or means of 
support by any intoxicated person such wife, child, parent, guardian, 
employer, or other person shall have a right of action in his or her 
own name against any person who shall, by selling, bartering, or 
giving intoxicating liquors, have caused the intoxication of such 
person for all damages actually sustained, as well as exemplary 
damages, and a married woman shall have the right to bring suits, 
prosecute and control the same, and the amount recovered the same 
as if unmarried, and all damages recovered by a minor under this 
act shall be paid either to such minor or to his or her parents, 
guardian, or next friend as the court shall direct, and all suits for 
damages under this act shall be by civil action in any of the courts 
of this State having jurisdiction thereof. 

Sec. 11. The giving away of intoxicating liquors, or other shifts 
or device to evade the provisions of this act, shall be deemed and 
held to be an unlawful selling within the provisions of this act. 

Sec. 12. For all the fines and costs assessed against any person or 
persons for any violation of this act the real estate and personal 
property of such person and persons, of every kind not exempt, 
shall be liable for the payment thereof, and such fines and costs 
shall be a lien upon such real estate until paid, and, in case any 
person or persons shall rent or lease any buildings or premises, and 
knowingly suffer the same to be used and occupied for the sale of 
intoxicating liquors, contrary to this act, such building and prem- 
ises so leased and occupied shall be held liable for and may be sold 
to pay all fines and costs assessed against the person occupying such 

building or premises for any violation of this act. 
93 Sec. 18. In all prosecutions under this act by indictment or 

otherwise it shall not be necessary to state the kind of liquor 
sold, but shall be necessary to describe the place where sold, and for 
any violations of the third and fourth sections it shall not be neces- 
sary to state the name of any person to whom sold, and in all cases 
the person or persons to whom intoxicating liquors shall be sold in 
violation of this act shall be competent as witnesses to prove such 
fact or any other tending thereto. 

Src. 14. All sales of intoxicating liquors made by a keeper of 
a dram-shep on a credit shall be void and of no effect, and the debt 
thereby attempted to be created shall not be recoverable at law. 

Sec. 15. This act shall take effect and be in force from and after 
its publication in the statute book. 

Approved March 3, 1868. 


Endorsed : No. 5677. The State of Kansas on the relation of J. 
F.. Tufts, assistant attorney general of the State of Kansas for Atchi- 
son, county, Kansas, vs. Herman Ziebold and Joseph Hagelin, part- 
ners as Ziebold & Hagelin. Bill. Filed Feb. 10, 1887. A. 8. Thomas, 
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94 Answer. 
In the Circuit Court of the United States for the District of Kansas. 


THE STATE OF Kansas on the Relation of J. F. Turts, Assistant At- 
torney General of the State of Kansas for Atchison County, Kansas, 
Complainant, 

vs. 
HrERMAN ZIEBOLD and JoserpH HaGetin, Partners as Ziebold & 
Hagelin, Defendants. 


The joint and several answers of Herman Ziebold and Joseph Hage- 
lin, partners as Ziebold & Hagelin, to the amended and recast bill 
of complaint of the State of Kansas on the relation of J. I. Tufts, 
assistant attorney general of the State of Kansas for Atchison 
county, Kansas. 


These defendants, now and at all times hereafter, reserving all 
manner of benefit and advantage to themselves of exception to the 
many errors and insufficiencies in said bill contained, for answer 
thereunto, or unto so much or such parts thereof as these defend- 
ants are advised is material for them to make answer unto, they 
answer and say that they are citizens of the State of Kansas and of 
the United States of America, and that the amount in controversy 
herein, exclusive of costs, exceeds the sum of five :undred dollars, 
and exceeds the sum of six thousand dollars. 

Defendants admit that the premises described in the bill of com- 
plaint herein are owned and controlled, operated and maintained, 

by said defendants for the purpose of manufacturing beer 
95 and keeping the same for sale, and is a place where such 
liquors 7s.manufactured and kept for sale. 

And defendants admit that they, the said defendants, or either of 
them have no permit granted or issued by the probate judge of Atchi- 
son county, Kansas, authorizing said defendants or either of them 
to sell, barter, or give away, or keep for barter, sale, or gift, any in- 
toxicating liquors, or to manufacture intoxicating liquors for any 


_ purpose. | 


And said defendants are the owners of the premises above de- 
scribed, and have full knowledge of the purpose for which said place 
is being used, and know that said premises are being used as a place 
wherein intoxicating liquors are sold, bartered, and given away, and 
are kept for barter, sale, and gift,and are manufactured for barter, sale, 
and gift,and that the defendants and each of them have no permit 
issued, according to law, by the probate judge of Atchison county, 
Kansas, and knowing the fact the defendants conductand carry on said 
business therein and maintain said place, but these defendants say 
that the law under which this proceeding has been instituted is in con- 
flict with the Constitution of the United States of America, and there- 
fore void, and that if void these defendants have the right to carry 
on and prosecute their lawful business, and that any interference 
therewith by virtue of the proceedings herein instituted will dam- 
age these defendants largely in excess of five hundred dollars, exclu- 
sive of costs. ; 
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These defendants further allege that the amount of property in- 
volved in this controversy and which will be affected by a decision 
of this action is of the value of more than five hundred dollars, ex- 
clusive of costs herein. And these defendants further say that on or 
about September Ist, 1871, the said defendants purchased the prop- 

erty described in the bill of complaint. ‘That the said build- 
96 ings were erected and at the time of the purchase as aforesaid 

used for manufacturing, making, and brewing beer, and that 
the said defendants purchased said property for the sole use and pur- 
pose of manufacturing, making, and brewing beer, and for no other 
purpose. 

That said property was then worth and was of the value of 
$25,000, and said defendants say that from and since the purchase 
of said buildings as aforesaid they have carried on the business 
therein of making, brewing, and manufacturing beer continuously 
until the commencement of this action; that after the purchase of 
said buildings and property they have, at various times since then, 
erected and made improvements thereto by putting up additional 
buildings, cellars, and making other necessary improvements, and 
putting additional machinery therein for the purpose and for use in 
their said business as aforesaid as hereinafter one: that in the 
year 1873 they built and constructed a patent ice-cellar, attached to 
and adjoining said buildings, which cost and was worth to them of 
the value of $5,000.00; that in 1875 they built another patent ice- 
cellar for the use and purpose of their business, adjoining to said 
buildings, of the value of $5,000.00; that during the year 1879 they 
constructed an addition to said buildings purchased as aforesud, 
and connected therewith for use in their said business, which was 
of the value of $6,000.00; that during the same year they con- 
structed an ice-cellar, adjoining said buildings, for use in their said 
business, which cost and was worth and was of the value of $2,000.00; 
that since said time they have been forced to make necessary im- 
provements of the cellars connected with the said business as 
aforesaid, which cost and was worth the value of $2,000.00; that 
prior to the Ist of January, 1880, and since the first of September, 

1871, they also purchased and put into said building a large 
97 amount of machinery, appliances, bottles, and attachments 

for the sole and exclusive use of manufacturing, making, and 
brewing beer, and these defendants here submit and specify a list 
of the personal property purchased as aforesaid, and the value 
thereof, together with a recapitulation of the real estate, buildings, 
and improvements as aforesaid, on said premises, and the value 


thereof, to wit: 


Real estate : 


Value of the said buildings and property pur- 


chased as aforesaid ~..~~... -..--.---------- $25,000 
One patent ice-cellar. ....-.--.~...--.....---.- 5,000 
One patent ice-cellar....-...-.--..------ pbisisaibase 5,000 


Addition to original buildings.--~-- ~--- cates 6,000 


i 
iS 


Tce-house__----- BP a ee eo ace . 2,000 


Repairing buildings and cellars -.---- --------- 2,000 
IT iis si cikinigsinn ciltrahen Ride Sola G stew Lda $45,000 
Personal property : , 
Engine and boiler_-_---.--..-----~--------- en $800 
Shafting and elevator__.------.--- atid eh acca ltias 300 
Tubs, vats, and cooling-ships_----------------- 1,200 
Pipes and pumps... .... <.....-..........+.. 1,000 
i! oa a eke 3,375 
Mite ksi hes Reset nccedy ih ete idee ante nc seinenimnal 1,000, 
Mash-machine ------ FE REA SOL EOE SAO — 300 
i SLES LE OLED EE OT TEN 300 
POV IOOE |... 2. on ene oneness 600 
Patent beer-cooler_... ...........-...--.--.-- 300 
Sain tesa dct cnninseaieiinds wtenan abana stint ‘onion $9,175 
Total real estate and personal property .... ....-.-- $54,175 
98 And these defendants further say that at the time of the 


commencement of this suit that said defendants had manu- 
factured and had: on hand and unsold beer and material for makin 
beer, Which beer was worth and of the value of $5,000.00, and wid 
material for making beer was malt, which was worth and was of the 
value of three hundred dollars, and barley, which was worth and was 
of the value of $600.00, and hops, which was worth and was of the 
value of $300.00—total, sixty-two hundred; that the said malt, 
barley, and hops on hand was bought and kept for the sole purpose 
and use of making, manufacturing, and brewing beer. 

And defendants say that at the time of the purchase of said 
brewery and buildings, machinery and property connected there- 
_ with, and when they made the improvements thereon and purchased 
the additional machinery and appliances connected therewith that 
the laws of the State of Kansas permitted and allowed the making, 
brewing, and manufacturing of beer, and such business was lawful. 
And defendants state that they, the said firm of Ziebold & Hagelin, 
purchased said property and made improvements thereon and 
bought the machinery and appliances connected therewith at the 
times aforesaid for the sole and exclusive use and purpose of making, 
manufacturing, and brewing beer, and for no other purposes what- 
ever; that they have used all of said property in said business 
since the same was purchased, and have conducted no other 
business therein; that said property is not suitable and could 
not be used for any other business whatever, owing to the 
peculiar construction and their location; that the cellars on 
said premises are built solely and expressly at greater expense 
for storing beer therein and the rooms and apartments of 
the building were. constructed solely. for the purpose of man- 


ufacturing beer therein, and could be adapted to no other pur- 


, 


i 
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pose ; that the value of said buildings on the first day of 
99 January, 1880, and during all of said year, was of the sum of 

$45,000, and said buildings are now, and have been since the 
year 1880, worth and of the value of $45,000.00, provided they are 
allowed to make, manufacture, and brew beer therein, but if they 
are prohibited and enjoined from using said buildings the same 
would not be worth to exceed $5,000; that the machinery and appli- 
ances in said buildings, on the 1st day of January, 1880, were worth 
the sum of $9,175.00; that said machinery and appliances are now, 
and have been ever since the Ist day of January, 1880, worth and are 
of the value of $9,175.00, provided the said defendants are allowed 
to use the same for the purpose for which they were bought, to wit, 
the making, manufacturing, and brewing of beer, but if said defend- 
ants should be enjoined and restrained from using said machinery 
and appliances they would not be worth to exceed $1,000.00. 

And the defendants further say that they have no other business 
or occupation other than that of making, manufacturing, and brew- 
ing beer; that they have spent fifteen years in purchasing, putting 
up, and improving said buildings, machinery, and appliances and 
in building up their trade and learning their said business; that 
they have no other means of support other than that derived from 
said brewery; that if they are not permitted to carry on their said 
business it will result in their total ruin and bankruptcy, and will 
prevent them from supporting their families, who rely upon them 
entirely for support; that no compensation has been made or ten- 
dered to said defendants for the value of their said property, which 
value will be destroyed as aforesaid, and no proceedings have been 
instituted or had for the purpose of making compensation to said 
defendants for destruction of the value of their said property, and 

that the law under which this proceeding has been instituted 
100 = does not authorize or provide that any compensation shall be 

made to these defendants for the destruction of their said 
property, and no other law of the State of Kansas authorizes or pro- 
vides for such compensation. 

And defendants say that the law under which this proceeding has 
been instituted is in conflict with and contravention of the Constitu- 
tion of the United States of America, and particularly and especially 
that portion of said Constitution which reads as follows: Art. 4. The 
right of the people to be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures shall not be vio- 
lated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place 
to be searched and the persons or things to be seized. And also that 
portion of section 1, art. 14, of the Constitution of the United States 
which provides that no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of life, liberty, or 
property without due process of law, nor deny to any person within 
its jurisdiction the equal protections of the laws. 

That notwithstanding said provisions of the Constitution of the 
United States of America the Legislature of the State of Kansas, by 
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an act entitled “ An act amendatory of and supplemental to chapter 
one hundred and twenty-eight of the session laws of 1881,” being an 
act entitled “ An act to prohibit the manufacture and sale of intoxi- 
cating liquors except for medical, scientific, and mechanical pur- 
poses, and to regulate the manufacture and sale thereof for such ex- 
cepted purposes,” approved March 7, 1885, provided by section one 
of said act that it shall be unlawful for any person or persons to 

sell, barter for medical, scientific, or mechanical purposes any 
101 malt, vinous, spirituous, fermented, or other intoxicating 

liquors without first having procured a druggist’s permit there- 
for from the probate judge of the county wherein such druggist may 
at the time be doing business, ete. 

That this suit is brought and prosecuted against the defendants 
because, and only because, it is claimed that said defendants had not 
taken out and procured a druggist’s permit, and because no permit 
had been granted or issued by the probate judge of Atchison county, 
Kansas, authorizing the said defendants to sell, barter, or give away, 
or to keep for barter, sale, or gift, any intoxicating liquors, and to 
manufacture beer. 

That it is not alleged or pretended that said defendants are or 
have been engaged in the traffic or sale of intoxicating liquors for 
other than medical, scientific, and mechanical purposes, but that the 
place where said defendants are alleged to be and to have been 
engaged in the sale of intoxicating liquors is claimed and pretended 
to be a nuisance because, and only because, it is alleged that defend- 
ants have no permit granted or issued by the probate judge of 
Atchison county,.Kansas, authorizing the said defendants to sell, 
barter, or give away, or keep for barter, sale, or gift, any intoxicating 
_ liquors, and to manufacture beer in said buildings, and defendants 
is sought to be enjoined from the prosecution of. said business 
because it is alleged that they have not taken out and obtained a 
permit from said probate judge, and for that reason alone it is 
claimed and pretended that said defendants’ place of business should 
be shut up and abated as a public nuisance, and that upon a judg- 
ment of this court finding such place to be a nuisance under the 
provisions of section thirteen of said act hereinbefore referred to 
that the sheriff of Atchison county, Kansas, his deputy or under 

sheriff, or any constable of the proper county, or marshal of 
102 = any city where the same is located, shall be directed to shut 

up and abate such place by taking possession thereof and 
destroying all intoxicating liquors found therein, together with all 
signs, screens, bars, bottles, glasses, and other property used in keep- 
ing and maintaining such alleged nuisance. 

Said defendants claim, aver, and state that long prior to the 
passage of said acts by the Legislature, and prior to the year 1881, 
and since 1870, these defendants had erected, constructed, and 
built certain buildings, described in plaintiffs petition, of brick 
and stone, for the sole use of making and manufacturing beer therein, 
and purchased and placed therein costly and expensive machinery 
for the sole use of making and manufacturing beer, as hereinbefore 
alleged ; that said buildings and machinery can only be used for 
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the purpose of making and manufacturing beer, and ¢s useless and 
entirely worthless for any other purpose, and the said buildings and 
machinery are not adapted for any other purpose; that the laws of 
the State of Kansas authorized and permitted the making and manu- 
facturing of beer and the sale thereof without any permit, as is now 
required, when said buildings were constructed and machinery 
placed therein by these defendants. 

That if these defendants are not allowed to use said buildings and 
machinery for the manufacture of beer, for which such buildings 
were erected and said machinery purchased, it will render said prop- 
erty useless for any other purpose, and will be of no value whatever, 
and will financially ruin and bankrupt these defendants. 

And said defendants state that the value of said buildings when 
constructed was then and now is $50,000.00, and the machinery was 
and is worth the sum of $10,000.00, total costs and value of said 

buildings and machinery being the sum of $60,000.00. 
103 These defendants claim and aver that said provisions of 

said act of the Legislature of the State of Kansas, hereinbe- 
fore referred to, as well as each section and provision thereof under 
which the right is claimed to prosecute this action, is class legisla- 
tidn, and in effect abridges the privileges and immunities of these 
defendants as citizens of the United States and as citizens of the 
State of Kansas, and its enforcement would deprive these defend- 
ants of their property without the due process of law, and deny defend- 
ants the equal protection of the law, and would subject these de- 
fendants to unreasonable search and to unreasonable seizure and 
destruction of their property without probable cause therefor; and 
that said law and all the provisions thereof is void and in conflict 
with and in contravention of said section one, 1, article fourteen, 
14, of the Constitution of the United States, as also said article four, 
4, of said Constitution of the United States of America. 

And these defendants deny all unlawful combination in said _ bill 
charged ; without that, any other matter or thing material for them 
to make answer to and not herein sufficiently answered, avoided, or 
denied is true to the knowledge and belief of these defendants; all 
which matters and things these defendants are ready to aver and 
prove as this court shall direct; and pray to be hence dismissed 
with their reasonable costs and charges in this behalf most wrong- 


fully sustained. 
EVEREST & WAGGONER anp 
TOMLINSON & EATON, 
Solicitors for Defendants. 


STATE OF KANSAS, 
County of Atchison, 


Herman Ziebold and Joseph Hagelin, being first duly sworn, say 
that they are the defendants named in the ebove and forego- 

104 ~=ing answer, and that they have read and heard read the same 
and know the facts and statements therein set forth and 


representations therein made to be true of their own knowledge. 
HERMAN ZIEBOLD. 


JOSEPH HAGELIN. 
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Subscribed and sworn to before me this 10th day of February, 
A. D. 1887... 
[SEAL] <= ° W. J. RATERMAN, 
: Notary Public. 
Com. expires Feb. 11th, 1890. 


Endorsed: No. 5677. The State of Kansas on the relation of J. 
I’. Tufts, assistant attorney general of the State of Kansas for Atchi- 
son county, Kansas, vs. Herman Ziebold & Joseph Hagelin, partners 
. Ziebold & Hagelin. Answer. Filed Feb. 10, 1887. A.S. Thomas, 
clerk. : 


105 At a term of the circuit court of the United States of 

America for the district of Kansas, in the eighth circuit, 
began and held in the city of Topeka, in said district, on the 22nd 
day of November, 1886. 


THe STATE OF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Complainant, 

vs. 
HERMAN ZIEBOLD and JoserpH HaGeEtin, Partners as Ziebold & 
Hagelin, Defendants. 


Now, this 10th day of February, 1887, this cause came on to be 
heard on motion of the complainant submitting on amended and 
recast bill and answer of the defendants and was argued by coun- 
sel,and thereupon, upon consideration thereof, it is now, by the 
court here, ordered, adjudged, and decreed as follow, viz: That the 
court finds for the defendant, and that the complainant is not enti- 
tled to the relief prayed for in the bill of complaint herein, and the 
bill is hereby dismissed at complainant’s costs taxed, to which order, 
judgment, and decree the complainant excepted, and now prays an 
appeal to the Supreme Court of the United States, which is now 
allowed, and the bond in appeal fixed at $300; and the bond now 
here produced is hereby approved. 
DAVID J. BREWER, 

Circuit Judge. 


Endorsed: No. 5677. The State of Kansas on the relation of 
J. F. Tufts, assistant attorney general of the State of Kansas for 
Atchison county, Kansas, vs. Herman Ziebold & Joseph Hagelin, 
partners as Ziebold & Hagelin. Decree. Filed Feo. 10,1887. A. 
S. Thomas, clerk. 
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106 In the Supreme Court of the United States. 


THE Strate oF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Complainant, 

vs. 
HERMAN ZreBo_p and JosErH HaGetin, Partners as Ziebold & 
Hagelin, Defendants. 


Know all men by these presents that S. B. Bradford and E. A. 
Austin, of Topeka, of Shawnee county, Kansas, 7s held and firmly 
bound unto Herman Ziebold and Joseph Hagelin, partners as Zie- 
bold & Hagelin, defendants, in the sum of three hundred dollars, to 
be paid to the said Ziebold and Hagelin, defendants, and their ex- 
ecutors or assigns; to which payment, well and truly to be made, — 
bind ourselves and our heirs, executors, and administrators, firmly 
by these presents. 

Seal- with our seal- and dated this 10th day of February, 1887. 

Whereas the above-named complainant, The State of Kansas on 
the relation of J. F. Tufts, assistant attorney general of the State 
of Kansas for Atchison county, have taken an appeal to the Su- 
preme Court of the United States to reverse the decree rendered in 
the above-entitled action by the circuit court of the United States 
for the district of Kansas: 

Now, therefore, the condition of this obligation is such that if the 
said-named complainant, The State of Kansas on the relation of J. 
I’. Tufts, assistant attorney general of the State of Kansas for Atch- 
ison county, Kansas, shall prosecute its said appeal to effect and 

answer all damages and costs if it shall fail to make good its 
107 plea, then this obligation shall be void; otherwise — remain 


in full force and virtue. 
S. B. BRADFORD. 
EDWIN A. AUSTIN. 


Cond approved : 
DAVID J. BREWER, Judge. 


Endorsed: No. 5677. The State of Kansas on the relation of J. 
F. Tufts, assistant attorney general of the State of Kansas for Atch- 
ison county, Kansas, vs. Herman Ziebold and Joseph Hagelin, pert- 
ners as Ziebold & Hagelin. Bond. Filed Feb. 10, 1887. A.S. 


Thomas, clerk. 


108 UNITED STATES OF AMERICA, a 
Mstrict of Kansas, 


I, A. S. Thomas, clerk of the circuit court of the United States of 
America for the district of Kansas, do hereby certify the foregoing to be 
a true, full, and correct copy from the record of all the proceedings in 
the suit of The State of Kansas ex rel. J. F. Tufts, assistant attorney 
general of the State of Kansas for Atchison county, vs. Herman 
Ziebold and Joseph Hagelin, partners as Ziebold & Hagelin, No. 
5677 in said court. 


LO Le ttt et tm 


HERMAN ZIEBOLD ET AL., &C. 61 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Topeka, in said district of 
Kansas, this 5th day of March, A. D. 1887. 


The Seal of the Circuit Court of the United States, \ 
{ District of Kansas, 1862. 


A. S. THOMAS, Clerk. 


109 by the honorable D. J. Brewer, one of the judges of the cir- 
cuit'court of the United States for the district of Kansas, to 

Herman Ziebold and Joseph Hagelin, partners as Ziebold & 

Hagelin: 

Whereas the State of Kansas on the relation of J. F. Tufts, as- 
sistant attorney general of the State of Kansas for Atchison county, 
has lately appealed to the Supreme Court of the United States from 
a decree lately rendered in the circuit court of the United States 
for the district of Kansas, made in favor of you, the said Herman 
Ziebold and Joseph Hagelin, partners as Ziebold & Hagelin, and 
have required the security required by law, you are, therefore, hereby 
cited to appedr before the said Supreme Court, at the city of Washing- 
ton, D.C., on the 15th day of March, A. D. 1887, to do and receive 
what may appertain to justice to be done in the premises. 

Given under my hand, at the city of Leavenworth, in the district 
of Kansas, in the 8th circuit, this 10th day of February, A, D. 1887. 

DAVID J. BREWER, Judge. 


We hereby ‘accept service of this citation and enter our appearance 
in the Supreme Court of the United States for the above-named 


appellee. 
EVEREST & WAGGONER & 
TOMLINSON & EATON, 
Solicitors fur Defendants. 


[Endorsed :] No. 5677. The State of Kansas on the relation of 
J. F’. Tufts, assistant attorney general of the State of Kansas for 
Atchison county, Kansas, vs. Herman Ziebold and Joseph Hagelin, 
partners as Ziebold & Hagelin. Citation. Filed Feb. 10, 1887. 
A. 8. Thomas, clerk. 


110 In the Supreme Court of the United States. 


THE STATE OF Kansas on the Relation of J. F. Turts, Assistant 
Attorney General of the State of Kansas for Atchison County, 
Kansas, Appellant, 

US. 
ZIEBOLD and HaGELin, Appellees. 


The appeal of the State of Kansas on the relation of J. F. Tufts, 
assistant attorney general of the State of Kansas for Atchison — 
county, Kansas. 


To the honorable the Supreme Court of the United States : 


The above-named appellant and complainant respectfully shows 
to the court that on the 18th day of August, 1886, the above-named 
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complainant and appellant, The State of Kansas on the relation of 
J. F. Tufts, assistant attorney general of the State of Kansas for 
Atchison county, Kansas, filed its petition in the district court of 
Atchison county, Kansas, against the above-named defendants and 
appellees, Ziebold and Hagelin, in which petition the complainant 
avers that certain premises therein described is a place where spirit- 
uous, vinous, fermented, malt, and other intoxicating liquors are, 
and have been for several months last past, bartered, sold and given 
away, and where intoxicating liquors are kept for barter, sale and 
gift, in violation of Jaw, and are manufactured for barter, sale, and 
gift in the State of Kansas, and that said place, in consequence 
thereof, is a common nuisance to the State of Kansas. 

The petition prays that the said premises may be adjudged a com- 
mon nuisance, and that an order may issue directing the sheriff or 
other proper officer to shut up and abate said place, and that the 

said defendants be enjoined from using or permitting to be 
111 ~used such place where intoxicating liquors are sold, bartered, 

or given away, or are kept for barter, sale, or gift, or other- 
wise than by authority of law, and are manufactured for barter, 
sale and gift in the State of Kansas. : 

That afterwards the said defendants filed their bond and petition 
for removal to the circuit court of the United States, which appli- 
cation was, by the district court of Atchison county, Kansas, re- 
fused. 

That the defendants and appellees, notwithstanding, filed in the 
circuit court of the United States a duly certified transcript of said 
proceedings, and thereafter the complainant and appellant filed its 
plea in abatement to the jurisdiction of the circuit court, which ple: 
was by the court overruled ; and afterwards, on an order of the cir- 
cuit court to amend and recast the plea, the complainant and appel- 
lant filed an amended and recast bill alleging and praying as in the 
original petition, and the defendants and appellees filed their an- 
swer to said amended and recast bill alleging that, at the time they 
purchased and erected the buildings and premises described in the 
bill, the laws of the State of Kansas permitted the manufacture of 
beer and intoxicating liquors without any restrictions; that said 
buildings and premises were erected for that especial purpose, and that 
said property was useless for any other purpose than that for which 
they were constructed, to wit, the manufacture of beer and other in- 
toxicating liquors, and if enjoined from prosecuting that particular 
business they would suffer a total loss of the value of the buildings; 
that the law under which this prosecution was instituted was void 
and unconstitutional, and the provisions thereof were in violation 
of and in contravention to the provisions of article 4 and section 
one of article 14 of the amendments to the Constitution of the United 
States. 


That on Thursday, February 10th, 1887, at the November 

112 term, 1886, this cause being submitted on bill and answer, a 
final decree was made and pronounced in the cause, wherein 

it was in substance adjudged and decreed that the complainant and 
appellant, The State of Kansas on the relation of J. F. Tufts, assist- 
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ant attorney general of the State of Kansas for Atchison county, 
Kansas, was not entitled to the relief prayed for, and dismissing said 
bill at the cost of said complainant and appellant. 

Wherefore: appellant appeals from said order of the court over- 
ruling said plea in abatement, to the jurisdiction of the court, and 
from said final decree of the circuit court of the United States, and 
respectfully prays that the decree of said circuit court, and the bill, 
answer, plea in abatement, transcript, and all exhibits, evidence, 
proofs, and proceedings in said cause may be sent to the Supreme 
Court of the United States without delay, and that said order over- 
ruling said plea in abatement and said decree dismissing said bill 
may be reversed, and a decree made by the Supreme Court; that 
said Jaw is not unconstitutional for the reasons stated; that said 
complainant and appellant is entitled to the relief prayed for in the 
petition and bill, and that the cause be remanded to the district 
court of Atchison county, Kansas, for final trial and hearing, and 
for costs against said defendants and appellees in favor of said com- 
plainant and appellant in this court and in the circuit court of the 
United States, and for such other decree as to the said Supreme 


Court may seem just. 
S. B. BRADFORD, 
Att’y General and Solicitor for the Appellant. 


Endorsed on cover: Kansas C.C. U.S. No. 1882. The State of 
Kansas ex rel: J. F. Tufts, assistant attorney general of the State of 
Kansas for Atchison county, Kansas, appellant, vs. Herman Ziebold 
& Joseph Hagelin, partners as Ziebold & Hagelin. Filed April 25, 
1887. 3 
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IN THE SUPREME COURT 


OF THE UNITED STATES. | 


—_—— -— 


THE STATE OF KANSAS, on THE BELA- ) 
TION OF J. F. TUFTS, Assistant ATTORNEY mie 
GENERAL OF THE STATE OF KANSAS FOR 
AtTcHIson County, Appellant, 

: vs. 


HERMAN ZIEBOLD ann JOSEPH HA- 
GELIN, PARTNERS aS ZIEBOLD.& HaGEtin, 
. Appellees. 


BRIEF FOR THE STATE. 


Sint _ g. B. BRADFORD, 
Attorney General of the State of Kansas, 


Or Counext : . 
EDWIN A. AUSTIN, © 
' Assistant Attorney General. ‘ 
J. F. TUFTS, 
Asst. Attorney General for Atchison County, Kas. 
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IN THE 


Supreme Gourt of the United States. 


THE siicei OF KANSAS, on tHe Retation or J. F. 


Turts, ASSISTANT ATTORNEY GENERAL, PLAINTIFFS, 


V8 oe 


ZIEBOLD & HAGELIN, Derenpants. 


REASONS FOR ADVANCEMENT. 


This is a civil case, commenced in the district court of 
Atchison county, Kansas, in the name of the assistant attor- 
ney general of that county, to abate an alleged nuisance, to 

wit, a place where intoxicating liquors are bartered, sold, 
and given away, and are kept for barter, sale, and gift, in 
violation of law, and a place where intoxicating liquors are 
manufactured for barter, sale, and gift, in the State of Kansas, 
and to perpetually enjoin the defendants from using or per- 
mitting to be used the premises described in the petition 
for the purposes mentioned in violation of the prohibitory 
law of the State of Kansas. The defendants filed a bond 
and petition for removal to the circuit court of the United 
States, alleging that the law under which this proceeding 
was instituted was in conflict with the provisions of the 
Constitution of the United States, and especially Article 4 
of the Constitution, and Section One of Article 14 of the 
Constitution. | 
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The premises which are alleged to be a nuisance is a 
group of buildings owned and used by the defendants as 
a brewery in the manufacture of beer. | 

The defendants allege that at the time they purchased 
and erected these various buildings, the laws of the State 
of Kansas permitted the manufacture of beer and intoxi- 
cating liquors without any restrictions. That the property 
was useless for any other purpose than that for which they 
were constructed, to wit, the manufacture of beer and other 
intoxicating liquors, and that if enjoined from prosecuting 
that business they would suffer a total loss of the value of 
the buildings, for which destruction of value and property, 
the law in question makes no compensation nor method of 
obtaining compensation. A petition and bond for a removal 
was filed in the State court, and the application refused by 
that court, and an order of injunction granted. 

Notwithstanding this opinion denying the motion for re- 
moval, the defendants filed a transcript of the record in the 
circuit court, and on a plea in abatement, which is contained 
in the record filed in this Court, the circuit court adhered to 
its opinion and retained the case for hearing, and by reason 
of the position taken in that opinion, on final hearing on bill 
and answer, denied the relief prayed for in the bill and dis- 
missed it. 

There are a large number of cases in the State and Fed- 
eral courts of Iowa and Kansas which are dependent upon 
the question which arises in this cause, and a direct conflict 
exists between the rulings of the two courts on the question. 
It is, therefore, a matter of exceedingly important public in- 
terest that a speedy determination by this honorable Court 
be had. 
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The police regulations of the State of Kansas and of the 


State of Iowa, regulating the manufacture and traffic of in- 


toxicating liquors and their proper enforcement, will remain 
unsettled until the decision on this question and the opera- 
tions of government thereby greatly embarrassed, while the 
private interests of brewers and manufacturers in these sev- 
eral States, aggregating many thousand dollars in value, 
likewise remain in doubt. 


S. B. BRADFORD, 
Att'y General and Solicitor for Appellants. 


Ennis & WAGGONER 
and TomMLINsON & EATON, 


Solicitors for Appellees. 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


THE STATE OF KANSAS, on THE BELA- | 
TION OF J. F. TUFTS, Assistant ATTORNEY 
GENERAL OF THE STATE OF KANSAS FOR 
AtcH1son County, Appellant, 


vs. 


HERMAN ZIEBOLD anp JOSEPH HA- 
GELIN, PARTNERS AS ZIEBOLD & HAGELIN, 
Appellees. 


BRIEF FOR THE STATE. 


STATEMENT. 

THIs is a civil case, commenced in the District Court of 
Atchison .county, Kansas, in the name of the State, by the 
Assistant Attorney General for that county, to abate an al- 
leged nuisance, to wit, a place where intoxicating liquors are 
bartered, sold, and given away, and are kept for barter, sale 
and gift, in violation of law, and a place wheré intoxicating 
liquors are manufactured for barter, sale and gift, in the State 
of Kansas, and to perpetually enjoin the defendants from 
using or permitting to be used the premises described in the 
petition for the purposes mentioned, in violation of the pro- 
hibitory law of the State of Kansas. The defendants filed 
with the clerk of the district court a bond and petition for 
removal to the Circuit Court of the United States; and on the 
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hearing of said petition, the same was overruled by the judge 
of the district court, and the cases held for trial. 

The defendants, however, filed in said court transcript of 
the record in the case, and the same was docketed in said court 
as pending therein. 

The State filed a verified plea in abatement and to the juris- 
diction of the court, controverting the facts alleged in the peti- 
tion for the removal as the grounds of such removal. 

To this plea the defendants filed an answer, (replication ?) 
and upon the issue joined on the plea by such answer, the 
cause was submitted to the court. 

By agreement the proofs of the parties, plaintiff and de- 
fendant, were made by affidavits, all objections being waived, 
and no question being raised on either side as to the proper 
_ practice of taking proof on such an issue. 

Upon the hearing of the plea in abatement, it appearing 
that the answers to said pleas were not verified, it was agreed 
that each of said pleas should be considered as denied, only 
in so far as the same were denied in the affidavits filed for the 
defense in said case. 

It was also admitted that no application for a permit to 
sell or manufacture liquor on the premises described in the 
petition, the selling or manufacturing of which was sought to 
be enjoined, had ever been made by either of the defendants 
under the law. 

It was also agreed that upon the evidence offered upon 
said hearing, the said judge should consider, adjudge and 
issue such order of injunction, if any, as ought to be issued 
in said case, provided the said case was retained in that court. 

The court overruled the plea in abatement, holding the 
case for hearing in the Circuit Court. Afterwards the com- 
plainant and appellant filed an amended and recast bill, alleg- 
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ing and praying as in the original petition in the State court, 
but framed according to the equity pleadings. This amended 
and recast bill contains, in addition to the allegations in the 
original bill, substantially these three following propositions: 

First: That all rights, interests, estate and title in and to 
said premises vested in said defendants, were acquired with a 
full knowledge that all places where intoxicating liquors are 
sold in violation of law, were by the statutes of said State of 
Kansas declared to be a common nuisance, and directed to be 
shut up and abated as public nuisances. 

Second: That none of the malt, vinous, spirituous, fer- 
mented or other intoxicating liquors now in possession of 
said defendants on said premises, the barter, sale or gift of 
which in violation of the laws of the State of Kansas is sought 
to be enjoined in this action, were in existence prior to the 
adoption of said constitutional amendment, and the enactment 
of said acts by the Legislature of the State of Kansas. 

y Third: That at the time said defendants erected the build- 
ings and the appurtenances on the premises described in plain- 
tiff’s petition, and at the time said defendants acquired their 
present rights, interests, estate and title to said premises, the 
sale, barter and giving away of spirituous, vinous, fermented 
or other intoxicating liquors, without first taking out and 
having a license or permit, was prohibited by the laws of 
said State, punished by fine and imprisonment, and all places 
where such liquors were sold or given away in violation of 
law were declared to be common nuisances, and directed to 
be shut up and abated as such. 

These propositions were also contained in the plea in abate- | 
ment. In addition to these allegations, and as a part of the 
bill, there were annexed full copies of the laws of the State of 
Kansas, which authorize these proceedings, and also the law 
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| upon which the first and third of the foregoing propositions 
are based. 

The defendants filed their answer to said amended and 
recast bill, alleging that at the time they purchased and erected 
the buildings and premises described in the bill, the laws of 
the State of Kansas permitted the manufacture of beer and 
intoxicating liquors without any restrictions. That said 
buildings and premises were erected for that especial purpose ; 
and that said property was useless for any other purpose than 
that for which they were constructed, to wit, the manufacture 
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of beer and other intoxicating liquors, and if enjoined from 
prosecuting that particular business they would suffer a total 
loss of the value of the buildings. 

That the law under which this prosecution was instituted 
was void and unconstitutional, and the provisions thereof 
were in violation of and in contravention to the provisions of 
article 4 and section 1 of article 14 of the amendments to the 
constitution of the United States. 

On Thursday, February 10th, 1887, at the November term 
; 1886, this cause being submitted on bill and answer, a final 


decree was made and pronounced in the cause, wherein it was 
in substance adjudged and decreed that the complainant and 
appellant, the State of Kansas, on the relation of J. F. Tufts, 
Assistant Attorney General of the State of Kansas for Atchi- 
son county, Kansas, was not entitled to the relief prayed for, 
and dismissing said bill at the cost of said complainant and 
appellant. The complainant then brought this appeal to this 


| court. 
| ASSIGNMENT OF ERRORS. 


The complainant and appellant assigns as error, and asks 


for a reversal upon the following rulings of the court below: 
First: That the court below erred in overruling the plea in 
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abatement to the jurisdiction of the court, and in holding the 
case for hearing. 

Second: That the court below erred in rendering a final 
decree on the bill and answer for the defendants, and dis- 


missing complainant’s bill. 


THE PROPOSITION INVOLVED. 

The propositions involved in the record under these two 
assignments of error are substantially the same. ‘The plea 
contains one paragraph that is not repeated in the allega- 
tions of the amended bill, or admitted in the answer, 7. e., 
that the said defendants are not by this proceeding deprived 
of the free and unrestricted use and enjoyment of the prem- 
ises for the purpose of preparing and manufacturing beer 
for other markets, and for barter, sale and gift in other States. 
That the premises described in plaintiff’s petition, and the 
buildings thereon and machinery therein, are as valuable for 
such purposes of manufacturing for sale in such other States 
and countries as if used for the purposes of manufacturing 
for sale, barter and gift in this State. 

Upon these allegations we argue that under the issue sub- 
mitted on this plea in abatement, and under the proof made 
by the defendants, there being no negative in the affidavits 
of these allegations, that they should be taken as true and 
uncontroverted. 

The rights protected by the fourteenth amendment are not 
rights which individuals have as citizens of States, but they 
are such rights as they have as citizens of the United States. 

If the property used by the defendants is of undiminished. 
value if used for the purpose of manufacturing for barter, 
sale and gift in other parts of the sovereignty of the United 
States, and if by these proceedings the defendants are not 
restricted. in the use and enjoyment of these premises for such 
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purposes, then they are not deprived of their property, or of 
the use of it, or of any value within the guarantee of the 
fourteenth amendment. 

That they are restrained from selling and manufacturing 
for sale in a very small portion of the United States—a re- 
straint which, although it cuts them off from the neighboring 
markets, leaves free from all other portions of the United 
States, and which does not diminish the value of the property 
referred to, when used for such purpose of manufacturing for 
sale in other States, surely does not infringe upon the guar- 
antee of the fourteenth amendment. 

In support of this proposition is cited the case of Presser v. 


Illinois, 116 U.S., 252. The contention in that case was - 


that the sections of the military code of Lllinois under which 
he was indicted was an invasion of that clause of the first 
section of the fourteenth amendment to the constitution of 
the United States, which declares that “no State shall make 
“or enforce any law which shall abridge the privileges or im- 
“munities of citizens of the United States.” And in the 
opinion this court says, speaking by Mr. Justice Woops: “It 
“is only the privileges and immunities of citizens of the United 
“States that the clause relied on was intended to protect. A 
“state may pass laws to regulate the privileges and immunities 
‘“‘of its own citizens, provided that in so doing it does not 
“abridge their privileges and immunities as citizens of the 
“United States.” 

If this is true with reference to that clause of the first see- 
tion of the fourteenth amendment, it is true of the later clause 
in that section. But irrespective of this question, the proposi- 
tion involved in the issue as that submitted on the bill and 
answer is the same as that submitted on the plea in abatement. 

It is admitted that the premises described in the original 
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petition in the State court and in the amended bill was a place 
where intoxicating liquors were sold, bartered or given away, 
and kept for barter, sale and gift otherwise than by authority 
of law, and were manufactured for barter, sale and gift in the 
State of Kansas; and it is admitted that the defendants are 
the owners and keepers of such place. It is admitted that all 
the rights, interest, estate and title in and to said premises 
vested in said defendants, were acquired with full knowledge 
that all places where intoxicating liquors are sold in violation 
of law, were by the statutes of the State of Kansas declared 
to be common nuisances and directed to be shut up and abated 
as public nuisances. It is admitted that none of the intoxi- 
cating liquors now in possession of said defendants, the barter, 
sale or gift of which in violation of law is sought to be 
enjoined, were in existence prior to the adoption of the con- 
stitutional amendment and the prohibitory legislation in fur- 
therance thereof. 

By the affidavits of the defendants in opposition to the plea, 
and by their answer to the amended bill, it appears that the 
defendants purchased the property in 1871; that the property 
was erected for the purpose of, and was at the time of the 
purchase used for manufacturing, making, and brewing beer, 


and that the-defendants purchased it for that purpose, and for . 


no other purpose, and have since carried on the business of 
making, brewing and manufacturing beer continuously. That 
the property was then worth and of the value of $25,000. 
That they have since erected additional buildings, purchased 
machinery, and made improvements, making the total prop- 
erty worth and of the value of $54,175. That at the time 
they made the purchase and improvements, the laws of the 
State of Kansas permitted and allowed the making and manu- 
facturing of beer, and that such business was lawful. That 
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the buildings were valuable and suitable for no other busi- 
ness whatever; and that if they were prohibited and en- 
joined from making, manufacturing and brewing beer therein, 
the said property would not be worth to exceed from three to 
five thousand dollars. That the law under which this pro- 
ceeding is prosecuted is class legislation, and abridges the 
privileges and immunities of the defendants as citizens of the 
State of Kansas, and as citizens of the United States, and that 
its enforcement would deprive said defendants of their prop- 
erty without due process of law, and deny to said defendants 
equal protection of the law, and subject said defendants to un- 
reasonable search, and their property to unreasonable seizure 
or destruction without probable cause therefor; and that said 
laws are void and in conflict with, or in contravention to, 
article 4 and section 1 of article 14 of the amendments of the 
constitution of the United States. 

The claim that this law is in violation of the fourth 
amendment to the constitution, may be passed with the fol- 
lowing extract from the opinion of the judge of a district 


court of the State, in refusing a removal in this cause: 


“It is a part of the constitutional history of this country, that the 
ten amendments to the Federal Constitution, numbered 1 to 10 inclu- 
sive, which were submitted to the States for ratification by the first 
Congress at its first session, were intended as limitations upon the 
powers of the Federal Government, and not as restrictions upon the 
authority of the States; and as a result, no State statute can be held null 
and void by any court, State or Federal, on account of a supposed con- 
flict with these amendments, or any of them. Article 4, which is quoted 
in the petition for removal, and which relates to unreasonable searches 
and seizures, may therefore be dismissed from our consideration.” 

Barron v. The Mayor and City Council of Baltimore, 7 Pet. 243. 
Livingston’s Lessee v. Moore, 7 Pet. 469, 551, 552. 

Fox v. State of Ohio, 5 How. 410, 484, 435. 

Smith v. State of Maryland, 18 How. 71, 76. 


Twitchell v. The Commonwealth, 7 Wall. 321, 325, 326. 
United States v. Cruikshank, 92 U.S. 542, 552. 


The remaining question is, whether this legislation is in 
violation of the fourteenth amendment as taking property 


os”. 


4 
2 
i 
: 


9 


without due process of law; and the proposition involved in 
this question is, whether, where a citizen of a state purchases 
property and makes improvements thereon adapted to a par- 
ticular private business, which is then free from taxes, licenses 
or other restrictions, but which the legislature afterwardg,con- 
cludes to be detrimental to the public morals, the state can 
prohibit or regulate the use of that property for the purpose 
for which it was designated, adapted and valuable, without 
making compensation; whether such a prohibition or regula- 
tion without compensation would operate to deprive such per- 
son of his property without due process of law within the 
provisions of the fourteenth amendment. 


ARGUMENT. , 

1. The proposition presented in this case falls within the 
rule laid down by this court in Beer Company v. Massachusetts, 
97 U. S. 25; Fertilizing Company v. Hyde Park, 97 U.S. 659 ; 
Stone v. Mississippi, 101 U.S. 814, and Butchers’ Union Co. 
v. Crescent City Live-Stock Landing Co., 111 U.S. 746. 

2. The vested rights here claimed to be invaded, rest not 
as in the cases above cited, upon express legislative authority 
to engage in the particular private business, in pursuance of 
which authority the defendants in those cases had made large 
expenditures and outlays which would be lost or damaged by 
a withdrawal of such authority, but it rests upon negation. 
At the time of the purchase of the premises and the making 
of the improvements, the manufacture of intoxicating liquor 
was free from tax, license, or other restrictions. The sale of 
such liquors has always been under regulation and restraint, 
and places where such liquor is kept for sale in violation of 
law, have always been declared to be common nuisances. But 
upon the manufacture of intoxicating liquor, the statutes of 
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this State were silent until the enactment of the laws of 1881 
and 1885, set out in the record as exhibits to the bill. 

In the absence of all legislation, the defendants acquired 
their property and made the improvements thereon. To hold 
that these defendants had a right to continue the obnoxious 
use of these premises, which the Legislature has determined 
to be detrimental to the public morals, until compensation is 
made, would be to hold that there is, because of the absence 
of restrictive legislation while the improvements were being 
made, an implied contract right vested in them that the State 
would never interfere with them if they made improvements 
adapted to this particular business, and that it would never 
prohibit them from using or regulate the use of the property 
for the manufacture of beer, whether detrimental to the public 
morals or not. 

3. In the cases cited, the Supreme Court says that no ex- 
press contract of this kind can be made; that those defend- 
ants obtained no vested rights by reason of the legislative acts 
they relied on, and the valuable improvements they had made; 
that one legislature cannot so limit the discretion of its suc- 
cessors that they may not enact such laws as are necessary to 
protect the public health or morals; that statutory authority 
given by the State to corporations or individuals to engage 
in a particular private business attended with results that are 
detrimental to the public morals, while it protects them for 
the time against public prosecutions does not constitute a con- 
tract preventing the withdrawal of such authority. 

4. The Butchers’ Union Co, v. The Orescent City Co., 111 
U. S. 746, the last of those cited, is explicit. The Crescent 
City Co., by the act of the Legislature of Louisiana— which 
was assailed in the Slaughter-House cases, and there upheld, 
(16 Wall. 36)— was given an exclusive right for twenty-five 
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years, but in 1879 the monopoly features in this charter were, 
by article 258 of the constitution, adopted that year, abolished ; 
and the Butchers’ Union Co., availing themselves of this re- 
peal, entered upon the business, or were about to do so. The 
Crescent City Co., on the allegations that the constitutional 
provisions of 1879, and the subsequent ordinances of the city, 
were a violation of their contract with the State under the act 
of 1869, brought the suit reported to obtain an injunction for- 
bidding the Butchers’ Union Co. from exercising the business. 


In the opinion, the court says: 


“No one can examine the provisions of the act of 1869 with a knowl- 
edge that they were accepted by the Crescent City Co., and so far acted 
on that a very large amount of money was expended in a vast slaughter- 
house, and an equally extensive stock-yard and landing-place, and hesi- 
tate to pronounce that in form they have all the elements of a contract 
on sufficient consideration. 

“It admits of as little doubt that the ordinance of the city of New 
Orleans, under the new constitution, impaired the supposed obligation 
imposed by those provisions on the State, by taking the exclusive right 
of the company granted to it for twenty-five years, which was to the 
company the most valuable thing supposed to be secured to it by the 
statutory contract.” 


And the court further says: 


“While we are not prepared to say that the legislature can make 
valid contracts on no subject embraced in the largest definition of the 
police power, we think that, in regard to two subjects so embraced, it 
cannot, by any contract, limit the exercise of those powers to the pre- 
judice of the general welfare. These are public health and public 
morals. The preservation of these is so necessary to the best interests 
of social organization that a wise policy forbids the legislative body to 
divest itself of the power to enact laws for the preservation of health 
and the repression of crime. 

“Tt cannot be permitted that, when a constitution of a State, the 
fundamental law of the land, has imposed upon its legislature the 
duty of guarding, by suitable laws, the health of its citizens, especially 
in crowded cities, and the protection of their person and property by 
suppressing and preventing crime, that the power which enables it to 
perform this duty can be sold, bargained away, under any circum- 
stances, as if it were a mere privilege which the legislator could dispose 
of at his pleasure.” 


And in a still later case the Supreme Court of the United 
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States formulates the principle upon which the Beer Company 
case, the Fertilizing Company case, the Lottery case, and this 
later Slaughter-House case, depend. : 

In the New Orleans Gas Co. v. The Louisiana Lnght Co., 
115 U.S. 650, Mr. Justice HARLAN, delivering the opinion of 
the court, after discussing each of these cases separately, uses 


the following language: 


“The principle upon which the decisions in Beer Co. v. Massachusetts, 
Fertilizing Co. v. Hyde Park, Stone v. Mississippi, and Butchers’ Union Co. 
v. Crescent City Live-Stock Landing Co., rest, is that one legislature cannot 
so limit the discretion of its successors that they may not enact such 
laws as are necessary to protect the public health or the public morals. 
That principle, it may be observed, was announced with reference to 
particular kinds of private business which, in whatever manner con- 
ducted, were detrimental to the public health or the public morals. It 
is fairly the result of those cases, that statutory authority given by the 
State to corporations or individuals to engage in a particular private 
business attended by such results, while it protects them for the time 
against public prosecution, does not constitute a contract preventing 
the withdrawal of such authority, or the granting of it to others.” 


5. Can it be possible that that which “cannot be sold, bar- 
“gained away under any circumstances, as if it were a mere 
“privilege which the legislator could dispose of at his pleas- 
“ure,” can be surreptitiously lost? —that by mere silence and 
Inaction in its legislators the State can be deprived of the 
power that cannot be bargained away ?—that by simply putting 
up a brewery and the expenditure of a few thousand dollars, 
these defendants can forestall legislation and fasten upon the 
community the endurance of a decidedly obnoxious business, 
while they could not have obtained such right by express 
grant? 

6. It appears in the Butchers’ Union Co. v. Crescent City Co. 
case, that, relying on what the defendant supposed to be a con- 
tract, it had invested large amounts of money in buildings, 
apparatus, etc., which were adapted to the particular kind of 
private business which said company was authorized by ex- 
press legislative action to conduct. 


fw 


Sy 


ERS ne UT NRE 


13 


This court did not hesitate to pronounce that in form there 
existed all the elements of a contract on sufficient considera 

| tion. 
Contract rights are property in which corporations and in- 
dividuals may obtain vested rights the same as they may in 
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any other species of property. Contract rights upon which 
persons have acted, are as much within the protection of the 
fourteenth amendment, that no State shall deprive any person 
of his property without due process of law, as within the pro- 
vision that no State shall impair the obligation of a contract. 
They are as much within the protection of the fourteenth 
amendment as any other species of property. The Crescent 
City Company’s property was the exclusive right granted to 
it for twenty-five years, which the Supreme Court says was 
. the most valuable thing supposed to be secured to it by the 
legislative contract. Under this contract that company had 
made large expenditures. An act which at once destroyed the 
value of all this property, surely would deprive that company 
of its property without due process of law, equally with ihe 
legislation challenged in this case, yet this court says that the 
Legislature can make no such contract; that those defendants 
obtained no vested rights by reason of the legislative acts they 
relied on, and the valuable improvements they had made. 
That one legislature cannot so limit the discretion of its suc- 
cessors that they may not enact such laws as are necessary to 
protect the public health or public morals. That the statutory 
authority given by the State to corporations or individuals to 
engage in a particular private business attended with results 
that are detrimental to the public morals, while it protects 
them for the time against public prosecution, does not con- 
stitute a contract preventing the withdrawal of such authority. 


The defendants’ property which they claim they are de- 
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prived of without due process of law, is the use of the prem- 
ises described in the bill, for a certain purpose. The property, 
except for this particular use, is not interfered with. There 
was no express legislative authority granted them to engage 
in this particular business, but their vested rights, if they have 
any, are because they have made the improvements in the 
absence of any legislative authority. Through the absence of 
any legislation, the defendants raise up vested rights — prop- 
erty—of which they claim they are deprived without due pro- 
cess of law, by the prohibitory legislation under which this 
proceeding is prosecuted. But if the Crescent City Company 
obtained no vested rights in the contracts supposed to have 
been secured by express legislation, can it be said that these 
defendants secured a vested right to carry on a particular 
private business detrimental to the public health or public 
morals, because of the absence of any legislation on the sub- 
ject? ; 

Can there be any vested right in the use of the defendants’ 
property as a brewery for the manufacture of beer, which is 
more sacred than the contract rights of the defendants in the 
cases decided by the Supreme Court? 

7. Judge DILLON, in his work on Municipal Corporations, 
(p. 136,) says: 

“But it may here be observed that every citizen holds his property 
subject to the proper exercise of this power. . . . And it is well 
settled that laws and regulations of this character, though they may 
disturb the enjoyment of individual rights, are not unconstitutional, 
though no provision is made for compensation for such disturbances. 
They do not appropriate private property for public use, but simply 
regulate its use and enjoyment by the owner, and that the sovereign 
authority may by police regulations so direct the use of it that it shall 
not prove pernicious to his neighbors or the vitizens generally. 


It is not a taking of private property for public use, but a salutary 
restraint on a noxious use by the owner. That among these 


police powers is th» right of the State to regulate, prohibit and sup- 
press the liquor traffic, has not been doubted in this country since the 
license case of 5 Howard, 504. 
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“Tf the public safety, or the public morals, require the discontinuance 
of any manufacture or traffic, the hand of the legislature cannot be 
stayed from providing for its discontinuance by any inconvenience 
which individuals or corporations may suffer. All rigits are held sub- 
om ject to the police power of state.” (Beer Company v. Massachusetts, 97 
U.S. 25.) 


In Tiedeman on Limitations of the Police Power, a strongly 
biased work against a liberal construction of that power, it is 
said : 


“The reasonable enjoyment of one’s real estate is certainly a vested 
right, which cannot be interfered with or limited arbitrarily. The con- 
stitutional guarantee of protection for all private property extends 
equally to the enjoyment and the possession of lands. An arbitrary 
interference by the Government, or by its authority. with the reasonable 
enjoyment of private lands, is a taking of private property without due 
process of law, which is prohibited by the constitution. But it is not 
every use which comes within this constitutional protection. One has 
| a vested right to only a reasonable use of one’s lands. It is not difficult | 
al to find the rule which determines the limitations upon the lawful ways a 
or manner of using lands. It is the rule which furnishes the solution a 
of every problem in the law of police power, and which is comprehended 
in the legal. maxim, Sic utere tuo, ut alienum non ledas. One can law- 
. fully make use of his property only in such a manner as that he will 
not injure another. Any use of one’s lands to the hurt of another is a 
nuisance, and may be prohibited. At common law, that is a nuisance 
which causes personal discomfort or injury to health to an unusual de- 
gree. As it has been expressed in a preceding section, the right to 
personal security against acts which will cause injury to health or great 
bodily discomfort, cannot be made absolute in organized society. It 
must yield to the reasonable demands of trade, commerce, and other 
great interests of society.” (Sec. 122.) 


And in the same section it is further said: 


r “Granting that the act or trade produces discomfort or injury to 
health, it is ultimately a legislative question whether the public wel- 
fare requires the imposition of this burden. No one has a natural right 
to do that which injures another. If the law permits him to do this it 
is a privilege, which may be revoked at any time by the proper author- 
ity. The police power of the government is reposed in the legislature. 
It is quite a common experience for the legislature, either to prohibit 
altogether, or to regulate the doing of that which works an annoyance 
or injury to others.” 


And further in the succeeding section : 


“Tt is clearly within the legislative discretion .2 determine whether 
the private interest or the public good shal! yield in a case where the 
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two are antagonistic, and to prohibit or permit the doing of what pro- 
motes the public welfare and at the same time causes personal discom- 
fort or injury, and its judgment cannot be subjected to a review by 
the courts. The courts cannot reverse the legislative decree in such a 
case; it is not in any sense a judicial question. But the police power 
of the legislature, in reference to the prohibition of nuisances, is 
limited to the prohibition or regulation of those acts which injure or 
otherwise interfere with the rights of others.” (Sec. 122a.) 


The language of KENT, in 2 Kent Com. 340, is: 


“Unwholesome trades, slaughter-houses, operations offensive to the 
senses, the deposit of gunpowder, the application of steam power to 
propel cars, the building with combustible materials, and the burial of 
the dead, may all be interdicted by law, in the midst of the dense masses 
of: population, on the general and rational principle that every person 
ought so to use his property as not to injure his neighbors; and that 
private interests must be made subservient to the general interests of 
the community.” 


The People v. Hawley, 3 Mich. 330, is a case that was al- 
most identical with this case: 


“Tt was an action brought to recover of the defendant the penalties 
imposed by the act approved February 12, 1853, entitled ‘An act pro- 
hibiting the manufacture of intoxicating beverages, and the traffic 
therein.’ By the case agreed upon by the counsel of the parties, the 
defendant, on the 22d of December, 1853, and since the first day of said 
month, was and had been a manufacturer of strong beer and ale, and 
also a seller thereof, in the city of Detroit. He had been engaged in 
the business of brewing malt liquors, consisting of ale and strong beer, 
in the city of Detroit, since 1843. On the 23d of December, 1853, and 
on the first day of the same month, he had on hand ale manufactured 
in Detroit previous to that time, to the value of more than $1,200, and 
trade fixtures to the amount of more than $15,000, put up expressly for 
the brewing business, and not susceptible of use for any other purposes, 
for which, or for the use thereof, no compensation had been made or 
tendered him. The defendant on the 24th of January, 1853, at Detroit, 
entered into a written agreement with a firm of Chicago, whereby he 
agreed to sell and forward to said firm at Chicago, from Detroit, all 
quantities of malt liquors which said firm might need in their business 
for five years thereafter, which contract had remained in force since 
its date. 

“In pursuance of said contract, the defendant, on the 2d of Decem- 
ber, 1853, at Detroit, sold and forwarded to the other party thereto, 
liquors, and it was admitted that he intended to manufacture and sell, 
and was manufacturing, ale and strong beer of the same kind, under 
his contract.” 
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And in the decision of that case, the court says: 


“It is urged by the counsel for the defendant that, having a large 
investment of money in buildings and fixtures connected with his busi- 
ness of brewing ale and strong beer, which are useless for any other 
purpose, the Legislature cannot deprive him of the use of his said 
property for the purpose for which it was designed, without providing 
compensation for his buildings and fixtures. But we negative this as- 
sumption.: In the exercise of its police power, a State has full power 
to prohibit, under penalties, the exercise of any trade or employment 
which is found to be hazardous or injurious to its citizens, and de- 
structive of the best interests of society, without providing compensa- 
tion to those upon whom the prohibition operates. 

“The same principle applies to‘the position assumed by the defend- 
ants in reference to this contract. The law does not operate directly 
upon the contract, and therefore it is not within the prohibition of the 
constitution of the United States or of this State. Indeed, the defend- 
ant stands in a very singular attitude. By similar means any man 
might forestall legislation, and fasten upon any community the endur- 
ance of the presence of the most decidedly hazardous occupation for 
an indefinite number of years.” 


It is stated in Commonwealth v. Tewksbury, 11 Metcalf, 55: 


“All property is acquired and held under the tacit condition that it 

shall not be so used as to injure the equal right of others, or to de- 
stroy or greatly impair the public interests of the community. . 
It is competent for the legislature to interpose, and by positive enact- 
ment to prohibit a use of property which would be injurious to the 
public. . . . And that such law is not a taking of the property for 
public use, within the meaning of the constitution, but it is a just and 
legitimate exercise of the power of the legislature to regulate and re- 
strain such particular use of property as would be inconsistent with or 
injurious to the rights of the public.” 


To hold otherwise would be destructive to all social or- 
ganization. As was said in Coates v. Mayor of New York, 7 
Cowen, 585: : 

“Nuisances might, and undoubtedly would be, multiplied to an in- 
tolerable extent. Nor can it make any difference that the right is pur- 
chased previous to the passage of the by-law, or before it becomes 
necessary. ‘These laws are usually enacted with a view to evils already 
existing. Till thestate of things is such as to render the act complained 
of a nuisance upon actual experiment, no law is passed. Every right, 
from an absolute ownership in property, down to a mere easement, is 
purchased and holden subject to the restriction that it shall be so ex- 
ercised as not to injure others. Though at the time it be remote and 
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inoffensive, the purchaser is bound to know, at his peril, that it may 
become otherwise by the residence of many people in its vicinity, and 
that it must yicld to by-laws or other regular remedies for the suppres- 
sion of nuisances.” 


In Commonwealth v. Intoxicating Liquors, 115 Mass. 153, 
(Beer Co. v. Mass., 97 U.S.,) the following language appears 


in the opinion: 

“By its charter, the claimant is a private manufacturing corpora- 
tion, with the same power as a natural person to do that which its 
charter authorized; and by implication with the same power as an in- 
dividual to deal with and sell its property so manufactured. But the 
authority of the legislature over the property or the use of the prop- 
erty of a corporation is not lost because no power is reserved to repeal 
or amend its charter. Any laws the sovereign power may find it neces- 
sary or salutary to enact, regulating, controlling, restricting or pro- 
hibiting the sale of a particular kind of property for the general benefit, 
apply as well to the property of corporations, like the claimant, as to 
individuals. Such laws are in the nature of police regulations, and in- 
dividuals and corporations are alike subject to them. Indeed, all 
property is held subject to such restrictions, and it is immaterial that 
the restriction is imposed after the property is acquired or becomes 
valuable, or after the charter is granted, or before it becomes necessary, 
in the judgment of the legislature, to pass a law on the subject. 
Every such law limits, restrains, impairs, and in some cases destroys 
the uses, which were previously enjoyed, of the property so made the 
subject of legislation, but the extent to which it may do so does not 
affect the validity of such laws, or their equal application to all owners 
of such property. They are presumed to be passed for the common 
good, and to be necessary for the protection of the public, and cannot 
be said to impair any right, or the obligation of any contract, or to do 
any injury in the proper and legal sense of these terms. (Common- 
wealth v. Alger, 7 Cush. 85, 86; Thorpe v. Rutland & Burlington Railroad, 
27 Vt. 140; People v. Hawley, 3 Mich. 330; Brick Presbyterian Church v. 
New York, 7 Cowen, 538; Vanderbilt v. Adams, 7 Cowen, 349; Coates v. 
New York, 7 Cowen, 585, 604, 606.)” 


In City of St. Louis v. Stern, 3 Mo. App. 48, the court uses 


the following language: 


“The right to compensation on account of private property taken 
for public uses is foreign to the subject of preventing or abating 
nuisances. A regulation which compels a man so to use his Own as not 
to interfere with the rights of others, does not therefore deprive him 
of his property, nor does it devote such property to any public use. 
As a member of the community he is considered, moreover, to be him- 
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self benefited. by that which restrains him from committing injury 
upon the public at large. In the present case the defendants were not 
required to surrender the property upon which their pens were located. 
They were simply required to discontinue such a use of it as contin- 
ually violated the natural and legal rights of others—rights fully as 
dear to them, and as much entitled to protection by the State, as any 
that the defendants could assert.” 


In Bishop on Statutory Crimes, (sec. 995,) that author 
says: 

“The doctrine governing this whole subject may be summed us thus: 
The State, in the enactment of its law, must exercise its judgment con- 
cerning what acts tend to corrupt the public morals, impoverish the 
community, disturb public repose, injure the other public interests, or 
even impair the comfort of individual members over whom its protect- 
ing watch and care are required. And the power to judge of this ques- 
tion is necessarily reposed alone in the legislature, from whose decision 
no appeal can be taken directly or indirectly to Any other department 
of the government. When, therefore, the legislature with this exclusive 
authority has exercised its right of judging concerning this legislative 
question, by the enactment of prohibitions like those discussed in this 
chapter, all other departments of the government are bound by the 
question which no court has a jurisdiction to review. And the question 
of the wisdom of the enactment is definitely settled by the enactment 
itself.” 


And again in section 564: 


‘No one contends that it is not competent for legislation to forbid 
any improper use of fists, by those who possess them. As, that a man 
shall not give to his neighbors, with his fists, black eyes and the like. 
' But it is urged by many that though legislation may properly give di- 
rection to the action of the bodily members of a man, it cannot thus 
restrain the use of his property. In reason, however, and according to 
established legal doctrine, the property is as much within legislative 
control] as the person.” 


And in State v. Mugler, 29 Kas. 252, *”.= prohibitory liquor 
law of 1881 was directly passed upon by the Supreme Court 
of Kansas. ' The opinion is given in full: 


VALENTINE, J.: The defendant, Peter Mugler, was prosecuted crim- 
inally, in two different cases, for violations of the prohibitory law. In 
the first case, the indictment contained but one count, charging that 
the defendant “did unlawfully manufacture and aid, assist and abet in 
the manufacture” of certain intoxicating liquors. In the second case, 
the indictment contained six counts, in the first five of which it charged 


+. 


20 


that the defendant, on five different days, sold intoxicating liquors in 
violation of law; and in the sixth count it charged that the defendant 
was guilty of keeping and maintaining a common nuisance, by keeping 
for sale and selling certain intoxicating liquors. In the first case, a 
motion was made by the defendant to quash the indictment, for the 
reason that it did not state facts sufficient to constitute any offense, 
and because it contained a double charge against the defendant. This 
motion was overruled by the court. A trial was then had in the case, 
before the court without a jury, upon an agreed statement ef facts, 
which admitted that the defendant, since October 1, 1881, without a per- 
mit, manufactured beer, an intoxicating liquor, in a brewery erected by 
him in Salina, Kansas, in 1877, and used thereafter by him as a brew- 
ery up to May 1, 1881, the time when the present prohibitory liquor 
law went into effect; “that said brewery was at all times after its com- 
pletion, and on May 1, 1881, worth the sum of $10,000 for use in the 
manufacture of said beer, and is not worth to exceed the sum of $2,500 
for any other purpose.” It was also admitted that the defendant used 
his brewery for the manufacture of beer after October 1, 1881, the same 
as he had done prior to May 1, 1881. In the second case, motions to 
quash the indictment, and to compel the prosecution to elect upon 
which count it would proceed, were made by the defendant, and were 
overruled by the court. A trial was then had in the second case, before 
the court without a jury, upon an agreed statement of facts, which ad- 
mitted that the sale charged in the first count of the indictment was 
made by the defendant, without a permit, and that it was a sale of beer 
manufactured by the defendant before the passage of the prohibitory 
act of 1881; but whether the beer thus sold was manufactured before 
the adoption of the constitutional amendment, in November, 1880, pro- 
hibiting the manufacture and sale of intoxicating liquors, except for 
medical, scientific and mechanical purposes, the record is silent; and 
for what purpose the beer was sold, the record is also silent. In each 
of these two cases the defendant was found guilty and fined $100, and 
in each he now appeals to this court. 

The principal question supposed to be involved in these two cases 
is as follows: Is or is not the present prohibitory liquor law consti- 
tutional, so far as it affects the defendant and his business in manu- 
facturing beer at his brewery. and selling the same? The defendant 
claims that such law is unconstitutional, and his counsel make a very 
able and elaborate argument in this court to show that it is unconsti- 
tutional. Among other things they say: 

“Ycars prior tothe enactment of the law, and even before the prohibition amend- 
ment to the constitution was discussed, the defendant erected his brewery and fur- 
nished it with the means necessary for the manufacture of beer, the subject of the 
charge in the indictment. When the amendment was adopted, and when the act for 
its enforcement became a law, the defendant’s money was thus invested, and his brewery 
was his ‘ property.’ The effect of the act isto close the doors of his business, and leave 


what had been valuable property, recognized and protected by the law, lifeless, unre- 
munerative, and almost worthless, as it idly rests under the condemnation of the new 
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departure. By a simple legislative edict, the defendant is stripped of $7,500 in value of 
property, as effectually as if consumed by fire. 

“In this he is deprived of property without due process of law, in violation of 
fundamental principles of government, and of the fourteenth article of the amendment 
to the constitution of the United States, which provides: ‘Nor shall any State deprive 
any person of life, liberty, or property, without due process of law.’ ‘ 

“The defendant is deprived of his property by mere force of the legislative decree. 
No rule is established or course prescribed by which his rights are in any way to be 
considered. The legislature finds him in the enjoyment of property, which public 
policy in this State has never even subjected to any police regulation, nor placed in any 
way under the surveillance of the law. It simply says to him: ‘ This business which 
you have built up under the protection of the law, and which to this time has not 
been held to infringe upon public rights in any way, is henceforth condemned asa 
nuisance, and the value of your property confiscated for the public good.’ There is no 
notice, no hearing, no opportunity for redress; nothing is heard but this inexorable 
decree of annihilation, and the defendant sits in the midst of the ruins of that which 
years of toil had accumulated, under the vain hope that he had security under the 
law.” 

Much that counsel say, we think has force. The legislature has prob- 
ably gone a long way in destroying the values of such kind of prop- 
erty as the defendant owned, and has possible gone to the utmost 
verge of constitutional authority. And yet we do not think that the 
result reached by counsel for the defendant necessarily follows from 
the facts and circumstances of this case. The defendant is certainly 
not deprived of his brewery, or of his liquor, or of any of his other 
tangible property. So far as the constitutional amendment and the 
prohibition act are concerned, he still retains his brewery and his 

f liquors, and all his other tangible property, just the same as he did 
prior to the passage or adoption of any of the present restrictive or 
prohibitory laws. But probably it is not his tangible property which he 
claims has thus been taken or destroyed or confiscated. It is his in- 
tangibie property, his vested rights, founded upon or incidental to the 
rightful enjoyment, or use, of his visible and tangible property, of 
which he claims to have been deprived. This brings us to a compari- 
son between the former restrictive and prohibitory liquor laws of this 
State, and the present restrictive and prohibitory liquor laws. In 1877, 
when the defendant erected his brewery, he had a right to manufacture 
all the beer or other intoxicating liquors which he chose; and he;can do 
so still, provided he first obtains a permit therefor from the probate 
judge, and he can easily obtain the permit by complying with the'terms 
and conditions upon which permits are issued. At that time he could 
manufacture intoxicating liquors for any purpose which he chose; but 
since the adoption of the constitutional amendment, in November, 1880, | 
he can manufacture such liquors only for medical, scientific and me- 
chanical purposes. His right to sell intoxicating liquors, however, was 
always restricted. In 1877, under the then existing laws, he hadno right 
to sell his beer or any other intoxicating liquor in any quantity, or in 

bes : ‘ 
any place in Kansas, or to any person, unless he had first obtained a 
license therefor; ( The State v.Volmer, 6 Kas. 371; Dolson v. Hope, 7 Kas. 

161; Alexander v. O’ Donnell, 12 Kas. 608;) and such is still the law. The 
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license is now called a “permit.” But even with a license, the defend- 
ant had no right under the old laws to sell his beer on Sundays, or on 
election days, or on the Fourths of July; or to any person who was in 
the habit of becoming intoxicated, against the known wishes of his wife, 
child, parent, brother, or sister; or to any minor, against the consent of 
his parent or guardian; or at any place except the place designated in 
his license, which in the present case would have been in the city of 
Salina. Besides, the defendant had no assurance under the old laws 
that he could procure a license. Licenses were not granted to anybody 
and everybody, but only to a select few, and then the license would con- 
tinue in force for the period of one year only, and no person could have 
any assurance that his license would be renewed. Both the issuing and 
renewal of licenses depended entirely upon the temper and disposition 
of the community in which the application was made. Under the old 
laws each community was given the privilege of determining for itself 
whether licenses to sell intoxicating liquors should be issued or not, and 
if none were issued, then the old law was as mucha prohibition law 
as the present liquor law. The old law might properly be called not 
only a license law, but also an option law, and a contingent prohibi- 
tion law—for licenses were allowed to be issued at the option of each 
community; and if they were not issued the law would become a virtual 
prohibition law. Under the old law the entire State might have become 
a complete prohibition state, at the option of its several communities, 
or each community might have authorized the issue of licenses, as it 
chose. In this respect the old law and the present law differ. The 
old law left the question of prohibition or license with each com- 
munity separately and exclusively, while the present law theoretically 
enforces prohibition upon all communities, whether they are willing 
or unwilling. We do not here wish to be understood as saying that our 
present liquor, or any liquor law which we have ever had in Kansas, is 
or has been an absolute and unqualified prohibitory liquor law. They 
have none of them been more than limited and qualified prohibition 
laws. Under the old law, the defendant, with a license, could sell his 
beer to any person and to all persons, with the exceptions heretofore 
mentioned; but under the present law, we suppose he is subject to at 
least one other restriction in his sales as to persons. He cannot now 
sell his beer for medical purposes, except to druggists. It would seem, 
however, that with a permit he may now sell his beer for scientific and 
mechanical purposes, to any and every person who might wish to pur- 
chase the same. And therefore it would seem that in this respect no 
additional restrictions over the old law are imposed. We think it will 
now appear that the old law and the new are not so vastly different as 
has been by some persons supposed. Both are restrictive in their char- 
acter; both are criminal laws, and both are prohibitory to some extent; 
and yet neither is absolutely and unqualifiedly a prohibition statute. 
Both restrict sales as to times, places and persons, and the present law 
as to purposes; and yet both laws allow sales to be made. Under the old 
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law, the defendant never had any authority to sell his beer, except with 
a license. He never had any positive assurance that a license would be 
granted to him, or if granted, that it would be extended or renewed; 
and even with a license, he could not sell his beer at any other place 
than at the city of Salina. And his right to sell beer for any considera- 
ble period of time was always based upon many uncertainties and con- 
tingencies. Under the present law, the defendant, with a permit, which 
he can easily obtain, can manufacture all the beer for medical, scientific 
and mechanical purposes which he chooses to manufacture, and can sell 
the same for such purposes, provided he can find purchasers therefor. 
The material restrictions imposed by the present law, in addition to 
those imposed by the old law, are simply as to the purposes for which 
he may sell, and as to the persons to whom he may sell for medical 
purposes. There are no other material or snbstantial restrictions. 
Under such circumstances we hardly think that the defendant had 
such a vested interest in the old law, or in anything else, as would pre- 
vent the passage of a law like our present prohibition act. It would 
hardly seem that the defendant, by erecting a brewery in 1877, and by 
operating it for some time afterward, could obtain such a vested inter- 
est in anything as to prevent further legislation with respect to intoxi- 
cating liquors, or a more restrictive and stringent character; or that he 
could go on, with or without legislation, and with or without a license, 
manufacturing and selling beer forever. We suppose that the defend- 
ant founds his right to continue to manufacture and sell beer solely and 
exclusively upon his supposed vested right to operate his brewery in 
undisturbed tranquility forever. He certainly will not claim that, in- 
dependent of his brewery, he had a vested right at the time the constitu- 
tional amendment was adopted, or at the time the present prohibition 
law was enacted, to either manufacture or sell any kind of intoxicating 
liquor which had not yet been brought intoexistence. His whole claim, 
we suppose, springs from the rights which his brewery is supposed to 
have conferred upon him. But these rights, we think. cannot have such 
far-reaching consequences as the defendant claims. The beer which 
the defendant is prosecuted for manufacturing was not in existence at 
the time when the constitutional amendment was adopted, or at the 
time when the prohibition act went into operation, but it was manu- 
factured since; and hence, independent of the defendant’s interest in 
his brewery, he could not have had any possible vested right at the time 
of the adoption and passage of the present prohibition laws, in the 
manufacture of such beer. Nearly the same may be said with respect 
to the beer which the defendant is prosecuted for selling. Presumably 
it was not in existence at the time when the constitutional amendment 
was adopted; besides, the sale of such kinds of liquor, when made as 
this sale was made, would have been a violation of the laws of Kansas, 
and a criminal offense, at any time for the last twenty-three years. In 
this respect the present law is not new. The sale in the present case 
was made without a permit or a license. It may be that the defendant 
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has suffered great loss on account of the passage of the prohibition 
act, but such loss is not the direct and immediate result of such act; it 
is simply the remote and consequential result of the act, and is wholly 
speculative and problematical. Such indirect and remote losses cannot 
render acts of the legislature unconstitutional. (The Beer Co. v. Mas- 
sachabetts, 97 U. 8. 25; Bartemeyer v. Iowa, 85 U. 8. [18 Wall.] 129.) 

It‘is frequently the case that the passage of statutes indirectly af- 
fects the values of property as this act does, and still we do not think 
that such statutes are ever declared to be unconstitutional merely for 
such reasons. We think that the present prohibition act of Kansas is 
constitutional, so far as it affects the defendant, and so far as it has any 
application to the two cases now under consideration. We do not think 
that the court below committed any error in either of these two cases; 
but even if it did with respect to the motions of the defendant, which 
it overruled, the errors were wholly immaterial. In the first case, the 
defendant was tried upon an agreed statement of facts, simply for 
manufacturing intoxicating liquors contrary to law. In the second 
case, he was tried upon an agreed statement of facts, upon the first 
count only of the indictment, and merely for selling intoxicating liquor 
contrary to law, and for one sale only; and in both cases we think the 
judgment of the court below was correct. 


Horton, C. J., concurring. 


Brewes, J.: I concur fully in the foregoing opinion, so far as it re- 
lates to the charge of selling beer; and I think the reasoning of my 
brother VALENTINE thereon is unanswerable. But as to the case in which 
the charge is of manufacturing beer, and without regard to the purpose 
for which it was manufactured, while I do not care to formally dissent, 
I must say that my judgment is not satisfied. The defendant may have 
manufactured the beer for his own consumption. It certainly is not 
shown or alleged that he did not, and in a criminal proceeding it is not 
to be presumed that defendant has done wrong. And I have yet to be 
convinced that the legislature has the power to prescribe what a citizen 
shall eat or drink, or what medicines he shall take, or prevent him from 
growing or manufacturing that which his judgment approves for his 
own use as food, drink, or medicine. 

Further, prior to the constitutional amendment, the manufacture of 
beer was free and unrestricted. No license, permit or condition was 
required. Under that state of the law this defendant invested his means 
in building and machinery suitable for the purpose of manufacturing 
beer, and unsuitable for any other purpose, worth $10,000 for the 
former use, and not to exceed $2,500 otherwise. The denial of the use 
has thus practically deprived him of $7,500. Is not this taking private 
property for public use, without any compensation? If the public good 
requires the destruction of the value of this property, is not prior com- 
pensation indispensable? 


IN THE 


Supreme Court of the aluited States. 


THE STATE OF KANSAS, on THE RELATION oF J. F. 
Turrs, ASSISTANT ATTORNEY GENERAL, PLAINTIFFS, 


Us. 


Merino ZIEBOLD & HAGELIN, DEFENDANTS. 


MOTION. 


Comes now the plaintiff by its solicitor, S. B. Bradford, 
and prays the Court for an order setting over and advancing 
this cause for trial and submission at this term of the Court 
for the several reasons assigned and herewith submitted, 
and that this cause be now heard on the presentation of the 

record and briefs filed: 
S. B. BRADFORD, 
Solicitor for Plaintiffs. 


my 
> 
£ 
£* 
al 
ak 
es, 
=e 
oe 
ae 
¥* 
rs 
By 
xs 
Ra 
or 
Sy 
hey 
4 
ia 
ee 
Sse 
ot 
at 
Be. 
hat 
Pe 
“f 
ba 
—t 
Ay 
"Fd 
ta 
ay 
Fail 
Te 
Sa 
et c. 
aR ny 
Sint 
Boxe? 
ag% 


ye 
sy 
Z 2 
Sai 
oy 


% 
er 
te. 
23a 
= 
b+ * 
a 
Joa 
ee 
ae: 
man 
e 
ee 
bs. ane 
FS 
FEN 
‘a 
aes 
hae 2 
BS 
ear! : 
ea 
he. 
ed 
Pa : 
cd 
nae es : 
roa 


Sa —er 
Mee 
Br eal pea 


| 
: 


a ell 


25 


In New Orleans Gas Co. v. Louisiana Light Co., 115 U.S. 
650, an exclusive contract similar to that granted the Crescent 
City Co. in 111 U.S., was before the court, but that being 


simply a contract covering the manufacture of gas and its dis- _ 


tribution for public and private use by means of pipes laid 
under legislative authority in the streets and ways of the city, 
the court held that “so far from affecting the public injuri- 
ously, it has become one of the most important agencies of 
“civilization for the promotion of the public convenience and 
“public safety.” 

“With reference to the contract in this case, it may be said 
“that it is not in any legal sense to the prejudice of the 
“ public health or the public safety.” ‘The constitutional pro- 
“hibition upon State laws impairing the obligation of con- 
“tracts, does not restrict the power of the State to protect the 
“public health, the public morals, or the public safety, as the 
“one or the other may be involved in the execution of such 
“contracts. Rights and privileges arising from contracts 
“with a State, are subject to regulations for the protection of 
“the public health, of the public morals, and the public 
“safety, in the same sense and to the same extent as are all 
“contracts, and all property, whether owned by natural per- 
“sons or corporations. Whatever, therefore, in the manu- 
“facture or distribution of gas in the city of New Orleans 
“proves to be injurious to the public health, the public com- 
“fort, or the public safety may, notwithstanding the exclusive 
“‘ grant to plaintiff, be prohibited by legislation or by municipal 
‘ordinance passed under legislative authority. It cannot be 
“said with propriety, that to sustain that grant is to obstruct 
“the State in the exercise of her power to provide for the 
“public protection of health and safety.” 

8. It is not every kind of vested property rights that falls 
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within the provision of the constitution, that no State shall 
pass any law impairing the obligation of contracts. Vested 
property rights which do not rest on contracts, may be divested 
by State legislation without infringing on the protection of 
that clause. (Satterlee v. Matthewson, 2 Pet. 380; Watson v. 
Mercer, 8 Pet. 88, and cases cited; Louisiana v. Mayor of New 
Orleans, 109 U. 8. 285.) 

In the last case cited, it was held that to deny to a munici- 
pal corporation the right to impose taxes to such an extent as 
to make it impossible to pay a judgment recovered against it 
for injuries done by a mob, is not depriving the owner of the 
judgment of property within the meaning of the fourteenth 
amendment, although the power to levy taxes for that pur- 
pose existed when the judgment was recovered, and by the 
change the owner of the judgment was rendered powerless to 
enforce his judgment, the reason being that the right being 
in no sense founded on contract, and merely statutory, it may 
be given or taken away at pleasure. 

9. When the bond and petition for a removal to the Cir- 
cuit Court was presented to the District Court of the State for 
approval, the judge of that court delivered an elaborate opin- 
ion reviewing all the authorities, and decided that the cause 
was not removable. No better presentation of the case can be 
made than is contained in the able opinion of Judge MARTIN, 
above referred to; and for the convenience of the court, we 
produce the same here as a part of our argument: 

Tux Stare or Kansas, ex rel. J. F. Turts, Assistant Attorney General, 
Plaintiff, vs. ZrzsoupD & Hacerin, Defendants. 


On application to remove to United States Circuit Court. 


Mazrtrn, J.: This is an action under the clause of section 13 of the 
prohibitory liquor law, which was added by the Legislature of 1885, the 
relator averring that the defendants have no permit from the probate 
judge of this county either to manufacture or sell intoxicating Jiquors, 
and that they are doing both at their brewery, near the city of Atchi- 
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son; asks that they be enjoined from selling and from manufacturing 
for sale, in the State of Kansas, any malt, vinous, spirituous, fermented, 
or other intoxicating liquors. 

The defendants have filed an answer, containing a general denial, 
and also an averment to the effect that the defendants’ brewery, which 
is alleged to be of the value of $60,000, was erected prior to the adop- 
tion of the prohibitory amendment to the constitution of this State, 
and the passage of the prohibitory law, for the purpose of manufac- 
turing beer, and that it is adapted to no other purpose, and that if the 
defendants are prevented from the operation thereof for the purpose 
for which it was erected, the same will be wholly lost to the defendants, 
and that said prohibitory act is unconstitutional and void. 

The defendants have also presented a petition and bond for the re- 
moval of the case to the Circuit Court of the United States for the dis- 
trict of Kansas for trial. In the petition for removal is is alleged that 
said prohibitory act is in contravention of ‘article 4, and section 1 of 
article 14, of the amendments to the Constitution of the United States. 

The record presents for adjudication certain Federal questions which 
will require the removal of the cause, unless the propositions involved 
have been settled by decisions of the Supreme Court of the United 
States. But as stated by the present learned Judge for the Eighth Cir- 
cuit, “when a proposition has once been decided by the Supreme Court, 
it can no longer be said that in it there still remains a Federal question.” me 
(State, ex rel., vs.e Bradley, 2 Kas. Law Jour. 376.) It is a part of the 
constitutional history of this country, that the ten amendments to the 
Federal Constitution, numbered 1 to 10 inclusive, which were submitted 
to the States for ratification by the first Congress at its first session, 
were intended as limitations upon the powers of the Federal Govern- 
ment, and not as restrictions upon the authority of the States; and as 
a result no State statute can be held null and void by any court, State 
or Federal, on account of a supposed conflict with these amendments, 
or any of them. Article 4, which is quoted in the petition for removal, 
and which relates to unreasonable searches and seizures, may therefore 
be dismissed from our consideration. 

Barron v. The Mayor and City Council of Baltimore, 7 Pet. 243. 
Livingston’s Lessee v. Moore, 7 Pet. 469, 551, 552. 

Fox v. State of Ohio, 5 How. 410, 434, 435. 

Smith v. State of Maryland, 18 How. 71, 76. 

Twitchell v. The Commonwealth, 7 Wall. 321, 325, 326. 

United States v. Cruikshank, 92 U. S. 542, 552. 

The real point suggested by the petition for removal is, whether in 
view of the decisions of the Supreme Court of the United States, it is 
yet an open question that the prohibitory liquor law of this State, in so 
far as it restricts the right to sell and manufacture beer, is or is not in 
contravention of section 1 of article 14 of said amendment, which reads 
as follows: 


“SEcTION 1. All persons born or naturalized in the United States and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they re- 
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side. No State shall make or enforce any law which shall abridge the privilege or im- 
munity of citizens of the United States, nor shall any State deprive any person of life, 
liberty or property without due process of law, nor deny to any person within its juris- 
diction the equal protection of its laws.” 

Our own Supreme Court, in a case nearly like this one, has held that 
the act is not in conflict with this section, Justice BREwER (now of the 
Federal Circuit bench) dissenting. (State vs. Mugler, 29 Kas. 252.) 

The United States Circuit Court for the Northern District of Georgia 
also takes the same view as our Supreme Court in the case of a brewery 
similarly affected by the recent local-option law of Georgia. (Weil vs. 
Calhoun, 25 Fed. Rep. 865.) 

In the case of State, ex rel., vs. Walruff, 2 Kas. Law Jour. 405, 22 Cent. 
Law Jour. 171, Judge Brewesk adheres, however, to his dissenting opin- 
ion in the Mugler case, and holds the statute in question to be in conflict 
with the fourteenth amendment, because no provision is made in the 
act for the payment of damages to property and business injuriously 
affected by its operation; and this decision has been followed by Judge 
Love, of the Federal District Court for Iowa, in two cases. (22 Fed. 
Rep. 883, 892.) 

The decisions of the State courts of last resort and of the inferior 
Federal courts are not conclusive upon the interpretation of the Federal 
Constitution. The Supreme Court of the United States is, however, the 
final expositor and arbiter of all disputed questions touching the scope 
and meaning of that sacred instrument, and its decisions thereon are 
binding upon all the courts, both State and Federal. 

Is the doctrine of the Walruff case supported by these decisions? 
With the utmost deference to the opinion of Judge BREWER, we are con- 
strained to think not. The authorities cited by him certainly do not 
justify his proposition, and other cases not referred to are inconsistent 
with his views. He treats the Walruff brewery as if taken by the State 
for public use without just compensation. Yet, this alone, if true, would 
not bea matter of Federal cognizance. By the fifth amendment the 
Federal Government was inhibited from depriving any person of life, 
liberty or property without due process of law, and also from taking 
private property for public use without just compensation. But as re- 
marked by Justice M1LuER in Davidson vs. New Orleans, 96 U. 8. 97, 105, 
in commenting on the clause of the fourteenth amendment forbidding 
the State from depriving any person of his property without due pro- 

cet 3 of law, “If private property is taken for public uses without just 
compensation, it must be remembered that when the fourteenth amend- 
ment was adopted the provision on that subject in immediate juxta- 
position ‘in the fifth amendment with the one we are construing was 
left out, and this was taken.” 

Prior to the adoption of the fourteenth amendment, a man whose 
property was taken by any State process for public use without just 
compensation could not on that ground resort to ro Federal courts for 
redress. His remedy was in the State courts, and it remains so to this 
day, that amendment being entirely silent upon the subject. But the 
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doctrine in the Walruff case seems to assume that the deprivation of 
property without due process of law is the same thing as the taking of 
private property for public use without just compensation, or that the 
former includes the latter. But the statesmen who framed the early 
amendments were at least as wise and had as accurate an understand- 
ing of the import of words in a fundamental law, as any who have suc- 
ceeded them. They were not given to a waste of words, nor the useless 
and perplexing repetition of the same propositions in different forms. 
They recognized the fact that private property might be taken for pub- 
lic use under regular process without just compensation, and also that 
a man might be deprived of his property without due process of law, 
and yet obtain compensation therefor to the full measure of its value; 
and the Federal Government was inhibited from both of these forms of 
injustice, while the States were left free to establish such rules on the 
subject as they deemed proper. 

Since the adoption of the fourteenth amendment, however, the fact 
that a person is deprived of his property by a State, without due pro- 
cess Of law, constitutes a ground for the exercise of jurisdiction by the 
Federal courts. Referring to this subject in the case of Davidson v. 
New Orleans, supra, Justice MILLER says: : 

“Tt is not a little remarkable that, while this provision has been in the Constitution 
of the United States as a restraint upon the authority of the Federal Government, for 
nearly a century, and while during all that time the manner in which the powers of 
that government have been exercised has been watched with jealousy, and subjected to 
the most rigid criticism in all its branches, this special limitation upon its powers has 
rarely been invoked in the judicial forum or the more enlarged theater of public dis- 
cussion. But while it has been a part of the Constitution asa restraint upon the pow- 
ers of the States only a very few years, the docket of this court is crowded with cases 
in which we are asked to hold that State courts and State legislatitres have deprived 
their own citizens of life, liberty and property without due process of law. There is 
here abundant evidence that there exists some strange misconception of the scope of 
the provision as found in the fourteenth amendment. In fact, it would seem from the 
character of many of the cases before us, and the arguments made in them, that the 
clause under consideration is looked upon as a means of bringing to the test of the de- 
cision of this court the abstract opinions of every unsuccessful litigant in a State court 
of justigg'of the decision against him, and of the merits of the legislation on which 


, such @decision may be founded.” 


Neither the State nor the Federal courts ever had any rightful power 
to avoid an act of a State legislature because by such court deemed im- 
politic or unreasonable. It could only be so avoided when in contra- 
vention of the Constitution of the State, or of the Federal Constitution, 
or some act of Congress passed or treaty made in pursuance of its au- 
thority. The views of a court upon the merits or demerits of a statute 
have nothing to do with its validity. In the Walruff case an effort ap- 
pears to be made to blend and combine two principles; one embraced 
in the fourteenth amendment, and the other entirely outside of the con- 
stitution, and then to show that the Kansas liquor law is in conflict with 
the combined principle. The syllabus of the case shows this. It reads 
as follows: 


“The prohibitory amendment to the constitution of Kansas, and the laws passed 
in pursuance thereof, condemn and confiscate to public use all property then in use for 
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the manufacture of the prohibited articles, and having failed to provide compensation 
therefor, are in violation of the fourteenth amendment to the Constitution of the 
United States, as taking property without due process of law.” 


Waiving, however, for the present, this unwarranted blending of con- 
stitutional and extra-constitutional principles, it is safe to assert that 
: no decision of the Supreme Court of the United States either estab- 
lishes or tends to establish the doctrine that a liquor law such as ours 
operates upon the owners of distilleries or breweries as a taking of 
private property for public use, or as a deprivation of property without 
a due process of law. 
| The scope of the first section of the fourteenth amendment was first 
fully discussed by that tribunal in the Slaughter-House case, 16 Wall. 36: 


“The Legislature of Louisiana, on March 8, 1869, passed an act conferring upon the 
‘defendant company, a corporation created by the act, the exclusive right, for twenty-five 
years, to have and maintain slaughter houses, landings for cattle, and yards for confin- 
ing cattle intended for slaughter, within the parishes of Orleans, Jefferson, and St. Ber- 
nard, a territory comprising an area of 1,154 square miles, including the city of New 
Orleans, and prohibiting all other persons from keeping or having slaughter houses, 
landings for cattle, and yards for confining cattle intended for slaughter, within said 
limits, and requiring that all cattle and other animals to be slaughtered for food in that 
district should be brought to the slaughter houses and works of said company, to be 
slaughtered upon the payment of a fee and certain perquisites to the company for such _ 
service. The plaintiffs, an association of butchers, averred that prior to the passage of 
' the act in question they were engaged in the business of procuring and bringing to 
said parishes, animals suitable for human food, and in preparing the same for market; 
that in the prosecution of this business they had provided in these parishes suitable 
establishments for landing, sheltering, keeping and slaughtering cattle, and the sale of 
meat; that with their association about 400 persons were connected, and that in said 
parishes almost 1,000 persons were thus engaged in procuring, preparing and selling 
animal food. It is evident that the establishment of the plaintiffs would be rendered 
almost valueless, and their business substantially broken up, by the operation of the 
monopoly created by the Legislature. And yet the Supreme Court held that this legis- 
lation was not in contravention of any of the provisions of the fourteenth amendment, 
but that it was a valid exercise of the police power of the State of Louisiana, with 
which the Federal courts could not rightfully interfere.” 


In the entire official report of the case, embracing nearly one hun- 
dred cases, and including the brief of the unsuccessful counsel, the 
opinion of the court, and the views of three of the dissenting Justices, se 
there is not a word of reference to the taking of private property for 
public use without first compensation. The learned Justice did not 
seem to regard this as one of the evils that the fourteenth amendment 
was designed to remedy. To the argument that the butchers were de- ) 
prived of their property without due process of law, Justice M1LuzR, 
delivering the opinion of the court, answered as follows: 


“It is sufficient to say that under no construction of that provision that we have 
ever seen, or that we deemed admissible, can the restraint imposed by the State of 
Louisiana upon the exercise of their trade by the butchers of New Orleans, be held to 
be a deprivation of property within the meaning of that provision.” 


In the case of Bartemeyer v. Iowa, 18 Wall. 129-133, Justice M1LuLER | 
again delivering the opinion, the court says: | 


“The weight of authority is overwhelming that no such immunity has heretofore 
existed as would prevent State legislatures from regulating and even prohibiting the 
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traffic in intoxicating drinks, with a solitary exception. That exception is the case of 
a law operating so rigidly on property in existence at the time of its passage, absolutely 
prohibiting its sale, as to amount to depriving the owner of his property. A single case, 
Wynehamer v. The People, 3 Kernan, 485, has held that as to such property the statute 
would be void for that reason. But no case has held that such a law was void as violat- 
ing the privileges or immunities of citizens of a State or of the United States. If, - 
however, such a proposition is seriously urged, we think that the right to sell intoxi- 
cating liquors, so far as such right exists, is not one of the rights growing out of citi- 
zenship of the United States, and in this regard the case falls within the principles laid 
down by this court in the Slaughler-House case.” 

The “solitary exception” from the principle is then referred to as 
follows: 

“But if it were true, and if it were fairly presented to us, that the defendant was 
the owner of the glass of intoxicating liquor which he sold to Hickey at the time that 
the State of Iowa first imposed an absolute prohibition on the sale of such liquor, then 
we can see that two very grave questions would arise, namely: 1. Whether this would 
be a statute depriving him of his property without due process of law; and secondly, 
whether it would be so far a violation of the fourteenth amendment in that regard as 
would call for judicial action by this court.” 


And Justice Frexp, concurring specially, says: 

“T have no doubt of the power of the State to regulate the. sale of intoxicating liq- 
uors when such regulation does not amount to the destruction of the right of property 
inthem. The right of property in an article involves the power to sell and dispose of 
such article, as well as to use and enjoy it. Auy act which declares that the owner 
shall neither sell nor dispose of it, nor use and enjoy it, confiscates, depriving him of 
his property without due process of law.” 

In the Walruff case Judge Brewer lays great stress upon those pas- 
sages relating to the doctrine in the New York case. But what rele- 
vancy they had to the Walruff case is difficult to imagine. It was not 
claimed that Walruff had any beer that was manufactured prior to the 
adoption of the prohibitory amendment and the passage of the pro- 
hibitory law of 1881; and if such a fact had been made to appear, still 
neither said amendment nor the act of 1881 imposed an absolute pro- 
hibition upon the sale of such beer and not even the slightest restric- 
tion upon its use, except that the owner shall not become drunk by 
imbibing it. Although the tenth amendment to our State Constitu- 
tion and the legislation in pursurance thereof are commonly called pro- 
hibitory, yet they are not so in strictness of speech, as fully stated by 
our Supreme Coart in the Mugler case. The evident purpose of both 
is to diminish the evils of intemperance by placing the manufacture 
and sale of intoxicating liquors under regulations more strict than those 
formerly existing. 

It is said, however, that Walruff owned a brewery —a building and 
its appurtenances especially adapted to the manufacture of beer — 
prior to the adoption of said amendment. This is a great remove 
from the “solitary exception” mentioned by Justice MILuzE in the 
Iowa case — a remove from the product in the manufactory. But the 
title to such brewery is in no manner affected or incdmbered by the 
amendment and the statutes. Neither the real estate nor the personal 
property “taken” by the State for public use. The State obtains no 
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title, no easement, no license, nothing. And the owner is in nowise de- 
prived of his property; he parts with nothing. It is true that the 
State restricts and regulates to some extent the use of such property, 
so that, in the opinion of the legislature, it shall not be an instrument 
of hurt and injury to the public. And this brings us to the quotation 
by Judge Brewer from the opinion of Justice Freup in the Chicago 
Elevator case, entitled Munn v. Illinois, 94 U. S. 118, 141, as follows: 

“All that is beneficial in property arises from its use and the fruits of that use; and 
whatever deprives a person of them deprives him of all that is desirable or valuable in 
the title and possession. If the constitutional guaranty extends no further than to 
prevent a deprivation of title and possession, and allows a deprivation of use, and the 
fruits of that use, it does not merit the encomiums it has received.” 

It must be remembered, however, that this is not the opinion of the 
court, but only the view of one of the two dissenting Justices. The 
court, by Chief Justice Warts, states as its opinion that by the powers 
inherent in every sovereignty, a government may regulate the conduct 
of its citizens toward each other, and when necessary for the public good, 
the manner in which each shall use his own property. Accordingly, it 
was held that notwithstanding the provisions of the fourteenth amend- 
ment to the Constitution of the United States, the grain elevators built 
in Chicago by private enterprise, with private capital and owned by 
individuals prior to the adoption of the Constitution of 1870 by the 
people of Mlinois, were so far subject to the power of the State under 
that constitution, that a subsequent legislature might make rules and 
regulations for the government of elevators in their dealings with their 
patrons, and might fix the value of the use of such elevator property 
by establishing maximum rates for the storage, handling and transfer 
of grain. 

The case of Beer Company v. Massachusetts, 97 U. 8S. 25, reaffirms 
Bartemeyer v. Iowa, and upholds to the fullest extent the authority of 
the States over the manufacture and sale of intoxicating liquors, sub- 
ject to the one exception specified in the Iowa case, which has been 


already fully discussed. In this case, however, the Beer Company relied — 


upon certain chartered privileges in the nature of a contract rather than 
upon the fourteenth amendment, but the court held that the Legislature 
could not by any contract divest itself of its police power, which was 
held to extend to the protection of the lives, health and property of her 
citizens, the maintenance of good order and the preservation of the 
public good. 

See further as to the police powers of the State, Patterson v. Kentucky, 
97 U. S. 501, and authorities cited. 

In Stone v. Mississippi, 101 U.S. 814, it appeared that in 1867 the 
Legislature of Mississippi granted a charter to a lottery company for 
twenty-five years in consideration of a stipulated sum of cash, an an- 
nual payment of a further sum, and a percentage of receipts for the 
sale of tickets. A provision of the Constitution adopted in convention 
May 15, 1868, and ratified by the people December 1, 1869, declares that 
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“the Legislature shall never authorize any lottery, nor shall the sale of 
lottery tickets be allowed, nor shall any lottery heretofore authorized 
be permitted to be drawn, or tickets therein to be sold.” And he also 
held that the prohibition of such lotteries was not an infringement of 
vested rights within the meaning of the Constitution of the United 
States, and that the legislature could not, by chartering a lottery com- 
pany, defeat the will of the people of a State authoritatively expressed 
in relation to the continuance of such business in their midst. The lot- 
tery company did not invoke any immunity by reason of the fourteenth 
amendment, although it was officially promulgated long before the rat- 
ification of the State Constitution by the people of Mississippi. It re- 
lied, as did the Beer Company in the preceding case, upon the clause of 
the Constitution of the United States declaring that no State shall pass 
any law impairing the obligation of contracts. And neither the ag- 
grieved parties nor the court seem to have discovered that the proceed- 
ings coonstitated a taking of private property for public use without 
just compensation, nor a privation of property without due process of 
law. 

In Foster v. Kansas, 112 U. 8. 201, (32 Kas. 765,) the Supreme Court 
of the United States, in an opinion covering only a few lines, holds our 
Kanzas liquor law of 1881 to be valid, and not repugnant to the Consti- 
tation of the United States, on the authority of the Iowa and Massa- 
chusetts cases before referred to. And the amendment of 1885 to the 
act of 1881 did not render the liquor law any more objectionable on 
any ground raised in this case or the Walruff case. 4 

Some quotations have already been made from the opinion of the 
court in Davidson v. New Orleans, 96 U.S. 97, where an assessment of 
certain real estate in New Orleans, for draining the swamps of that city, 
was resisted in the State courts on the ground that the proceeding de- 
prived the owner of his property without due process of law, in viola- 
tion of the fourteenth amendment. But it was held that neither the 
corporate agency by which the work was done, the excessive price which 
the statute allowed therefor, nor the relative importance of the work to 
the value of the land assessed, nor the fact that the assessment was 
made before the work was done, nor that it was unequal as regards the 
benefits conferred, nor that personal judgments were rendered for the 
amounts assessed. were matters in which the State authorities were con- 
trolled by the Federal Constitution, and the assessment was therefore 
held valid as against any objection which could be raised in the Supreme 
Court of the United States on a proceeding in error from the Supreme 
Court of Louisiana. 

In Barbvier v. Connolly, 118 U. 8S. 27, the court held that the four- 
teenth amendment of the Constitution does not impair the police power 
of a State, and that an ordinance of the city of San Francisco, prohib- 
iting from washing and ironing in public laundries and wash-houses, 
within defined territorial limits, from ten o’clock at night to six in the 


morning, was purely a police regulation within the competency of a 
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municipality possessed of the ordinary powers. And in another case, 
under the same ordinance—Soon Huig v. Crowley, 113 U.S. 708—it was 
held to be no valid ground of constitutional objection that the ordi- 
nance permitted other and different kinds of business to be done within 
the hours prohibited to laundries and wash-houses. This ordinance 
was intended to and did bear heavily upon the Chinese, who owned and 
kept laundries and wash-houses in that city, and such establishments 
must have been greatly depreciated in value by the enforcement of this 
restrictive regulation; yet the Supreme Court decided that the four- 
teenth amendment did not invest the Federal courts with any power to 
grant relief —Justice Freup delivering the unanimous opinion of the 
court in both cases. 

In the case of The Missouri Pacific Railway Co. v. Humes, 115 U.S. 
514; it was held that a statute of Missouri requiring every railway cor- 
poration in the State to erect and maintain fences and cattle-guards on 
the side of its road, and if it does not, making it liable to double the 
amount of damages occasioned thereby and done by its agents, cars or 
engines to cattle or other animals on its road, does not deprive a rail- 
road corporation, against which such double damages are recovered, of 
its property without due process of law, or deny it the equal protection 
of the law in violation of the fourteenth amendment. Justice F1reup, in 
delivering the opinion of the court, refers with approval to the remarks 
of Justice M1LuEpr, in Davidson v. New Orleans, respecting the general 
misconception of the scope of these provisions, and says: 


“Tf the laws enacted by a State be within the legitimate sphere of legislative power, 
and their enforcement be attended with the observance of those general rules which 
our system of jurisprudence prescribes for the security of private rights, the harshness, 
injustice and oppressive character of such laws will not invalidate them as affecting 
life, liberty or property without due process of law.” 

And again: 

“It is hardly necessary to say that the hardship, impolicy or injustice of State laws 
is not necessarily an objection to their constitutional validity; and that the remedy 
for evils of that character is to be sought from State legislatures. Our jurisdiction 
cannot be invoked unless some right claimed under the Constitution, laws or treaty of 
the United States is invaded. The court is not a harbor where refuge can be found 
from every act of ill-advised and oppressive State legislation.” 


This review of the leading decisions of the Supreme Court of the 
United States, giving a construction to section 1 of the fourteenth 
amendment, taken with the admitted doctrine of that court prior to 
said amendment, that the manufacture and sale of intoxicating liquors 
within a State were purely and exclusively matters of State regulation 
and control, is sufficient to establish the following propositions, namely: 

1. The first clause of that section relates to the privileges and im- 
munities of citizens of the United States as distinguished from the 
privileges and immunities of citizens of the State, and the right to 
manufacture and sell intoxicating liquors is not one of those privileges 
and immunities which by that clause the States are forbidden to abridge. 
2. The States have as complete power now as ever to so regulate the 
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use of property within their limits that it shall not be made an instru- 
ment of injury to the public, but rather to promote the general wel- 
fare. 

8. The regulation of the manufacture and sale of intoxicating 
liquors within a State, being matters of public and internal government, 
aré not impaired by said section 1 of the fourteenth amendment; but 
the powers of the State to deal with the subject are as full, complete 
and exclusive since as before the adoption of said amendment, pro- 
vided that the owner of property be not deprived of it without due 
process of law. 

4. The present law of this State prohibiting the defendants from 
manufacturing and selling beer without a permit, and restricting the 
purposes for which it may be manufactured and sold, is not a taking of 
the defendant’s brewery by the State for public use, nor a deprivation 
of the defendants of their brewery, within any admissible construction 
of those respective clauses of said section. 

5. And these propositions having been settled by repeated decisions 
of the Supreme Court of the United States, there is no longer a Federal 
question which should be certified by a State court to an inferior Federal 
court for decision. 

The cases cited in the opinion in the Walruff case other than those 
already referred to appear to be entirely irrelevant, unless it be in the 


‘case in 18 How. 272, which discusses the meaning of the phrase “due 


process of law,” but it is not inconsistent with any position taken in 
this opinion. | 

Pum pelley v. Green Bay Company, 18 Wall. 166, is cited as_a “lead- 
ing case.” The action was commenced before the adoption of the four- 
teenth amendment, and it involved the construction of that provision 
of the Constitution of the State of Wisconsin which declares that “the 
property of no person shall be taken for public use without just com- 
pensation therefor.” The plaintiff ’s land to the extent of 640 acres was 
overflowed by reason of a dam erected by the defendant company, and 
had been substantially submerged before the action was commenced, and 
it was held that this was such a taking of the plaintiff’s land as required 
compensation to be made—a principle which would certainly be law in 
Kansas, the very principle of our mill-dam act. But here the defend- 
ant corporation obtained a valuable easement upon the land of the 
plaintiff, who was almost wholly deprived of its actual possession and 
use. The Illinois, New Jersey and New York cases referred to in the 
opinion also treat of the right of eminent domain and the qualifications 
of that right, but they are no nearer in point than the case in 13 Wal- 
lace. 

The doctrine of the Walruff case is, that by force of the fourteenth 
amendment, a State cannot alter its laws and institute what it deems 
necessary reforms without first making compensation to those who 
would suffer a consequential loss by the change. 

At the beginning of the civil war, the business of the distiller was as 
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free from interference and taxation by the General Government as any 
other industry or manufacture. In order to raise revenue for the 
prosecution of the war, however, distilled spirita were taxed to several 
times their firat cost, and all distilleries were placed under the strictest 
Government surveillance; and although during late years the tax has 
been in part abated, yet the absolute Government control still con- 
tinues. Under the operation of the internal revenue laws, hundreds of 
the owners of the smaller distilleries were compelled to close them, or 
flee with them to the mountains and become “moonshiners,” and their 
investments in them became almost a total loss. But, although by the 
fifth amendment the Federal Government has always been forbidden 
from taking private property for public use without just compensa- 
tion, and also from depriving any person of life, liberty or property 
without due process of law, yet we have never heard of the presentation 
of a claim by a ruined distiller against the Government, for the repara- 
tion of his loss, and such a claim would certainly not be seriously en- 
tertained. But why is not: such a claim against the United States as 
good as a like claim by the defendants upon this State? May not the 
State safely go as far in the exercise of her police power for the pro- 
tection of the property, health and morals of her inhabitants, as the 
United States may proceed, under her power of taxation, to raise rev- 
enue to defray her extraordinary expenses? We will suppose the case 
of a new State, where, either because no apparent necessity existed, or 
from inadvertence or neglect, no statute was enacted against the keep- 
ing of gambling houses, and while this state of affairs existed many 
such places were established, at a large outlay of money, and the pro- 
prietors were carrying on a lucrative business: must the State, as a 
condition precedent to the enforcement of legislation against the evil, 
purchase and pay for the houses, or their furniture and gambling de- 
vices, together with the good-will of their business? And the same 
inquiry might be made as to houses of ill-fame, and lotteries, under 
similar circumstances. Think of the State being compelled to buy up 
gambling houses, brothels and lotteries, and the good-will of such es- 
tablishments, before any statute for their suppression can be enforced! 
Judge Love, following the authority and logic of the Walruff case, holds 
that the protection of the fourteenth amendment extends to dramshops 
or saloons which were in existence prior to the enactment of the Iowa 
prohibitory liquor law, and that the State must buy them out in order 
to their suppression. And the principle carried to its legitimate con- 
clusion will also embrace all the supposed cases hereinbefore named, 
and cover them with like immunity. 

Such a construction of the beneficent and liberal provisions of the 
first section of the fourteenth amendment is utterly untenable and in- 
admissible. The fourteenth is one of the three amendments growing 
out of the civil war, having in the main a unity of purpose in three suc- 
cessive steps: First, the emancipation of an enslaved race; secondly, 
the clothing of that race with National and State citizenship and full 
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eivil righta; and thirdly, their political enfanchisement as a guaranty 
againet the invasion of their newly-aquired righte. 

And as Justice Mrzuer says in the Saughter.House cases, in giving 
a construction to any of these amendments it is necessary to keep this 
main purpose steadily in view, though their letter and spirit must apply 
to all cases coming within their purview, whether the party concerned 
be of African descent or not. 

Neither the advocates nor the opponents of the fourteenth amend- 
ment while it was the subject of discussion in Congress, before the State 
legislatures, and by the people, ever placed any such construction upon 
section 1 as that set forth in the Walruff case. If its advocates had 
avowed a construction so degrading to the States, and so subversive of 
their authority, it is doubtful if it would have been ratified by a single 
member of the Union. Happily, the Supreme Court of the United 
States has repeatedly spoken in such terms as to give assurance against 
any fear that such an interpretation of that section shall ever become 
the law of the land. 

The application to remove the case to the United States Circuit Court 
for trial will be denied. 


The opinion of Judge BREWER, of the United States Cir- 
cuit Court, in the “ Walruff case,” is repeatedly referred to by 
Judge MaRTIN; and in order that the court may judge of 
the force of the reasoning of that able judge by which he ar- 
rived at a different conclusion than that here contended for 
as the correct one, we include that opinion also: 


Tus State or Kansas, ex rel., v8. JOHN WaALrRurFrr, et al. 


The prohibitory amendment to the Constitution of Kansas and the laws passed in pur- 
suance thereof condemn and confiscate to public use all property then in use for the 
manufacture of the prohibited articles, and having failed to provide compensation 
therefor, are in violation of the fourteenth amendment to the Constitution of the 
United States, as taking property without due process of law. 

Brewer, J.: The facts upon which the foundation question in this 
case rests are few and simple. Between 1870 and 1874 the defendants 
constructed a brewery in Lawrence, Kansas. The building, machinery 
and fixtures were designed and adapted for the making of beer, and 
nothing else. For such purpose they were worth $50,000; for any other 
purpose not to exceed $5,000. At the time of the erection of the build- 
ing, and up to 1880, the making of beer was as legal, as free from tax, 
license or other restrictiog, as the milling of flour. In that year a con- 
stitutional amendment was adopted, prohibiting the manufacture of 
beer except for medicinal, scientific and mechanical purposes. In 1881 
and 1885 laws were enacted to carry this prohibition into effect!I\ Under 
these laws a permit was essential for the manufacture for the excepted 
purposes. To the defendants this permit was refused. An injunction 
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was thereupon sued out from the District Court, enjoining defendants 
absolutely from the manufacture of beer. Thus, in strict conformity to 
the laws of the State, the defendants are prohibited from using their 
property for the purposes for which alone it is designed, adapted and 
valuable, and are required, without compensation, to surrender $45,000 
of value, which they had acquired under every solemn unlimited guar- 
anty of protection to property which constitutional declaration and the 
underlying thought of just and stable government could give. 

The action in which this injunction was granted they now seek to re- 
move to this court, and insist that, no matter what the State may think 
or do, the fourteenth amendment to the Federal Constitution does give 
protection —or at least that they are entitled to the opinion and judg- 
ment of the Federal courts upon the question whether that portion of 
the fourteenth amendment which forbids a State to “deprive any per- 
son of life, liberty or property without due process of law,” and “to 
deny to any person within its jurisdiction the equal protection of the 
law,” is not violated by this action of the State as respects them. 

It is idle to deny that the question here presented is one of difficulty 
and grave importance. On the one hand it is insisted, that both the 
amendment and the laws were duly and in compliance with established 
forms of procedure adopted and enacted; that the withholding of the 
permit was the act of a judicial officer in the exercise of a proper and 
granted discretion; that the injunction was issued out of the regular 
court of general original jurisdiction, and in an ordinary and familiar 
form of action; that thus there has been “ due process of law,” and that 
the amendment does not prohibit a State from depriving a person of 
his property, but only prohibits such deprivation “without due process 
of law.” While on the other hand it is apparent that the defendants, 
having invested large properties in a perfectly legal business, are 
stripped of the value of such properties, and that not as the indirect 
and consequential result of legislative changes in the law, but by a 
direct prohibition upon the only use for which such properties are des- 
ignated, adapted and valuable. Is a State potent through the forms of 
law to take from a citizen, by direct action, the value of his property, 
without compensation? 

As the judge of an inferior Federal court, I turn naturally to the 
opinions of my superior, the Supreme Court of the United States, for 
information and guidance. In the case of Bartemeyer v. Iowa, 18 Wall. 
129, the opinion of the court was delivered by Justice MruueRr, and in 
it the court uses this language: 


“ But if it were true and it were fé@irly presented to us, that the defendant was the 
owner of the glass of intoxicating liquor which he sold to Hickey at the time that the 
State of Iowa first imposed an absolute prohibition on the sale of such liquors, then we 
can see that two very grave questions would arise, namely: Whether this would be a 
statute depriving him of his property without due process of law ; and secondly, whether, 
if it were s0, it would be s0 far a violation of the fourteenth amendment in that regard 
as would call for judicial action by this court.” 
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In the same case, in a concurring opinion, Justice BRaDLEyY said: 


“The law, therefore, was not an invasion of property existing at the date of its pas- 
sage, and the question of depriving a person of property without due process of law, 
does not arise. No one has ever doubted that a Legislature may prohibit the vending 
of articles deemed injurious to the safety of society, provided it does not interfere with 
vested rights of property. When such rights stand in the way of the public good, they 
can be removed by awarding compensation to the owner.” 

And Justice Frzup adds these words: 


“T have no doubt of the power of the State to regulate the sale of intoxicating 
liquors, when such regulation does not amount to the destruction of the right of prop- 
erty inthem. The right of property in an article involves the power to sell and dis- 
pose of such article, as well as to use and enjoy it. Any act which declares that the 
owner shall neither sell it, nor dispose of it, nor use and enjoy it, confiscates it, depriv- 
ing him of his property without due process of law. Against such arbitrary legislation 
by any State, the fourteenth amendment affords protection.” 

In the subsequent case of the Beer Company v. Massachusetts, 97 
U. S. 25, the court thus refers to this matter: 

“If the public safety or the public morals require the discontinuance of any manu- 
facture or traffic, the hand of the Legislature cannot be stayed from providing for its 
discontinuance by an incidental inconvenience which individuals or corporations may 
suffer. All rights are heki subject to the police power of the State. We do not mean 
to say that property actually in existence, and iu which the right of the owner has 
become vested, may be taken for the public good without compensation, but we infer 
that the liquor in this case, as in the case of Burtemeyer v. Jowe, was not in existence 
when the liquor law of Massachusetts was passed.” 

In the light of this declaration of the Supreme Court, that when a 
man owns, with the unrestricted right to use or sell, a glass of liquor, 
mere peraonal property, which, without injury or depreciation in value, 
can be carried outaide the jurisdiction of the State, legialation of a 
State prohibiting its sale, and to that extent only diminishing its value, 
presents a grave question, under the fourteenth amendment; the fur- 
ther positive assertion of one of the Justices that such legislation is 
void under that amendment; and a still further intimation of the court, 
in a later case, that vested rights of property cannot be destroyed for 
the public good without compensation, it would seem a contemptuous 
disregard by a subordinate tribunal of the judgment of its superior, for 
me to hold that legislation of a State, destroying the value by prohib- 


. iting the use of property which cannot be moved, and in whose use the 


owner had prior thereto an absolute and unrestricted title, is clearly not 
in conflict with that amendment, and presents absolutely no question 
for the cognizance and judgment of the Federal tribunals. 

But I am not content to leave this case upon these authoritative sug- 
gestions of the Supreme Court. As a new matter, it is clear to me that 
there is a Federal question giving right of removal; and here I assert 
these propositions: First, debarring a man by express prohibition from 
the use of his property for the sake of the public, is a taking of private 
property for public uses. It is the power to use, and not the mere title, 
which gives value to property. Give a man the fee simple to a flouring- 
mill, coupled with an absolute prohibition on its use, and of what value 
is ittohim? In the most common and ordinary. cases of taking private 
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property for public uses, the condemnation of the right-of-way for a 
railroad, the title is not divested. The owner still retains the fee simple, 
and he is only debarred from the use. When the railroad abandons the 
use he retakes it. 

In the leading case of Pumpelly v. Green Bay Co., 13 Wall. 166, which 
was a case where land was overflowed in consequence of the erection of 
a dam, the Supreme Court thus disposes of the matter: 


“Tt would be a very curious and unsatisfactory result, if in construing a provision 
of constitutional law, always understood to have been adopted for protection and se- 
curity to the rights of the individual as against the Government, and which has re- 
ceived the commendation of jurists, statesmen and commentators, as placing the just 
principles of the common law on that subject beyond the power of ordinary legislation 
to change or control them, it shall be held that if the Government refrains from the 
absolute conversion of real property to the uses of the public, it can destroy its value 
eatirely, can inflict irreparable and permanent injury to any extent, can, in effect, sub- 
ject it to total destruction, without making any compensation, because, in the narrow- 
est sense of that word, it is not éaken for the public use. Such a construction would 
pervert the constitutional provision into a restriction upon the rights of the citizen, as 
those rights stood at the common law, instead of the Government, and make it an au- 
thority for invasion of private rights under the pretext of the public good, which had 
no warrant in the laws or practices of our ancestors.” 

In the case of Munn v. Illinois, 94 U. 8. 141, Justice Freup uses this 
language: 

“All that is beneficial in property arises from its use; and whatever deprives a 
person of them deprives him of all that is desirable or valuable in the title and posses- 
sion. If the constitutional guaranty extends no further than to prevent a deprivation 
of title and possession, and allows a deprivation of use, and the fruits of that use, it 
does not merit the encomiums it has received.” 


I meet here the common argument that when private property is 
taken for public use, there is always a transfer of the use from one 
party to another, that here the use is not transferred, but only forbid- 
den, and that this deprivation of the use is only one of the consequen- 
tial injuries resulting from a change of policy on the part of the State, 
for which no compensation or redress is allowed. It is damnum absque 
injuria. The argument is not sound. As a matter of fact, in con- 
demnation cases, seldom is the particular use to which the property has 
been put transferred. Almost always that use is destroyed in order 
that another may be acquired. The farmer surrenders a part of his 
farm to the railroad company, not that the company may continue its | 
use for farming purposes, but that the public may acquire the benefit 
in another direction; so where land is flowed by a mill-dam. And thus 
it is generally. Here the use is taken away solely and directly for the 
benefit of the public. For no other reason and upon no other ground 
could it be disturbed. Of course in this, as in other cases, some use 
remains to the owner, but here, as elsewhere, the use which is of special 
value is taken from him for the benefit of the public. And this is not 
@ consequential result. It is not that the profits of his manufacture 
are reduced by reason of a prohibition upon sales. The law speaks to 
him by direct command, and says, “Stop your manufacturing.” It is 
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idle to talk of consequential results and injuries, when the law in direct 
language forbids the use of the premises for a brewery. 

I assert, secondly, that natural equity as well as constitutional 
guaranty forbids such a taking of private property for the public good 
without compensation. In the case of The State v. Mugler, 29 Kas. 252, 
this question was presented to the Supreme Court of Kansas, and as a 
member of that court I then expressed this opinion. I am aware that 
my brethren differed with me, and that the court held that the State 
Constitution carried no such proposition. In view of that decision, I 
shall have little to say in respect to the guaranties in the State Con- 
stitution. I may, however, be permitted to say, and I do it with the 
highest respect for the members of that court, and with the utmost 
deference to its opinion and judgments, that in the light of the fre- 
quent discussions of the question since that decision, and the more I 
have reflected thereon, the more profoundly am I convinced that the 
guaranties of safety and protection to private property contained within 
our State Constitution forbid that any man should thus be despoiled 
of that which gives value to his property for the sake of the public 
good, without first receiving compensation for that which is taken 
from him. 

Turning to the opinions of other courts, I find strong indorsement 
of the proposition I have asserted. In the case of Lake View v. Rose 
Hill Cemetery Company, 70 Ill. 101, the court says: 

“We are unwilling to concede the existence of an indefinable power, superior to the 
constitulion, that may be invoked whenever the legislature may deem that public ex- 
igency may require it, by which a party may be capriciously deprived of his property, 
or its use, whether such property consists of franchises or tangible forms of property.” 

The Constitution of New Jersey contains no such guaranty as ours, 
yet the Supreme Court of that State, in Sinnickson v. Johnson, 2 Harri- 
son, 129, declares: 


“That this power to take private property reaches back of all constitutional provi- 
sion, and it seems to have been a settled principle of universal law, that the right to 
compensation is an incident to the exercise of that power; that the one is inseparably 
connected with the other; that they may be said to exist, not as separate and distinct 
principles, but as parts of one and the same principle.” 


The Constitution of New York was similarly deficient, and yet in 
Gardner v. Newburg, 2 Johns. Ch. 162, Chancellor Kent granted an in- 
junction to prevent the trustees of Newburg from diverting the water 
of a certain stream flowing over plaintiff’s land from its usual course, 
because the act of the legislature which authorized it had made no pro- 
vision for compensating the plaintiff for the injury thus done to his 
land. After citing several continental jurists on this right of eminent 
domain, he says that while they admit that private property may be 
taken for public uses, when public necessity or utility requires, they all 
lay it down as a clear principle of natural equity, that the individual 
whose property is thus sacrificed must be idemnified. And he adds 
_ that the principles and practice of the English Government are equally 
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explicit on this point. Were similar action taken by the State in re- 
spect to other industries, I can but think the vigor of constitutional 
guaranties would seem clearer. In my own city is a large manufactur- 
ing establishment, in which hundreds of thousands of dollars have been 
invested for the making of glucose. This is an inferior kind of sugar, 
and in the opinion of some a deleterious article. Yet the industry is 
legal—-the manufacture not forbidden. Suppose the next legislature 
should believe that glucose was injurious to the public health, and for- 
bid its manufacture. Could the wheels of that manufactory be stayed, 
and the value of that investment be destroyed, without compensation? 
Take also the illustration of playing-cards, which by reason of their use 
for gambling purposes are, in the judgment of many good people, a 
bane to society. If a factory for their manufacture was established 
‘when, as now, a perfectly legal industry, would the owner hold his in- 
vestment subject to the opinions of perhaps a temporary majority? 

Or take a still stronger illustration: This is a corn-growing State, 
yet wheat also is raised abundantly, and many flour-mills exist. Sup- 
pose the legislature should determine that the best interests of the State 
would be promoted by stopping the growing of wheat and increasing 
the crop of corn, and to that end should prohibit the milling of flour, 
Must the owners, without compensation, abandon their milling and 
sacrifice their investment? Does not natural justice, as well as consti- 
tutional guaranty, compel compensation as a condition to such sacri- 
fice? Yet who can state what the law will recognize as a legal distinction 
between those cases and this? Of course it will be said that no legisla- 
ture would ever think of such extreme and unreasonable action. But 
the question for courts to determine is not what is likely to be done, 
but what can be done. 

Thirdly, I affirm that no matter what legislative enactments may be 
had, what forms of procedure, judicial or otherwise, may be prescribed, 
there is not “due process of law” if the plain purpose and inevitable 
result is the spoliation of private property for the benefit of the public 
without compensation. It is a mistake to say that the forms of law 
alone constitute “due process.” No complete and perfect definition of 
the phrase “due process of law” has yet been given. The most famil- 
iar, and one for ordinary cases sufficiently accurate, is that given by 
Daniet WEBSTER in the celebrated Dartmouth College case, the “law of 
the land” being substantially equivalent to “due process of law,” as 
follows: “‘ By the law of the land is meant the general law, which hears 
before it condemns, which proceeds upon inquiry, and renders judgment 
only upon trial.” 3 

But, as said by Mr. Justice MruuER, in Davidson v. New Orleans, 96 
U. 8. 104, it is probably better “to leave the meaning to be evolved by 
the gradual process of judicial inclusion and exclusion, as the cases 
presented for decision shall require, with the reasoning on which such 
decisions may be founded.” 
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In the same case, Mr. Justice Brapuey adds these words: 

“In judging what is ‘due process of law,’ respect must be had to the cause and 
object of the taking, whether under the taxing power, the power of eminent domain, 
or the power of assessment for local improvements, or none of these; and if found to be 
suitable or admissible in the special case, it will be adjudged to be ‘due process of law,’ 
but if found to be arbitrary, oppressive and unjust, it may be declared to be not ‘due 
process of law.’” 

In Murray’s Lessee v. Hoboken L. & I. Co., 18 How. 226, the Supreme 
Court thus limits the meaning of the phrase: 

“The Constitution contains no description of these processes which it was intended 
to allow or forbid. It does not even declare what principles are to be applied to ascer- 
tain whether it be due process. It is manifest that it was not left to the legislative 
power to enact any process which might be devised. The article is a restraint on the 
legislative as well as on the executive and judicial powers of the Government, and can- 
not be so construed as to leave Congress free to make any process ‘due process of law,’ 
by its mere will.” ~ ; 

Now, in the case at bar, while judicial proceedings are prescribed, 
yet the spoliation is the direct command of the legislature, and the 
judicial proceedings are only the machinery to execute the command. 
No discretion is left to the courts. The legislature has in terms said to 
defendants, “Stop your use of your brewery,” and has directed the 
courts to enforce that command. There is nothing but mere machinery 
between the legislative edict and an unused, valueless manufactory. As 
well might the executive as the courts be charged with the enforcement 
of this command. Such a command, no matter how enforced, operat- 
ing to deprive the citizen of the value of his property without compen- 
sation, is, in the language of Mr. Justice BRADLEY, supra, “arbitrary, 
oppressive and unjust,” and therefore should be “declared to be not 
due process of law.” 

Fourthly, and as a necessary consequence of the preceding, legisla- 
tion which operates upon the defendants as does this, is in conflict with 
the fourteenth amendment, and as to them void. At least it presents a 
question arising under such amendment as to which they are entitled 
to the opinion and judgment of the Federal courts; as the amount in 
controversy is unquestionably in excess of five hundred dollars, the case 
is a removable one. In view of what has hitherto fallen from my pen 
in other cases, it may be unnecessary to add anything further; yet to 
guard against any possible misapprehension, as well as to indicate that 
my views, as expressed upon other questions, have not changed, let me 
say that I do not in the least question the power of the State to abso- 
lutely prohibit the manufacture of beer, or doubt that such prohibition 
is potential as against anyone proposing in the future to engage in 
such manufacture. Anyone thus engaging does so at his peril, and can- 
not evoke the protection of the fourteenth amendment, or demand the 
consideration and judgment of the Federal courts. All that I hold is, 
that property within the meaning of that amendment includes both the 
title and the right to use; that when the right to use in a given way is 
vested in a citizen, it cannot be taken from him for the public good 
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without compensation. Beyond any doubt the State can prohibit de- 
fendants from continuing their business of brewing, but, before it can 
do so, it must pay the value of the property destroyed. 

Nothing that I have said in this opinion is to be taken as bearing 
on the question of the sale of beer, or the power of the State over that. 
Counsel claimed that the right to manufacture without the right to sell 
was a barren right. Whatever limitations may exist in this State, the 
markets of the world are open, and with such markets the right to man- 
ufacture is far from a barren right. 

Other questions were discussed by counsel at great length, and with 
great ability. I have not noticed them in this opinion, already quite 
lengthy, because this question is in the case, cannot be ignored, and 
justifies a removal. 

‘ The motion to remand will be overruled. 


One thing more I may be excused for referring to. In the course of 
the various arguments that have been made to me in this State and the 
sister State of Iowa, on the question of removals to the Federal courts 
of proceedings to enforce their prohibitory laws, it has more than once 
been intimated that jurisdiction in the Federal courts of such proceed- 
ings meant the nullification of those laws. There could be no greater 
mistake. The judges of these courts are citizens of these States, as 
interested as any citizens in the good name of their States, the enforce- 
ment of their laws, and the sobriety of their citizens. Experience has 
shown that those courts enforce laws as strictly as any, are as little dis- 
posed to tolerate trifling or evasion of their orders, and generally with 
a severer hand. If it should so happen that by the judgment of the 
Supreme Court of the United States, the ultimate tribunal in this Na- 
tion, it should be determined that in this or any kindred case the zeal 
for temperance of the good people of this State has led them to in- 
fringe upon sacred and protected rights of property, I cannot doubt 
that they will gladly hasten to make the compensation which shall be 
found just. Indeed, it is a truth ever to be borne in mind, and never 
more so than in times of deep feeling and determined effort, that they 
who are striving to lift society up to the plane of a higher and purer 
life, should see to it that every act and every step is attended by abso- 
lute justice. I commend this to the thoughtful consideration and judg- 
ment of the good people of my State—a State in whose past I glory, 
and in whose future I believe. 


The position taken by Judge Brewer in the Walrafl case 
he retained in passing on this casa. But with the highest re- 
spect and regard for the distinguished jurist who now ocoupies 
the Cireuit beach of the Righth Cirouit, we reapectillly con 
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tend that the opinion of Judge MARTIN is founded on the 

better law and the sounder reasoning. 
We ask a reversal of this cause as to the final decree and 

also as to the ruling on the plea in abatement to the jurisdic- 


tion of the Federal courts. 
: S. B. BRADFORD, 
Attorney General of the State of Kansas. 

Or COUNSEL: . 

EDWIN A. AUSTIN, 

: | Assistant Attorney General. 

J. F. TUFTS, 
Asst. Attorney General for Atchison County, Kas. | 
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Supreme Comt of the United States. 


OCTOBER TERM, 1887. 


No. 934. 


HERMAN ZIEBOLD AND JOSEPH 


HAGELIN, 
Appellees, 


‘ads. 


THE STATE OF KANSAS EX REL. 
J. KF. Turts, ASSISTANT AT- 
TORNEY GENERAL, 

Appellant. 


BRIEF FOR APPELLEES. 
STATEMENT. 


The case presented by the record arises under the 
thirteenth section of the Prohibitory Liquor Law of 
Kansas, as amended in 1885, which is as follows: 


‘Section 18. All places where intoxicating liquors 
are manufactured, sold, bartered, or given away in 
violation of any of the provisions of this act, or 
where intoxicating liquors are kept fur sale, barter 
or delivery in violation of this act are hereby de- 
clared to be common nuisances, and upon the judg- 
ment of any Court having jurisdiction finding such 
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place to be a nuisance under this section, the sheriff, 
his deputy, or under sheriff, or any constable of the 
proper county, or marshal of any city where the 
same is located, shall be directed to shut up and 
abate such place by taking possession thereof and 
destroying all intoxicating liquors found therein, 
together with all signs, screens, bars, bottles, glasses 
and other property used in keeping and maintaining 
said nuisance, and the owner or keeper thereof shall, 
upon conviction, be adjudged guilty of maintaining 
a common nuisance, and shall be punished by a fine 
of not less than one hundred ‘dollars, nor more than 
five hundred dollars, and by imprisonment in the 
county jail not less than thirty days, nor more than 
ninety days. The Attorney-General, county attor- 
ney or any citizen of the county where such nuzsance 
exists, or is kept, or is maintained may maintain an 
action in the name of the State to abate and perpe- 
tually enjoin the same. The injunction shall be 
granted at the commencement of the action, and no 
bond shall be required. Any — violating the 
terms of any injunction granted in such proceeding, 

- shall be punished as for a contempt, by a fine of not 
less than one hundred, nor more than five hundred 
dollars, cr by imprisonment in the county jail not 
less than thirty days, nor more than six months, or 
by both such fine and imprisonment, in the discre- 
tion of the Court.” 


By other provisions of the act the manufacture and sale 
of beer except for medical, scientific and mechanical pur- 
poses is made am -sdemeanor. ‘The sale for the excepted 
purposes can only be made by a druggist, who has received 


a permit from a County Judge upon proof of good moral — 


character, and that he is engaged in business as a druggist, 
and has given a bond in twenty-five hundred dollars, and 
then only upon a sworn physician’s prescription. <A 
person can manufacture beer for the excepted purposes 
only upon a similar permit from a County Judge obtained 
on a similar affidavit and bond, and then may sell, for 
medical purposes, only to licensed druggists, and, for 
scientific and mechanical purposes, only in quantities not 
less than five gallons. 

Sections 7 and 8 of the act, respectively, provide for the 
punishment, upon conviction, of any person that shall sell 
witho.at a permit, or manufacture without a permit. 
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No indictment was found against the appellees, but the 
Attorney-General in the name of the State filed a bill or 
information under the 13th section in the State Court, 
alleging their brewery to be a place where malt liquors 
were sold contrary to law and manufactured for sale in 
the State of Kansas, and that they had no permit from 
any probate judge, and praying: First, that the buildings 
which constituted the brewery be adjudged to be a com- 
mon nuisance, and for an order directing the sheriff to 
shut up and abate said place. Second, for an injunction 
against the defendants as provided by the 13th section. 

The appellees having first filed their answer in the State 
Court, denying all the allegations of the Attorney-General’s 
pleading, and averring that their brewery was erected 
prior to the passage of the prohibitory law and of the 
Constitutional amendment of the State of Kansas under 
which it was passed, and that as against them the act was 
in violation of the Fourteenth Amendment of the Con- 
stitution of the United States, filed their petition and bond 
for the removal of the cause into the Circuit Court of the 
United States. 

In their petition for removal the appellees set forth that 
they had erected their brewery before the passage of the 
Constitutional amendment and the act, and equipped it 
with costly machinery for the manufacture of beer, and 
prosecuted their business as brewers therein for years, 
during which such business was by the law of Kansas 
perfectly free; that the buildings and machinery could not 
be used for any other pnrpose; that for the purpose of 
manufacturing beer they were worth sixty thousand dol- 
lars; and that for any other purpose they were of no value; 
and setting forth as ground for.removal that the act was 
in violation of the Fourteenth Amendment. 

To this petition the State filed a plea in abatement 
denying that any Federal question was involved. 

Upcen the hearing of the question of removal before the 
Circuit Judge, affidavits were presented by which it ap- 
peared that the appellees purchased the property in 1871 
for the sole purpose of a brewery, for which it had been 
built and equipped, and had since added improvements to 
the building to the extent of twenty thousand dollars, and 
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to the machinery to the extent of ten thousand dollars. 
That at the time of the passage of the Constitutional 
amendment of Kansas, and the Prohibitory Act, it was 
worth fifty-five thousand dollars, but for any other pur- 
pese not more than six thousand —which the State did not 
deny. 

Thereupon the Circuit Judge overruled the State’s plea 
in abatement to the petition for removal, and ordered the 
case to be retained in the Circuit Court for further pro- 
ceedings. 

And thereupon the State filed its amended bill in equity, 
in the Circuit Court, praying for the same relief as was 
prayed in the State Court, to which the appellees filed 
their plea; and the cause having been brought to a final 
hearing and submitted upon bill and answer, the Circuit 
Court found that the complainant was not entitled to the 
relief prayed for, and by its final decree dismissed the bill. 
The State appeals from the order overruling the plea in 
abatement and from the final decree. 

The appellees here insist that the Circuit Court com- 
mitted no error either in retaining jurisdiction of the cause 
or in its final decree dismissing the bill; that there was a 
Federal question involved, viz., whether the Act of the 
State of Kansas, and particularly the thirteenth section 
thereof, was not in violation of that portion of the Four- 
teenth Amendment of the Constitution of the United States, 
which provides that no State shall ‘‘ deprive any person of 
life, liberty or property wzethout due process of law”; and 
that this Federal question was properly answered by the 
Court below in the affirmative by its decree dismissing the 
bill. 

It is insisted by the State, that the propositions involved 
in the two assignments of error are substantially the same, 
and that as well upon the question of removal as upon the 
main question of relief the State can have some benefit 
from an allegation contained in its plea in abatement to the 
petition for removal, not repeated in the allegations of the 
amended bill nor admitted in the answer, viz., that the 
appellees are not by this proceeding deprived of the free 
use of their property for sale outside the State of Kansas, 
and that this allegation not having been denied by the ap- 
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pellees in their affidavits submitted on the question of 
removal, must be taken as true. 

But to this we reply— First, that the question of re- 
moval depends upon the pleadings in the State Court and 
upon the allegations of the petition for removal, and not 
upon the affidavits, and that there is no provision or room 
under the removal act for any plea in abatement to the 
petition for removal. There is nosuch practice. The plea 
performs no office under the removal act, and the appellees 
were not called upon to answer its allegations, nor are 
they bound by not denying them; and Second, and more 
important, no such discrimination is contained in the act; 
it does not permit manufacture within the State for sale 
out of the State. It absolutely prohibits the manufacture 
within the State for sale anywhere, except for the ex- 
_ cepted purposes for which sale can only be made by drug- 

gists within the State. It undertakes to make the manu- 
facture within the State for sale out of the State a crime 
just as much as for sale within the State; and the Attor- 
ney-General is not authorized by any such allegation in 
his plea to license manufacture within the State for sale 
outside of the State. | 

In truth, as to beer and its manufacture and sale, the 
act of Kansas is absolutely prohibitory, for it is impossible 
to suggest the idea of its manufacture and sale for scien- 
tific or mechanical purposes, and absurd to consider it as 
manufactured or sold for medical purposes. If it should 
ever be prescribed by a physician it would not be in any 
sense as a medicine, but as a food or beverage, like tea or 
coffee. The act did therefore absolutely prohibit the 
appellees from the only use of their property of which it 
was susceptible, and by its operation substantially de- 
prived the appellees of the value of such property. 

It is admitted that at the time the appellees made their 
purchase and improvements and until the passage of the 
Act of 1881, the manufacture of beer in Kansas was unre- 
stricted. It was a useful and legitimate industry, and en- 
couraged and protected by the laws of the State as much 
as any other trade or business in which its citizens were 
engaged. 

The first question, then, submitted to the Court, in a 
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proceeding instituted in equity under the thirteenth sec- 
tion of the Prohibitory Act of Kansas.against the property 
and the persons of the appellees, is whether the enact- 
ment contained in that section is not in violation of the 
Contitutional provision that no State shail deprive any 
person of liberty or property without due process of law. 

The precise question thus presented at the outset does 
not involve the inquiry whether the police power of the 
State is adequate to prohibit by legitimate means the 
manufacture and traffic in intoxicating liquors; but, as- 
suming that to be so for the moment, for the sake of the 
argument on this point, can it do so as against the prop- 
erty and persons of the appellees in the manner and by the 
process enacted for the purpose in the thirteenth section 
of the act; and we submit as our 


First Point 


That the entire. scheme of the thirteenth section which 
attempts by mere legislative enactment to convert the buald- 
ang and machinery of the appellees tnto a common nuis- 
ance, and to conpass their destruction, and also attempts 
to execute the criminal law against the persons of the ap- 
pellees, by equitable proceedings instead of a common law 
trial, 1s an attempt to deprive these persons of their prop- 
erty and their liberty without ‘* due process of law,” and ts 
therefore absolutely void; and that the Circutt Judge 
was right in refusing to exercise the equity powers vesled 
tn the Circurt Court for either of such purposes. 


A careful examination of the thirteenth section, in con- 
nection with the rest of the act, discloses that it is a dis- 
tinct legislative scheme, additional to the ordinary meth- 
ods of trial, conviction and punishment, provided by the 
other sections of the act, and strikes by novel methods at 
the property of those engaged in the manufacture, thus 
presenting a question which, so far as we can find, has 
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never been considered by this Court in any case cited on 
the brief filed on the part of the State, or in any other 
case. 

The other sections of the act provide for the trial, con- 
viction, sentence and punishment of offenders against its 
edicts by ordinary common law methods, and are not now 
here for consideration, but, by this section, the Legislature 
finding a brewery within the State in actual operation— 
which up to the time of the passage of the act was a law- 
ful and protected industry—eo znstante, without notice, 
trial or hearing, by the mere exercise of its arbitrary 
caprice, declares it to be a common nuisance, and then 
prescribes the consequences which are to follow inevitably 
by judicial mandate commanded by the statute, and 
involving and permitting the exercise of no judicial dis- 
cretion or judgment. The brewery being found in 
operation, the Court is not to determine whether 
it is a common nuisance, but under the strict be- 
hest of the statute is to find zt to be one. It is not 
the liquor made or the making of it which is thus enacted 
to be acommon nuisance, but the place itself, including 
all the property used in keeping and maintaining the com- 
mon nuisance—embracing the building, machinery, instru- 
ments and material without distinction. The judge hav- 
ing thus signed without inquiry—-and it may be against 
the fact and against his own judgment--the edict of the 
Legislature, the Court is commanded, by its officers, to take 
possession of the place and shut it up; and, lest the pos- 
session of the Court and the closing of the establishment 
should not be sufficient security against the continuance 
of the’ business, the abatement of the nuisance is to be 
completed by the destruction, by the marshal, of all the 
property; and he has no discretion but to destroy the 
whole. He cannot stop short at the liquor, or the glasses, 
or the kegs, but must demolish all property used in keep- 
ing and maintaining the nuisance. Nor is all this destruc- 
tion of property, by legislative edict, to be made as a for- 
feiture consequent upon conviction of any offence, but 
without the intervention of any real judicial action, and 
merely because the Legislature so commands. 

So much of the scheme of the section is directed against 


the property of the brewers, but what follows, directed 
against their personal liberty, is equally extraordinary. 

By the 7th, 8th and 9th sections of the act, complete 
provision is made for the punishment after conviction of 
all who shall either manufacture or sell without a permit, 
or, having a permit, shall sell for any but the excepted 
purposes. But the thirteenth section provides that in an 
equitable action, commenced for the abatement of the 
nuisance, which may be instituted by the Attorney-Gen- 
eral, county attorney, or any citizen of the county where 
the nuisance exists, an ¢njunction shall issue at the com- 
mencement of the action, which of course can only be an 
injunction against the crimes of manufacturing and sell- 
ing; and as all liquors that are manufactured or sold must 
be manufactured or sold in some place, it may apply to 
any offenders. And for a violation of the znjunction, that 
is, for the creme of manufacturing or selling, punishment 
as for contempt, by the process of a court of equity, is to 
follow, which may be a much more severe penalty than ts 
prescribed as the penalty upon trial and conviction for 
keeping or maintaining the nuisance, for the latter may 
be a fine of five hundred dollars and imprisonment in the 
county jail, not more than ninety days, while the former 
may be an equal fine and imprisonment for stx months. 

The act does not make the trial and conviction for keep- 
ing and maintaining the nuisance a condition precedent to 
its abatement, or to the suit incequity in which these pen- 
aities may be inflicted; but, asin the case of these appellees, 
equity zs invoked at the outset, to register the edict of the 
Legislature, that the place is a common nuisance, to take 
possession of the property and destroy it, and to punish 
the criminals by fine and imprisonment. 

It was for the exercise of these extraordinary processes 
that Judge BREWER refused the aid of his Court, and the 
State appeals to this Court to compel their exercise. 


As to the proceedings zn rem for the condemnation, for- 
feiture and destruction of the property as a punishment for 
the crime of using it for the manufacture of beer, if the 
Legislature really intended to accomplish that purpose, as 
the present case assumes, without any conviction first 
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had, or any trial in a form known to the law, by the 
intervention of a court of equity, in a bill filed against 
the owners, we submit that it is a clear case of depriving 
the owners of their property without due process of law; 
and this, assuming that it is within the proper province 
of the Legislature to prohibit within the State all traffic 
in intoxicating liquors, and to declare the manufacture 
and sale of them to be nuisances. 

In connection with section 13, and as regulating what- 
ever proceedings provided by it are to culminate in the 
confiscation and destruction of the property, it is to be es- 
pecially noted that section 14, amending original section 
21, expressly provides for all cases that— 


‘* it shall not be necessary in the first instance for 
the State to prove that the party charged did not 
have a permit to sell intoxicating liquors for the 
excepted purposes ”— 


t.e., that the State shall not be required to prove the one 
fact which constitutes the offence intended to be punished 
by the act by loss of liberty and of property; and the pre- 
sumption of innocence is thus taken away from the party 
charged. 

In Fusher v. McGirr, 1 Gray, 1, which brought under 
review the prohibitory act of Massachusetts of 1852, prin- 
ciples are laid down in the unanimous opinion of the 
Court, delivered by SHaw, Ch. J., which are entirely ap- 
plicable to the case at bar. 


‘‘Supposing the process zn rem, when rightly con- 
ducted, to be a suitable and proper mode of enforc- 
ing obedience to a useful and salutary law, it does 
it by punishing the offender who must be the owner, 
or some person intrusted with the possession by him, 
or some person for whose unlawful possession the 
owner is responsible; it does this by depriving such 
owner of his property, at the same time preventin 
the further noxious and unlawful use of it. Suc 
being the character of the prosecution in a high de- 
gree penal in its operation and consequences, tt 
should be surrounded with all the safeguards neces- 


sary to the security of the innocent, having the full — 


benefit of the maxim, that every person shall be pre- 
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sumed innocent until his guilt be established by 
proof. He should have notice of the charge of 
guilty purpose, upon which his property is declared 
to be unlawfully held, and in danger of being for- 
feited, a time and opportunity to prepare his defense, 
an opportunity to meet the witnesses against him 
face to face, and the benefit of the legal presumption 
of innocence. 

‘But there is another objection to the constitu- 
tionality of this law of a more formidable character, 
and as it appears to us quite decisive of the case. 
Supposing the owner of the liquor to have full no- 
tice, to have appeared before the magistrate, and to 
have had full opportunity to procure evidence and 
prepare for trial, no provision is made by the stat- 
ute for a tral, fora determination by judicial proofs 
of the facts upon the truth of which alone the prop- 
erty can justly be confiscated and destroyed. On 
the contrary, the statute expressly directs that, if 
the owner fail to appear, or if he does appear, unless 
he shall prove that the liquors were lawfully kept, 
they shall be declared forfeited, and the owner shall 
be adjudged to pay a fine and costs * * * To 
see whether any ¢rzal is provided for we must first 
ask what is to be tried. The case supposes that the 
keeping of spirituous liquors intended for sale is 
made unlawful by the statute itself; that the illeg- 
ality consists in the intent of selling; that the 
intent qualifies the act of keeping, and im. 
presses on the property illegally kept the char- 
acter of a nuisance, which makes it lawful to 
seize the property thus made the instrument of an 
illegal purpose, and confiscate and destroy it. This 
is done as well to prevent and abate the nuisance and 
prevent the illegal use of it as to punish the owner 
upon whom ultimately the loss must fall, by a de- 
oe of my oe | in the nature of a penalty. 

hat, then, 1s the fact upon which any adjudica- 
tion must proceed? Clearly, keeping with an 
intent tosell. * * * The fact then to be proved, 
the main, the indispensable fact, in order to render 
the keeping illegal and without which there is no 
legal ground for a penal judgment, is the intent of the 
owner or other person in, possession of the property, 
to sell it in violation of the law. Now, we can per- 
celve no provision for the trial and proof of this 
offence of keeping liquors with illegal intent in any 
sense in which a judicial trial is understood, in which 
a party charged with an offence for which his 
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property may be taken from him and confiscated, : 
may stand on his defense and have the presumption 
of innocence until proofs are adduced against him 
to establish the crime or misdemeanor with which 
he is charged. Such a trial alone can satisfy the 
express provision in the Declaration of Rights, Art. 
12, which declares that no subject shall be arrested 
or deprived of his property, immunities or privi- 
leges, or of his life, liberty or estate, but by the 
judgment of his peers or the law of the land. ‘These 
expressions have been understood from Magna 
Charta to the present time to mean a trial by jury 
m a regular course of legal and judicial proceed- 
ings.’ 


And there the only attempt of the Legislature was to 
confiscate and destroy the property as a forfeiture and 
penalty by way of punishment, after trial and conviction 
of the owner. | 

Here the proposition is, that, without any proceeding at 
common law to charge the owner or keeper with a viola- 
tion of the statute, in a proceeding begun by a bell in 
equity, in which it shall not be necessary to allege, or on 
the trial in equzty to prove, the one indispensable fact con- 
stituting the offence to be punished, viz.: ‘‘ That the party 
charged did not have the permit to sell intoxicating liquors 
for the excepted purposes,” the punishment of forfeiture 
and destruction of property may be inflicted by the decree 
of a court of equity. 

Surely this is a novel mode of administering criminal 
law. And that it is criminal law that is here being ad- 
ministered there can be no doubt. 

In the case last cited, SHaw, Ch. J., says (p. 26): 


‘‘ Supposing the object to be a legitimate one to 
prevent and punish the possession of intoxicating 
liquors which Jeads to temptation and facilitates the. 
actual commission of the offence of unlawfully sell- 
ing by declaring that possession unlawful, if held 
with an intent and purpose of selling unlawfully— 
we have said that this system of measures seems 
designed to accomplish this one purpose by two 
distinct modes or courses of proceeding, both well 
known to the law, but of considerable difference in 
their modes of operation; they are a proceeding tn 
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rem, by the sequestration, and forfeiture of the prop- 
erty or thing which is noxious in itself or made the 
instrument or subject of a noxious or injurious use; 
the other a proceeding tn personam for the punish- 
ment of the person of the offender, as an example 
to deter others from the commission of the like 
offence. Both are proceedings for the enforcement 
of the criminal law, and must be governed by the 
rules applicable to its administration.” 


And Cortis, J., in Greene vs. Briggs, 1 Curtis, 328, 
having the liquor law of Rhode Island under discussion, 


said: 


‘‘These proceedings are clearly criminal in their 
nature. Their object is to inflict upon the person 
fine or imprisonment, and, at the same time, to ad- 
judicate a forfeiture of the liquor. The process and 
the judicial action under it are directed both against 
the offender and his property.” 


And again (p. 331): 


‘* If this were simply a proceeding to forfeit prop- 
erty, it would neverthless be a criminal prosecution 
within the meaning of this clause in the Constitu- 
tion, and the owner would be entitled to a trial by 


jury.” 


And the Supreme Court of Michigan, in Hibbard vs. 
The People, 4 Mich., 129, in considering the liquor law of 
that State in reference to its constitutional provision that 
‘no person shall be deprived of life, liberty or property 
without due process of law’’—the very words of the Four- 
teenth Amendment—after citing, as applicable to the case, 
the statement of Mr. Justice Bronson in Taylor vs. Porter, 
4 Hill, 147, ‘‘ that the words ‘ due process of law’ in this 
place cannot mean less than a prosecution or suit con- 
ducted according to the prescribed forms and solemnities 
for ascertaining guilt or determining the title to property” 
Says: 


_ “That this is clearly a criminal proceeding with- 
in the meaning of the Constitution, we can entertain 
no doubt. It is instituted for the purpose of forfeit- 
ing the property on the ground that it is kept for 
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an illegal and criminal purpose. The party must be 

tried and convicted of an offense which the statute 

declares to be a misdemeanor before judgment of 
; forfeiture can be declared; and such forfeiture is im- 
rs aye as a part of the punishment for such offense. 
t makes no difference in its character that the form 
of the proceeding for the recovery of the pecuniary 
penalty or forfeiture is assimilated to a civil action. ° 
The issue is, ‘ guilty or not guilty,’ and the penalty 
| is imposed as a punishment for an offense.” 


And further: 


‘*It is said that the proceedings under the liquor 
law may be so conducted, consistently with its 
provisions, as to secure the person whose me * 
erty is seized all his constitutional rights. If 
this is posszble, that is not enough. The law must 
‘afford to the accused the means of demanding and 
enforcing his constitutional rights, and if it author- 
izes a course of procedure which could deprive him 
of them it is vord. It is not to be left to the discre- 
tion of prosecutors or magistrates to adopt a course 
of procedure which may or may not be in con- 
formity with the requirements of the Constitution- 
as they may elect.” 


See also— 
Neitzell v. City of Concordia, 14 Kan., 446. 
Boyd v. U. S., 116 U. S., 616. 


And so, with the same intent, Chief Justice SHaw had 
said, 1 Gray, 39: 


‘‘In order to judge of the conformity of an en- 
actment with the requisites of the Constitution we 
must be governed by the terms and provisions of 
the act itself, and cannot construe it according to 
any presumed intention of the Legislature, not ex- 
pressed.” 


We submit, therefore, that it was not within the power 
of the Legislature of Kansas, by resorting to the device of 
enacting a brewery in operation to bea nuisance, to enable 
a court of equity by its decree to convict a citizen of a 
rime, and to punish him by the confiscation and destruc- 
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tion of his property, and that the Court below properly 
refused to exercise the power, deeming the enactment void. 


In short, there would seem to be no difference, in a case 
of this character, between a legislative declaration that a 
certain occupation or structure is a nuisance, and a similar 
declaration by a municipal body, which is simply a legis- 
lative agent. Such a declaration cannot make that a nur- 
sance which ts not such in fact. To make such a determina- 
tion is to adjudicate upon the facts, and that is purely a 
judicial function. Unless the mere existence of this 
brewery and its use for brewing beer are tr themselves 
nuisances, by reason of the fact that they are znjurtous to 
the health or morals of the community, a legislative edict 
cannot adjudge them to be such. 

Rights of property cannot be in this way “‘ arbitrarily 
or capriciously destroyed or injured.” 

Yates v. Milwaukee, 10 Wall, 497, 504-505. 

Hutton v. City of Camden, 39 N. J. Law (10 
Vroom), 122, 129-130. 

Cooley on Const. Lim. (5th Ed.), p. 110, and 
cases cited. 


‘‘Forfeitures of rights and property cannot be 
adjudged by legislative act, and confiscation without 
a judicial hearing, after due notice, would be void, 
as not being due process of law.” 


Cooley on Const. Lim. (5th Ed.), p. 446. 
Lowry v. Rainwater, 70 Mo., 152. 
Teck v. Anderson, 57 Cal., 251. 


Such a legislative determination would also be void, be- 
cause, where the fact of injury to public health or morals 
did not exist, as here, it would be an interference with the 
absolute right of every American citizen to adopt and fol- 
low such pursuit as he sees fit, provided it be not, in fact, 
‘““anjurious to the community.” 

People v. Marx, 99 N. Y., at p. 386, and cases 
cited. 


Here, the legislative edict is to be carried out, not 
through the instrumentality or machinery of a municipal 


=p aamteencneasat ATE EEA nnnn ne sia 


em 


government, but through the agency of a court of equity, 
which is to act, not asa court of justice, but simply as a 
legislative agent, to register the decrees of a legislative 
body. 


Indeed, such legislation has been expressly decided to be 
unconstitutional in the caseof a purely legislative declara- 
tzon or adjudication that certain property is a nuisance. 

In Quintent v. City of Bay St. Louts (Supreme Court 
of Miss., March 7, 1887), 1 Southern Reporter, 625, where | 
the Legislature sought to declare private residences to be 
nuisances, because they had a tendency to depreciate the 
value of neighboring property and to obscure the view of 
the same, the Court very sensibly held that the Legislature 
had no such power, saying (p. 628) : 


‘‘That the Legislature in the exercise of the police 
power may prohibit, in particular localities, such use 
of property as is injurious to public health, is admit- 
ted, and what it may do may also be authorized to be 
done by the local authorities; but it does not fellow 
that it may, bya mere declaration, convert the 
harmless, proper and ordinary use of property into 
a nuisance. Where the wse of the land furnishes 
the test for the determination of the constitution- 
ality of the law, the Legislature may not conclu- 
sively determine the effect to be harmful. This 
would be the assumption of judzczal functions by 
the legislative department, and, if yielded to by the 
Courts. would be an abrogation of those duties and 
powers committed by the Constitution to the judicial 
department, and the untrammeled exercise of which 
is essential for the preservation of life, liberty and 
property.” 


The Court, therefore, held that this statute was a mere 
attempt to dedicate private property to public use without 
compensation, and was therefore void. 

This case is so precisely applicable to the present, that 
little can be added by way of argument. In fact, the 
mere statement of the proposition, that the Legislature 
cannot declare that property to be a nuisance which in its 
use is not such in fact, furnishes its own demonstration. 
It is a plain application of a fundamental principle of con- 


stitutional law, requiring that the dividing lines between 
the departments of government shall be forever kept intact. 

As to the proceedings against the person, the provisions 
of the thirteenth section are in equally flagrant viola- 
tion of the Constitutional mandate that no State shall 
‘‘ deprive any person of life, liberty or property without 
due process of law.” ; 

They are simply a method contrived to punish crime, f 
without a trial, by the intervention of a court of equity. 

The manufacturer, or the seller, who keeps or main- 
tains a place where intoxicating liquors are manufactured 
| or sold, commits no other or different offense from that of 

simply manufacturing or selling; but, by the interposition 
of an injunction, he is to be punished by fine or imprison- 
ment, or both, in the discretion of the Court—not how- 
ever according to the judgment of the Court, for, however 
slight or excusable his violation of the law, his punish- ) = 
ment is fixed by the law at not less than one hundred dol- 
lars, or not less than thirty days’ imprisonment, and all the : 
power of the Chancellor will not suffice to remit or pI 
diminish it. : 

It is a clear case of fine and imprisonment inflicted by 
statute for crime committed, but all safeguards known to 
the common law for the protection of innocence denied, 
and the office of imposing it conferred upon a court of 
equity, so as to avoid a trial by jury. 

As well might the State assume to treat and punish any 
other crime in the same fashion; and what would be 
thought of an act of the State Legislature authorizing a 
court of equity to issue an injunction against theft or 
burglary and to punish the offense, when committed as a 
contempt, by fine and imprisonment, the amount and 
term of which was measured out by the statute? 


As applicable both to proceedings against the property 
and to those against the person, under this thirteenth 
section, it may be stated as a general proposition, requiring 
little argument for its support, that the criminal law can- 
not be administered by or through courts of equity. 

The jurisdiction of a court of equity in cases of public 
nuisance, properly so called, is exceptional, and extremely 
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limited in its application. Even in cases where the juris- 
diction can be invokea— 


‘the question of nuisance or not must, in cases 
of doubt, be tried by a jury; and the injunction will 
be granted or not as that fact is decided.” 

2 Story’s Eq. Jur., § 923. 


In practice, this jurisdiction is applied almost exclu- 
sively to nuisances in the nature of purprestures upon 
public rights and property, as, for instance, encroachments 
upon highways, public rivers, streets, squares, bridges, 
docks and other public accommodations, and is exercised 
chiefly through an information at the suit of the Attorney- 


General. 
: 2 Story’s Eq. Jur., $$ 921-924. 


But this jurisdiction is not exercised on any idea that 
the nuisance in question is a crime, or with a view of pre- 
venting or punishing a criminal act. 

1 Bish. Crim. Proc., § 1417. 


And this is so for the very reason that, as LoRD ELDON 
said, a court of equrly ‘‘has no jurisdiction tn matters 
of crime.” 3 : 

- Lawrence v. Smith, Jacob, 471, 473. 


Referring to the act sought to be enjoined in that case, 
he said: 


‘*T have nothing to do with it as a crime.” 


See also 2 Swanston, 413. 


As Chancellor WALWorTH emphatically held, the Court 
of Chancery will not interfere to enforce the penal laws 
of the State, unless the act sought to be restrained is in 
itself a nursance. 

Mayor, &c., of Hudson v. Thorne, 7 Paige, 
261. 
In a case where it was sought to restrain an officer of 
the Society for the Prevention of Cruelty to Animals from 
3 
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making a threatened arrest, the Court of Appeals of New 
York said: 


‘* Whether a person accused of a crime be guilty 
or mnocent, is to be determined In a common 
law court, by a jury; and the people, as well as the 
accused, have the nght to have it thus determined. 
If this action could be maintained in this case, then 
it could in every case of a person accused of crime, 
where the same serious consequences would follow 
an arrest; and the trial of offenders in the constetu- 


tional mode prescribed by law could forever be pro- 
hibited. * * * This action ts absolutely without 


sanction in precedents or principles of equity.” 
Davis v. Am. Soc., &c., 75 N. Y., 362, 368; 
followed (1886) in— 
Kramer v. Police Dep’t of N. Y., 53 N. Y. 
Super. (21 J. & S.), 499. 


Mr. Bishop declares that— 


‘“*The doctrine is believed to be, without excep 
tion, that the department of our jurisprudence 
known as equity, pertains to civil affairs alone, 
having uno connection with criminal.” 

1 Bish. Crim. Proc., $$ 1412-1417. 
See also 1 Spence’s Eq. Jur., *689—*690, 


With these general principles in mind as constituting 
‘* the settled course of judicial proceedings,” that is, *‘ due 
process of law ”— 

Murray's Lessee v. Hoboken L. & T. Co., 18 
How., .280— 
> Walker v. Sauvinet, 92 U.S., 90, 93— 


the Fourteenth Amendment to the Federal Constitution 
was adopted, providing that no State shall ‘‘deprive any 
person of life, liberty, or property without due process of 
law.” 


‘* On principle, therefore,” as Bishop says, ‘‘ this 
provision secures jury trial in the States in all cases 
in which at the time of its adoption such trial was 
deemed a fundamental right.” : 

1 Bish. Crim, Proc., § §91, 
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But this Court has declared that— 


‘** Due process of law is process due according to 
the law of the land. This process in the States is 
regulated by the law of the State.” 


Walker v. Sauvinet, 92 U. S., 90, 93. 


Accepting this declaration in its narrowest sense, 
and bearing in mind that it is a fundamental 
principle that a court of equity will not interfere 
with the administration of the criminal law, we find 
also, if that shall be deemed of any consequence, that, 
not only by the common Jaw, as universally administered 
elsewhere, ‘‘the settled course of judicial proceedings ” 
involved the right to a jury trial in every criminal case, 
but that the same was a fundamental right, ¢n the State of 
Kansas, at the time of the adoption of the Fourteenth 
Amendment in 186s, as well as at the time of the com- 
mencement-of these proceedings and the passage of this 
law | 

The Constitution of Kansas was adopted July 29, 1859. 
Section 5 of the Bill of Rights of that Constitution declares 
that 


“The right of trial by jury shall be inviolate.” 
Section 10 of the Bill of Rights provides that— 


‘*In all prosecutions the accused shall be allowed 
to appear and defend in person or by counsel; to de- 
mand the nature and cause of the accusation against 
him; to meet the witness face to face, and to have 
compulsory process to compel the attendance of wit- 
nesses in his behalf, and a speedy public trial by an 
empartial jury of the county or district in which the 
offense is alleged to have been committed. No person 
shall. be a witness against himself, or be twice put 
in jeopardy for the same offense.” 


See Compiled Laws of Kansas (1885), pp. 48-51. _ 


The Supreme Court of Kansas has declared this Bill of 
Rights to be something more than a mere collection of 
glittering generalities, and that no act of the Legislature 
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is valid which conflicts with its provisions or trenches 


upon the political truths which it affirms. 
Atchison Street Railway v. Missouri Pacific 
Railway, 31 Kan., 660. 


It is also firmly established in that State, as elsewhere, 
that these provisions mean that—— 


‘¢ A jury trial is preserved in all cases in which it 
existed prior to the adoption of the Constitution. It 
does not extend the trial by jury, it simply preserves 
it. It remains inviolate; that is, not disturbed or 
limited.” 


In re Roly’s Petitioner, 30 Kan., at p. 762. 
Kimball v. Connor, 3 Kan., 415, 482. 
. Ross v. Connors, &c., 16 Kan., at p. 418. 


It has been well said: 


* That whicha Legislature cannot do directly it 
cannot do indirectly. Jt may not deprive a party 
charged with a criminal act of his constitutional 
right to have the truth of that charge determined by 
an émpartial jury of the district. * . 
more can it authorize a municipal corporation, one 
of its creations, to punish a party for a criminal 
matter without rn some way securing to him a jury 
trial. So long therefore as the fundamental law 
contains the guaranty which it does, I think no 
party can be subjected to a prosecution foran act of 
a criminal nature, whether that prosecution be 
brought by the State directly, or any corporation 
created by the State, without, in some way, and 
before some tribunal, being secured an opportunity 
of having the truth of that charge inquired into by 
an impartial jury of the district.” 

‘ BREWER, J., In re Rolf, 30 Kan, at p. 763. 


A prosecution for a matter made penal by the laws of 
the State,as for selling liquor without a license, is ‘‘ unques- 
tionably a criminal action.” It was so expressly held in— 

Nevtzell v. City of Concordia, 14 Kan., 446, 
448, 
In re Rolf, 30 Kan., at pp. 760-761. 
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It would seem that nothing more need be said. If the 
Legislature cannot accomplish ztrdirectly what it cannot 
do directly, how is it possib’e for it to deprive a party of 
his right to a jury trial simply by authorizing a court of 
equity to take jurisdiction of the particuliar case? It is sub- 
mitted, therefore, that there is not the slightest doubt 
that, by the statute in question, the Legislature of Kansas 
has violated fundamental principles, the ‘‘ settled course 
of judicial proceedings,” and the law of the land, and that 
_the statute is therefore unconstitutional and void. 


If the propositions already expressed should meet with 
the approval of the Court, they would necessarily be deci- 
sive of the case, and require the affirmance of the decree 
appealed from. As a law of criminal procedure applied 
to the punishment of offenders against its provisions, it 
would be held to be a fatal departure from ‘‘ due process 
of law,”. and therefore void. 


And, upon the one point, that the proviston of the Four- 
teenth section, which ‘in all cases” dispenses with proof 
in the first tnstance on the part of the State, that the party 
charged did not have a permit, which is “the one indts- 
pensable fact” constituting crime under the act, thereby 
taking away the presumption of innocence, which is the 
fundamental right of every person charged with crime, 
not only ts the thirteenth section unconstitutional and void, 
but all other parts of the act are equally so. 


But there is a broader question presented by the record, 
and by the elaborate opinion of the learned Circuit Judge 
in the Walruff Case, in adherence to which he dismissed 
the bill in this case, which demands the consideration of 
the Court—a question which, as we think, has never been 
passed upon here, but has been designedly and carefully 
reserved for decision when some case should come here 
which fairly presented it, as we insist that the present 
record does. That question is, whether the act in question, 
as a whole, including, of course, the special provisions of 


‘the thirteenth section which have been considered, does not, 


without regard to the special method and process prescribed 
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by the thirteenth section, operate todeprive the appellees 
of their liberty and property without due process of law, 
within the meaning of the Fourteenth Amendment. 

In maintaining the affirmative of this proposition, we 
do not subject ourselves to the censure implied in the lan- 
guage of Mr. Justice MILLER, in Davidson vs. New Orleans, 
96 U. S., 97, when he said: 


‘‘In fact it would seem from the character of 
many of the cases before us, and the arguments 
made in them, that the clause under consideration 
is looked upon as a means of bringing to the test of 
the decision of this Court, the abstract opinions of 
every unsuccessful litigant in a State Court of Jus- 
tice of the decision against him, and of the merits 
of the legislation on which such a decision may be 
founded.” 


We are not here as unsuccessful litigants, but sustained 
by the deliberate, well-considered and frequently repeated 
decision of a very able and learned Circuit Judge, that this 
particular statute of Kansas is a law operating so rigidly 
on the appellees’ property in existence at the time of its 
passage, absolutely prohibiting its use, and annihilating 
its value, as to amount to depriving the owners of their 
property and confiscating it; and it is the State of Kansas 
hat comes here as an unsuccessful litigant seeking to over- 
throw this decision, and maintain her severe and arbitrary 
enactment. She comes, too, with the almost fatal conces- 
sion of her own court of last resort, that her Legislature 
in passing the act in question— 


‘has gone a long way in destroying the value of 
such kind of property as the defendant owned, and 
has possibly gone to the utmost verge of constitu- 
tional authority,” vid., opinion of Valentine, J., 
Atty. Genl’s Brief, p. 21. 


In a matter so sacred as the preservation of the citizen’s 
fundamental rights to liberty and property, the ultimate 
protection of which is now intrusted to this Court, it will 
not refuse to scrutinize with the utmost care a law of a 
State which its highest judicial authority concedes to 
trespass upon the ‘‘ utmost verge ” of the State’s constitu- 
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tional power. The ‘“‘utmost verge” isa very dangerous 
place at which to practice an experiment on constitutional 
rights and principles. The only safety for the citizen is 
that the States should keep within that critical line. A 
single step beyond that Rubicon is a fatal invasion. 

Assuming the police power inherent in the States to be as 
4 far reaching and indefinable as to the subject matter on 
| which it may be exercised, as this Court has ever ad mitted 

it to be, and that the regulation and even the prohibition 
of the traffic in liquor are fairly within it, the question 

upon each particular State law that is brought to the test 
| of the judgment of this Court, is, whether in its principle and 
in its methods, it is within the legitimate exercise of that 
| power, or whether it goes beyond it, and under the pre- 
text and cover of a police regulation unnecessarily and 
therefore unlawfully invades the domain of private prop- 
erty. Other prohibitory laws, even all prior liquor laws of 
other States, may have kept within the limits, and yet 
this particular law of Kansas, which far surpasses in its 
arbitrary severity all prior enactments which have been 
brought to our notice, may be justly obnoxious to the 
condemnation which the Circuit Court has pronounced 
upon it. 

The facts, therefore, of this part icular case, and the de- 
| tails of this particular statute, are a material preliminary 
a to the statement and consideration of the question. 

The appellees were brewers with no other calling or 
means of support. In 1871 while as yet besr was as much 
a part of the daily food of the people of Kansas as_ bread 
> and meat, they purchased a brewery in that State of which 
they were citizens, investing in it their entire property. 
From time to time they enlarged and improved it, adding 
largely to their investiment. Meanwhile the taxes on their 
; property and business contributed to the support and wel- 
fare of the State as the products of their brewery did to 
, the wholesome sustenance of its inhabitants. It was a peace. 

ful and legitimate industry, as beneficent as the bakers’ or 
the butchers’. Contributing to the community what for 


centuries had been a staple beverage of the Anglo-Saxon 
race. The markets of the whole country were open to 
them. They were not confined to the supply of consumers 
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in Kansas. They could sell their beer produced at their 
brewery in every other State of the Union. The tenth 
census of the United States shows the value of that right, 
for the total markets of the United States outside of Kan- 
sas absorbed more than one hundred millions of dollars. 
For this business their brewery was very valuable pro- 
perty. It was worth with its equipments sixty thousand 
dollars. The structure of building and character of 
machinery and implements required for a brewery are so 
peculiar that they cannot be used or adapted for any other 
purpose. For any otber purpose the property was practi- 
cally worth nothing. If it could not be used at all as a 
brewery it was worth not more than five thousand dollars. 

The appellees being in this situation, in November, 1880, 
the people of Kansas, at a popular election, adopted this 
constitutional amendment: 


‘‘The manufacture and sale of intoxicating liquors 
shall be forever prohibited in this State, except for 
medical, scientific and mechanical purposes.” 


And in February, 1881, the Legislature passed the Act 
which, as amended in 1885, is now in question. 

As to beer, the act practically absolutely prohibits the 
manufacture of beer within the State for export or sale 
outside of the State, or for the manufacturer's own con- 
sumption within it; in fact, it practically prohibits its man- 
ufacture for any purpose within the State. For although 
there is a proviso that such liquors may be sold for medi- 
cal, scientific and mechanical purposes, this proviso can 
have no application to beer, because in the nature of 
things beer cannot possibly be used for scientific or me- 
chanical purposes. Sv a permitted manufacturer may 
make and sell it only to a permitted druggist, who can 
sell only in the county of his residence, to a patient 
upon the prescription of a permitted physician res- 
ident in the same county. But if the physician writes a 
prescription for the purpose of enabling or assisting any per- 
son to obtain the beer for use as a beverage, he shall be guilty 
of a misdemeanor to be punished by fine and imprison- 
ment. Now, as beer was never, like spirits, prescribed as 
a medicine, but could only be recommended as a beverage 
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like any other known article of food, it is evident that the 
prohibition of the statute as to the manufacture and sale 
of beer within the State is practically absolute. The act 
punishes it as a misdemeanor by fine and imprisonment, 
and as we have seen by a confiscation and destruction not 
merely of the particular liquor manufactured or intended 
to be sold in violation of the act, but of all intoxicating 
liquor found in the place, however innocently it may have 
come there; and not merely the liquors and the vessels 
containing them, but also all property used in keeping or 
maintaining the place, including, necessarily, the building 
and machinery, which, instead of the liquor, it enacts into 
a common nuisance. 
We therefore undertake to establish as our— 


Second Point, 


That within the meaning of the Fourteenth Amendment 
this act deprived the appellees of their. liberty and prop- 
erty without due process of law, and that it abridged the 
privileges and immunities of the appellees as citizens of 
the United States. 


We claim also as part of this proposition, and in support 
of it, that at the time of the passage of the act, it was one 
of the fundamental rights of the appellees as citizens to 
pursue their calling of manufacturing beer and to use 
their brewery for that purpose, and that the State could 
only restrain the exercise of this right by virtue of the 
police power]; that that power could only be exercised 
to the extent reasonable and necessary for the promotion 


of the object for which it was exercised, viz., the preser- 


vation and promotion of the morals and the health of the 
people of Kansas ; that this act goes far beyond what is so 
necessary and reasonable, and that in such excess it invades 
the rights of the appellees and deprives them of their 
property; that it destroys their property for the public use 
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other than for police purposes ; that it does this without 
compensation ; that such destruction, not demanded by 
any legitimate exercise of the police power, is depriving 
them of their property without due process of law. 


At the outset, it should be borne in mind that ‘‘ consti- 
tutional provisions for the security of person and property 
should be liberally construed.” It is the duty of the 
courts to be watchful of constitutional rights and ‘‘ against 
any stealthy encroachments thereon.” 

Boyd v. U. S., 116 U. S., at p. 635. 


As to the general intent of the Fourteenth Amendment, 


‘‘that there should be no arbitrary deprivation of life or — 


liberty, or arbitrary spoliatzon of property”, see 
Barbier v. Connolly, 113 U. S., at p. 31. 
Yick Wo v. Hopkins, 118 U. S., 356. 


But it is said that prior decisions of this Court have de- 
cided the question, and that it is no longer open for 
argument here. This we deny. The Circuit Judges of 
the United States are not in the habit of attempting 
openly to overrrule the decisions of this Court. 

And the case of the Beer Company vs. Massachusetts, 
97 U. S., 25, is cited as conclusive of this case. 

But the only question there decided was whether the 
liquor law of Massachusetts, of 1869, impaired the obliga- 
tion of the contract previously entered into between the 
State and the Beer Company by its charter. And it was 
held that the power to repeal or modify, reserved to the 
Legislature in the charter of thecompany, rendered the 
contract subject to the exercise of that power; and that the 
exercise of the police power contained in that statute of 
Massachusetts was a legitimate one. But that statute was 
nothing like this act of Kansas. It did not undertake to 
prohibit the manufacture of beer by the company. Onthe 
contrary, there was in that act a special provision per- 
mitting the free manufacture of zt for exportation from 
the State. There was not any deprivation or destruction 
of the company’s property, or of the use of its brewery. 
And in this Court the counsel of the company .expressly 


27 


limited its claim to protection to. the contract clause of 
the Constitution. This was his language as reported at p. 
27: “* The compauy does not invoke the aid of the Four- 
teenth Amendment to the Constitution, but submits that 
the statute of 1869, under which the liquor was seized and 
condemned, impairs the obligation of the contract con- 
tained in its charter, and is, therefore, unconstitutional 
and void.” 

So in Bartemeyer vs. Iowa, 18 Wallace, 129, reference 
to which is made by the Court in the former decision. 
Although the attempt was made to induce the Court to 
pass upon a moot case somewhat resembling this, the 
Court refused to do so. The question of manufacture and 
of effect on the property of the manufacturer was not 
involved, and the case as decided was the ordinary ques- 
tion of the constitutionality of a State law regulating the 
sale. 

The utterances of all. the judges who delivered opinions 
in that case carefully reserved the judgment of the Court 
on the question here involved. 


Mr. Justice MILLER, in delivering the opinion of the 
Court, while declaring that— 7 


‘‘The weight of authority is overwhelming that 
no such immunity existed as would prevent State 
Legislatures from regulating and even prohibiting 
the ¢raffic in intoxicating liquors—” a 


recognizes— 


‘‘the solitary exception in the case of a law operat- 
tng so rigidly on property in existence at the time 
of its passage as to amount to depriving the owner 
of his property. But if it were true,” he says, ‘‘and 
were fairly presented to us that the defendant was 
the owner of the glass of intoxicating liquor which 
he sold at the time that the State of Iowa first ima 
osed an absolute prohibition on the sale of such 
iquor, then we can see that two very grave ques- 
tions would arise, viz.: 1. Whether this would be 
a statute depriving him of his property without due 
process of law, and (2) whether it would be so far 
a violation of the Fourteenth Amendment in that 
ae fl as would call for judicial action in this 
ourt. , 
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And Mr. Justice Freup, concurring, specially says : 


‘‘T have no doubt of the power of the State to 
regulate the sale of intoxicating liquors, when such 
regulation does not amount to the destruction of the 
right of property inthem. The right of property 
in an article involves the power to sell and dispose 
of such article as well as to use and enjoy it. And 
any act which declares that the owner shall neither 
sell nor dispose of it, nor use and enjoy zt, confiscates 
it, depriving him of his property without due pro- 
cess of law. Against such arbitrary legislation by 
any State the Fourteenth Amendment affords pro- 
tection.” 


And Mr. Justice BRADLEY said: 


‘*The law therefore was not an invasion of prop- 
erty existing at the date of its passage, and the 
question of depriving a person of property with- 
out due process of law does not arise. No one has 
ever doubted that a Legislature may prohibit the 
vending of articles deemed injurious to the safety 
of society, provided itt does not interfere with 
vested rights of property. When such rights stand 
an the way of public good they can be removed by 
awarding compensation to the owner.” 


The License Cases, in the 5th of Howard’s Reports, in- 
volved solely the question whether the license laws there 
under consideration were in violation of the commerce 
clause of the Federal Constitution, and the opinion of the 
Court delivered by Tangy, Ch. J., will be found to be 
limited strictly to that question, which was decided in the 
negative. 

The Slaughter House Cases, 16 Wallace, 36, did not 
touch the question now before the Court. They involved 
solely the question of the competency of the police power 
reserved to the States to regulate the place and the man- 
ner of landing and slaughtering of cattle within a limited 


district of the State, and it was maintained by the major- - 


ity of this Court that this power went to the extent of 
permitting the conferring of an exclusive monopoly of 
_ that business upon a single corporation. The four dissent- 
ing justices dissented upon the ground that the persons al- 
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ready engaged in that business, who were excluded from 
the monopoly, were by the law deprived of their privileges 
and immunities which belonged to them as citizens of the 
United States, and were deprived of their property with- 
out due process of law. But Mr. Justice MILLER, speaking 
for the majority of: the Court, met this proposition at the 
outset by denying it as a matter of fact, and demonstrated 
that all persons without distinction cowld still pursue their 
business of slaughtering within the regulations of the 
act. 

And in the subsequent case of The Butcher’s Union Co.vs. 
The Crescent City Live Stock Landing Company, 111 U. 
S., 746, where the State passed a subsequent act over- 
throwing the monopoly which they had before created, 
the only point involved was whether the act zmpazred the 
obligation of the contract by which the Crescent City Co. 
had been created; and it was held that the new statute 
was not a violation of the contract clause of the Federal 
Constitution, because the former act creating the monop- 
oly, which had been held to be a just and reasonable exers 
cise of the police power of the State, was still subject to 
the further exercise of that power when the welfare of the 
State should, in the judgment of the Legislature, demand 
it; and that the new act depriving the Crescent City Co. of 
its monopoly, was only a further just and reasonable ex- 
ercise of that power. 

So the other cases relied upon in the brief on the part of 
the State, viz.: Fertilizing Co. vs. Hyde Park and Stone. 
vs. Mississippz, 101 U. S., 814, arose and were decided 
under the contract clause of the Constitution, and, al- 
though they fully recognize the adequacy of the police 
power in the States to justify and maintain the statutes 
there in question, they have really nothing to do with the 
present case, which has to do with a wholly different 
statute, differing materially in principle and also in 
methods. : 


Assuming, therefore, the question presented in this case 
to be wholly open and undecided by any case heretofore 
passed upon by this Court, we, with deference, submit that 
the only principle that saves from condemnation, as 
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abridging the privileges and immunities of citizens of the 
United States, or depriving persons of their property with- 
out due process of law, State statutes which invade the 
peaceful occupations of citizens and the use by them of 
their property for purposes theretofore permitted and law- 
ful, is the proper exercise of the police power by legztimate 
and constitutional methods; that, so far as such statutes do 
go beyond such proper exercise and outside of such meth- 
ods, at any rate, they do still violate the Fourteenth 
Amendment, and entitle citizens, whose privileges are 
thereby abridged, to protection; that, when citizens are 
thereby deprived of their property, they are still deprived 
of it wethout due process of law, even though the power 
working that deprivation be called the police power; and 
that the present statute of Kansas, so far,at any rate,as it 
prohibits the use by the appellees of their brewery for the 
manufacture of beer, and enacts their building and ma- 
chinery to be a public nuisance, and dooms it to destruc- 
tion by the mere fiat of the Legislature, does transcend any 
jegitimate exercise of the police power in regulating or 
prohibiting the traffic in intoxicating liquors, and is there- 
fore void. 


That there is a limit to the exercise of the police power 
in invading business and property in any given case, and 
that that limit is found in what is necessary and reason- 
able for guarding against, the evil ‘Which injures or threat- 
ens the public welfare in the given case, and that the Leg- 
islature cannot, under the guise or pretext of a police regu- 
lation, go beyond that limit, and strike down innocent oc- 
cupations and invade private property, the destruction and 
invasion of which are not reasonably necessary to accom- 
lish the needed relief or the needed reform, are propositions 
sustained by abundant authority; and this, though allow- 
ing the Legislature to be in each case the judge of the 
extent to which the existing evil is to be regulated or pro- 
hibited. 


Now, allowing the Legislature of Kansas to be the sole 
judge of how far they shall go in reforming the morals 
and the habits and regulating the appetites and prescrib- 
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ing the food and the drink of the people of Kansas, they 
certainly are not to be permitted to regulate the morals 
and the habits or the food and drink of the rest of the 
people of the United States, or the rest of mankind; and 
when, under the guise of a-liquor law for their own 
people, they strike down occupations and deprive persons 
of property, which have no tendency even to affect the 
temperance of the inhabitants of Kansas, they do exceed 
their recognized powers, and come in conflict with the 
Fourteenth Amendment. 


Where the occupation or property is zn ztself immoral 
or noxious to health or to safety, we make no question of 
the power of the Legislature to lay its hand upon them, 
and even in a proper case, to put them out of the way, 
and, where necessary, to destroy them. 

As Chancellor Kent says in the often quoted passage (2 
Kent, Com., 340): 


‘‘Unwholesome trades, slaughter houses, opera- 
tions offensive to the senses, the deposits of gun 
powder, the application of steam power to provel 
cars, the building with combustible materials and 
the burial of the dead, may all be interdicted by 
law in the midst of the ‘dense masses of population, 
on the general and rational principle that every per- 
son ought so to use his property as not to injure his 
neighbors, and that private interests must be 
made subser vient to the general interests of the com- 
munity.” 


Nor do we need to gainsay any of the familiar proposi- 
tions of law cited, and relied upon in the brief on the part 
of the State, as for instance: 


‘‘ That every citizen holds h's property subject to 
the proper exercise of the police power * * 
and that the sovereign authority may, by ee 
regulations, so direct the use of it that it shall not 
prove pernicious to his neighbors or the citizens gen- 
erally.” 

Dillon on Munic. Corp., p. 136. 


Or— 


‘‘That it is not every use of land that comes with- 
in the Constitutional protection. One has a vested 
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right to only a reasonabie use of one’s land. He 
can only make use of his property in such a man- 
ner that he will not injure another. That any use 
of one’s lands to the injury of another is a nuisance, 
and may be prohibited. And that the right to per- 
sonal security against acts which will cause injury 
to health or great bodily discomfort cannot be made 
absolute in organized society, and it must yield to 
the reasonable demands of trade, commerce and 
other great interests of society.” 


Tiedeman Limit. Police Power (Sec, 122). 
Or— 


‘‘That it is clearly within the legislative discre- 
tion whether the private interest or the public good 
shall yield in a case where the two are antagonistic, 
and to prohibit or permit the doing of what pro- 
motes the public welfare, and at the same time 
causes personal discomfort or injury, and that its 
judgment cannot be subjected toa review by the 
Courts.” 

Ibid. (Sec. 122 a). 


Or— 


‘*That it is competent for the Legislature to in- 
terpose, and, by positive enactment, to prohibit a 
use of property which would be injurious to the 
public.” 

Comm. vs. Tewksbury, 11 Metc., 55. 


Or— 

‘That it can make no difference that the right is 
urchased previous to the passage of the law, or 
Sores it becomes necessary. That as these laws are 
usually enacted with a view to evils already exist- 
ing, till the state of things is such as to render the 
act complained of a nuisance, upon actual experi- 
ment, no law is passed. That every right from an 
absolute ownership in property down to a mere 
easement is purchased and holden subject to the re- 
striction that it shall be so exercised as not to injure 
others ; and, though at the time it be remote and 
inoffensive, the purchaser js bound to know at his 
peril that it may become otherwise by the residence 
of many people in its vicinity, and that it must yield 
to by-laws, or other regular remedies for the sup- 

pression of nuisances.” 
Coates vs. Mayor of New York, 7 Cowen, 585. 
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But we do protest against the proposition cited from 
Bishop on Statutory Crimes (Sec. 975), for which no au- 
thority is quoted, viz.: 


‘‘The State in the enactment of its law must 
exercise its judgment concerning what acts tend to 
corrupt the public morals, impoverish the commu- 
nity, disturb public repose, injure the other public 
interests, or even impair the comfort of individual 
members, over whom its protecting watch and care 
are required. And the power to judge of this ques- 
tion is necessarily reposed alone in the Legislature, 
from whose decision no appeal can be taken directly 
or tndirecily to any other department of the Gov- 
ernment. When, therefore, the Legislature, with 
thes exclusive authority, has exercised tts right of 
judging concerning this Legislative question, by the 
enactment of prohibitions like those discussed in 
thes chapter, all other departments of the Govern- 
ment are bound by the decision, which no Court has 
a jurisdiction to review. And the question of the 
wisdom of the enactment is definitely settled by the 
enactment itself.” 


This unqualified statement cannot be true. It would 
surrender and abandon all private interests to the arbi- 
trary caprice or whim of a mere majority of the Legisla- 
ture, and would compel the Courts to abdicate their legiti- 
mate function and duty of reviewing and annulling a law 
which, under the false pretence of being a police regula- 
tion, was not such in fact or in principle, but a merely 
unwarranted and unauthorized invasion of private rights. 
The propositions above cited must therefore be taken with 
the qualifications in this respect which have so often been 
put to them by Courts of the highest authority. 


In Fletcher vs. Peck, 6 Cranch, 135, MARSHALL, Ch. J. 
said: 

‘¢Tt may be doubted whether the nature of society 
and of government does not prescribe some limits to 
the legislative power; and if any be prescribed where 
are they to be found, ¢f the property of an individual 
fairly and honestly acquired may be seized without 
compensation?” 

9) 
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In Calder vs. Bull, 3 Dall. 386, Judge Cyask said: 


‘*T cannot subscribe to the omnipotence of a State 
Legislature or that it is absolute and without control, 
although its authority-should not be restrained by 
the Constitution or fundamental law of the State. 
The nature and end of legislative power will limit 
the exercise of it. This fundamental principle flows 
from the very nature of our free republican govern- 
ments, that no man should be compelled to do what 
the laws do not require, nor refrain from acts which 
the laws permit. There are acts which the Federal 
or State Legislature cannot do without exceeding 
their authority. There are certain vital principles 
in our free republican governments which will de- 
termine and overrule an apparent and flagrant abuse 
of legislative power: as, to authorize manifest in- 
justice by a positive law or to take away that 
security for personal liberty or private property for 
the protection whereof government was established.” 


Again: 


‘‘Under the power to regulate, the State cannot 
deprive the citizen of the lawful use of his property, 
if it does not injuriously affect or endanger others. 
We are unwilliug to concede the existence of an in- 
definable power, superior to the Constitution, that 
may be invoked whenever the legislature may deem 
the public exigency may require it, by which a party 
may be capriciously deprived of his property or its 
use without compensation, whether such property 
consists of franchises or tangible forms of property.” 

Lake View vs. Rose Hill Cem. Co., 70 Ill., 
191. 


‘It is not within the power of the General As- 
sembly, under the pretence of exercising the police 
power of the State, to enact laws, not necessary to 
the preservation of the health and safety of the 
community, that will be oppressive and burdensome 
to the citizen. If it shoul prohibit that which is 


harmless in itself, or command that to be done 
which does not tend to promote the health, safety, 
or welfare of society, it would be an unauthorized 
exercise of power, and it would be the duty of the 
Courts tu declare such legislation void.” 
IL W. & W. R. W. Co. vs. City of Jackson- 
ville, 67 Ill., 37. 


. ‘ 
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‘* The Constitutional guaranty of life, liberty and 
the pursuit of happiness is not limited by the teme 
‘porary caprice of a present majority and can be 
— only by the absolute necessities of the 
public.” 


BREWER, J., Intoxicating Lig. Cases, 25 
Kans., 765, vid. also, Tenement House 
Cigar Case, 98 N. Y., 98. 

Cooley Const. Lim. (5th ed.), pp. 110 and 
445-446. 


See also People vs. Marx, 99 N. Y., 377, 386, where it is 
said that— 


‘* No proposition is now more firmly settled than 
that it is one of the fundamental rights and privi- 
leges of every American citizen to adopt and follow 
such lawful industrial pursuit, not znjurzous to the 
community, as he may see fit.” | 


In the light of these authorities, then, we respectfully 
insist that the prohibitory statute of Kansas, so far as it 
goes beyond everything that can fairly tend to protect the 
morals and the habits of the people of Kansas, and abso- 
lutely prohibits the appellees from manufacturing beer at 
their brewery for sale in other States and countries, and 
especially so far as it enacts their buildings and machinery 
to be a common nuisance, and condemns it to confiscation 
and destruction, exceeds the bounds of any proper exer- 
cise of the police power, and has gone beyond the utmost 
verge of constitutional power, and to that extent, at least, 
deprives the appellees of their property without ‘‘ due pro- 
cess of law,” and abridges their rightful privileges and 
immunities as citizens. 

It will not be pretended that the mere existence of the 
brewery in operation, or the mere existence of beer therein 
in the vats or in the original packages, not intended for 
sale or consumption zn the State, is in any way detri- 
mental to the safety, the health, or the morals of the 
people of Kansas, or tends in the remotest degree in that 
direction: or that its destination to the other markets of 
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the country, or the world, is not entirely consistent with 
the complete and perfect prevention of its sale and con- 
sumption wzthin the State. 

The 13th section makes the adjudging of the building 
and machinery to be a common nuisance and its confisca- 
tion and destruction to depend solely upon the manufact- 
ure of beer taking place in the building, without the least 
regard to what ts to be done with tt, or whether tt ts to be 
‘ sold, consumed, or used within the State. Surely this is 
utterly unnecessary to the full accomplishment of the po- 
lice purpose of preventing its consumption in Kansas. The 
experience of other States and other laws, which had no 
such feature, demonstrates that the other. provisions of 
the act: suffice for this purpose. And these novel, addi- 
tional and extraordinary provisions are but an exercise of 
arbitrary caprice on the part of the Legislature, not tend- 
ing, in the nature of things, to promote the health, safety 
or welfare of the people of the State. The power of the 
State is entirely adequate to prevent the sale and con- 
sumption of beer within the State without prohibiting its 
manufacture for export, and exposing the buildings and 
machinery used for such manufacture as a prey to the 
spoiler, by enacting them to be common nuisances and 
ordering their destruction. 

There is nothing in the conduct of the business of brew- 
ing, or in the mere presence of beer in vats, or in the 
original packages in the brewery not destined or intended 
forsale or consumption within the State which is in the least 
akin to the ‘‘unwholesome trades, slaughter-houses, opera- 
tions offensive to the senses, the deposits of gunpowder, 
the application of steam power to propel cars, or the burial 
of the dead,” cited by Chancellor Kent in the passage so 
often referred to. The use of his property by the brewer 
for such purposes does not injure or tend to injure his 
neighbors. It cannot be in its nature a nuisance and the 
declaration of the Legislature cannot convert it into one, 
though it does order its destruction as such. If it can, it 
may do the same with tea or coffee, or wheat or sugar, or 
tobacco, the consumption of all of which articles is by 
many persons regarded as pernicious to health or to 


morals. : 


See authorities cited under our First Point. 
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The scanty majority of the voters of Kansas who estab- 
lished the Constitutional amendment of that State under 
which this statute was passed, may be permitted to pre- 
vent the consumption of beer by the inhabitants of that 
State, but they cannot make zts manufacture there for the 
rest of mankind a nudsance, contrary to the very nature 
of things. The common judgment of enlightened States 
and Nations, which have from time immemorial encouraged 
its manufacture and use, is well expressed by the statute 
of Massachusetts, passed in June, 1789, which we quote: 


. ** An Act to encourage the manufacture and con- 
sumption of strong beer, ale and other malt liquors. 


‘* Whereas, the manufacture of strong beer, ale 
and other malt liquors, wll promote the purposes of 
\ husbandry and commerce by encouraging the growth 
of such materials as are peculiarly congenial to our 
soil and climate, and by procuring a valuable article 
of exportation. And whereas, the wholesome qual- 
ties of malt liquors greatly recommend them to 
general use as an wmportant means of preserving 
the health of the citezens of this Commonwealth, and 
of preventing the pernicious effects of spirituous 
liquors. | 
‘*1. Be it therefore enacted by the Senate and 
House of Representatives in General Court Assem- 
bled, and by the authority of the same, that all 
brewhouses wherein shall be made and produced 
for sale annually a quantity of strong beer or ale 
not less than one hundred barrels of thirty-one and 
a half gallons each, beer measure, with the utensils 
employed in such brewhouses, and the immediate 
- dependencies thereof; also all moneys and stock of 
Y every kind employed and improved in such brew- 
houses, with the strong beer, ale and other malt 
| liquors which shall be there made and produced for 
sale as aforesaid, with the faculty or annual profit 
of such manufacture, shall be and they hereby are 
i exempted from all taxes and duties of every kind for 
the term of five years after the passing of this act.” 


Neither can it be said that there is anything immoral in 
the business of brewing or in beer itself, asin gambling or 
lotteries, and the case of Stone vs. Mississipp2, 110 U. S., 
814, where this Court held that a constitutional amend- 
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ment prohibiting gambling and lotteries was not a viola- 
tion of the contract clause of the Constitution, as against 
a company that had been previously chartered by the 
State to carry on lotteries, is not applicable to the present 


case. 
There can be no doubt that the absolute prohibition by 


statute of the use of the appellee’s brewery; which was 
owned by them before the enactment, does in the sense of 
the law actually deprive them of their property as com- 
pletely as if the fee in nine-tenths of it were destroyed 
and blotted out of existence by the same enactment. The 
proofs show this, and it is practically conceded by the 
brief on the part of the State. It destroys fifty-five 
thousand dollars out of their sixty thousand of property. 
This can hardly be an open question in this Court since 
its decision in the case of Pumpelly vs. Green Bay Com- 
pany, 18 Wall., 177, where the question of what amounts 
to ‘‘ depriving a person of property ” was plumply decided: 


‘Tt would be a very curious and unsatisfactory 
result, if; in construing a provision of constitutional 
law, always understood to have been adopted for 
protection and security to the rights of the indivi- 
dual against the Government, and which has re- 
ceived the commendatiun of jurists, statesmen and 
commentators, as placing the just principles of the 
common law on that subject beyond the power of 
ordinary legislation to change or contro] them, it 
shall be held that, if the Government refrains from 
the absolute conversion of real property to the 
uses of the public, it can destroy its value entirely, 
can inflict irreparable and permanent injury to any 
extent, and can, in effect, subject it to total de- 
struction, without making any compensation, be- 
cause,.in the narrowest sense of the word, it is not 
taken for the public use. 

‘* Such a construction would pervert the constitu- 
tional provision into a restriction on the rights of 
the citizen, as those rights stood at the common law, 
instead of the government, and make it an autho- 
rity for the invasion of private rights under the 
pretext of the public good which had no warrant in 
the laws or practices of our ancestors.” 
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And so in that case, it was held that the flooding 
of the plaintiffs lands by a dam erected by the defendant 
company, was in effect and in law, a taking of his prop- 
erty. And though there may be a great difference be- 
tween ‘‘taking property ” without compensation, and 
** depriving a person of his pruperty without due process 
of law,” in many points of view there can be no doubt 
that ‘‘ taking a man’s property ” is ‘‘ depriving him of it,” 
and that the same language must have been used by the 
Court and the same result reached if it had been applying 
the constitutional provision against the latter wrong as it 
did use in applying that provision against the former. 

Nor has there ever been any negation by this Court of 
Mr. Justice FIELD’s statement in Munn vs. Illinois, 94 U. 
S., 141, that— 


‘* All that is beneficial in property arises from its 
use and the fruits of that use; and whatever de- 
prives a person of them deprives him of all that is 
desirable or valuable in its title and possession. If 
the constitutional guaranty extends no further than 
to prevent a deprivation of title and possession, and 
allows a deprivation of use and the fruits of that 
use, — not merit the encomiums it has re- 
celved.” 


The following language of the same learned Justice in 
the same case is also pertinent: 


‘‘ Except in cases where property may be de- 
stroyed to arrest a conflagration or the ravages of 
estilence, or be taken under the pressure of an 
immediate and overwhelming necessity to prevent a 
public calamity, the power of the State over the 
ae of the citizen does not extend beyond such 
imits.’ 


And— 


‘‘ If, for instance, the owner is prohibited from 
using his property for the purpose for which it was 
designed, it is of little consequence that he is per- 
mitted to retain the title and possession.” 


Assuming, therefore, as a settled proposition, that by the 
extraordinary provisions of this statute the appellees are 
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‘*‘ deprived of their property” within the meaning of the 
Fourteenth Amendment, and that this result is worked by 
the very provisions which go beyond the fair, reasonable, 
and necessary exercise of the police power, viz., the abso- 
lute prohibition of the use of the brewery for the manufacture 
of beer for export, which could by no possibility affect the 
health, morals, or safety of the people of the State, enacting 
the brewery to be a nuisance, and ordering its destruc- 
tion, we submit that so far as the appellees are deprived 
of their property by this excess of action cn the part of 
the Legislature, they are deprived of it ‘‘without due pro- 
cess of law,” because it is only up to the limit of the police 
power that a statute imposing such restrictions upon 
-business and property, is, in its nature, ‘‘due process of 
law.” 

Other statutes which have heretofore come before this 
Court for consideration and approval were satisfied to 
make the sale and traffic a crime and to provide for its 
punishment; to prohibit the manufacture or possession for 
the purpose of sale within the State and to confiscate and 
destroy the liquor itself and the vessels in which it was 
contained—provisions which the general experience of 
legislation has found sufficient for the protection of the 
people of the State from even the temptation to use the 
prohibited articles—and so far the police power has hereto- 
fore been invoked to sustainthem. But there is an im- 
mense difference, not in degree only, but in kind, between 
such enactments, whch leave the brewer the substantial 
use of his existing brewery for manufacture jor export, 
and the statute now under consideration, which for no 
purpose legitimately connected with the protection of the 
people of the State from the evils of intoxication, proceeds 
further and annihilates the property of the brewer for all 
purposes. 

It is afundamental principle, that where there exists the 
right and power to abate a nuisance, the abatement must 
be limited by its necessity, and no wanton or unnecessary 
injury to the property or rights of individuals must be 
committed. 

If, for instance, the nuisance consists in any particular 
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use to which a building is put, the remedy is to stop such 
use, not to tear down or destroy the structure itself. 
Babcock v. City of Buffalo, 56 N. Y., 268; 
affirming 1 Sheldon, 317. 
Chenango Bridge Co. v. Paige. 83 N. Y., at 
pp. 188-190. 
Wood on Nuisances, § 738. 


That principle finds a precise application here. The 
only nuisance in this case, sought to be abated, is the sale 
of beer wethin the State. That is the only thing which is 
in any sense injurious to public health or morals. No 
argument is needed to demonstrate that fact. It is there- 
fore that alone which the Legislature can authorize to be 
abated as a nuisance and destroyed as property. To this 
extent the Legislature has therefore clearly overstepped 


Constitutional limitations. 
See also Cases cited under our First Point. 


The only answer attempted in the brief on the part of 
the State to this argument consists in the claim that 
because the State by its officers in the present case has not 
taken proceedings to the full extent permitted by the law, 
but have been disposed by non-action to leave the appellees 
still at liberty to manufacture for export, they cannot in- 
voke the Constitutional provision against the proceeding 
as taken. 


‘‘ Tf,” they say (Appellant’s Brief, p. 5), ‘‘ the prop- 
erty used by the defendants is of undiminished value 
if used for the purpose of manufacturing for barter, 
sale and gift in other parts of the sovereignty of the 
United States, and if by these proceedings the de- 
fendants are not restricted in the use and enjoyment 
of these premises for such purposes, then they are 
not deprived of their property or of the use of it, or 
of any value within the guarantee of the Fourteenth 
Amendment. 

‘‘That they are restrained from selling and manu- 
facturing for sale in a very small portion of the 
United States—a restraint which although it cuts 
them off from the neighboring markets leaves them — 
free for all other portions of the United States, and 
which does not diminish the value of the property 
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referred to when used for such purpose of manu- 
facturing for sale in other States, surely does not 
infringe upon the guarantee of the Fourteenth 
Amendment.” 


Now, this seems to be a concession of the whole ques- 
‘tion, for the constitutionality of the law as affected by the 
Fourteenth Amendment cannot depend upon the proceed- 
ings which the law officers of the State may see fit to in- 
stitute, but upon what the act itself authorizes to be done. 
And here we have, from their own action and argument, 
the concession that in the very respect in which this act 
does go beyond the needful exercise of the police power 
for the protection of the people of Kansas, viz., by pro- 
hibiting the use of the brewery within the State for sale 
or barter without the State, it does work the destruction 
of their property, and is a violation of the guarantees of 
the Fourteenth Amendment. 

It is manifest, from their first step in the proceeding in 
the State Court to this final argument here presented, that 
the law officers of the State did not intend or venture to 
test the question of the validity of the act in its most ob- 
noxious provisions. They meant to maintain it as a law 


simply prohibiting the manufacture for the purpose of 
sale, barter or giftwzthin the State. But the act itself 


contains no such limitations. Its prohibitions are abso- 
lute and universal. 

If, then, we have established that the act, so far as it 
exceeds the legitimate and necessary exercise of the police 
power, by prohibiting the use of the defendants’ brewery 
for the manufacture of beer to be sold without the State, 


is unconstitutional, beacause it deprives the appellees of 


their previously-acquired property without due process of 
law, it must follow that the entire prohibitions of the act, 
as against manufacture, are invalid because it makes no 
distinction between the prohibition which it is within the 
power of the State to impose and that which is in excess 
of its lawful authority. The courts cannot be left to de- 
termine in each case whether the implicated brewer or 
brewery is within the intent of the act, or make guilt or 


innocence depend upon an intent on which the act does — 
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not itself make it dependent, viz., the intent to sell the 
beer within or without the State. 

The case is not one where the part of the statute as to 
manufacture which is constitutional can operate independ- 
ently of that part which is unconstitutional. But a vital 
part of the prohibition of the act being unconstitutional, 
and the act itself affording no means of discriminating 
them from the rest, the whole must fall together. 

A portion of the decision of the Court of Appeals of New 
York, in Wynehamer vs. The People, 13 N. Y. (3 Kern.), 
378, which has never, we believe, been called in question, 
affords an apt illustration of the rule here invoked. 

In that case the Court found the Prohibitory Act of 
New York to be unconstitutional so far as it made the 
possession and ownership of liquor existing at the time of 
the passage of the act a crime, and required its destruction, 
because it deprived the owners of such liquor and of their 
property without ** due process of law,” and when the at- 
tempt was made by the law officers of the State to save 
the rest of the act, because it was conceded that upon 
property coming into existence after its passage, its pro- 
visions would have no such effect, but would by them- 
selves have been perfectly constitutional, the Court refused 
so to hold, because the act itself furnished no discrimina- 
tions but involved all such property alike, whether pre- 
existing or afterwards acquired, in one common and ind- 
iscriminate condemnation and destruction. 


Judge A. S. JOHNSON, afterwards, for many years, the 
learned Circuit Judge of the Second Circuit, said (p. 44): 


‘The conclusion to which I am thus brought, is 
necessarily subversive of the first. four sections of 
the law in their present form. For although, when 
only part of an act is unconstitutional, and that part 
is entirely separate from the remaining portion, the 
Court will limit its condemnation to the part which 
conflicts with the constitution; yet this cannot be 
done where, as in this case, in a single section sev- 
eral act in relation to the same subject matter 


and connected in one sentence are forbidden, and in_ 


another section all these acts are indiscriminately 
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declared to be crimes, and one common penalty is 
annexed to each, 

‘Tt may be said, that although the Legislature 
has not the power to annihilate existing rights of 
woperty In any article, it may, nevertheless, make 
it unlawful to acquire such rights in future; and 
may, therefore, enact that all rights of property in 
a particular article thereafter acquired shall be null, 
and that the article itself shall be destroyed; and 
hence, that the present law may be enforced as to 
all rights not shown to have existed when the law 
took effect. 

‘* But conceding the power of the Legislature to 
make such a law, it cannot support the present act 
which operates indiscriminately upon all rights of 
property in the article in question, without regard 
to the time when they were acquired. To hold the 
law valid and operative as to property acquired after 
it took effect, and void as to rights previously exist- 
ing would tend to the constant recurrence of the 
question before the courts as to its constitution- 
ality and to repeated judgments of condemnation of 
the law. 

‘‘Thus the Courts would be required over and 
over again to declare the same legislative pro- 
visions, both valid and void as applicable to differ- 
ent classes of cases. This has been in some 
instances, but with doubtful propriety, tolerated in 
purely civil cases, but never, I believe, in respect 
to penal and criminal legislation. It is not only 
liable to the objection already suggested of calling 
into repeated action the ultimate judicial power 
of passing upon the validity of the acts of a co- 
ordinate branch of the Government, but it would 
tend directly to encourage experimental legislation. 
If the Legislature may, in a single provision, en- 
croach ad libitum upon the Constitution, without 
other effect than to call upon the Courts to limit 
its operation to cases within the purview of legis- 
lative power nearly all motive for a careful regard 
for constitutional rights in legislation would be 
removed and an onerous burden imposed upon the 
Courts. The general rule on the subject is, that 
where part of a law is in conflict with the Con- 
stitution, and that part is entirely separable from 
the residue so that other portions of the law can 
be enforced without reference to it, there the un- 
constitutional part only will be condemned. But 
where the legislative provision is indivisible and 
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the necessary discrimination has, as in this case 
to be made at the trial so that the rights invadec 
can only be eae by repented judgments 
against the validity of the law, although there 
may be a class of cases to which it might properly 
apply, the provision is wholly void. The law 
therefore must be revised and the proper discrimin- 
ation made before it can be enforced.” 


DEnI0, C. J., also said (p. 459): 


‘** Although it is in my opinion competent for the 
LegisJature to pass an act contained in the _ pro- 
visions embraced in this Statute to operate only 
upon intoxicating liquors hereafter to be ac- 
quired or manufactured, the act referred to does 
not discriminate between existing property and 
that which may hereafter be acquired or created, 
but operates equally upon all such property with- 
out any respect to the distinction referred to. It 
does not recognize any defence based upon that 
distinction, and the Courts cannot entertain any 
such defence without holding the statute in ques- 
tion unconstitutional in its most material and 
practical operation. I am therefore of opinion 
that the act cannot be sustained in regard to ex- 


isting or future property.” 


And abundant support in precedent and authority for 

thus dealing with statutes in which a vital unconstitution- 
al defect is implicitly involved with provisions, which, by 
themselves, without it might be valid, can readily be 
cited. 
We confidently submit, therefore, that, as the prohibition 
contained in this Statute of Kansas against manufacturing 
beer within the State for sale or barter without it is indis- 
criminately involved in the several prohibitions against its 
manufacture at all, the Court cannot make the discrimina- 
tion which the Legislature might have made, and as the 
former provision amounts to depriving the appellees of 
their property without due process of law, all the pro- 
visions of the act prohibiting manufacture must be in- 
volved in a common condemnation. 
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Third Point. 


But tf the power and authority of the State Legislature 
to prohibit the manufacture of beer, whether for sale out- 
side of the State, or within it shall be held to be absolute 
and unlimited, then we submit, upon the doctrines main- 
tained by the Court of Appeals of New York tn the case of 
Wynehamer, 13 N. Y. (38 Kern.), 378, and by the Circuit 
Judge below, that in tts application to the appellees’ brew- 
ery, owned, possessed and used by them when the act took 
effect, the statute of Kansas violates the Fourteenth 
Amendment, because «ct deprives them of their property 
** wethout due process of law.” 


(a.) Assuming the act to be an absolute prohibition of 
brewing, and upholding it as such at the moment of its 
passage, it did deprive the appellees of their property by 
destroying the only use for which it was designed, and of 
which it was capable, which was as complete a depriva- 
tion as if the fee itself had been forfeited to the State. By 
the immediate operation of the statute, without any act 
committed by the appellees in violation of its provisions, 
the legal existence which the law and the Constitution de- 
Signate as property is destroyed, and the private injury is 
as completely effected as if the thing itself were physically 
taken away. 

When this law was passed the brewery, and its use for 
the only purpose of which it was susceptible, was prop- 
erty in the most absolute and unqualified sense of the 
term, and as such as much entitled to the protection of 
the Constitution as lands, houses, or chattels of any de- 
scription, The Constitution makes no discrimination be- 
tween different kinds of property, and if protected by the 
Constitution from such legislation as we are now consid. 
ering, it is protected bocause it is proporty innosently ac- 
quired under existing laws, and not upon any theory of 
its comparative utility. 

If the good of the community requires the owner to be 
deprived of it for any purpose of public benefit, no matter 
what, common justice requires that compensation should 
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be made for it, and any statute which does directly take it 
away from the owner for the uses of the public without 
compensation, deprives him of it without due process of 
law. 

What Sir WILLIAM BLACKSTONE wrote a century ago is 
certainly as applicable now to property which exists under 
the protection of this constitutional provision as it was 
then to property in England, which had no such shield 
against legislative encroachment (1 Bl. Com., 139): 


‘‘So great is the regard of the law for private 
property that it will not authorize the least violation 
of it; no, rot even for the general good of the whole 
comminety, Tn vain may it be urged that the good 
of the individual ought to yield to that of the com- 
munity, for it would be dangerous to allow any pre 
vate man or even any public tribunal to be the jud.e 
of this common good and to decide whether it, be ex- 
pediont or not, Besides, the public good is in noth. 
Ing more essentially interested than in the protee- 
tion of every individual's private rights as modeled 
by the municipal law. The Legislature alone can 
and frequently does interfere and compel tlie indi- 
vidual to acquiesce. But how does it interpose and 
compel? Not by absolutely stripping the subject of 
his property tn an arbitrary manner, but by giving 
hima full indemnity and equivalent for the injury 
thereby sustained.” er 


Such being the sanctity of private property, the ques- 
tion then is whether the prohibition pronounced directly 
by the act itself, and not as an indirect and consequential 
result of its enforcement, is valid. But does the act itself, 
assuming it to be valid and faithfully obeyed and execu- 
ted, directly work the essential loss or destruction of the 
brewery, at which it is aimed. If it does, as it does not, 
pretend to award compensation, it cannot be ‘due process 
of law.” | 

Now it is the use of the brewery which imparts to it, as 
the proofs show, more than nine-tenths of its actual or 
possible value. Anda scheme of legislation which, aim- 
ing directly at the destruction of this use, makes the oper- 
ation of it for any and every purpose a criminal offense, 
which declares it, if used at all, a public nuisance, which 
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subjects its to seizure and physical destruction, must be 
deemed in every beneficial sense to deprive the owner of 
the enjoyment of his property. 

And such is the actual scheme and operation of this act. 
It does practically say to the brewer: ‘‘ Shut up your 
brewery at once and forever;” and this, notwithstanding 
the specious suggestions contained in the opinion of Mr. 
Justice VALENTINE in the State Court (State’s Brief, p. 22). 


‘* We do not wish,” he says, ‘‘ to be understood 
as saying that our present liquor law or any liquor 
law which we have ever had in Kansas is or has been 
an absolute or unqualified prohibitory liquor law. 
They have none of them been more than limited and 

ualified prohibition laws. Under the old law the 
detenent. with a license, could sell his beer to any 
person and to allpersons with the exception hereto- 
fore mentioned; but under the present law we sup- 
pose he is subject to at least one other restriction in 
his sales as to persons. He cannot now sell his beer 
for medical purposes except to druggists. It would 
seem, however, that with a permit he may now 
sell his beer for scientific and mechanical purposes 
to any and every person who might wish to pur- 
chase the same. And therefore it would seem that 
in this respect no additional restrictions over the 
old law are imposed.” 


Considering that, under the old law referred to, the manu- 
facture of beer was absolutely unrestricted, and that its 
freedom of sale by the manufacturer within or without 
the State was practically so, that there is no such thing 
in nature as the use of beer for mechanical or for scientific 
purposes, and that although the present law pretends to 
allow its sale under almost impossible restriction for medi- 
cal purposes, yet, as it is made a crime for a physician, 
under the guise of a prescription, to aid and abet its use as 
a beverage, and as, if prescribed, it can only be as such 
beverage, and not as a drug or medicine, this language of 
the State judge in support of this enactment is certainly 
not characterized by that fair and ingenuous spirit which 
generally marks the judicial mind. 

For all the purposes of the present argument the act 
should be construed as if it read: ‘‘ To enable the State to 
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administer and enforce its other laws against the use of 
intoxicating liquors, every brewery in the State from and 
after the date when this act takes effect shall be at once 
and forever closed.” From the moment the act took effect 
the brewery of the appellees could not be kept open for a 
single instant with a view to its use for any purpose ex- 
cept the practically impossible one of a brewing for medical, 
scientific or mechanical purposes. De minimis non curat 
lex. The infinitesimal exception establishes the sweeping 
universality of the prohibition of the act. 

The effect of the statute attempted in New York on 
manufactured liquor existing at the time of its passage, all 
right. of sale or. use of which was taken away, although 
the title and possession was left with andin the owner, 
was demonstrated by Judge Comstock in his opinion to be 
depriving the owner of his property ‘‘ without due process 
of law,” and no successful answer has ever been made, - 
nor can any as we believe be made to his argument; and 
we shall not apologize for appropriating his language and 
the authorities cited by him to the present case so far as 
applicable. 

His definition of ‘‘ due process of law” as used in the 
Constitution, and as applicable to such cases has never 
been surpassed, 13 N. Y. (3 Kern.), p. 392: 


‘‘ No doubt, it seems to me, can be admitted 
of the meaning of these provisions. To say, 
as has been suggested, that ‘the law of the 
land,’ or ‘due process of law,’ may mean the 
very act of legislation, which deprives the citi- 
zen of his rights, privileges or property, leads to a 
simple absurdity. The Constitution would then 
mean that no person shall be deprived of his prop- 
erty or right, unless the Legislature shall pass a law 
to effectuate the wrong, and this would be throwing 
the restraint entirely away. The true interpreta- 
tion of these constitutional phrases is that where 
rights are acquired by the citizen under the existing 
law there is no power in any branch of the govern- 
ment to take. them away, but where they are held 
contrary to the existing law, or are forfeited by its 
violation then they may be taken from him, not by. 
an act of the Legislature, but in the due administra- 
tion of the law itself, before the judicial tribunals 
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of the State. The cause or occcasion of depriving 
the citizen of his supposed rights must be found in 
the law as it is, or, at least, it cannot be created by 
a legisltive act which aims at their destruction. 
Where rights of property are admitted to exist, the 
Legislature cannot say that they shall exist no longer, 
nor will it make any difference although a process 
and a tribunal are appointed to execute the sentence. 
If this is ‘law of the land,’ and ‘due process of law’ 
within the meaning of the Constitution, then the 


' Legislature is omnipotent. It may under the same 


interpretation pass a law to take away liberty or life 
without a pre-existing cause, appointing judicial 
and executive agencies to execute its will. Property 
is placed by the Constitution in the same category 
with liberty and life.” 


And the definitions of the same phrases which he cites 
from the most renowned jurists concur in his view. 


Norman vs. Heiss, 5 Watts. & Serg., 193, Ch. J. Gitb- 


SON: 


Ch. 


.** What law? [referring to the phrase ‘law of the 
land’| Undoubtedly. a pre existing rule of con- 
duct, not an ex post facto rescript or decree made 
for the occasion. The design of the Constitution 
was to exclude arbitrary. power from any branch of 
the government; and there would be no exclusion 
of it, if such rescripts or decrees were to take effect, 
in the form of a statute. Theright of property has 
no foundation or security but the law; and when 
the Legislature shall successfully attempt to over- 
turn it, even in a single instance, the liberty of the 
citizen is no more.” 


J. Bronson, Taylor vs. Porter, 4 Hill, 145: 


‘The words ‘law of the land,’ do not mean a 
statute passed for the purpose of working the wrong. 
That construction would render the restriction 
absolutely nugatory and turn this part of the Con- 
stitution into mere nonsense.” 

‘* The meaning of the section seems to be that no 
member of the State shall be disfranchised of his 
rights and privileges unless the matter be adjudged 
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against him upon trial had according to the course 
of the common law. It must be ascertained judici- 
ally that he has forfeited his privileges or that some 
one else has a superior title to the property he pos- 
sesses before either of them can be taken from him. 
It cannot be done by mere legislation.” 


Chief Justice Rurrin, Hoke vs. Henderson, 4 Dev., 15, 
declares that the terms: | 


‘ *Law of the land’ do not mean merely an act of 
the general assembly. If they did every restriction 
upon the legislative authority would be at once ab- 
rogated. In reference to the inflicting of punish- 
ment and diversity of the rights of property it has 
been repeatedly held in this State, and it is believed 
in every State of the Union, that there are limita- 
tions upon the legislative power, notwithstanding 
these words;and that the clause itself means that such 
legislative acts as profess, in themselves directly to 
punish persons or to deprive the citizen of his prop- 
erty without trial before the judicial tribunals, and 
a decision upon the matter of right as determined 
by the laws under which it vested, according to the 
course, mode and usages of the common law, 
as derived from our forefathers, are not effectually 
‘laws of the land’ for those purposes.” 


Chancellor KENT, 2 Com., 13. 


‘‘The words ‘law of the land’ as used originally 
in Magna Charta, in reference to this subject, are 
understood to mean ‘ due process of law,’ that is by 
indictment or presentment of good and lawful men,” 
‘and this,’ says Lord Coke, ‘is the true sense and 
exposition of those words.’ The better and larger 
definition of ‘due process of law’ is that it means 
law in its regular course of administration through 
courts of justice.” 


These are truly old-fashioned views and notions of the 
law, but the strength of constitutional principles is that 
they do not change with the varying whims and caprices 
of the fickle majority. 


Tested by these authoritative definitions the statute of 
Kansas, as it operates upon the appellees’-brewery with- 
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out awaiting any act or violation of law on their part, 
cannot itself be set up as ‘‘ due process of Jaw.” By the mere 
_ operation of the law itself, without anything more, the 
actual and commercial value of the property is anni- 
hilated. It cannot be wsed; it is made unlawful to use it; 
for a single moment’s use attempted after the act takes 
effect ail legal protection is withdrawn from it; it becomes 
a public nuisance and is doomed to actual destruction. 

According to the doctrine so emphatically laid down by 
this entire Court in the Pumpelly case, 4nd repeated in 
substance by Mr. Justice FIELD in the case of Munn v. 
Illinots—all that is beneficial in property is the use and 
enjoyment of it; the use is the property, and if that is 
taken away, it matters not that the empty husks of title 
and possession are left with him who was once the 
owner. 


“The third absolute right of every Englishman 
is that of property, which consists in the free use, 
enjoyment and disposal of all his acquisitions with- 
out any control or diminution, save only by the 
laws of the land” (1 Black’s Com., 1388). 

‘The exelusive right of using and transferring 
property follows as a natural consequence from the 
ore and admission of the right itself.” 2 

ent’s Com., 320. 


And this is common sense. 

The statute of New York, as to liquors, in existence, 
when it took effect did not take away or disturb the title 
or the possession of the owner; it simply annihilated the 
quality of sale which made it beneficial or valuable to the 
owner, and so, was destructive of the idea of property in 
it; and exactly so, this act of Kansas, while it does leave 
the title and possession of the brewery in the owner, an- 
nihilates its use, which alone made it beneficial or valua- 
ble, and so is destructive of the idea of property in it. 
The two cases are substantially alike; the decision in the 
New York case is a direct authority in support of the 
decree below, and Judge Comstock’s closing language 
(3 Kern., 398), is exactly applicable here : 


‘The provisions of the Constitution should re- 
ceive a beneficent and liberal interpretation where 
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the fundamental rights of the citizen are concerned. 
But in the case before us, its plain and obvious 
meaning is enough. ‘No person can be deprived 
of his property without due process of law,’ by the 
Legislature or any other power of the Government. 
When a law annihilates the value of property and 
strips wt of tts attributes by which alone it ts distin- 
guished as property, the owner is deprived of it, 
according to the plainest interpretation, and cer- 
tainly within the spirit of a constitutional provision 
intended expressly to shield private rights from the 
exercise of arbitrary power.” 


To say that a law passed in the exercise of the police 
power is ‘‘due process of law,” within the meaning of 
this clause, and therefore competent of itself to deprive 
the citizen of his property without reason, is, in the light 
of the definition above quoted, in the last degree defiant 
of established principles. It is doubtless true that in 
frequent cases of the exercise of that power by constitu- 
tional legislation the indirect. and consequential injuries 
suffered by individuals cannot be permitted to stand in 
the way of its execution, or be presented as arguments 
for its invalidity. But this is not such acase. Here the 
appellees were directly, by the immediate effect and opera- 
tion of the statute, deprived of their property, and no 
authority, we think, can be cited in support of the claim 
of an authority in the Legislature to act directly and not 
consequentially upon property to the prejudice of the 
owner—to destroy property, and so deprive the owner of 
it, where the property itself was not a source of danger 
or infection, physical or moral, to those in its neighhor- 
hood. It will not be pretended that the Legislature of 
Kansas, as part of a law establishing the police system of 
the State, could deprive the appellees of their brewery, by 
taking it for a police station or a police court, or enact its 
destruction because it marred the neighborhood of a 
public park or a parade ground, by a mere enactment for 
that purpose. That would not be ‘* due process of law.” 

See cases cited under First Point. 


Something more than the mere enactment of taking or 
destruction is surely necessary to make such a statute 
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“* due process of law,” and that is, adequate provision for 
compensation to the owner for property so destroyed or 
taken. No one, we think, would claim that a statute, 
purporting to exercise the power of eminent domain, 
would be ‘‘due process of law,” by which a citizen, 
against that clause of the Constitution, could be deprived 
of his property, if such statute omitted all provisions for 
compensation. 

We submit that it is a sound and impregnable proposi- 
tion, that where a citizen is attempted to be deprived of his 
property by legislative enactment, for purposes and under 
circumstances where, by the principles of common justice 
and the settled principles of English law, he ought to re- 
ceive compensation and no such compensation is awarded 
by the act, the statute is not ‘‘ due process of law,” and is in 
direct and necessary conflict with the constitutional clause, 
which forbids the depriving of any person of life, liberty 
or property without it. 

It is not necessary that there should be in the. Constitu- 
tion the more modern clause, which forbids the taking of 
private property for public use without compensation, to 
enable the party aggrieved by the statute to invoke the 
protection of the Courts. The protection afforded to him 
by the ‘‘due process of law ” clause is abundantly ample. 

Stnnickson v. Johnson, 2 Harrison, N.J., 129. 
Gardner v. Newbury, 2 Johns. Chan., 162. 


The right to compensation, according to the principles 
of common justice and the settled principles of English 
law, does not depend upon a person’s property being taken 
over by the State, so as to become the property of the 
State, or of some corporation or organization to which it 
has delegated the right of eminent domain; it is enough 
that, for the sake of the public, in the public interest, to 
promote any public improvement, the property of the 
citizen, or the use and enjoyment of it, in which its whole 
value consists, is, by the statute, directly and not conse- 
quentially taken away. 

Pumpelly v. Green Bay Co., 13 Wall., 166. 


And thus we come directly to the very proposition so 
ably and elaborately presented in the opinion of Circuit 
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Judge BREWER in the Wallruff case, to which no answer 
whatever has been attempted in the brief on the part of 
the State. The reasons and arguments of that learned 
Judge, in support of the point we have attempted to 
present, are there stated with such cogent and convincing 
force, that justice cannot be done to the case without a 
— repetition of it, and we therefore set it forth in 
ull. 


STATE EX REL., 
VS. 


JOHN WALRUFF ET AL. 


The facts upon which the foundation question in 
this case rests are few and simple. Between 1870 
and 1874 the defendants constructed a brewery in 
Lawrence, Kansas. The buiJding, machinery and 
fixtures were designed and adapted for the making 
of beer, and nothing else. For such purpose they 
are worth $50,000; for any other purpose not to ex. 
ceed $5,000. At the time of the erection of the 
building, and up to 1880, the making of beer was as 
legal, as free from tax, license, or other restriction 
as the milling of flour. In that year a constitu- 
tional amendment was adopted prohibiting the 
manufacture of beer except for medicinal, scientific 
and mechanical purposes. In 13881 and 1885 laws 
were enacted to carry this prohibition into effect. 
Under these laws a permit was essential for the 
manufacture for the excepted purposes. To the de- 
fendants this permit was refused. An injunction 
was thereupon sued out from the District Court en- 
joining defendants absolutely from the manufacture 
of beer. Thus, in strict conformity to the laws of 
the State, the defendants are prohibited from using 
their property for the purposes for which alone 
it is designed, adapted and valuable, and are required 
without compensation, to surrender $45,000 of 
value which they had acquired under every solemn 
unlimited guarantee of protection to property 
which constitutional declaration and the underlying 
thought of just and staple government could give. 
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The action in which this injunction was granted 
they now seek to remove to this Court, con insist 
that no matter what the State may think or do the 
Fourteenth Amendment to the Federal Constitution 
does give protection, or at least that they are 
entitled to the opinion and judgment of the Federal 
Courts upon the question whether that portion of 
the Fourteenth Amendment which forbids a State 
to ‘deprive any peison of life, liberty or property 
without due process of law,’ and ‘to deny to any 
person within its jurisdiction the equal protection 
of the laws,’ is not violated by this action of the 
State as respects them. 

It is idle to deny that the question here presented 
is one of difficulty and grave importance. On the 
one hand it is insisted that both the amendment 
and the laws were duly in compliance with estab- 
lished forms of procedure adopted and enacted; that 
the withholding of the permit was the act of a 
judicial officer in the’ exercise of a proper and 
granted discretion ; that the injunction was 
issued out of the regular Court of general 
original jurisdiction, and in an ordinary and familiar 
form of action; that thus there has been ‘ due pro- 
cess of law,’ and that the amendment does not pro- 
hibit a State from depriving a person of his property, 
but only prohibits such deprivation ‘ without due 
process of law,’ while on the other hand it is ap- 
parent that the defendants having invested large 
properties in a perfectly legal business, are stripped 
of the value of such properties, and that not as the 
indirect and consequential result of legislative 
changes in the law, but by a direct prohibition upon 
the only use for which such properties are desig- 
nated, adapted and valuable. Is a State potent 
through the forms of law to take from a citizen by 
direct action the value of his property without com- 
pensation? , 

As the judge of an inferior Federal Court, I turn 
naturally to the opinions of my superior the Supreme 
Court of the United States for information and guid- 
ance. Inthecase of Bartemyer vs. Iowa, 18 Wall., 
129, the opinion of the Court was delivered by Jus- 
tice Miller, and in it the Court uses this language: 
‘But if it were true, and it were fairly presented 
to us, that the defendant was the owner of the glass 
of intoxicating liquor which he sold to Hickey at 
the time that the State of Iowa first imposed an ab- 
solute prohibition on the sale of such liquors, then 
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we can see that two very grave questions would 
arise, namely: Whether this would be a statute de- 

riving him of his property without due process of 
aw; and secondly, whether if it were so, it would 
be so far a violation of the Fourteenth Amendment 
in that regard, as would call for judicial action by 
this Court.’ In the same case, in a concurring 
Opinion, Justice Bradley said: ‘ The law, therefore, 
was not an invasion of property existing at the date 
of its passage, and the question of depriving a per- 
son of property without due process of law, aa 
not arise. No one has ever doubted that a Legisla- 
ture may prohibit the vending of articles deemed 
injurious to the safety of society, provided it does 
not interfere with vested rights of property. When 
such rights stand in the way of the public good, they 
can be removed by awarding compensation to the 
owner.’ And Justice Field adds these words: ‘I 
have no doubt of the power of the State to regulate 
the sale of intoxicating liquors, when such regula- 
tion does not amount to the destruction of the right 
of property in them. The right of property in an 
article involves the power to sell and dispose of such 
articles as well as to use and enjoy it. Any act 
which declares that the owner shall neither sell it, 
nor dispose of it, nor use and enjoy it, confiscates 
it, depriving him of his property without due process 
of law. Against such arbitrary legislation by any 
State, the Fourteenth Amendment affords protec- 
tion.’ In the subsequent case of the Beer Company 
vs. Massachusetts, 97 U.S., 25, the Court thus 
refers to this matter: ‘If the public safety or the 
public morals require the discontinuance of any 
manufacture or traffic, the hand of the Legislature 
cannot be stayed from providing for its discontinu- 
ance by an incidental inconvenience which individ- 
uals or corporations may suffer. All rights are held 
subject to the police power of the State. We do 
not mean to say that property actually in existence, 
and in which the right of the owner has become 
vested, may be taken for the public good without 
compensation, but we infer that the liquor in thts case, 
as in the case of Bartemyer vs. Iowa, was not in 
existence when the liquor law of Massachusetis was 
passed.’ 

In the light of this declaration of the Supreme 
Court, that when aman owns, with the unrestricted 
right to use or sell a glass of liquor, mere personal 
property which without. injury or depreciation in 
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value can be carried outside the jurisdiction of the 
State, legislation of a State prohibiting its sale, and to 
that extent only diminishing its value, presents a 
grave question under the Fourteenth Amendment; 
the further positive assertion of one of the justices 
that such legislation is void under that amendment, 
and a still further intimation of the Court in a later 
case that vested rights of property cannot be de- 
stroyed for the public good without compensation, 
it would seem a contemptuous disregard by a sub- 
ordinate tribunal of the judgment of its superior 
for me to hold that legislation of a State ages tre 
the value by prohibiting the use of property whic 
cannot be moved and in whose use the owner had 
prior thereto.an absolute and unrestricted title, is 
clearly not in conflict with that amendment, and 
presents absolutely no question for the cognizance 
and judgment of the federal tribunals. 

But I am not content to leave this case upon 
these authoritative suggestions of the Supreme 
Court. Asa new matter it is clear to me that there 
is a federal yuestion giving right of removal; and 
here I assert these propositions: First, debarring a 
man by express prohibition from the use of his 
property for the sake of the public, is a taking of 
private property for public uses. It is the power to 
use and not the mere title which gives value to 
property. Give a man the fee simple title to a 
flour mill coupled with an absolute prohibition on its 
use, and of what value is it to him? Inthe most com- 
mon and ordinary cases of taking private property 
for public uses, the condemnation of the right of 
way for a railroad, the title is not divested. The 
owner still retains the fee simple and is only de- 
barred from the use. When the railroad abandons 
the use he retakes it. In the leading case of Pum- 
pelly vs. Green Bay Co., 13 Wall, 166, which was a 
cause Where land was overflowed in consequence of 
the erection of a dam, the Supreme Court thus dis- 
poses of the matter: ‘It would be avery curious 
and unsatisfactory result if, in construing a provi- 
sion of constitutional law always understood to 
have been adopted for protection and security to 
the rights of the individual as against the Govern- 
ment, and which has received the commendation of 
jurists, statesmen and commentators as placing the 
ae principles of the common law on that subject 

eyond the power of ordinary legislation to change 
or control them, it-shall be held that if the Govern- 
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ment refrains from the absolute conversion of real 
property to the uses of the public it can de- 
stroy its value entirely, can inflict irreparable 
and permanent injury to any extent, can in 
effect, subject it to total destruction without making 
any compensation, because, in the narrowest sense 
of that word, it is not taken for the public use. Such 
a construction would pervert the constitutional pro- 
vision into a restriction — the rights of the citi- 
zen, as those rights stood at the common law, in- 
stead of the Government, and make it an authority 
for invasion of private rights under the pretext of 
the public good, which had no warrant in the laws 
or practices of our ancestors.’ | 

In the case of Munn vs. Illinois, 94 U. S., 141, 
Justice Field uses this language: ‘ All that is bene- 
ficial in property arises from its use; and whatever 
deprives a person of them, deprives him of all that 
is desirable or valuable in the title and possession. 
If the constitutional guarantee extends no further 
than to prevent a deprivation of title and possession, 
and allows a deprivation of use, and the fruits of 
that use, it does not merit the encomiums it has re- 
ceived.’ 

I meet here the common argument that when 
private property is taken for public use, there is al- 
ways a transfer of the use from one party to an-. 
other; that here the use is not transferred, but only 
forbidden, and that this deprivation of the use is 
only one of the consequential injuries resulting from 
a change of policy on the part of the State, for 
which no compensation or redress is allowed. It is 
damnum absque injuria. The argument is not 
sound. Asa matter of fact, in condemnation cases, 
seldom is the particular use to which the property 
has been put transferred. Almost always that use 
is destroyed in order that another may be acquired. 
The farmer surrenders a part of his farm tothe rail- 
road comps ys not that the company may continue 
its use for farming purposes, but that the public 
may acquire the benefit in another direction; so 
where land is flowed by a milldam. And thus it is 

enerally. Here the use is taken away solely and 
flirectly for the benefit of the public. For no other 
reason and upon no other ground, could it be dis- 
turbed. Of course, in this as in other cases, scme 
use remains to the owner, but here, as elsewhere, 
the use which is of special value is taken from him 
for the benefit of the public. And this is not a con- 
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sequential result. It is not that the profits of his 
manufacture are reduced by reason of a prohibition 
upon sales. The law speaks to him by direct com- 
mand, and says, stop your manufacturing. It is 
idle to talk of consequential results and injuries 
when the law in direct language forbids the use of 
the premises for a brewery. 

I assert, secondly, that natural equity, as well as 
constitutional guarantee, forbids such a taking of 
private property for the public good without com- 
pensation. In the case of the State vs. Mugler, 29 
Kas., 252, this question was presented to the Su- 
preme Court of Kansas, and as a member of that 
Court [then expressed this opinion. Iam aware that 
my brethern differed with me, and that the Court 
held that the State Constitution carried no such 
proposition. In view of that decision I shall have 
little to say in respect: to the guarantees of the 


State Constitution. I may, however, be permit- 


ted to say, and I do it with the highest respect 
for the members of that Court, and with the 
utmost deference to its opinion and judgments, 
that in the light of the frequent discussions of 
the question since that decision, and the more I 
have reflected thereon, the more profoundly am I 
convinced that the guarantees of safety and protec: 
tion to private property contained within our State 
Constitution, forbid that any man should thus be 
despoiled of that which gives value to his property 
for the sake of the public good without first receiving 
compensation for that which is taken from him. 

Turning to the opinions of other courts I find 
strong endorsement of the proposition I have as- 
serted. In case of Lake View vs. Rose Hill Cemetery 
Company, 70 Ills., 101, the Court says: ‘We are un- 
willing to concede the existence of an indefinable 
power, superior to the Constitution, that may be in- 
voked whenever the Legislature may deem the public 
exigency may require it, by which a party may be 
capriciously deprived of his property or its use, 
whether such property consists of franchises or tan- 
gible forms of property.’ 

The Constitution of New Jersey contains no such 
guarantees as ours, yet the Supreme Court of that 
state, in Sinnickson vs. Johnson, 2 Harrison, 129, 


declares : 


‘That this power to take private property reaches 
back of all constitutional provision, and it seems to 
have been a settled principle of universal law that 
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the right to compensation is an incident to the ex 
ercise of that power, that the one is inseparably 
connected with the other, that they may be said to 
exist, not as separate and distinct principles but as 
parts of one and the same principle.’ 

The Coustitution of New York was similarly defi- 
cient, and yet in Gardner vs. Newberg, 2 Johns. 
Ch., 162, Chancellor Kent granted an injunction to 
prevent the trustees from diverting the water of a 
certain stream flowing over plaintiff’s land from its 
usual course, because the act of the Legislature 
which authorized it, had made _ no _ provision 
for compensating the plaintiff for the injury 
thus done to his land. After citing several 
continental jurists on this right of eminent domain, 
he says that while they admit that private property 
may be taken for public uses when public necessity 
or utility requires, they all lay it down as a clear 
principle of natural equity that the individual whose 
property is thus sacrificed, must be indemnified. 
And he adds that the principles and practice of the 
English government are equally explicit on this 
point. Were similar action taken by the State in 
respect to other industries, I can but think the vigor 


of constitutional guarantees would seem clearer. 


In my own city is a large manufacturing establish- 
ment, in which hundreds of.thousands of dollars 
have been invested for the making of glucose. 
This is an inferior kind of sugar and in the opinion 
of some, a deleterious article. But the industry is 
legal, the manufacture not forbidden. Suppose the 
next Legislature should believe that glucose was in- 
jurious to the public health and forbid its manu- 
facture. Could the wheels of that manufactory be 
stayed and the value of that investment be destroy- 
ed without compensation? Take also the illustration 
of playing cards, which, by reason of their use for 
gambling purposes, are, in the judgment of many 
good people, a bané to society. If a factory for their 
manufacture was established, when as now a per- 
fectly legal industry, would the owner hold his in- 
vestment subject to the opinions of perhaps a tem- 
porary majority? : 

Or take a still stronger illustration: This is a corn- 
growing State. Yet wheat also is raised abundantly, 
and many flour mills exist. Suppose the Legislature 
should determine that the best interests of the state 
would be promoted by stopping the growing of 
wheat, and increasing the crop of corn; and to that 
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end should prohibit the milling of flour. Must the 
owners without compensation abandon their milling 
and sacrifice their investment? Does not natural 
justice, as well as constitutional guarantee, compel 
compensation as a condition to such sacrifice? Yet, 
who can state what the law will recognize as a legal 
distinction between those cases and this? Of course, 
it will be said that no Legislature would ever think 
of such extreme and unreasonable action. But the 
question for courts to determine is not what is like- 
ly to be done, but what can be done. 

Thirdly, I affirm that no matter what legislative 
enactments may be had, what forms of gy range 
judicial or otherwise, may be prescribed, there is 
not ‘due process of law,’ if the plain purpose and 
inevitable result is the spoliation of private property 
for the benefit of the public without compensation. 
It is a mistake to say that the forms of law alone 
constitute ‘due process.’ No complete and perfect 
definition of the phrase ‘due process of law,’ has 
yet been given. The most familiar, and one for or- 
dinary cases sufficiently accurate, is that given by 
Daniel Webster in the celebrated Dartmouth College 
case, the ‘Slaw of the land” being substantially 
equivalent to ‘ due process of law,’as follows; ‘ By 
the law of the land is meant the general law, which 
hears before it condemns, which proceeds upon in- 
quiry and renders judgment only upon trial. 

But as said by Mr. Justice Miller, in Davidson ws. 
New Orleans, 96 U. S., 104, it is probably better ‘to 
leave the meaning to be evolved by the gradual pro- 
cess of judicial inclusion and exclusion, as the cases 
presented for decision shall require, with the rea- 
soning on which such decisions may be founded,’ 

In the same case Mr. Justice Bradley adds these 
words: ‘In judging what is “‘ due process of law,” 
respect of the taking, whether under the taxing 
power, the power of eminent domain, or the power 
of assessment for local improvements, or none of 
these; and if found to be suitable or admissible in 
the special case, it will be adjudged to be ‘‘due pro- 
cess of law,” but if found to be arbitrary, oppres- 
sive and unjust, it may be declared to be not ‘‘ due 
process of law.’’’ 

In Murrays’ Lessee vs. Hoboken L. & I. Co., 18 
How., 266, the Supreme Court thus limits the mean- 
ing of the phrase: 

‘The Constitution contains no description of 
these processes which it was intended to allow or 


forbid. It does not even declare what principles are 
to be applied to ascertain whether it be due process. 
It is manifest that it was not left to the legislative 

ower to enact any process which might be devised. 

he article is a restraint on the legislative, as well 
as on the executive and judicial powers, of the Gov- 
ernment, and cannot be so construed as to leave 
Congress free to make any process ‘‘ due process of 
law,” by its mere will.’ 

Now, in the case at bar, while judicial proceedings 
-are prescribed, yet the spoliation is the direct com- 
mand of the Legislature, and the judicial proceed- 
ings are only the machinery to execute that com- 
mand. No discretion is left to the Courts. The 
Legislature has in terms said to defendants, stop 
your use of your brewery, and has directed the 
Courts to enforce that command. There is nothing 
but mere machinery between the legislative edict 
and an unused valueless manufactory. As well 
might the executive as the Courts be charged with 
the enforcement of this command. Such a com- 
mand, no matter how enforced, operative to deprive 
the citizen of the value of his property without 
compensation, is, in the language of Mr. Justice 
Bradley, supra, ‘ arbitrary, oppressive and unjust,’ 
and therefore should be ‘declared to be not due 
process of law.’ 

Fourthly, and as a necessary consequence of the 
—— legislation which operates upon the de- 
endants, as does this, is in conflict with the Four- 
teenth Amendment, and as to them void. At least 
it presents a question arising under such amend- 
ment as to which they are entitled to the opinion 
and judgment of the Federal Courts. As the amount 
in controversy is unquestionably in excess of five 
hundred dollars, the case is a removable one. In 
view of what has hitherto fallen from my pen in 
other cases, it may be unnecessary to add anything 
further; yet to guard against any possible misappre- 
hension, as wellas to indicate that my views, as ex- 
pressed upon other questions, have not changed, let 
me say that I do not in the least question the power 
of the State to absolutely prohibit the manufac- 
ture of beer, or doubt that such prohibition is poten- 
tial as against any one proposing in the future to 
engage in such manufacture. Any one thus engag- 
ing does so at his peril, and cannot invoke the pro- . 
tection of the Fourteenth Amendment or demand 
the consideration and judgment of the Federal Courts | 
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All that I hold is, that property within the mean. 
ing of that amendment includes both the title and 
the right to use; that when the right to use ina 
given way is vested in a citizen, it cannot be taken 
from him for the public good without compensation. 
Beyond. any doubt the State can prohibit defendants 
from continuing their business of brewing, but be- 
fore it can do so it must pay. the value of the prop- 
erty destroyed. 

Nothing that I have said in this opinion is to be 
taken as bearing on the question of the sale of beer 
or the power of the State over that. Counsel 
claimed that the right to manufacture without the 
right to sell was a barren right. Whatever limita- 
tions may exist in this state the markets of the 
world are open, and with such markets the right to 
manufacture is far from a barren right. 

Other questions were discussed by counsel at great 
length and with great ability. I have not noticed 
them in this opinion, already quite lengthy, because 
this’ question is in the case, cannot be ignored, and 
justifies a removal. | 

The motion to remand will be overruled. 

One thing more I may be excused for refer- 
ring to. In the course of the various argu- 
ments that have been made to me in this Statf 
and the sister State of Iowa on the question os 


removals to the Federal Courts of proceedinge — 


to enforce their prohibitory laws it has more 
than once been intimated that jurisdiction in 
the Federal Courts of such proceedings meant the 
nullification of those laws. There could be no greater 
mistake. The judges of these courts are citizens of 
these States; as interested as any citizens in the good 
name of their States, the enforcement and the sob- 
riety of their citizens, and experience has shown that 
those courts enforce laws as strictly as any, are as 
little disposed to tolerate trifling or evasion of their 
orders, and generally with a severer hand. If it 
should so happen that by the judgment of the Su- 
preme Court of the United States, the ultimate tri- 
bunal in this nation, it should be determined that in 
this or any kindred case, the zeal for temperance of 
the good people of this State has led them to infringe 
upon sacred and protected rights of property I can- 
not doubt that they will gladly hasten to make the 
compensation which shall be found just. Indeed it 
is a truth ever to be borne’in mind, and never more 
so than in times of deep feeling and determined ef- 
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fort, that they who are striving to lift society up 
to the plane of a higher and purer life should see to 
it that every act and every step is attended by abso- 
lute justice. I commend this to the thoughtful con- 
sideration and judgment of the good people of my 
State, a State in whose past I glory, and in whose 
future I beleive. 
Davip J. BREWER, 


Circuit Judge. 


The only answer that has, to our knowledge, ever been 
attempted to be made to this masterly statement of the 
the law by Judge BREWER is contained in the very able but 
technical opinion of Mr. Justice MARTIN, one of the District 
Judges of the State, in the present case, which is set forth 
in full in the brief on the part of the State (pp. 26-37). 

But we submit that that learned Judge’s criticisms are 
more specious than sound, and do not at all impair the 
forceof Judge BREWER’Sarguments or the weight of his con- 
clusions. Judge MARTIN’s main contention is that. it is one 
thing to take a man’s property for public use without com- 
pensation, and quite another and different thing to deprive 
a person of his property without due process of law, and 
that these two things are so utterly different and unlike that 
no given case can come indiscriminately within the mean- 
ing and protection of both, that while by the Fifth 
Amendment in the restraints upon Federal legislation in 
corporated in the Constitution both ciauses were intro- 
duced indicating the purpose to restrain the Federal Legis- 
lature from the two unlike and different things, the 
framers of the Fourteenth Amendment, in measuring the 
restraints to be put by its means upon State action, care- 
fully limited it to forbidding the States to deprive any 
person of life, liberty or property without due process of 
law, and as carefully omitted to insert the clause forbid- 
ding the taking of private property for public use without 
compensation, thereby indicating a studied purpose not to 
authorize the Federal Courts to interfere with State stat- 
utes which merely infringe upon the latter clause; that 
every case of statutory spoliation must come within one 
clause or the other; and no case can possibly come indis- 
criminately under both or either; and that Judge BREWER 
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had confused the two things and brought what was really, 
according to his views, a case of taking private property 
for public use, without compensation, into the category of 
depriving persons of property without process of law, and 
that as the former clause under which the case came was 
not contained in the Fourteenth Amendment, Judge 
BREWER had made a mistake in holding that amendment 
as applicable. 

The rest of Judge MARTIN'S opinion is devoted to a dis- 
cussion of the decisions of this Courty with a view of 
showing that they had not yet established that a liquor 
law such as that of Kansas operates upon the owners of 
breweries cither as a taking of private property for public 
use, or as a deprivation of property without due process 
of law. 

We have not claimed that they have, but have only in- 
sisted, and still insist, in spite of all that the Judge has said, 
that the decisions of this Court leave the question open 
for decision, when it shall be fairly presented. 

As Judge MARTIN’s opinion was delivered in support of 
his refusal to recognize the removal of the cause into 
the Federal Court a few comments upon it may be per- 
mitted. 

In citing from the opinion of Mr. Justice MILLER in the 
Slaughter House Case, 16 Wall., 36, this clause— 


‘It is sufficient to say, that under no construc- 
tion of that provision that we have ever seen, or 
that we deemed admissible, can the restraint im- 
posed = the State of Louisiana upon the exer- 
cise of their trade by the butchers of New Orleans 
be held to be a deprivation of property within the 
meaning of that provision ”-- 


he omits to notice that the learned Justice had started out 
in his opinion, as one of its premises, with the broad state: 
— - — te a that Urere — od Needotnd dad Aes 
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deprived of their property at all, it could not be said that 
they were deprived of it without due process of law, and 
the case is wide asunder from that at bar, where by the 
mere operation of the statute itself, without any act done 
or committed by the brewer, he is deprived of all that is 
valuable in his brewery, without any process, or chance to 
be heard. 

He then attempts, but without success, to set up a dis- 
tinction between the Wynehamer case in New York, the 
** solitary exception” referred to and recognized by Mr. 
Justice MiniER in Bartemeyer vs. Jowa, and the Wall- 
reff case, or the case at bar, 


“But the title to such brewery,” he says, “isin no 
manner affected or incumbered by the amendment 
and the statutes. Neither the real estate nor the 
personal property is ‘taken’ by the State for public 
use. The State obtains no title, no easoment, no 
license, nothing. And the owner is in no wise de- 
prived of his property; he parts with nothing.” 


But it will be noted, that each successive proposition 
here stated was equally true of the defendant’s liquor on 
hand at the time of the passage of the act in the Wyne- 
hamer case. 

He describes the prohibition of the Kansas act as “ re- 
stricting and regulating to some extent” the use of the 
brewery, whereas, it is clear that the prohibition of the 
use is in fact total unless the Court is willing to regard 
manufacture of beer for mechanical, scientific and medi- 
cal purposes as a substantial exception, which the New 
York Court refused to do, even under their much more 
liberal statute. | 

The points suggested by Judge MARTIN in reference to 
the other decisions of this Court cited by him have already 
been sufficiently noticed fy the course of this brief) except 
that it may be Aaly bo state Ehat if the learned Judge had 
mare aareflally vend he opiaion of Eds Count Re Faater bs, 
Kanes CUS US. SOD) Re Would Rave sean Eat it re 
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All the other decisions of this Court cited by him do but 
recognize the competency of the police power of the State 
to restrict, regulate, and even prohibit noxious trades, 
without touching the question of the rights and remedies 
of a party situated like the appellees, or the defendant in 
the Wynehamer case, whose property is, by absolute and 
sweeping prohibitions contained in such statutes, de- 
stroyed, and the entire use and value taken from him, and 
whether he is or not deprived of it without due process 
of law. 

The two passages cited by Judge Martin from the opin- 
ion of Mr. Justice FIELD in Missouri Pacific Railway Com- 
pany vs. Humes, 115 U. S., 514, do expressly recognize 
the reservation of the present as an excepted case in the 
qualifications made by him of the universality of the po- 
lice power, thus: 


‘‘If the laws enacted by a State be wethin the 
legitimate sphere of legislative power, and their en- 
forcement be attended with the observance of those 
general rules which our system of jurisprudence pre- 
scribes for the security of private rights, the harsh- 
ness, injustice and oppressive character of such laws 
will not invalidate them as affecting life, liberty or 
property without due process of law.” 


And again: 


“Tt is hardly necessary to say that the handship, 
TApolicy or Dajustice of State laws is not necessanly 
an objection to their constitutional validity, and hat 
the remedy for evils of that character is to be sought 
from State Legislatures, Our jurisdiction cannot 
be Invoked waless some rgd? cladmed wader the Cor- 
Stetuivon, laws, or treaty of the United States ts tn- 
vaded. The Court is not a harbor where refuge can 
be found from every act of illLadvised and oppres- 
sive State legislation.” 


Returning now to Judge Marrin’s criticisms upon 
Judge Brewer's positions, and to his charge that he has, 
without warrant, confused, blended or combined the two 
constitutional provisions and principles, we submit that 
the two provisions or clauses referred to are not so clearly 
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distinct and different as that no case can come indiserimi- 
nately under the protection of both or either; that on thecon 
trary, Many cases may come fairly within either the clause 
that no State shall ‘deprive any person of life, liberty or 
property without due process of law,” or the kindred clause 
that the State shall not take private property for public use 
without compensation, just as a substantial denial of the 
right of trial by jury, in cases where from time immemorial 
it has been allowed, may justify a party in invoking the 
protection of the Federal Courts under the Fourteenth 
Amendment, although the clause that the trial by jury 
shall remain forever inviolate is not incorporated within 
its provisions; that the omission in the Fourteenth Amend- 
ment of the clause forbidding the taking of private prop- 
erty for public use without compensation, in coutrast with 
its insertion in the Fifth Amendment, side by side with 
the ‘‘due process of law” clause, is not sufficient to jus- 
tify this Court in refusing its protection in a case clearly 
involving a violation of the latter clause, although the 
same case might fairly have been regarded as within 
the former clause if that had been inserted in the Amend- 
ment; that where a person’s property is in any way taken 
for the public benefit or destroyed in the public interest, or 
he is deprived of the use and enjoyment of it, which alone 
gives it its character of property, for a public iImprove- 
ment whether physical or moral by a State statute, In a 
manner and under cieumstances which, according to 
natural justice and the settled principles of the Rnglish 
law, entitle him to compensation fer it, and no such com, 
pensation is awarded to him by the statute; he is, within 
the meaning of the Fourteenth Amendment, deprived of 
his property without due process of law; that where this 
taking, destruction or deprivation of property is direct and 
immediate, enacted directly against the property by the 
terms of the statute, as in this case and the Wi mer 
Case, and not remote, indirect and consequential, as in 
cases Which have heretofore been considered by this Court, 
the party aggrieved has been by the State deprived of his 
property without due process of law, and is entitled to the 
protection of this Court, 
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We confidently submit, therefore, that the prohibitory 
statute of Kansas, as well in the special methods of 
forfeiture of property and punishment of person prescribed 
by the thirteenth section, for the enforcement of which 
alone this action has been brought by the State, as also in 
its general scope and tenor, by which the appellees were 
absolutely prohibited from any further use of their prop- 
erty, is void, as being in violation of the Fourteenth 
Amendment of the Constitution of the United States, and 
that the Circuit Court properly so decided and dismissed . 
the bill, and that its decree should therefore be affirmed, 
with costs. | 


ROBERT M. EATON, - 
JoHN C. TOMLINSON, 
JosEPH H. CHOATE, 
Of Counsel for Appellees. 
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No. ISL. 


THE STATE OF KANSAS, ez rel: J. F. TUFTS, Assis- 
TANT ATTORNEY GENERAL OF THE STATE OF KANSAS, 
FOR ATCHISON County, Kansas, APPELLANT, 

vs. 
HERMAN ZIEBOLD AND JOSEPH HAGELIN, 
PARTNERS AS ZIEBOLD AND HAGELIN, APPELLEES. 


Appeal from the Circuit Court of the United States for the 
District of Kansas. 


STATEMENT. 


This isan action instituted under the provisions of the 
statute of Kansas, known as the “ Prohibition Law,” to con- 
demn as a public nuisance, the Brewery of appellees in the 
county of Atchison. 

On August 13th, 1886, a petition in the nature of an in- 
formation, was filed by the appellant in the district court of 
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Atchison county, Kansas, to the effect that a certain “group 
of buildings in Atchison county, Kansas, known as the 
‘Brewery,’” and owned by Ziebold and Hagelin “is a place 
where spirituous, vinous, fermented, malt, and other intoxi- 
icating liquors are, and have been for several months last 
past, bartered, sold, and given away, and where intoxicating 
liquors are kept for barter, sale, and gift, in violation of law, 
and are manufactured for barter, sale, and gift in the State 
of Kansas, in violation of law.” That the owners of said 
brewery have “no permit issued according to law by the 
‘probate judge of Atchison county, Kansas,” authorizing 
them to barter, sell, give away, or manufacture intoxi- 
cating liquors, and that said brewery is a public nuisance. 
The petition concluded with the prayer that the defendants 
Ziebold and Hagelin may be enjoined from selling, bartering 
or giving away, and from manufacturing for barter, sale, or 
gift in the State of Kansas, any vinous, malt, spirituous, or 
other intoxicating liquors. 

On August 15th, 1886, the defendants answered, denying 
generally the allegations of the petition, and pleading speci- 
ally that the buildings and premises mentioned in the peti- 
tion were erected by the defendants prior to the passage of 
what is known as the prohibitory law of the State of Kansas, 
and the constitutional amendment prohibiting the sale and. 
manufacture of intoxicating liquors for other than medicinal 
scientific, and mechanical purposes. “ That at the time said 
buildings were erected they were intended for manufacturing 
beer, and are adapted for no other purpose and can be used 
for no other purpose; that they are of the value of sixty 
thousand dollars, and if said defendants.shall be prevented 
from the operation thereof for the purposes for which they 
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were erected that the same will be wholly lost to the defend- 
ants,” 

On August the 15th, 1886, the defendants, Ziebold and 
Hagelin filed their petition and bond for the removal 
of the cause to the circuit court of the United States 
for the district of Kansas, and in their petition alleged 
that the law under which the proceeding was instituted was 
in conflict with the Constitution of the United States, and 


especially with that portion of section one of article four- 


teen which provides that “no State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property without due process 
of law, nor deny to any person the equal protection of the 
law.” | 

That notwithstanding said. provision of the Constitution 


of the United States, the Legislature of the State of Kansas, 


by an act entitled “An act amendatory of and supplemental 
to chapter one hundred and twenty-eight of the session laws 


of 1881, being ‘An act entitled an act to prohibit the manu- 
facture and sale of intoxicating liquors except for medical, 
scientific, and mechanical purposes, and to regulate the 
manufacture and sale thereof for such excepted purposes,’ ” 
approved March 7, 1885, provided, by section one of said act, 
that it shall be unlawful for any person or persons to sell or 
barter for medical, scientific, or mechanical purposes any 
malt, vinous, spirituous, fermented, or other intoxicating 
liquors without first having procured a druggist’s permit 
therefor from the probate judge of the county wherein such 


druggist may at the time be doing business, &c. That this 


suit is brought and prosecuted against defendants because, 
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and only because, it is claimed that defendants had not 
taken out such druggist’s permit authorizing them to sell, 
barter, or give away, and to manufacture beer. 

That it is not alleged or pretended that defendants are or 
have been engaged in the traffie or sale of intoxicating 
liquors for other than medical, scientific, and mechanical 
purposes, but that the place where said defendants are 
alleged to be engaged in the sale of intoxicating liquors is 
claimed to be a nuisance because defendants have no per- 
mit from the probate judge of Atchison county as provided 
by the statute of Kansas before mentioned. 

The defendants also state that long prior to the passage 
of said statute, and since the year 1870, the defendants had 
erected the buildings used by them as a brewery, and had 
placed therein costly machinery, and that for any other pur- 
pose than the manufacture of beer said buildings and 
machinery are worthless. 

That when said buildings were erected, and said machin- 
ery placed therein, there was no restriction upon the man- 
ufacture of beer under the laws of Kansas, and said buildings 
and machinery cost the sum of $60,000. 

The application of defendants for a transfer of the cause 
to the United States circuit court was overruled, and the 
district court of Atchison county then granted a temporary 
injunction against defendants, restraining them from barter. 
ing, selling, or giving away intoxicating liquors upon said 
premises, or manufacturing beer or other intoxicating 
liquors for barter, eale, or gift in the State of Kansas, 

The defendants Ziebold and Hagelin, Aled a transeript of 
the record and proceedings of the diatriet court of Atehison 
county, in the elrouit court of the United States far the dix 


trict of Kansas, with a petition asking for the removal of 
the cause to that court, setting forth the facts as herein- 
before stated, to which petition the appellant herein filed a 
plea in abatement, traversing all the allegations of the peti- 
tion, and denying the jurisdiction of the Federal court. 

To this plea the defendants filed an answer, and both 
parties filed affidavits as to the facts. 

From these affidavits it appears that in September, 1871, 
the defendants Ziebold and Hagelin, purchased the prop- 
erty described in the pleadings, and known as “The Brew- 
ery,” situated in Atchison county, Kansas, for the sole use 
and purpose of manufacturing beer, and that it was then 
worth $25,000. That they afterwards, and up to the time 
when the prohibition law was enacted, put improvements 
upon the property, so that the value of the same together 
with the attachments, amounted in 1880, to the sum of 
$54,175. 

That at the time of the purchase of the brewery, and 
when the improvements were made thereon, the laws of 
Kansas permitted the manufacture of beer, and that the 
property is unfit for any other purpose. 

On October 25th, 1886, the circuit court of the United 
States for the District of Kansas, overruled the plea in 
abatement, and retained the case for further proceedings. 

The cireuit court ordered the parties to recast the plead: 
ings so as to conform them to the rules of pleading in equity, 
avd on February ath, 1887, the appellant filed in said court 
a Dill setting forth the same frets as elated in the original 
information, to whieh the defendants answered, admitting 
that they owned the brewery, and operated the same for the 
manufroture of beer “Sand Keeping the same for sale, and 
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that it is a place where such liquor is manufactured and 
kept for sale.” They also admit that they have no permit 
from the probate judge of Atchison county, Kansas, for the 
manufacture and sale of beer, as required by the Kansas pro- 
hibitory law, but allege that the law violates the Constitu- 
tion of the United States and is void. The answer also 
pleads the same facts before set up by defendants and here- 
inbefore recited. 


On February 10th, 1887, the circuit court found for the 
defendants and dismissed the bill, from which finding and 
decree the complainant appealed to this Court. 


POINTS AND AUTHORITIES. 


First. The amendment to the constitution of Kansas, 
adopted November 2d, 1880, which declares that “the manu- 
facture and sale of intoxicating liquors shall be forever pro- 
hibited in this State, except for medical, scientific, and 
mechanical purposes ;” and the statutes of Kansas afterwards 
enacted punishing any person who “ shall manufacture, sell, 
or barter any spirituous, malt, vinous, fermented, or other 
intoxicating liquors, except for medical, scientific, and me- 
chanical purposes,” are in violation of Article Fourteen of the 
Constitution of the United States, which provides that “ No 
State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States, nor 
shall any State deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.” 


The same questions are presented in this case as in the 
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cases of The State of Kansas vs. Mugler, which were argued 
at the last term and are now pending. 

In one of the Mugler cases the defendant was indicted for 
manufacturing beer, and after simply showing that he had 
manufactured, the State rested its case and the defendant 
was convicted. There was no charge in the indictment that 
the defendant manufactured beer for sale or barter in the 
State of Kansas, and no proof or attempt to prove such fact, 
but the naked act of manufacturing beer in the State was 
held to constitute crime. 

In this case the prosecutor has sought to evade the argu- 
ment in the Mugler case against the constitutional amend- 
ment and statute of Kansas, by charging in the informa- 
tion and in the bill afterwards filed in the circuit court that 
the defendants ‘‘ manufactured beer for barter, sale, or gift in 
the State of Kansas.” | 

This is an evasion of the true meaning and ‘intendment 
of the Kansas legislation and the results in argument legit- 
imately springing therefrom. 

The.real question, which is conclusive of all the pending 
cases, is whether the constitutional amendment and the 
subsequent statutes of Kansas absolutely prohibiting the 
manufacture of beer in the State, except for three specified 
purposes, violate the Fourteenth Article of the Federal Con- 
stitution. : , 

If they do, then no proceeding, civil or criminal, based 
upon the amendment or statutes, can be sustained. 

It is true that the defendants admit in their pleading that 
_thejr brewery was used for “ manufacturing beer and keep- 
ing the same for sale, and is a place where such liquor was 
manufactured and kept for sale,” but they allege, at the 
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same time, that the law under which it is sought to destroy 
their business is unconstitutional and void. If this be so 
the plea is good, no matter what feature of the amendment 
or statutes renders them void. 

In stating the propositions involved the counsel for ap- 
pellant says that “the plea contains one paragraph that is not 
repeated in the allegations of Uve amended bill or adnaitted 
iy Che amewer==2. @, that the said defendants are net by this 
preceeding deprived of the free and warestnieted use and 
enjoyment of the premises fr the purpose of preparing and 
manufacturing beer for other markets, ane for barter, sale, 
and gift in other States,” 

It would be sufficient reply to state that this case is now 
presented upon the bill and answer only, but we do not 
propose that the counsel shall amend and patch up the 
amendment and statutes of Kansas in his pleading so as to 
escape their meaning and legal effect. 

The constitutional amendment provides and the subse- 
quent statutes enact that beer shall not be manufactured in 
the State except fur medical, scientific, and mechanical pur- 
poses, 

The language is so plain and comprehensive that it is 
unnecessary to evoke the axiomatic rule that penal enact- 
ments must be strictly construed. The manufacture is pro- 
hibited for all but the specified purposes, and no person can 
manufacture beer in the State of Kansas for any other 
purpose. 

If there could be any doubt of this the statute enacted to 
enforce the constitutional amendment furnishes conclusive 
proof. It provides that “no person shall manufacture or 
assist in the manufacture of intoxicating liquors in this 
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State except for medical, scientific, and mechanical pur- 
poses,” and the law throughout shows conclusively that its 
object is to prevent the use of intoxicating liquors by pro- 
hibiting the manufacture for a beverage or for any but three 
specified purposes. 

The sixteenth section (page 40 of transcript) provides 
that “every person who shall, directly or indirectly, keep or 
walataia, dy hivavelf or by aasociation or combining with 
ethers, or who shall ia any manner aid, asset, or abet in 
keeping or maintaining any elub ream or other place ia 


whieh any intoxicating liquor is received or kept far the 


purpose of use, gift, barter, ox sale as a beverage,” shall be deemed 
guilty, &e. 

If the constitutional amendment and statutes of Kansas 
prohibit the manufacture of beer, for exportation or storage 
or personal use, they violate the Federal Constitution by 
denying rights which belong to every citizen. as a citizen of 
the United States. 

It will not do for opposing counsel to say that “if the 
property used by the defendants is of undiminished value 
if used for the purpose of manufacturing for barter, sale, and 
gift in other parts of the sovereignty of the United States, 
and if, by these proceedings, the defendants are not restricted 
in the use and enjoyment of these premises for'such pur 
poses, then they are not deprived of their property or of the 
use of it or of any value within the guarantee of the Four- 
teenth Amendment.” 

The constitutional amendment and statutes of Kansas, 
which constitute the basis of this action, and without which 
it cannot exist, do not stop at prohibiting the manufacture 
of beer for barter and sale in Kansas, but they absolutely 
2 


ae TE ek 


10 


prohibit the manufacture in the State except for three speci- 
fied objects, in which the manufacture for sale and barter in 
other States is not included. 

These enactments must stand or fall upon their own legal 
effect, and not upon the changing and uncertain pleadings 
of prosecuting officers. 

We concede freely that the Fourteenth Article of the Fed- 
eral Constitution is intended to protect the rights of in- 
dividuals as citizens of the United States, but no State has 
the power to deprive any such citizen of the right to manu- 
facturé any article, unless its manufacture endangers or 
injures the lives or property of others. 

The police power is given the States to protect the health 
and morals of its citizens, but no convention or legislature 
can, under the guise of exercising this power, take from the 
citizen his right to manufacture beer unless the process of 
its manufacture or the existence of the beer afterwards in- 
juriously affects others. 

It is not pretended these effects follow and without them 
the power does not exist. Unless this be so the police power 
of the State could be used to deprive the citizen of the dear 
est and most sacred rights, and his personal tastes, habits, 

and even opinions, would be subject to unlimited tyranny. 


“Tt is not difficult to find the rule which determines the 
limitations upon the lawfal vw or manner of using lands. 
It is the rule which furnishes the solution of every problem 
in the law of police power and which is comprehended in 
the legal maxim, sic wlere tuo, ué alienum non ledas. 


Tiedman’s Limitations of Police Power, 426-7, §122a. 


In the case of Jacobs, 98th N. Y., 98, commonly called 
The Tenement House Cigar Case, the court of appeals of 
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New York clearly defined the judicial power in matters of 
nuisance. The Legislature of New York had enacted that 
in cities of more than five hundred thousand inhabitants in 
any tenement house occupied by more than three families, 
except on the first floor of the house, on which there may be 
a store for the sale of cigars and tobacco, it should be a mis- 
demeanor to manufacture cigars. 

The facts in the case were shown to be that the defendant 
did not injuriously affect others by the manufacture of cigars 
in his own rvom, and Judge Earle said in delivering the 
opinion : 


“Tt is plain that this law interferes with the profitable 
and free use of his property by the owner or lessee of a tene- 
ment house, who is a cigarmaker, and trammels him in the 
application of his industry and the disposition of his labor, 
and that, in a strictly legitimate sense, it arbitrarily deprives 
him of his property and of some portion of his personal 
liberty. The constitutional guaranty that no person shall 
be deprived of his property without due process of law may 
be thus violated without the physical taking of property for 
public or private use. This guarantee would be of little 
worth if the Legislature could, without compensation, destroy 
property or its value, deprive the owner of its use, deny him 
the right to live in his own house or to work at any lawful 
trade therein.” lat 


‘In speaking of the limitations upon the police power of 
the Government he continues: 


“Under it the conduct of an individual and the use of 
property may be regulated so as to interfere to some extent 
with the freedom of the one and the enjoyment of the other, 
and in cases of great emergency, engendering overruling 
necessity, property may be taken and destroyed without 
compensation and without what is commonly called due 

rocess of law. The limit of the power ouunthe accurately 
efined,and the courts have not been able or willing definitely 
to circumscribe it. But the power, however broad and exten- 
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sive, is not above the Constitution. It furnishes the supreme 
law, and so far as it imposes restraints, the police power must ' 
be exercised in subordination thereto.” * * * “Gen- 
erally it is for the Legislature to determine what laws and 
regulations are needed to protect the public health and se- 
cure the public comfort and safety, and whether its measures 
are calculated, intended, convenient and appropriate to ac- 
complish these ends, the exercise of its discretion is subject 
to the review of the courts. If it passes an act ostensibly for 
the public health, and thereby destroys or takes away the 
property of a citizen or interferes with his personal liberty, 
then it is for the courts to scrutinize the act and see whether 
it really relates to and is convenient and appropriate to pro- 
mote the public health.” 


Munn vs. People of Illinois, 4 Otto, 83-4. 

Butchers’ Union, &c., Co. vs. Crescent City, &c., 111 
U.S. 588. 

Cooley’s Constitutional Limitations, 385. 

Lake View vs. Rose Hill Cem. Co., 70 Ills., 191. 

T. W. & W. R. W. Co. vs. City of Jacksonville, 67 
Ills., 37-40. 

Intoxicating Liquor Cases, 25 Kansas, 765. 

Calder and Wife vs. Bull, 3 Dallas, 386. 

Fletcher vs. Peck, 6 Cranch., 135. 

Taylor vs. Porter, 4 Hill, 146. 

Dash vs. Van Kleeck, 7 Johns., 477. 

Goshen vs. Stonington, 4 Conn., 225. 

Wilkinson vs. Leland, 2 Feters, 657. 

Corfield vs. Coryell, 4 Wash. C. C., 371. 


In the Slaughter-house Cases Justice Miller enumerates 
the rights of individuals as citizens of the United States, and 
says : | | 
“To these may be added the right secured by the thir- 
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teenth and fifteenth articles of amendment and by the other 
clause of the fourteenth next to be considered.” 


The clause referred to is as follows: 


“Nor shall any State deprive any person of life, liberty, or 
| property without due process of law.” 

a . “ Due process of law in each particular case means such an 
exertion of the power of government as the settled maxims 
of law permit and sanction, and under such safeguards for 
the protection of individual rights as those maxims pre- 
aos for the class of cases to which the one in question be- 

_longs.” 


Cooley’s Const. Lim., 356. 

Wynehamer vs. People, 13 New York, 432. 

State vs. Allen, 2 McCord, 56. 
,sears vs. Cottrell, 5 Mich., 251. 

Taylor vs. Porter, 4 Hill, 140. 

Hoke vs. Henderson, 4 Dev., 15. 

~— James vs. Reynolds, 2 Texas, 251. 
Kennard vs. Louisiana, 92 U. S., 478. 
Murray’s Lessee vs. Hoboken Land Co., 18 How., 276. 


Second. The defendants are deprived of their property 
without due process of law directly and absolutely by the 
provisions of the constitutional amendment and statutes of 
Kansas prohibiting the manufactute of beer except for medi- 
cal, scientific, and mechanical purposes. 

The facts as shown by the affidavits of many witnesses are 

a | that defendants had invested nearly $60,000 in the brewery 

and fixtures which it is sought to condemn as a nuisance. 
At the time this investment was made the laws of Kansas 
placed no restriction upon the manufacture of beer for any 
purpose, and the question now presented is whether the 
value of this property can be destroyed by the constitutional 
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amendmont and statutes of Kansas, as is attempted in this 
case, without compensation to the owners, 

As this proposition was fully argued in the Mugler cases 
now pending, and as we are confidert that the constitutional 
amendment and statutes of Kansas prohibiting the manu- 
facture of beer except for the purposes specified violates the 
Fourteenth Article of the Federal Constitution, we shall only 
refer to the authorities cited heretofore in the pending cases 
of the State of Kansas vs. Mugler. 

Bartemeyer vs. Iowa, 18 Wall., 930. 
Beer Company vs. Massachusetts, 97 U.S., 25. 
Wynehamer vs. The People, 18th Kernan, 387. 
Opinion of Justice Field in Munn vs. Illinois, 4 Otto, 
113 and 90. 
Pumpelly vs. Green Bay Co., 18 Wall, 177. 
Tenement House Cigar Cases, 98 N. Y., 98. 
Beebe vs. State, 6th Ind., 501. 
G. G. VEst, 
For Respondents. 
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PETER MUGLER VS. THE STATE OF KANSAS. 


1 UnitTED STATES OF AMERICA, 
Y 8S * 
State of Kansas, 


To the Hon. A. H. Horton, chief justice of the supreme court of the 
State of Kansas: 


Your petitioner, Peter Mugler, a citizen of Kansas, would respect- 
fully represent that at the January term, 1883, of the said supreme 
court of the State of Kansas, in the suit of The State of Kansas vs. Peter 
Mugler, this petitioner, judgment was rendered against the defend- 
ant, and that this judgment is rendered by the court of final appel- 
late jurisdiction within and for said State. 

Your petitioner farther states that the proceedings in said suit so 
had involve the validity of a constitutional enactment of the said 
State of Kansas, and of a statute of said State, the defendant claim- 
ing that said constitutional enactment and statute are in violation 
of the Constitution of the United States, and the judgment of said 
supreme court of the State of Kansas was in favor of the validity of 
said enactment and statute, as appears by the certified record of said 
supreme court herewith exhibited. 

Your petitioner prays that upon inspection of the record he be 
granted a writ of error to the Supreme Court of the United States in 
said cause, in order that the error, if any, in the proceedings and 
judgment of said supreme court of Kansas may be corrected. 

GARVES.& BOND, 
G. G. VEST, 
For Muyler. 


[Endorsed:] Filed Apr. 12, 1883. C. J. Brown, clerk sup. court. 


2 Unitep States OF AMERICA, 88° 


The President of the United States to the honorable the chief jus- 
tice and associate justices of the supreme court of the State of 
Kansas, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea, which is in the said supreme court of the 
State of Kansas, before you, or some of you, being the highest court 
of law or equity of the said State in which a decision could be had, 
in the said suit between The State of Kansas, plaintiff, and Peter 
Mugler, defendant, wherein was drawn in question the validity of a 
statute of, or an authority exercised under, said State, on the ground 
of their being repugnant to the Constitution of the United States, 
and the decision was in favor of such their validity; and wherein 
was drawn in question the construction of a clause of the Constitu- 
tion of the United States, and the decision was against the title, 
right, privilege, or exemption specially set up or claimed under such 
clause of the said Constitution, a manifest error hath happened to 
the great damage of the said Peter Mugler, defendant, as by his 
complaint appears: . 

We being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, - cominand you, if judgment be therein given, that 
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2 PRTER MUGLER VS. TIE STATE OF KANSAS, 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, tagether with this writ, so 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that the record and proceedings aforesaid being inspected, the 
3 said Supreme Court may cause further to be done therein to 
correct that error, what of right and according to the laws 
and custom of the United States should be done. . 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 11th day of April, in the 
year of our Lord one thousand eight hundred and eighty-three. 
Issued at office in the city of Topeka, with the seal of the circuit 
court of the United States for the district of Kansas, dated as afore- 
said. 
[SEAL. ] A. 8S. THOMAS, 
Clerk of the Circuit Court of the United States 
for the District of Kansas. 


Approved, this 11th day of April, 1883. 
ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


{Endorsed :] Peter Mugler, plaintiff in error, vs. State of Kansas, 
defendant in error. Writ of error. Filed Apr. 12, 1883. C. J. 
Brown, clerk sup. court. 


4 The United States of America to the State of Kansas, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Kansas, wherein 
Peter Mugler is plaintiffin error and The State of Kansas is defend- 
ant in error, to show cause, if any there be, why judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Albert H. Horton, chief justice of the 
supreme court of the State of Kansas, this 11th day of April, 1883. 

ALBERT H. HORTON. 


5 ToPEKA, KANSAS. 


Service of the within citation upon the undersigned is here- 
by acknowledged, this the 24th day of April, A. D. 1883. 
G. W. GLICK, 
Governor of the State of Kansas. 
W. A. JOHNSTON, 
Attorney General. 


_[Endorsed:] Peter Mugler, plaintiff in error, vs. State of Kansas, 
defendant in error. Citation. Filed Apr. 12, 1883. C. J. Brown, 
clerk sup. court. 
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6 Knew all men by these presents, that we, CC. Burnes, S.C. 

King, and H. Clay Park, are held and firmly bound unto the 
State of Kansas in the full and just sum of two hundred dollars, to 
be paid to the said State of Kansas; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. Sealed with our 
seals, and dated this 11th day of April, 1883. 

Whereas lately, at the January, 1883, term of the supreme court 
of the State of Kansas, in a suit depending in said court between The 
State of Kansas, plaintiff, and Peter Mugler, defendant, judgment 
and decision was rendered against the said Peter Mugler; and the 
said Peter Mugler having obtained a writ of error to the Supreme 
Court of the United States, and filed a copy thereof in the clerk’s 
office of said court to reverse the decision and judgment in the afore- 
said suit, and a citation directed to the said State of Kansas, citing 
and admonishing — to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 

Now, the condition of the above obligation is such, that if the said 
Peter Mugler shall prosecute his writ to effect, and answer all dam- 
ages and costs if he fail to make his plea good, then the above obli- 
gation to be void; else to remain in full force and effect. 

: C. C. BURNES. [SEAL. 
S. C. KING. | SEAL. 
H. CLAY PARK. [seat] 


Approved, this April 11th, 1883. 
ALBERT -H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


[Endorsed:] Bond. Filed Apr. 12,1883. C. J. Brown, clerk sup. 
court. 


7 In the Supreme Court of the State of Kansas. 


THE STATE OF Kansas, Plaintiff, 
vs. 2622. 
PETER Muater, Defendant. 

Be it remembered that on the thirty-first day of May, A. D. 1882, 
there was filed in the office of the clerk of the supreme court of the 
State of Kansas a certified copy of tne pleadings and record in said 
cause from the district court of the county of Saline, which is in 
words and figures as follows, to wit: 


8 STATE OF KAs., ae 
Saline Co., ; 


In the District Court of said County. 


STATE OF Kansas, Plaintiff, vs. PeEtTeER MuGurer, Defendant. 


Be it remembered that in the above-entitled action, and on the — 


29th day of November, A. D. 1881, there was filed in said court an 
indictment in the following words and figures, to wit: 
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T 
Indictment. 


STATE OF KANSAS, See 
County of Saline, 


In the District Court of Saline County, State aforesaid. 
STATE OF Kansas, Plaintiff, vs. Peter MuGier, Defendant. 


First count: The jurors of the grand jury selected, impanelled, 
and sworn, in and for the body of said county, charged to inquire : 
of offenses committed within the said county of Saline, in the name, i well 
by the authority, and on behalf of the State of Kansas, do, upon 
their solemn oaths, find and present that one Peter Mugler, late of 
the county of Saline and State of Kansas, and within the jurisdic- 
tion of this court, on, to wit, the 10th day of November, A. D. 1881, 
in the county of Saline, in the State of Kansas, did unlawfully, in 
a certain building situate and being upon lots number 152 and 154 
on Third (8d) street, in the city of Salina, in the county and State 
aforesaid, commonly known as “ Mugler’s Brewery,” sell, barter, and 
give away certain spirituous, malt, vinous, fermented, and other in- 
toxicating liquors. He, the said Peter Mugler, not then and there 
having taken out and having a permit to sell intoxicating liquors 
as provided by law, contrary to the statutes in such cases made and 
provided, and against the peace and dignity of the State of Kansas. 

H. 8. CUNNINGHAM, a i 


County Attorney. 


** 2d count: And the jurors aforesaid, selected, impanelled, sworn, 

~ and charged as aforesaid, by the authority aforesaid, and upon their 
oaths aforesaid, do further find and present that the said Peter 
Mugler, late of said county and State, on, to wit, the 15th day of 
November, A. D. 1881, in the county of Saline aforesaid, in a certain 
building situated and being on lots numbor 152 and 154 on Third 
street, in the city of Salina, commonly known as Mugler’s Brewery, : 
and in said county and State, unlawfully did sell, barter, and give ' 
away spirituous, malt, vinous, fermented, and other intoxicating 
liquors, the said Peter Mugler then and there not having a permit | 
to sell intoxicating liquors, as provided by law, contrary to the stat- 


utes in such cases made and provided, and against the peace and 
dignity of the State of Kansas. 
H. 8S. CUNNINGHAM, 
County Attorney. ; 


3d count: And the jurors aforesaid, selected, impanelled, sworn, 
and charged as aforesaid, by the authority aforesaid, and upon their 
oaths aforesaid, do further find and present that the said Peter | 
Mugler, late of said county and State, on, to wit, the 20th day of 
November, A. D. 1881, in the county of Saline aforesaid, in a certain 
building situated and being on lots Nos. 152 and 154 on Third 
street, in the city of Salina, commonly known as Mugler’s Brewery, 
and in said county and State, unlawfully did sell, barter, and give 1. 
away spirituous, malt, vinous, fermented, and other intoxicating < 
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liquors, the said Peter Mugler then and there not having a 
9 permit to sell intoxicating liquors, as provided by law, con- 
trary to the statutes in such cases made and provided, and 
against the peace and dignity of the State of Kansas. 
H. 8S. CUNNINGHAM, 
” County Attorney. 


4th count: And the jurors aforesaid, selected, impanelled, sworn, 
and charged as aforesaid, by the authority aforesaid, and upon their 
oaths aforesaid, do further find and present that the said Peter Mug- 
ler, late of said county and State, on, to wit, the 21st day of November, 
A. D. 1881, in the county of Saline aforesaid, in a certain building 
situated and being on lots Nos. 152 and 154 Third street, in the city 
of Salina, commonly known as “ Mugler’s Brewery,” and in said 
county and State, unlawfully did sell, barter,and give away spiritu- 
ous, malt, vinous, fermented and other intoxicating liquors, the said 
Peter Mugler then and there not having a permit to sell intoxicating 
liquors, as provided by law, contrary to the statutes in such cases 
made and provided, and against the peace and dignity of the State 


of Kansas. 
H. 8. CUNNINGHAM, 
County Attorney. 


Sth count: And the jurors aforesaid, selected, impanelled, sworn, 
and charged as aforesaid, by the authority aforesaid, and upon their 
oaths aforesaid, do further find and present that the said Peter Mug- 
ler, late of said county and State, on, to wit, the 25rd day of Novem- 
ber, A. D. 1881, in the county of Saline aforesaid, in a certain build- 
ing situated and being on lots Nos. 152 and 154 on Third street, in 
the city of Salina, commonly known as Mugler’s Brewery, and in said 
county and State, unlawfully did seli, barter, and give away spiritu- 
ous, Malt, vinous, fermented, and other intoxicating liquors, the said 
Peter Mugler then and there not having a permit to sell intoxicating 
liquors, as provided by law, contrary to the statutes in such cases made 
and provided, and against the peace and dignity of the State of 


Kansas. 
H. S. CUNNINGHAM, 
County Attorney. 


Indictment. 
STATE OF KANSAS, \ 
County of Saline, 
In the District Court of Saline County, State aforesaid. 
STATE OF Kansas, Plaintiff, vs. PeEreER MuGuLER, Defendant. 


Sixth count: The jurors aforesaid, selected, impanelled, and sworn 
as aforesaid, charged to inquire of offenses committed within the said 
county of Saline, in the name and by the authority and on behalf 
of the State of Kansas, do upon their solemn oaths find and present 
that the said Peter Mugler, lee of the county of Saline and State of 
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Kansas, and within the jurisdiction of this court, on, to wit, the Ist 
day of November, A. D. 1881, and on divers other days and times 
between said date and the time of the finding of this indictment, in 
the county of Saline and State of Kansas, did unlawfully keep and 
maintain a certain common nuisance, to wit, a certain tenement in 
said county situated and being upon lots number 152 and 154 on 
Third street, in the city of Salina, in the county and State aforesaid, 
commonly known as Mugler’s Brewery, then and on said other days 
and times there by him the said Peter Mugler kept and used for the 
illegal selling, bartering, and giving away and illegal keeping for sale, 
barter, and use of intoxicating liquors in violation of the provisions 
of an act entitled An act to prohibit the manufacture and sale of 
intoxicating liquors, except for medical, scientific, and mechanical 

purposes, and to regulate the manufacture and sale thereof for 
10 such excepted purposes, approved February 19, 1881, he, 

the said Peter Mugler, not then and there having a permit 
to sell intoxicating liquors as provided by law, to the common 
nuisance of all good citizens of the State of Kansas, contrary to the 
statutes in such cases made and provided, and against the peace and 


dignity of the State of Kansas. 
H. 8. CUNNINGHAM, 
County Attorney. 


(Endorsed:) State of Kansas, pl’ff, vs. Peter Mugler, defendant. 
Indictment. A true bill. T.J.Going, foreman. Witnesses: George 
Mugler, Evander Light, Phil. Rineman, Gus. Schultz, Chas. Holin- 
quist, A. J. Holinquist, J. B. Bissell, J. M. Postlewait, Chas. Low, 
Albert Ress, P. H. Peel. Filed 29th day of November, A. D. 1881. 
Joseph Moore, clerk district court. Dec.,1881. Arraignment waived 
and a plea of not guilty entered. Joseph Moore, clerk district court. 


Motion to Quash. 
In the District Court of Saline County, Kansas. 


THE STATE OF Kansas, Plaintiff, 
vs. No. 290. 
PETER MuGLER, Defendant. 


Comes now the said defendant, Peter Mugler, by Garver and Bond, 
his attorneys, and moves the court to quash the indictment filed 
herein for the following reasons, to wit: 

1. For that separate and distinct offenses are improperly joined in 
said indictment. 

2. For that said indictment contains counts for separate and dis- 
tinct offenses which are of different natures and for which different 


penalties are prescribed. 
GARVER anp BOND, 
Attorneys for Defendant. 


(Endorsed :) The State of Kansas vs. Peter Mugler. Motion. Filed 
December 5, 1881. Joseph Moore, clerk district court. Garver and 
Bond, attorneys for defendant. 


aa 
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On the 5th day of December, A. D. 1881, said defendant filed his 
motion to quash the sixth count of the indictment as follows: 


Motion to Quash Sixth Count. 


In the District Court of Saline County, Kansas. 


Us 


THE STATE OF Kansas, Plaintiff, 
; No. 290. 
PETER MuGier, Defendant. 


Comes now the said defendant, Peter Mugler, by his attorneys, 
Garver and Bond, and moves the court to quash the sixth count in 
the indictment filed herein, for the reason that said count does not 


state facts sufficient to constitute a public offense. 
GARVER anp BOND, 
Attorneys for Defendant. 


The following motion to elect upon which count the State would 
proceed was made and filed December 5, 1881: 


Motion to Elect. 


In the District Court of Saline County, Kansas. 


Us 


THE STATE OF Kansas, Plaintiff, 
No. 290. 
PreTER Muauer, Defendant. : 


Comes now the said defendant, Peter Mugler, by Garver and Bond, 
his attorneys, and moves the court to require the plaintiff to elect 
upon which count in said indictment it will proceed to trial, 


11 and ask for a verdict. 
GARVER anp BOND, 
Attorneys for Defendant. 


(Endorsed :) The State of Kansas vs. Peter Mugler. Motion. 
Filed December 5, 1881. Joseph Moore, clerk. Garver and Bond, 
attorneys for defendant. 


Journal Entry. 
In the District Court of Saline County, Kansas. 


Tue State oF Kansas, Plaintiff, 
vs. No. 290. 
PETER Muater, Defendant. 


And now on this 5th day of December, 1881, comes the said 
plaintiff, by H.S Cunningham, county attorney, and J. G. Mohler, 
of counsel, and the said defendant in person and by Garver and 
Bond, his attorneys, and thereupon the said defendant presented 
and filed to the court his motion to quash the indictment herein, 
which was argued by counsel; and the court, being fully advised in 
the premises, vena the same; to which ruling of the court the 
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defendant duly excepted. Thereupon the said defendant made a 
motion to quash the sixth count in the indictment filed herein ; 

° which, having been argued by counsel, was by the court overruled ; 
to which ruling of the court the defendant duly excepted. The 
defendant thereupon made and presented his motion to require 
plaintiff to elect upon which count it would go to trial, and asks a 
verdict ; which motion, after having been argued by counsel, was by 
the court overruled; to which ruling of the court the defendant 
duly excepted. 


ae 
(Endorsed :) No. 290. The State of Kansas vs. Peter Mugler. 
Journal entry. Filed December 9, 1881. Joseph Moore, clerk dis- 
trict court. 
| 


On December 19th, 1881, said defendant interposed the following 
plea: 
Plea. 
In the District Court of Saline County, Kansas. 


STATE OF Kansas, Plaintiff, 
vs. No. 290. 
PreTER Muauer, Defendant. 


And now comes the defendant, Peter Mugler, and for plea to the 
indictment in this cause says: That prior to and since the year 1876 - 
he was, and now is, a citizen of the United States and of the State of 
Kansas. - That in the year 1877 he erected and furnished a brewery 
on the lots described in said indictment, in the city of Salina, Saline 
county, Kansas, at an actual outlay and expense of ten thousand 
dollars ($10,000), and that he has been since that time, and now is, 
the owner thereof. That said property was specially constructed 
and adapted for use as a brewery, and, being so specially constructed 
and adapted, the same is nearly valueless for any other purpose, and 
| that while said brewery is worth the sum of ten thousand dollars 
a ($10,000) for the purposes for which it was constructed, it is worth 
3 not to exceed three thousand dollars ($3,000) for any other .purpose. 

Said defendant further alleges that whatever liquors were sold or | 
given away bv him, as charged in said indictment, were liquors : 
manufactured at and in due course of the business of said brewery, 

and were included and disposed of in the original packages. 

Wherefore the said defendant says that the act under which this 
prosecution is instituted, so far as it affects him in the use of such 
property for the purposes for which it was and is adapted, without ¢ 

compensation for any damage done thereto, is unconstitu- 


12 tional, null, and void. 
GARVER anp BOND, 
Attorneys for Defendant. 


The journal entry of the proceedings had upon the trial of said 
case, and the Judgment was entered as follows, on January 4, 1882: 
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Journal Entry. Trial and Judgment. 


SraTe oF Kansas, Plaintiff, 
v8. No. 290. 
Peter MuGter, Defendant. 


On this day, this cause coming on for trial, the State appeared by 
H.S. Cunningham, Esq., county attorney, and J. G. Mohler, Esq., 
counsel, and the defendant in person, as well as by Garver and 
Bond, his attorneys, and thereupon the defendant pleaded not 
suilty; and a trial by jury being waived, the issues herein raised by 
the indictment, and defendant’s plea of not guilty thereto, are sub- 
mitted for trial to the court upon an agreed statement of facts; and 
after argument by counsel, and due consideration by the court, the 
court determines the said issues in favor of the State, and finds the 
defendant guilty in-manner and form as charged in the first count 
| in the indictment herein. 

; Said defendant thereupon, and before ponpnent made and filed 
his written motion for a new trial, which was argued by counsel, 
and by the court overruled; to which ruling said defendant duly 
excepted at the time. Said defendant thereupon made and filed his 
written motion in arrest of Judgment, which was argued by counsel, 
and by the court overruled; to which ruling said defendant duly 
excepted at the time. Said defendant having no further cause to 


: show why judgment should not be preneannen it is ordered and 
- adjudged by the court that said defendant do pay a fine of one hun- 
| dred dollars, and the costs herein taxed at $ , and that he be 
3 committed to the county jail until the same are paid. 


And now upon the rendering of said judgment, and at the same 
tertn, said defendant presents his certain bill of exceptions taken on 
the trial of this cause, and the same is allowed and signed and 
ordered to be placed on file with the records in this case, and made 
a part thereof. : 

On application of said defendant it is further ordered by the court 
that on appeal of this case to the Supreme Court, a stay of the exe- 
= cution of this judgment may be had by the execution by said de- 
fendant of an undertaking in the sum of two hundred dollars, with 
one or more sureties, to be approved by the clerk of this court, con- 
ditioned for his appearance in this court upon the return of a 
mandate of the Supreme Court affirming this judgment, then and 
there to abide by the same. 


Motion. for new trial was made December 26, 1881, in words as 
follows: 


Motion for New Trial. 


In the District Court of Saline County, Kansas. 


STaTE OF Kansas, Plaintiff, 
vs. No. 290. 
Peter Muater, Defendant. 


Comes now said defendant and moves the court to grant a new 
trial herein for the following reasons: 
2—790 
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1. The decision of the court is contrary to the evidence. 
2. The decision of the court is contrary to law. 
GARVER anp BOND, 
Attorneys for Defendant. 


Motion in arrest of judgment was made Dec. 26, 1881, as follows: 
Motion in Arrest. of Judgment. 
In the District Court of Saline County, Kansas. 
18 STATE OF Kansas, Plaintiff, vs. Peter Muauer, Defendant. 


Comes now said defendant and moves the court to arrest judg- 
ment herein upon the finding of guilty for the following reasons: 

1. That the facts stated in the indictment do not constitute a pub- 
lic offense. 

2. That the facts as set forth in the agreed statemen€ upon which 
said findings is based do not constitute a public offense. 
GARVER anp BOND, 

Attorneys for Defendant. 


o 


On the 26th day of December, 1881, the following bill of excep- 
tions was made and filed among the records of said case: 


Bill of Exceptions. 
In the District Court of Saline County, Kansas. 


STATE OF KANSAS, risinte, } 
7 US. No. 290, 
Perer Muarner, Defendant. 

Be it remembered that upon the trial of this action the same was 
submitted to the court upon an agreed statement of facts, no other 
evidence being offered er introduced, said agreed statement being in 
words and figures as follows; 


STATE OF Kansas, Saline County: 
In District Court. 


STATE OF KANSAs, Plaintiff, ) 
vs. No. 290. 
Peter Muater, Defendant. f 


It is hereby stipulated and agreed that the facts in the above-- 


entitled case are, and that the evidence would prove them to be, as 
follows : 

That the defendant, Peter Mugler, has been a resident of the State 
of Kansas continually since the year 1872; that, being foreign born, 
he in that year declared his intention to become a citizen of the 
United States, and always since that time intending to become such 
citizen, he did, in the month of June, 1881, by the judgment of the 
district court of Wyandotte county, Kansas, become a full citizen of 
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the United States, and since that time has been a citizen of the 
United States and of the State of Kansas. 

That in the year 1877 said defendant erected and furnished a 
brewery on lots Nos. 152 and 154 on Third street, in the city of 
Salina, Saline county, Kansas, for use in the manufacture of a malt 
liquor commonly known as beer; that such building was specially 
constructed and adapted for the manufacture of such malt liquor, at 
an actual cost and expense to said defendant of ten thousand dol- 
lars, and was used by him for the purposes for which it was designed 
and intended after its completion in 1877 and up to May 1, 1881. 

That of the beer so manufactured and on hand prior to February 
19, 1881, said defendant made one sale since May 1, 1881, which is 
the sale charged in the first count of the indictment, said sale being 
made on the above-described premises; that the beer so sold was in 
the original packages in which it was placed after its manufacture, 
and was not sold for use nor used on said premises, and that at the 
time of such sale said defendant had no permit to sell intoxicating 
liquors, as provided by chapter 128 of Laws of 1881. 

And the foregoing was all the evidence introduced in this case 

and upon which a finding of guilty was made; and now on 
14 this 26th day of December, A. D. 1881, being the same term 
of court at which this case was tried, said defendant presents 
this his bill of exceptions, and the same is settled and signed as a 
true and correct bill of exceptions herein, and it is ordered that it 
be filed as a part of the record in this case. | 
JOHN H. PRESCOTT, Judge. 


STATE OF KANSsas, | 
Saline County, 


SS > 


I, Joseph Moore, clerk of the district court of Saline county, Kan- 
sas, do hereby certify that the above and foregoing are, respectively, 
full, true, and correct copies of the indictment, motions to quash, 
motion to require State to elect, Journal entry of the rulings of the 
court thereon, plea, journal entry of trial and judgment, motion for 
new trial, motion in arrest of judgment, and bill of exceptions, and 
that the same isa full and correct copy of the record in said case 
and of all proceedings had therein (except the warrant and sub- 
pcenaes). i further certify that the notices hereto attached are the 
notices of appeal herein served by said defendant on me and on the 
county attorney of my said county on the Sth day of May, A. D. 1882. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court, this 5th day of May, A. D. 1882, 

[SEAL. ] JOSEPH MOORE, 
Clerk District Court. 

Filed May 31, 1882. C. J. BROWN, 

Clerk Supreme Court. 
15 And also, on, to wit, the thirty-first day of May, A.D. 1882, 

there was filed in the office of the clerk of the supreme court 
of the State of Kansas notice of appeal from the district court of 
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KANSAS. 


STATE OF 


“ PETER MUGLER VS. THE 


Saline county, Kansas, to the supreme court of the State of Kansas, 
*in the above cause, which is in words and figures as follows, to wit: 


16 STATE OF a? ais 
Saline County, ; 


In the District Court of said County. 


STATE OF Kansas, Plaintiff, 
vs. No. 289. [290.] 
PETER Muater, Defendant. 


To Joseph Moore, clerk of the district court, and H.S. Cunning- 
ham, county attorney of Saline County, Kansas: 
You and each of you are hereby notified that the above-named 
defendant, Peter Mugler, appeals from the judgment entered in the 
above-entitled case, for the purpose of having the same reviewed in 


the Supreme Court. 
GARVER anp BOND, 
Attorneys for Peter Mugler. 


We acknowledge service of above notice, this 5th day of May, 


A. D. 1882. 
JOSEPH MOORE, Clerk. 
H. 8. CUNNINGHAM, 
County Attorney, Saline County, Kansas. 


Filed May 31, 1882. C. J. BROWN, 
Clerk Supreme Court. 


17 And afterwards, on, to wit, the eighth day of November, 

A. D. 1882, the same being one of the regular judicial days 
of the July term, A. D. 1882, of the supreme court of the State [of | 
Kansas, before said court in session at the supreme court-room in 
the city of Topeka—present, Honorable Albert H. Horton, chief 
justice, Honorable Daniel M. Valentine and Honorable David J. 
Brewer, associate justices, and C. J. Brown, clerk of said court—the 
following proceeding, among others, was had and entered of record 
on page two hundred and eighty-nine of journal “I,” as follows, to 
wit: 


THE STATE OF Kansas, Appellee, vs. PEreR Muaier, Appellant. 


This cause came on to be heard on notices of appeal and tran- 
script of the record of the district court of Saline county, and was 
submitted on brief of counsel for appellant, and taken under advise- 
ment by the court. Counsel for appellee was allowed twenty days 
to file brief. 


18 And afterwards, on, to wit, the fourth day of January, A. 

D, 1883, the same being one of the regular judicial days of 
the January tern, A, D, 1883, of the supreme court of the State of 
Kansas, before said court in session at the supreme courtroom, in 
the city of Topeka—present, Honorable Albert H. Horton, chief 
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justice, Honorable Daniel M. Valentine and Honorable David J. 
Brewer, associate justices, and C. J. Brown, clerk of said court—the 
: following proceeding, among others, was had, and entered of record 
- page three hundred and sixty-seven of journal “I” as follows, 
: O wit: 


Fhe Fy 


THE STATE OF Kansas, Appellee, vs. PereER Mueier, Appellant. 


This cause came on for decision; and thereupon it is ordered and 
adjudged that the judgment of the court below be affirmed, with 
costs, and hereof let execution issue. 

, : a ° . . 3 } =| 

Valentine, J., delivered the opinion of the court. Horton, C. J, 
concurring. Brewer, J., concurring specially. 


19 And also, on, to wit, the fourth day of January, A. D. 1883, 

the same being one of the regular judicial days of the January 
term, A. D, 1883, of the supreme court of the State of Kansas, there 
was filed in the office of the clerk of the said court the syllabus and 
opinion of the court in said cause, a copy of which is hereunto an- 
nexed and which are in words and figures as follows, to wit: 


20 Syllabus. 


THE STATE OF K AmOAB') 
vs. » No. 2622. 
Peter Muater. J 


Appeal from Saline county. Affirmed. 


THE STATE OF KA none} 
US. No. 26283. 
PETER MUGLER. 
Appeal from Saline county. Affirmed. 
By the court, VALENTINE, J.: 


In 1877 the defendant erected a brewery, and has since operated 
the same in manufacturing beer, an intoxicating liquor. In 1881, 
after the taking effect of both the constitutional amendment relating 
to intoxicating liquors and the present prohibitory liquor act—Laws 
of 1881, chap. 128—the defendant manufactured beer, and also sold 
BY beer, without any permit giving him authority to do either. The 
| sale, however, was of beer which he had manufactured prior to the 
' taking effect of the said prohibition act. Held, that the said pro- 
hibition act is not unconstitutional; but that it is constitutional and 
| valid so far as it affeets the defendant, and that the defendant com- 
™ mitted a public offense both in the manufacture of the beer, which 
| he manufactured after the taking effect of the prohibitory act, and 
. in the sale of the beer, which he sold after the taking effect of such 

‘ act, 


ott @ wtn 


Horton, C. J., concurring. Brewer, J. concurring specially. 


A true copy. 
[sean] Attest: C.J. BROWN, 
Clerk Supreme Cowy. 
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?1 THe STATE OF KANSAS 
vs. No. 2622. 
‘ PETER MUGLER. 


THe STATE OF KANSAS 
vs. No. 2623. 
Perer MUGLER. 


The opinion of the court was delivered by VALENTINE, J. 


The defendant, Peter Mugler, was prosecuted criminally, in two 
| different cases, for violations of the prohibitory liquor law. In the 
| first case the indictment contained but one count, charging that the 
| defendant “did unlawfully manufacture, and aid, assist, and abet in 
the manufacture,” of certain intoxicating liquors. In the second 
ease the indictment contained six counts; In the first five of which 
it charged that the defendant, on tive different days, sold intoxicat- 
ing Hquors in violation of law; and in the sixth count it charged 
that the defendant was guilty of keeping and maintaining a com- 
men nuisance, by keeping for sale, and selling, certain intoxicating 
hquors, In the first case a motion was made by the defendant to 
quash the indictment, for the reason that it did not state facts sufli- 
cient to constitute any offense, and because it contamed a double 
charge against the defendant. This motion was overruled by the 
court. A trial was then had in the case, before the court without a 
jury, upon an agreed statement of fads, which admitted that the | 
defendant, since October 1, 1881, without a permit, manufactured 
beer, an intoxicating liquor, in a brewery erected by him in Salina, 
Kansas, in 1877, and used thereafter by him as a brewery up to May 
1, 1881, the time when the present prohibitory liquor law went into 
effect; “that said brewery was at all times after its completion, and 
3 on May 1, 1881, worth the sum of $10,000 for use in the manufact- 
| ure of said beer, and is not worth to exceed the sum of $2,500 for 


x any other purpose.” It was also admitted that the defendant 

Bi 22 used his brewery for the manufacture of beer after October 1, 

. 1881, the same as he had done prior to May 1, 1881. In the 

3 second case motions to quash the indictment and to compel the 

yrosecution to elect upon which count it would proceed were made 
* the defendant and were overruled by the court. A trial was : 
then had in the second case, before the court without a jury, upon f 
an agreed statement of facts, which admiited that the sale charged i 
in the first count of the indictment was made by the defendant 
without a permit, and that it was a sale of beer manufactured by .' 
the defendant before the passage of the prohibitory act of 1881; but \ 


whether the beer thus sold was manufactured before the adoption of 
the constitutional amendment, in November, 1880, prohibiting the 
manufacture and sale of intoxicating liquors, except for medical, 
scientific, and mechanical purposes, the record is silent; and for 
what purpose. the beer was sold the record is also silent. In each of 
these two cases the defendant was found guilty and fined $100, and 
in each he now appeals to this court. 7 
The principal question supposed te be involved in these two cases : 
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is as follows: Is, or is not, the present prohibitory liquor law con- 
stitutional, so far as it affects the defendant and his business in 
manufacturing beer at his brewery and selling the same? The 
defendant claims that such law is unconstitutional, and his counsel 
make a very able and elaborate argument in this court to show that 
it is unconstitutional. Among other things they say: 


“Years prior to the enactment of the law, and even before the 
prohibition amendment to the constitution was discussed, the de- 
fendant erected his brewery and furnished it with the means neces- 
sary for the manufacture of beer, the subject of the charge in the 
indictment. When the amendment was adopted, and when the act 
for its enforcement became a law, the defendant’s money was thus 
invested, and his brewery was his ‘property’ The effect of the act 
is to close the doors ef his business and leave what had been valua- 
ble property, recognized and protected by the law, lifeless, unremuner- 

ative, and almost worthless, as it idly rests under the con- 
28 demnation of the new departure. By a simply legislative 

edict the defendant is stripped of $7,500 im value of property 
as effectually as if consumed by fire. 

“In this he is deprived of property without due process of law, in 
violation of fundamental principles of government, and of the four- 
teenth article of amendment to the Constitution of the United States, 
which provides: ‘Norshall any State deprive any person of life, lib- 
erty, or property without due process of law.’ 

* * * * * x * 

“The defendant is deprived of his property by mere force of the 
Legislature decree. No rule is established, or course prescribed, by 
which his rights are in any way to be considered. The Legislature 
finds him in the enjoyment of property which public policy in this 
State has never been subjected to any police regulation, nor placed 
inany way under the surveillance of the law. It simply says to him, 
This business which you have built up under the-protection of the 
law, and which to this time has not been held to infringe upon pub- 
lic rights in any way, is henceforth condemned as a nuisance, and 
the value of your property confiscated for the public good. There 
is no notice, no hearing, no opportunity for redress ; nothing is heard 
but this inexorable decree of annihilation, and the defendant sits in 
the midst of the ruins of that which years of toil had accumulated, 
under the vain hope that he had security under the law.” 


Much that counsel say we think has force. The Legislature has 
probably gone a long way in destroying the values of such kinds of 
property as the defendant owned, and has possibly gone to the utmost 
verge of constitutional authority. And yet we do not think that the 
result reached by counsel for the defendant necessarily follows from 
the facts and circumstances of this case. The defendant is certainly 
not deprived of his brewery, or of his liquor, or of any of his other 
iaieribte property. So far as the constitutional amendment and the 

wrohibition act are concerned he still retains his brewery and his 
liquors, and all his other tangible property, just the same as he did 
prior to the passage or adoption of any of the present restrictive or 
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prohibitory liquor laws. But probably it is not his tangible property 
which he claims has thus been taken, or destroyed, or confiscated. 
It is his intangible property, his vested rights, founded upon or in- 
cidental to the rightful enjoyment or use of his visible and tangible 
property of which he claims to have been deprived. This brings 

us to a comparison between the former restrictive and pro- 
24 hibitory liquor laws of this State and the present restrictive 

and prohibitory liquorlaws. In 1877, when the defendant 
erected his coves he had a right to manufacture all the beer or 
other intoxicating liquors which he chose, and he can do so still, 
provided he first obtains a permit therefor from the probate judge, 
and he can easily obtain the permit by complying with the terms 
and conditions upon which permits are issued. At that time he 
could manufacture intoxicating liquors for any purpose which he 
chose; but since the adoption of the constitutional amendment, in 
November, 1880, he can manufacture such liquors only for medical, 
scientific, and mechanical purposes. His right to sell intoxicating 
liquors, however, was always restricted. In 1877, under the then 
existing laws, he had no right to sell his beer or any other intoxicat- 
ing liquor in any quantity or In any place in Kansas, or to any per- 
son, unless he had first obtained a heense therefor. The State v. 
Volmer, 6 Kas., 871; Dolson ev. Hope, 7 Kas. 161; Alexander ». 
O’Donnell, 12 Kas., GOS; and such is still the law. The license is 
now called a “permit,” but even with a license the defendant had 
no right under the old laws to sell his beer on Sundays, or on elec- 
tion days, or on the Fourths of July, or to any person who was in 
the habit of becoming intoxicated, against the known wishes of his 
wife, child, parent, brother, or sister; or to any minor, against the 
consent of his parent or guardian; or at any place except the place 
designated in his license, which in the present case would have been 
the city of Salina. Besides, the defendant had no assurance, under 
the old laws, that he could procure a license. Licenses were not 
granted to anybody and everybody, but only to a select few, and 
then the license would continue in force for the period of one year 
only, and no person could have any assurance that his license would 

be renewed. Both the issuing and the renewal of licenses 
25 depended entirely upon the temper and disposition of the 

community in which the application was made. Under the 
old laws each community was given the privilege of determining 
for itself whether licenses to sell intoxicating hquors should be 
issued or not; and if none were issued, then the old law was as 
much a prohibition law as the present liquor law. The old law 
might properly be called not only a license law, but also an option 
law, and a contingent prohibition law; for licenses were allowed to 
be issued at the option of each community; and if they were not 
issued, the law wien become a virtual prohibition law. Under the 
old law the entire State might have become a complete prohibition 
State at the option of its several communities, or each community 
might have authorized the issue of licenses as it chose. In this 
respect the old law and the present law differ. The old law left the 


question of prohibition or license with each community separately 
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and exclusively, while the present law theoretically enforces prohibi- 
tion upon all communities, whether they are willing or unwilling. 
We do not here wish to be understood as saying that our present 
liquor law, or any liquor law which we have ever had in Kansas, 
is, or has been, an absolute and unqualified prohibitory liquor law. 
They have none of them been more than limited and qualified pro- 
hibition laws. Under the old law the defendant, with a license, 
could sell his beertoany person and to all persons, with the exceptions 
heretofore mentioned; but under the present law we suppose he is 
subject to at least one other restriction in his sales as to persons. 
He cannot now sell his beer for medical purposes, except to drug- 
gists. It would seem, however, that with a permit he may now sell 
his beer for scientific and mechanical purposes to any and every 
person who might wish to purchase the same, and therefore it would 
seem that in this respect no additional restrictions over the 
26 old law are imposed. We think it will now appear that the 
old law and the new are not so vastly different, as has been 
by some person supposed. Both are restrictive in their character ; 
both are criminal laws, and both are prohibitory to some extent, and 
yet neither is absolutely and unqualifiedly a prohibition statute. 
oth restrict sales as to times, places, and persons, and the present 
law as to purposes, and yet both laws allow sales to be made. Un- 
der the old law the defendant never had any authority to sell his 
beer, except with a license. He never had any positive assurance 
that a license would be granted to him, or, if granted, that it would be 
extended or renewed; and even with a license he could not sell his 
beer at any other place than at the city of Salina. And this right 
to sell beer for any considerable period of time was always based upon 
many uncertainties and contingencies. Under the present law the 
defendant, with a permit, which he can easily obtain, can manufact- 
ure all the beer for medical, scientific, and mechanical purposes, 
which he chooses to manufacture, and can sell the same for such pur- 
poses, provided he can find purchasers therefor. The material re- 
strictions imposed by the present law, in addition to those imposed 
by the old law, are simply as to the purposes for which he may sell, 
and as to the persons to whom he may sell, for medical purposes. 
There are no other material or substantial restrictions. 

Under such circumstances we hardly think that the defendant had 
such a vested interest in the law, or in anything else, as would pre- 
vent the passage of a law like our present prohibition act. It would 
hardly seem that the defendant, by erecting a brewery in 1877, and 
by operating it for some time afterward, could obtain such a vested 
interest in anything as to prevent further legislation with respect to 

intoxicating liquors, of a more restrictive and stringent charac- 
27 ter, or that he could go on, with or without legislation, and 

with or without a license, manufacturing and selling beer for- 
ever. We suppose that the defendant founds his right to continue 
to manufacture and sell beer solely and exclusively upon his sup- 
posed vested right to operate his brewery in undisturbed tranquility 
forever. He certainly will not claim that, independent of his brewery, 
he had a vested right, at the time the constitutional amendment was 
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adopted, or at the time the present prohibition law was enacted, to 
either manufacture or sell any kind of Intoxicating Nquor which 
had not vet been brought into existence. His whole claim we suppose 
springs from the rights which his brewery Is supposed to have con- 
ferred upon him, but these rights we think cannot have such far- 
reaching consequences as the defendant claims. The beer which the 
defendant is prosecuted for manufacturing was not In existence at 
the time when the constitutional amendment was adopted, or at the 
time when the prohibition act went into operation, but 1t was manu- 
factured since, and hence, independent of the defendant’s interest in 
his brewery, he could not have had any possible vested right, at the 

| 

} 


time of the adoption and passage of the present prohibition laws, in 
the manufacture of such beer. Nearly the same may be said with re- | 
spect to the beer which the defendant is prosecuted for selling. Pre- ' 
sumably, it was not in existence at the time when the constitutional | 
amendment was adopted. Besides, the sale of such kinds of liquor, 
when made as this sale was made, would have been a violation of 
the laws of Kansas, and a criminal offense, at any time for the last | 
twenty-three years. In this respect the present law is not new. The | 
sale in the present case was made without a permit or a license. It 
may be that the defendant has suffered great loss on account of the 
passage of the prohibition act, but such loss is not the direct 
25 and immediate result of such act; it is simply the remote 
and consequential result of the act, and is wholly speculative 
and problematical. Such indirect and remote losses cannot render 
acts of the Legislature unconstitutional. The Beer Co. v. Massachu- 
setts, 97 U.S., 25; Bartemeyer v. Iowa, 85 U.S., 18 Wall.), 129. 

It is frequently the case that the passage of statutes indirectly 
affect the values of property, as this act does, and still we do not 
think that such statutes are ever declared to be unconstitutional 
merely for such reasons. We think that the present prohibition act 
of Kansas is constitutional, so far as it affects the defendant, and so 
far as it has any application to the two cases now under considera- 
tion. We do not think that the court below committed any error in 
either of these two cases; but even if it did with respect to the 
motions of the defendant, which it overruled, the errors were wholly 
Immatenal Ino the first case, the defendant was tried upon an 
agreed statement of frets simply for manuiieturing intoxicating . 
liquors contrary to law. Tn the second: ease, he was tried upon an 
agreed stitement of Rets, upon the first count only of the indict 
ment, and merely for selling intoxicating Liquor contrary to huw, 
and tor one sale only; and in both cases we think the judgment of 
the court below was correct, and it will therefore be attirmed. ‘ 


Horton, C. J., coneurringe. 
> Pm) 


BREWER, J.: 


I concur fully in the foregoing opinion, so far as it relates to the 
charge of selling beer, and I think the reasoning of my Brother 
Valentine thereon is unanswerable. But as to the case in which = 


the charge is of manufacturing beer, and without regard to the pur- 
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pose for which it was manufeetured, while [do not care to formally 
dissent, P must say that my judgment ts not satistied. The defend- 
ant may have manufactured the beer for his own consumption ; it 
certainty is not shown or alleged that he did not, and in a 
29) criminal proceeding itis not to be presumed that defendant 
has done wrong; and I have vet to be convinced that the 
Legislature has the power to_prescribe what a citizen shall eat or 
drink, or what medicines he shall take, or prevent him from grow- 
ing or manufacturing that which his judgment approves for his own 
use as food, drink, or medicine. 
Further, prior to the constitutional amendment the manufacture 
of beer was free and unrestricted; no leense, permit, or condition 
was required. Under that state of the law this defendant invested 


his means in building and machinery, suitable for the purpose of 


manufacturing beer, and unsuitable for any other purpose, worth 
$10,000 for the former use and not to exceed $2,500 otherwise. The 
denial of the use has thus practically deprived him of $7,500. Is 
not this taking private property for public use without any com- 
pensation? If the public good requires the destruction of the value 
of this property, Is not prior compensation indispensable ? 


A true copy. | | 
[SEAL] Attest : C. J. BROWN, 
Clerk Supreme Court. 


30 THe Sratre or KANSAS. } 
yy Y x SS ‘ 
Supre me Court, | 


1, C. J. Brown, clerk of the supreme court of the State of Kansas, 
do hereby certify that the above and foregoing is a true and com- 
plete copy of the pleadings, of the record of proceedings had, of the 
judgement rendered, of the syllabus and opinion filed in the above- 


entitled cause, together with the original petition for the wrt of 


error, the writ of error, the citation and acknowledgment of service 
thereon, and appeal bond, as the same remain of record and on file 
In may office. 

In witness whereof, T have hereunto subseribed my name and 
affixed the seal of the supreme court of the State of Kansas, at my 
office, In Popeka, Kansas, this eleventh day of — ALD. TSS, 


Pse AL] C.J. BROWN, 
Clerk of the Suprome Court of the Nate of Nanseas 
Endersed on cover: Kansas supreme court Noo TOL Peter 


Mugler, potertrtael in error, es. The State of Kansas. Filed 16th No- 
vember, L885. 
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1 UnItTEpD STATEs OF AMERICA, | 
88 : 
State of Kansas, 


To the Hon. A. H. Horton, chief justice of the supreme court of the 
State of Kansas: 


Your petitioner, Peter Mugler, a citizen of Kansas, would respect- 
fully represent that at the January term, 1883, of the said supreme 


court of the State of Kansas, in the suit of The State of Kansas vs. Peter ~ 


Mugler, this petitioner, judgment was rendered against the defend- 
ant, and that this judgment is rendered by the court of final appel- 
late jurisdiction within and for said State. 

Your petitioner further states that the proceedings in said suit so 
had involve the validity of a constitutional enactment of the said 
State of Kansas, and of a statute of said State, the defendant claim- 
ing that said constitutional enactment and = statute are in violation 
of the Constitution of the United States, and the judgment of said 
supreme court of the State of Kansas was in favor of the validity of 
sud enactment and statute, as appears by the certified record of said 
supreme court herewith exhibited. 

“our petitioner prays that upon Inspection of the record he be 
granted a writ of error to the Supreme Court of the United States in 
said cause, in order that the error, if any, in the proceedings and 
judgment of said supreme court of Kansas may be corrected. 

GARVER & BOND, 
G. G. VEST, 
Alt’ys for Mugler. 


[Endorsed:] Filed Apr. 12, 1888. C. J. Brown, clerk sup. court. 


2 UnitEp STATES OF AMERICA, 88: 


The President of the United States to the honorable the chief jus- 
tice and associate justices of the supreme court of the State of 
Kansas, Greeting : : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea, which is in the said supreme court of the 
State of Kansas, before you, or some of you, being the highest court 
of law or equity of the said State in which a decision could be had, 
in the said suit between The State of Kansas, plaintiff, and Peter 
Mugler, defendant, wherein was drawn in question the validity of a 
statute of, or an authority exercised under, said State, on the ground 
of their being repugnant to the Constitution of the United States, 
and the decision was in favor of such their validity; and wherein 
was drawn in question the construction of a clause of the Constitu- 
tion of the United States, and the decision was against the title, 
right, privilege, or exemption specially set up or claimed under such 
clause of the said Constitution, a manifest error hath happened to 
the great damage of the said Peter Mugler, defendant, as by his 
complaint appears: 

We being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
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then, under your seal, distinctly and-openly, you send the record 

and proceedings aforesaid, with all things concerning the same, to 

the Supreme Court of the United States, together with this writ, so 

that you have the same at Washington on the second Monday of Oc- 

tober next, in the said Supreme Court to be then and there 

3 held, that the record and proceedings aforesaid being in- 

spected, the said Supreme Court may cause further to be 

one therein to correct that error, what of right and according to 
the laws and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 11th day of April, in the 
year of our Lord one thousand eight hundred and eighty-three. 

Issued at office in the city of Topeka, with the seal of the circuit 
court of the United States for the district of Kansas, dated as afore- 
said. 

[SEAL. | A. S. THOMAS, 
Clerk of the Circuit Court of the United States 
for the District of Kansas. 

Approved, this 11th day of April, 1883. 

ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


[Endorsed :] Peter Mugler, plaintiff in error, vs. State of Kansas, 
defendant in error. Writ of error. Filed Apr. 12, 18838. C. J. 
Brown, clerk sup. court. 


4 The United States of America to the State of Kansas, 
Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of Kansas, wherein 
Peter Mugler is plaintiffin error and The State of Kansas is defend- 
ant in error, to show cause, if any there be, why judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not ke done to the parties in that behalf. 

Witness Honorable Albert H. Horton, chief justice of the supreme 
court of the State of Kansas, this 11th day of April, 1888. 

ALBERT H. HORTON. 


5 ToprpEKA, KANSAS. 
Service of the within citation upon the undersigned is here- 
by acknowledged, this the 24th day of April, A. D. 1883. 
G. W. GLICK, 
Governor of the State of Kansas. 
W. A. JOHNSTON, 
Attorney General. 
[Endorsed:] Peter Mugler, pl’ff in error, vs. State of Kansas, 
def’t in error. Citation. Filed Apr. 12,1883. C. J. Brown, clerk 
sup. court. 
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PETER MUGLER V8. THE STATE OF KANSAS. 
6 Know all men by these presents, that we, C. C. Burnes, 8. C. 
King, and H. Clay Park, are held and firmly bound unto the 
State of Kansas in the full and just sum of two hundred dollars, to 
be paid to the said State of Kansas; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and admin- 
istrators, jointly and severally, by these presents. Sealed with our 
seals, and dated this 11th day of April, 1883. 
Whereas lately, at the January, 1883, term of the supreme court 


of the State of Kansas, in a suit depending in said court between The. 


State of Kansas, plaintiff, and Peter Mugler, defendant, judgment 
and decision was rendered against the said Peter Mugler; and the 
said Peter Mugler having obtained a writ of error to the Supreme 
Court of the United States, and filed a copy thereof in the clerk’s 
office of said court to reverse the decision and judgment in the afore- 
said suit, and a citation directed to the said State of Kansas, citing 
and admonishing — to be and appear at a Supreme Court of the 
United States to be holden at Washington the second Monday of 
October next: 3 

Now, the condition of the above obligation is such, that if the said 
Peter Mugler shall prosecute his writ to effect, and answer all dam- 
ages and costs if he shall fail to make his plea good, then the above 
obligation to be void; else to remain in full force and effect. 

| C. C. BURNES. ~— 


S. C. KING. . [SEAL. 
H. CLAY PARK. |{sEAL.] 


Approved, this April 11th, 1885. 
ALBERT H. HORTON, 
Chief Justice of the Supreme Court of the State of Kansas. 


[Endorsed:] Bond. Filed Apr. 12,1885. C.J. Brown, clerk sup. 
court. 
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In the Supreme Court of the State of Kansas. 


THe Strate oF Kansas, Plaintiff, 
vs. 2625. 
Peter Muater, Defendant. 

Be it remembered that on the thirty-first day of May, A. D. 1882, 
there was filed in the office of the clerk of the supreme court of the 
State of Kansas a certified copy of tne pleadings and record in said 
cause from the district court of the county of Saline, which is in 
words and figures as follows, to wit: 


8 STATE OF Kawnsas., Saline Co.: 
In the District Court of said County, State of Kansas. 


STATE OF Kansas, Plaintiff, vs. PereER Muauer, Defendant. 
Be it remembered that in the above-entitled case, and on the 
29th day of November, A. D. 1881, there was filed in said court an 
indictment in words and figures as follows, to wit: 
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4 PETER MUGLER VS. THE STATE OF KANSAS. 
Indictment. 


STATE OF KANSAS, a 
. ss. 
County of Saline, 


In the District Court of Saline County, State aforesaid. 
STATE OF Kansas, Plaintiff, vs. Perer Muarier, Defendant. 
The jurors of the grand jury selected, impanelled and sworn, 


in and for the body of said county, charged to inquire of offenses 


committed within the said county of Saline, in the name and by 
the authority, and on behalf of the State of Kansas, do, upon their 
solemn oaths, find and present that one Peter Mugler, late of the 
county of Saline and State of Kansas, and within the jurisdiction 
of this court, on, to wit, the first day of November, A. D. 1881, in 
the county of Saline, in the State of Kansas, did unlawfully manu- 
facture, and aid, assist, and abet in the manufacture, of vinous, 
spirituous, malt, fermented, and other intoxicating liquors in viola- 
tion of the provisions of an act entitled An act to prohibit the manu- 
facture and sale of intoxicating liquors, except for medical, scientific, 
and mechanical purposes, and to regulate the manufacture and sale 
thereof for such excepted purposes, approved February 19, A. D. 
1881, he, the said Peter Mugler, then and there not having taken out 
and having a permit to manufacture intoxicating lquors as pro- 
vided by law, contrary to the statutes in such cases made and pro- 
vided, and against the peace and dignity of the State of Kansas. 

H. S. CUNNINGHAM, 

County Attorney. 


(Endorsed:) State of Kansas, pl’ff, vs. Peter Mugler, defendant. 
Indictment. A true.biil. T.J.Going, foreman. Witnesses: George 
Mugler, J. B. Criswell, T. H. Doirs, O. Barnes, Evander Light, W. C. 
Tuthill, J. M. Postlewait, Chas. Lour, Phil. Rineman, P. H. Reel, 


Albert Rose, Chas. Holingquist, A. J. Holinquist. Filed 29 day of 


Noy., A. D. 1881. Joseph Moore, clerk of district court. 
Motion to quash was filed as follows: 
Motion to Quash. 
In the District Court of Saline County, Kansas. 
STATE OF KANSAs, Plaintiff, 
US. No. 289. 
PETER MuGier, Defendant. 
Comes now said defendant and moves the court to quash the 
indictment filed herein for the reasons following: 
1. That said indictment does not contain facts sufficient to con- 
stitute any offense under the laws of the State of Kansas. 
2. Said indictment contains a double charge, in that in the same 
count said defendant is charged with manufacturing, and also with 
aiding, assisting, and abetting in the manufacture of, certain 
9 liquors, and is bad for such duplicity. 
GARVER anp BOND, 
Attorneys for Defendant. 
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The entry of the ruling of the court upon the motion to quash 
is in words as follows: 
Journal Entry. 


In the District Court of Saline County, Kansas. 
THE STATE OF Kansas, Plaintiff, vs. Perer MuGier, Defendant. 


And now on this 5th day of December, 1881, comes the plaintiff, 
by H.S Cunningham, county attorney, and J. G. Mohler, of coun- 
Ba sel, and the defendant in person and by Garver and Bond, his 
attorneys, and thereupon the said defendant made his motion to 
quash the indictment herein, which was argued by counsel; and 
the court, being fully advised in the premises, overruled the said 
motion; to which ruling of the court the said defendant duly ex- 
cepted. 


On the 19th day of December, 1881, said defendant made and 
filed his plea to the indictment, which is in the following words and 
figures 


Plea. 
In the District Court of Saline County, Kansas. 


STATE OF Kansas, Plaintiff, he 
~ vs. 0. 289). 


PETER MuaGuer,: Defendant. iy 


And now comes the defendant, Peter Mugler, and for plea to the 
indictment in this cause says: That prior to and ever since the year 
1876 he was, and is now, a citizen of the United States and of the 
State of Kansas. That in the year 1877 he erected and furnished a 
brewery in the city of Salina, Saline county, Kansas, at an actual 
outlay and expense of ten thousand dollars ($10,000), and that he 
has been since that time, and now is, the owner of said property. 
That said property was specially constructed and is adapted for 
use as a brewery; that being so specially constructed and adapted, 
the same 1s nearly valueless for any other purpose, so that while it 
is worth the sum of ten thousand dollars ($10,000) for the purposes 
for which it was constructed, it is worth not to exceed three thousand 
dollars for any other purpose. 

Said defendant further alleges that whatever liquors were manu- 
factured by him, as charged in said indictment, were manufactured 
at and in the due course of the business of said brewery, and for the 
purpose of enjoying the use and benefit of such property. 

Wherefore the said defendant says that the act under which this 
prosecution is instituted, so far as it affects him in the use of such 
property, without compensation for any damage done thereto, [is] 
unconstitutional, null, and void. 
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GARVER anp BOND, 
Alt’ys for Defendant. 
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On the 4th day of January, 1882, the entry upon the record of 
the proceedings had upon the trial of said case, and of the judg- 
ment of the court, was made as follows: 


Journal Entry. Trial and Judgment. 


STATE oF KANSAS, PUEL \ 
vs, No. 289, 
Perer Muaurer. Defendant. J 


On this day, this cause coming on for trial, the oye appeared by 
H. 8. Cunningham, county attorney, and J. G. Mohler, of 
10 counsel, and the defendant in person, as well as by Garver 
and Bond, his attorneys, and thereupon a trial by jury being 
waived, the issues herein raised by the indictment, and detendant’s 
plea of not guilty thereto, are submitted for trial to the court upon 
an agreed statement of facts; and after argument by counsel, and 
due consideration by the court, the court determines the said issues 
in favor of the State, and finds the defendant guilty of manufactur- 
ing intoxicating liquors in manner and form as charged in the 
indictment. 

Said defendant thereupon, and before judgment, made and filed 
his written motion for a new trial, which was argued by counsel, 
and by the court overruled; to which ruling said defendant duly 
excepted at the time. Said defendant thereupon made and filed his 
written motion in arrest of judgment, which was argued by counsel, 
and by the court overruled; to which ruling said “defendant duly 
excepted at the time. Said defendant having no further cause to 
show why judgment should not be pronounced, it is ordered and 
adjudged by the court that said defendant do pay a fine of one hun- 
dred dollars, and the costs herein taxed at $ , and that he be 
committed to the county jail until the same are paid. 

And now upon the rendering of said judgment, and at the same 
terin, said defendant presents his certain bill of exceptions taken on 
the trial of this cause, and the same is allowed and signed and 
ordered to be placed on file with the records in this case, and made 
a part thereof. 

On application of said defendant it is further ordered by the court 
that on appeal of this case to the Supreme Court a stay of the exe- 
cution of this judgment may be had by the execution by said de- 
fendant of an undertaking in the sum of two hundred dollars, with 
one or more sureties, to be approved by the clerk of this court, con- 
ditioned for his appearance in this court upon the return of a 
mandate of the Supreme Court affirming this judgment, then and 
there to abide by the same. 


The motion for a new trial, made and filed on the 26th day of 
December, 1881, is as follows: 
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—- 
| Motion for New Trial. 
| In the District Court of Saline County, Kansas. 
| STATE OF KANSAS, Plaintiff, vs. Perer Muaurr, Defendant. 
| Comes now said defendant and moves the court to grant a new 


trial herein for the following reasons: 
l. The decision of the court is contrary to the evidence. 
2. The decision of the court is contrary to law. 
GARVER axp BOND, 
| Attys for Def't. 


| Also on December 26, 1881, was filed a motion in arrest of judg- 
| ment, as follows: 
Motion in Arvest of Judgment. 


In the District Court of Saline County, Kansas, 
STATE OF Kansas, Plaintiff, vs. Perer Muavier, Defendant. 


Comes now said defendant and moves the court to arrest judg- 
ment herein upon the finding of guilty for the following reasons: 
1. That the facts stated in the indictment do not constitute a pub- 
lic offense. 
11 2. The facts as set forth in the agreed statement, and upon 
which said finding is based, do not constitute a public offense. 
GARVER anp BOND, 
Attorneys for Defendant. 


me 4 ° 


The bill of exceptions signed and filed on the 26th day of Dec., 
1881, is in words and figures as follows: 


Bill of Exceptions. 
In the District Court of Saline County, Kansas. 


STATE OF KANSAS, Plaintiff, 
No. 289. 


Us, 


. PETER MUGLER, Defendant. J 


Be it remembered that upon the trial of this action the same was 
submitted to the court upon an agreed statement of facts, no other 
evidence being offered or introduced, said agreed statement of facts 
being in words and figures as follows: 


STATE OF Kansas, |... 
Saline County, js ° 
In District Court. 
STATE OF Kansas, Plaintiff, 
vs. No. 289. 
PETER Muawer, Defendant. 


It is hereby stipulated and agreed that the facts in the above- 
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entitled case are, and that the evidence would prove them to be, as 
follows : 

That the defendant, Peter Mugler, has been a resident of the State 
of Kansas continually since the year 1872; that, being foreign born, 
he in that year declared his intention to become a citizen of the 
United States, and always since that time intending to become such 
citizen, he did, in the month of June, 1881, by the judgment of the 
district court of Wyandotte county, Kansas, become a full citizen of 
the United States and of the State of Kansas. 

That in the year 1877 said defendant erected and furnished a 
brewery on lots Numbers 152 and 154 on Third street, in the city of 
Salina, Saline county, Kansas, for use in the manufacture of an 
intoxicating malt liquor commonly known as beer. 

That such building was specially constructed and adapted for the 
manufacture of such malt liquor, at an actual cost and expense to 
said defendant of ten thousand dollars, and was used by him for the 
purposes for which it was designed and intended after its completion 
in 1877 and up to May Ist, 1881. That said brewery was at all 
timies after its completion and on May 1, 1881, worth the sum of ten 
thousand dollars for use in the manufacture of said beer, and is not 
worth to exceed the sum of twenty-five hundred dollars for any other 
purpose. That said defendant, since October 1, 1881, has used said 
brewery in the manner and for the purpose for which it was con- 
structed and adapted by the manufacturing therein of such intoxi- 
cating malt liquors, and at the time of such manufacture of said 
malt liquors said defendant had no permit to manufacture the same 
for medical, scientific, or mechanical purposes, as provided by chap- 
ter 128 of Laws of 1881. | 

And the foregoing was all the evidence introduced in this case 
and upon which a finding of guilty was made. 

And now on this 26th day of December, A. D. 1881, being the same 
term of court at which this case was tried, said defendant presented 
his bill of exceptions, and the same is settled and signed as a true 
and correct bill of exceptions herein, and it is ordered that it be filed 
as a part of the record of this case. 


JOHN H. PRESCOTT, Judge. 


STATE OF KANSAS, |... 
Saline County, f° . 
I, Joseph Moore, clerk of the district court of Saline county, 
12 Kansas, do hereby certify that the above and foregoing are 
full, true, and correct copies, respectively, of the indictment, 
motion to quash, journal entry of the ruling of the court thereon, 
plea, journal entry of trial and judgment, motion for a new trial, 
motion in arrest of judgment, and bill of exceptions, and that the 
foregoing is a full and complete copy of all that pertains to the 
record in said case (except the warrant and subpoenaes), and is a full 
transcript of the record of the proceedings had therein. 
I farther certify that the notices hereto attached are the notices of 
appeal herein served by said defendant on me and on the county 
attorney of my said county on the 5th day of May, A. D. 1882. 


PETER MUGLER VS. THE STATE OF KANSAS. 


In testimony whereof, [ have hereunto set my hand and affixed 
the seal of said court, this 5th day of May, A. D. 1882. 


[SEAL. ] JOSEPH MOORE, 
Clerk District Court. 
13 And also, on, to wit, the thirty-first day of May, A. D. 1882, 


| there was filed in the office of the clerk of the supreme court 
of the State of Kansas notice of appeal from the district court of 
Saline county, Kansas, to the supreme court of the State of Kansas, 
in the above cause, which is in words and figures as follows, to wit: 


14 STATE OF KANSAS, 
Y e S88 ° 
Saline County, 


In the District Court of said County. 


STATE OF Kansas, Plaintiff, 
vs. No. 290. [289.] 
Peter Muauer, Defendant. 


To Joseph Moore, clerk of the district court, and H.S. Cunning- 
ham, county attorney of Saline County, Kansas: 


You and each of you are hereby notified that the above-named 
defendant, Peter Mugler, appeals from the judgment entered in the 
above-entitled case, for the purpose of having the same reviewed in 


the Supreme Court. 
GARVER anp BOND, 
Att’ys for Peter Mugler. 


We acknowledge service of above notice, this 5th day of May, 


A. D. 1882. 
JOSEPH MOORE, Clerk D. C. 
H. S. CUNNINGHAM, 
County Attorney, Saline Co., Ks. 


Filed May 31, 1882. C. J. BROWN, 
| Clerk Supreme Court. 


15 And afterwards, on, to wit, the eighth day of November, 
A. D. 1882, the same being one of the regular judicial days 
of the July term, A. D. 1882, of the supreme court of the State of 
Kansas, before said court in session at the supreme court-room in 
the city of Topeka—present, Honorable Albert H. Horton, chief 
justice, Honorable Daniel M. Valentine and Honorable David J. 
Brewer, associate justices, and C. J. Brown, clerk of said court—the 
following proceeding, among others, was had and entered of record 
on page two hundred and eighty-nine of journal “I,” as follows, to 
wit: | 


THE STATE oF Kansas, Appellee, vs. PEreR Muater, Appellant. 


This cause came on to be heard on notices of appeal and: tran- 
script of the record of the district court of Saline county, and was 
submitted on brief of counsel for appellant, and taken under advise- 
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ment by the court. Counsel for appellee was allowed twenty days 
to file brief. | 


16 And afterwards, on, to wit, the fourth day of January, A. 
D. 1883, the same being one of the regular judicial days of 
the January terin, A. D. 1883, of the supreme court of the State of 
Kansas, before said court in session at the supreme court-room in 
the city of Topeka—present, Honorable Albert H. Horton, chief 
justice, Honorable Daniel M. Valentine and Honorable David J. 
Brewer, associate justices, and C. J. Brown, clerk of said court—the 
following proceeding, among others, was had, and entered of record 
on page three hundred and sixty-seven of journal “I,” as follows, 
to wit: . 
THE STATE OF Kansas, Appellee, vs. PETER MuGLER, Appellant. 


This cause came on for decision; and thereupon it is ordered and 
adjudged that the judgment of the court below be affirmed, with 
costs, and hereof let execution issue. 

Valentine, J., delivered the opinion of the court. Horton, C. J., 
coneurring. Brewer, J., concurring specially. 


17 And also, on, to wit, the fourth day of January, A. D. 1883, 

the same being one of the regular judicial days of the January 
term, A. D. 1883, of the supreme court of the State of Kansas, there 
was filed in the office of the clerk of thesaid court the syllabus and 
opinion of the court in said cause, a copy of which is hereunto an- 
nexed and which are in words and figures as follows, to wit: 


18 Syllabus. 
THE STATE OF KANSAS vs. PETER MUGLER. 
Appeal from Saline county. Affirmed. 


By the court, VALENTINE, J.: 

In 1877 the defendant erected a brewery, and has since operated 
the same in manufacturing beer, an intoxicating liquor. In 1881, 
after the taking effect of both the constitutional amendment relating 
to intoxicating liquors and the present prohibitory liquor act—Laws 
of 1881, chap. 128—the defendant manufactured beer, and also sold 
beer, without having any permit giving him authority to do either. 
The sale, however, was of beer which he had manufactured prior to 
the taking effect of the said prohibition act. Held, that the said pro- 
hibition act is not unconstitutional; but that it is constitutional and 
valid so far as it affects the defendant, and that the defendant com- 
mitted a public offense both in the manufacturing of the beer, which 
he manufactured after the taking effect of the prohibition act, and 
in the sale of the beer, which he sold after the taking effect of such 
act. 

Horton, C. J., concurring. Brewer, J., concurring specially. 


A true copy, 
[seal ] Attest: C. J. BROWN, 
Clerk Supreme Court, 


PETER MUGLER VS. THE STATE OF KANSAS, 
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PETER MUGLER. 
Two cases. 
THE STATE OF KANSAS 
vs. —+No. 2623. 


PETER MUGLER. 


The opinion of the court was delivered by VALENTINE, J. 


The defendant, Peter Mugler, was prosecuted criminally, in two 
different cases, for violations of the prohibitory liquor law. In the 
first case the indictment contained but one count, charging that the 
defendant “did unlawfully manufacture, and aid, assist, and abet in 
the manufacture,” of certain intoxicating liquors. In the second 
case the indictment contained six counts; in the first five of which 
it charged that the defendant, on five different days, sold intoxicat- 
ing liquors in violation of law; and in the sixth count it charged 
that the defendant was guilty of keeping and maintaining a com- — 
mon nuisance, by keeping for sale, and selling, certain intoxicating 
liquors. In the first case a motion was made by the defendant to 
quash the indictment, for the reason that it did not state facts suffi- 
cient to constitute any offense, and because it contained a double 
charge against the defendant. This motion was overruled by the 
court. A trial was then had in the case, before the court without a 
jury, upon an agreed statement of facts, which admitted that the 
defendant, since October 1, 1881, without a permit, manufactured 
beer, an intoxicating liquor, in a brewery erected by him in Salina, 
Kansas, in 1877, and used thereafter by him as a brewery up to May 
1, 1881, the time when the present prohibitory liquor law went into 
effect; “that said brewery was at all times after its completion, and 
on May 1, 1881, worth the sum of $10,000 for use in the manufact- 
ure of said beer, and is not worth to exceed the sum of $2,500 
for any other purpose.” It was also admitted that the defend- 
ant used his brewery for the manufacture of beer after October 
1, 1881, the same as he had done prior to May 1, 1881. In the 
second case motions to quash the indictment and to compel the 
ge eee to elect upon which count it would proceed were made 

y the defendant and were overruled by the court. A trial was 
then had in the second case, before the court without a jury, upon 
an agreed statement of facts, which admitted that the sale charged 
in the first count of the indictment was made by the defendant 
without a permit, and that it was a sale of beer manufactured by 
the defendant before the passage of the prohibitory act of 1881; but 
whether the beer thus sold was manufactured before the adoption of 
the constitutional amendment, in November, 1880, prohibiting the 
manufacture and sale of intoxicating liquors, except for medical, 
scientific, and mechanical purposes, the record is silent; and for 
What purpose the beer was sold the record is also silent. In each of 
these two cases the defendant was found guilty and fined $100, and 
in each he now appeals to this court. 

The principal question supposed to be involved in these two cases 
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is as follows: Is, or is not, the present prohibitory liquor lw con- 
stitutional, so far as it affects the defendant and his business in 
manufacturing beer at his brewery and selling the same? The 
defendant claims that such law is unconstitutional, and his counsel 
make a very able and elaborate argument in this court to show that 
it is unconstitutional, Among other things they say: 


“Years prior to the enactment of the law, and even before the pro- 
hibition amendment to the constitution was discussed, the Sebendian 

erected his brewery and furnished it with the means necessary 
20 for the manufacture of beer, the subject ofthe charge in the in- 

dictment, When the amendment was adopted, and when the 
act for its enforcement became a law, the defendant’s money was thus 
invested, and his brewery was his ‘property.’ The effect of the act 
is to close the doors of his business and leave what had been valua- 
ble property, recognized and protected by the law, lifeless, unremuner- 
ative, and almost worthless, as it idly rests under the condemnation 
of the new departure. By a simply legislative edict the defendant 
is ee of $7,500 im value of property as effectually as if consumed 

re. 

“In this he is deprived of property without due process of law, in 
violation of fundamental principles of government, and of the four- 
teenth article of. anendment to the Constitution of the United States, 
which provides: ‘ Norshall any State deprive any person of life, lib- 
erty, or property without due process of law.’ 

* * * *K *K * * 

“The defendant is deprived of his property by mere force of the 
Legislative decree. No rule is established, or course prescribed, by 
which his rights are in any way to be considered. The Legislature 
finds him in the enjoyment of property which public policy in this 
State has never ‘even subjected to any police regulation, nor placed 
in any way under the surveillance of the law. It simply says to him, 
This business which you have built up under the protection of the 
law, and which to this time has not been held to infringe upon pub- 
lic rights in any way, is henceforth condemned as a nuisance, and 
the value of your property confiscated for the public good. There 
is no notice, no hearing, no opportunity for redress; nothing is heard 
but this inexorable decree of annihilation, and the defendant sits in 
the midst of the ruins of that which years of toil had accumulated, 
under the vain hope that he had security under the law.” 


Much that counsel say we think has force. The Legislature has 
probably gone a long way in destroying the values of such kinds of 
property as the defendant owned, and has possibly gone to the utmost 
verge of constitutional authority, And yet we do not think that the 
result reached by counsel for the defendant necessarily follows from 
the facts and circumstances of this case. The defendant is certainly 
not deprived of his brewery, or of his liquor, or of any of his other 
tangible property. So far as the constitutional amendment and the 

rohibition act are concerned he still retains his brewery and his 
liquors, and all his other tangible property, just the same as he did 
prior to the passage or adoption of any of the present restrictive or 
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prohibitory liquor laws. But probably it is not his tangible propert 
which he claims has thus been taken, or destroved, or evuleunhils 
It is his intangible property, his vested rights, founded upon or in- 
cidental to the rightful enjoyment or use of his visible ond tangible 


property of which he claims to have been deprived. This brings 


us to a comparison between the former restrictive and prohibitory 
liquor laws of this State and the present restrictive and prohibitery 
liquorlaws, In S77, when the defendant erected his brewery, he 
had a right to manufacture all the beer or other intoxicating liquors 
Which he chose, and he can do so. still, provided he first obtains a 
permit therefor from the probate judge, and he can easily obtain 
the permit by —— with the terms and conditions upon which 
wermits are issued. At that time he could manufacture intonxicat- 

ing liquors for any purpose which he chose; but since the adoption 
of the constitutional amendment, in November, 1880, he can manu- 
facture such liquors only for medical, scientific, and mechanical pur- 
poses. His right to sell intoxicating liquors, however, was always 
restricted. In 1877, under the then existing laws, he had no right 
tosell his beer or any other intoxicating liquor in any quantity 

21 or In any place in Kansas, or to any person, unless he had 
first obtained a license therefor. The State v. Volmer, 6 Kas., 

371; Dolson v. Hope, 7 Kas., 161; Alexander v. O’Donnell, 12 Kas., 
608; and such is still thelaw. The license is now called a “ permit,” 
but even with a license the defendant had no right under the old laws 
to sell his beer on Sundays, or on election days, or on the Fourths of 
July, or toany person who was in the habit of becoming intoxicated, 
against the known wishes of his wife, child, parent, brother, or sister; 
or to apy minor, against the consentof his parentor guardian; or atany 
place except the place designated in his license, which in the present 
case would have been the city of Salina. Besides, the defendant had 
no assurance, under the old laws, that he could megs a license. 
Licenses were not granted to anybody and everybody, but only to 
a select few, and then the license would continue in force for the 
period of one year only, and no person could have any assurance 
that his license would be renewed. Both the issuing and the re- 
newal of licenses depended entirely upon the temper and disposition 
of the community in which the application was made. Under the 
old laws each community was given the privilege of determining 
for itself whether licenses to sell intoxicating Nquors should be 
issued or not; and if none were issued, then the old law was as 
much a prohibition law as the present liquor law. The old law 
might properly be called not only a license law, but also an option 
law, and a contingent prohibition law; for licenses were allowed to 
be issued at the option of each community; and if they were not 
issued, the law would become a virtual prohibition law. Under the 
old law the entire State might have become a complete prohibition 
State at the option of its several communities, or each community 
might have authorized the issue of licenses as it chose. In this 
respect the old law and the present law differ. The old law left the 
question of prohibition or license with each community separately 
and exclusively, while the present law theoretically enforces prohibi- 
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tion upon all communities, whether they are willing or unwilling. 
We do not here wish to be understood as saying that our present 
Jiquor law, or any liquor law which we have ever had in Kansas, 
is, or has been, an absolute and unqualified prohibitory liquor law. 
They have none of them been more than limited and qualified pro- 
hibition laws. Under the old law the defendant, with a license, 
could sell his beer toany person and to all persons, with the exceptions 
heretofore mentioned; but under the present law we suppose he is 
subject to at least one other restriction in his sales as to persons. 
He cannot now sell his beer for medical purposes, except to drug- 
gists. It would seem, however, that with a permit he may now 
sell his beer for scientific and mechanical purposes to any and 
every person who might wish to purchase the same, and therefore it 
would seem that in this respect no additional restrictions over the 
old law are imposed. We think it will now appear that the old 
law and the new are not so vastly different, as on been by some 
person supposed. Both are restrictive in their character; both 
are criminal laws, and both are prohibitory tosome extent, and 
yet neither is absolutely and unqualifiedly a prohibition statute. 
Both restrict sales as to times, places, and persons, and the present 
law as to purposes, and yet both laws allow sales to be made. Un- 
der the old law the defendant never had any authority to sell his 
beer, except with a license. He never had any positive assurance 
that a license would be granted to him, or, if granted, that it would be 
extended or renewed; and even with a license he could not sell his 
beer at any other place than at the city of Salina. And this right 
to sell beer for any considerable period of time was always based upon 
many uncertainties and contingencies. Under the present law 
22 the defendant, with a permit, which he can easily obtain, can 
manufacture all the beer for medical, scientific, and mechani- 
cal purposes, which he chooses to manufacture, and can sell the 
same for such purposes, provided he can find purchasers therefor. 
The material restrictions imposed by the present law, in addition to 
those imposed by the old law, are simply as to the purposes for which 
he may sell, and as to the persons to a Ger he may sell, for medical 
purposes. There are no other material or substantial restrictions. 
nder such circumstances we hardly think that the defendant had 
such a vested interest in the law, or in anything else, as would pre- 
vent the passage of a law like our present prohibition act. It would 
hardly seem that the defendant, by erecting a brewery in 1877, and 
by operating it for some time afterward, could obtain such a vested 
interest in anything as to prevent further legislation with respect to 
intoxicating liquors of a more restrictive and stringent charac- 
ter, or that he could go on, with or without legislation, and 
with or without a license, manufacturing and selling beer for- 
ever. We suppose that the defendant founds his right to continue 
to manufacture and sell beer solely and exclusively upon his sup- 
posed vested right to operate his brewery in undisturbed tranquility 
forever. Hecertainly will not claim that, independent of his brewery, 
he had a vested right, at the time the constitutional amendment was 
adopted, or at the time the present prohibition law was enacted, to 
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either manufacture or sell any kind of intoxicating liquor which 
had not yet been brought into existence. His whole claim we suppose 
springs from the rights which his brewery is supposed to have con- 
ferred upon him, but these rights we think cannot have such far- 
reaching consequences as the defendant claims. The beer which the 
defendant is prosecuted for manufacturing was not in existence at 
the time when the constitutional amendment was adopted, or at the 
time when the prohibition act went into operation, but it was manu- 
factured since, and hence, independent of the defendaut’s interest in 
his brewery, he could not have had any possible vésted right, at the 
time of the adoption and passage of the present prohibition laws, in 
the manufacture of such beer. Nearly thesame may be said with re- 
spect to the beer which the defendant is prosecuted for selling. Pre- 
sumably, it was not in existence at the time when the constitutional 
amendment was adopted. Besides, the sale of such kinds of liquor, 
when made as this sale was made, would have been a violation of 
the laws of Kansas, and a criminal offense, at any time for the 
last twenty-three years. In this respect the present law is not new. 
The sale in the present case was made without a permit or a 
license. It may be that the defendant has suffered great loss on 
account of the passage of the prohibition act, but such loss is not 
the direct and immediate result of such act; it is simply the re- 
mote and consequential result of the act, and is wholly speculative 
and problematical. Such indirect and remote losses cannot render 
acts of the Legislature unconstitutional. The Beer Co. v. Massachu- 
setts, 97 U.S., 25; Bartemeyer v. Iowa, 85 U.S., (18 Wall.) 129. 

It is frequently the case that the passage of statutes indirectly 
affect the values of property, as this act does, and still we do not 
think that such statutes are ever declared to be unconstitutional 
merely for such reasons. We think that the present prohibition act 
of Kansas is constitutional, so far as it affects the defendant, and so 
far as it has any application to the two cases now under considera- 
tion. We do not think that the court below committed any error in 
either of these two cases; but even if it did with respect to the 
motions of the defendant, which it, overruled, the errors were wholly 

immaterial. In the first case, the defendant was tried upon an 
23 agreed statement of facts simply for manufacturing intoxicat- 

ing liquors contrary to law. In the second case, he was tried 
upon an agreed statement of facts, upon the first count only of the 
indictment, and merely for selling intoxicating liquor contrary to 
law, and for one sale only; and in both cases we think the judgment 
of the court below was correct, and it will therefore be affirmed. 


Horton, C. J., concurring. 


BREWER, J.: 


I concur fully in the foregoing opinion, so far as it relates to the 
charge of selling beer, and I think the reasoning of my Brother 
Valentine thereon is unanswerable. But as to the case in which 
the charge is of manufacturing beer, and without regard to the pur- 
pose for which it was manufactured, while I do not care to formally 
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dissent, I must say that my judgment is not satisfied. The defend- 
ant may have manufactured the beer for his own consumption ; it 
cert tainly i is not shown or alleged that he did not, and in a criminal 
proceeding it is not to be presumed that defendant has done wrong; 
and I have yet to be convinced that the Legislature has the power to 
prescribe what a citizen shall eat or drink, or what medicines he 
shall take, or prevent him from growing or manufacturing that which 
his judgment approves for his own use as food, drink, or * medicine. 

Further, prior to the constitutional amendment the manufacture 
of beer was free and unrestricted; no license, permit, or condition 
was required. Under that state of the law this defendant invested 
his means in building and machinery, suitable for the purpose of 
manufacturing beer, and unsuitable for any other purpose, worth 
$10,000 for the former use and not to exceed $2,500 otherwise. The 
denial of the use has thus practically deprived him of $7,500. Is 
not this taking private property for public use without any com- 
pensation? If the public good requires the destruction of the value 
of this property, is not prior compensation indispensable ? 
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STATEMENT. 


These cases involve the constitutionality of what is known 
as “ The Prohibition Law ” of the State of Kansas. 

On November 2d, 1880, the people of Kansas adopted an 
amendment to the State constitution as follows: 

“The manufacture and sale of intoxicating liquors shall 


be forever prohibited in this State, except for medical, scien- 
tific. and mechanical purposes.” 


In February, 1881, the Legislature enacted a prohibitory 
statute, the first section of which reads as follows: 


“ Any person or persons who shall manufacture, sell or 
barter any spirituous, malt, vinous, fermented, or other in- 
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toxicating liquors, shall be guilty of a misdemeanor, and 
punished as hereinafter provided. ) 

“ Provided, however, That such liquors may be sold for med- 
ical, scientific, and mechanical purposes, as provided in this 
act.” 


Section two of the act prohibits any sale or barter of in- 
toxicating liquors for medical, scientific, or mechanical pur- 
poses, without a druggists’ permit therefor, to be obtained 
from the probate judge of the county, and provides in what 
manner such permit may be obtained. 


Section five reads as follows: 


“ No person shall manufacture or assist in the manufacture 
of intoxicating liquors in this State, except for medical, 
scientificand mechanical purposes.” And the section then pro- 
vides for the manner in which a permit to manufacture for 
the purposes specified shall be obtained. 

Laws of Kansas, 1881, pages 233-7. 


On November 29th, 1881, the plaintiffin error, Peter Mug- 
ler, was indicted in ‘the District court of Saline county, 
Kansas, charged with violating the first section of the statute, 
by selling spirituous and intoxicating liquors without a 
license therefor. 

The indictment contains six counts, in five of which the 
plaintiff in error was charged with such illegal sales on five 
different days, from November 10th to November 21st, 1881 } 
and in the sixth count with maintaining and keeping a 
common nuisance, commonly known as “ Mugler’s bre very,” 
used for the illegal bartering and selling of intoxicating 
liquors, &c. 

The last count was framed under the provisions of sec- 
tion thirteen of the statute. 

Laws of Kansas, 1881, page 241. 


The plaintiff in error was also indicted in the District 
court of Saline county, Kansas, at its November term, 1881, 
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for unlawfully manufacturing intoxicating and spirituous 
liquors, in violation of section 8 of the prohibitory statute, 
which reads as follows: 


“ Any person, without taking out and having a permit to 
manufacture intoxicating liquors as provided in this act, 
who shall manufacture, or aid, assist or abet in the manu- 
facture of any of the liquors mentioned in section one of 
this act, shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall suffer the same punishment as pro- 
vided in the last preceding section of this act for unlaw- 


fully selling such liquors.” 


After motions to quash, and to cause the State to elect 
upon which count in the first indictment it would proceed 
to trial, both of which motions were overruled, the plaintiff 
in error, on December 19th, 1881, filed a plea to this indict- 
ment, as follows: 


“That in the year 1877, he erected and furnished a 
brewery on the lots described in said indictment, in the city 
of Salina, Saline county, Kansas, at an actual outlay and 
expense of $10,000, and that he has been since that time and 
now is, the owner thereof. That said property was specially 
constructed and adapted for use as a brewery, and, being so 
specially constructed and adapted, the same is nearly value- 
less for any other purpose, and that while said brewery is worth 
the sum of ten thousand dollars, ($10,000) for the purposes 
for which it was constructed, it is worth not to exceed three 
thousand dollars ($3,000) for any other purpose. Said de- 
fendant further alleges that whatever liquors were sold or 
riven away by him, as charged im said indictment, were 
fadere manufactured at and in due course of the business 
of said brewery, and were included and disposed of in the 
original packages. Wherefore the said defendant says 
that the act under which this presecution is instituted, so 
far as it affects him in the use of such property for the pur- 
poses for which it was and is adapted, without compensation 
for hed damage done thereto, is unconstitutional, null and 
void.’ 
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Plaintiff in error, also filed a motion to quash the second 
indictment for the illegal manufacture of intoxicating 
liquors, which was overruled, and on December 19th, 1881, 
filed his plea to said indictment, which is identical with his 
former plea to the indictment for unlawful selling, except 
the allegation that “whatever liquors were manufactured 
by him, as charged in said indictment, were manufactured 
at and in the due course of the business of said brewery, and 
for the purpose of enjoying the use and benefit of such 


property.” 


On January the 4th, 1882, plaintiff in error, was tried 
upon each of said indictments, the facts in the first case for 
unlawful selling being agreed by written stipulation to be 
as follows: 


“That in the year 1877, said defendant erected and fur- 
nished a brewery on lots Nos. 152 and 154, on Third street, 
in the city of Selina, Saline county, Kansas, for use in the 
manufacture of an intoxicating malt liquor, commonly 
known as beer; thatsuch building was specially constructed 
and adapted for the manufacture of such malt liquor, at an 
actual cost and expense to said defendant of ten thousand 
dollars ($10,000), and was used by him for the purpose for 
which it was designed and intended after its completion in 
1877, and up to May Ist, 1881. 

“That of the beer so manufactured and on hand prior to 
February 19th, 1881, said defendant made one sale since May 
1st, 1881, which is the sale charged in the first count of the 
indictment, said sale being made on the above-described 

remises; that the beer so sold was in the original packages 
in which it was placed after its manufacture, and was not 
sold for use, nor used on said premises, and that at the time 
of such sale said defendant had no permit to sell intoxicating 
liquors, as provided by Chapter 128 of Laws of 1881.” 


An agreed statement of facts was also filed in the second 
case, as follows: 


“That in the year 1877 said defendant erected and fur- 
nished a brewery on lots Nos. 152 and 154 on Third street, 
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PETER MUGLER, PLaintirr 1n Error, 
vs. 


THE STATE OF KANSAS, DEFENDANT 1n ERROR. 


ASSIGNMENT OF ERROR. 


Plaintiff in error assigns the following for .error in the 
action of the supreme court of Kansas: 


First. Said court erred in affirming the judgment of the 
district court of Saline county, Kansas, that the defendant, 
Mugler, pay a fine of one hundred dollars for the alleged 
violation of a statute of said State, prohibiting the sale or 
barter of spirituous or malt liquors, except for medical, 
scientific, and mechanical purposes; said statute being in 
violation of Article 14 of the Constitution of the United 
States, which provides that “no State shall make or enforce 
any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process 
of law; nor deny any person within its jurisdiction the 
equal protection of the laws.” 


Second. Said court erred in affirming the judgment of the 
district court of Saline county, Kansas, overruling the mo- 
tions of defendant, Muglar, for a new trial, and in arrest 
of judgment, which motions should have been sustained. 

G. G. VEsT, 
For Plaintiff in Error. 
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Plaintiff in error assigns the following for error in the ac- 


* tion of the supreme court of Kansas: 
First. Said court erred in affirming the judgment of the 
district court of Saline county, Kansas, that defendant, 
| Mugler, pay a fine of one hundred dollars for the alleged 
} violation of a statute of Kansas, prohibiting the manufae- 
ture of spirituous or malt liquors by any person without 
| having a permit to manufacture such liquors for medical, 
it scientific, and mechanical purposes; said statute being in 
| violation of Article 14 of the Constitution of the United 
' 


States, which provides that “no State shall make or enforce 


' any law which shall abridge the privileges or immunities 
| of citizens of the United States; nor shall any State deprive 
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any person of life, liberty or property without due process 
of Jaw; nor deny any person within its jurisdiction the 
equal protection of the laws.” 


Second. Said court erred in affirming the judgment of the 
district court of Saline county, Kansas, overruling the mo- 
tiontof defendant, Mugler, for a new trial and in arrest of 
judgment, which motionJshould have been sustained, the 
statute under which said defendant was convicted being un- 
constitutional in that it attempts to deprive said defendant 
of the right to manufacture beer even for his own use, or 
for storage or transportation out of the State of Kansas, and 
also deprives defendant of his right to use his property for 
the manufacture of beer, without due process of law. 


G. G. VEST, 
For Plaintiff in Error. 
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in the city of Salina, Saline county, Kansas, for use in the 
manufacture of an intoxicating malt liquor, commonly 
known as beer. 

“That such building was specially constructed and adapted 
for the manufacture of such malt liquor, at an actual cost 
and expense to said defendant of ten thousand dollars, and 
was used by him for the purposes for which it was designed 
and intended after its completion in 1877, and up to May 
1st, 1881. 

“That said brewery was at all times after its completion, 
and on May Ist, 1881, worth the sum of ten thousand dollars 
for use in the manufacture of said beer, and is not worth 
to exceed the sum of twenty-five hundred dollars for any 
other purpose. 

“That said defendant, since October 1st, 1881, has used 
said brewery in the manner and for the purpose for which it 
was constructed and adapted, by the manufacturing therein 
of such intoxicating malt liquors, and at the same time of 
such manufacture of said malt liquors, said defendant had 
no permit to manufacture the same for medical, scientific, 
or mechanical purposes, as provided by Chapter 128 of Laws 
of 1881.” | 


Upon these agreed statements of facts the plaintiff in error 
was adjudged to be guilty by the district court, and sentenced 
to pay a fine of one hundred dollars in each case; and after 
unsuccessful motions for new trials and in arrest of judg- 
ment, the cases were appealed to the supreme court of Kan- 


‘sas, where the judgments were affirmed. 


From these judgments of affirmance, writs of error were 
sued out to this Court under the provisions of the judiciary 
act of 1789, (Rev. Statutes, Sec. 709). 


POINTS AND AUTHORITIES. 


First. The law of Kansas prohibiting the manufacture of 
“any spirituous, malt, vinous, fermented, or other intoxicat- 
ing liquors,” except for “ medical, scientific, and mechanical 
purposes,” is in conflict with Article 14 of the Constitution, 
which declares that “no State shall make or enforce any 
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law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive 
any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

The defendant was indicted for manufacturing beer, with- 
out having a license to manufacture for “ medical, scientific, 
and mechanical purposes.” There was no allegation in the 
indictment, and no proof or attempt to prove, that the beer 
was manufactured for sale or barter. 

The naked proposition contained in the Kansas constitu- 
tion and statute, is, that no citizen shall manufacture even 
for his own use, or for exportation, any intoxicating liquors: 

The State has unquestionably the power to prohibit the 
manufacture, for sale or barter, of intoxicating liquors within 
its limits; it has the power to prohibit the manufacture of 
explosive substances, such as dynamite or nitro-glycerine, 
which from their nature are dangerous to the lives or prop- 
erty of others, but no convention or legislature has the right, 
under our form of Government, to prohibit any citizen from 
manufacturing for his own use, or for export, or storage, any 
article of food or drink not endangering or affecting the 
rights of others. 

In the implied compact between the State and citizen, 
certain rights are reserved by the latter, with which the 
State cannot interfere. These rights are guaranteed by the 
Federal and State Constitutions in -the provisions of those 
instruments which protect “life, liberty, and property.” 

The doctrines of the Commune give to the State the right 
to control the tastes, appetites, and habits. of the citizen ; 
his dress, food, drink, domestic relations are controlled and 
reculated by the State. “The State is everything, the in- 

dividual nothing.” In order to make him a useful citizen 
and tax-payer, the State exercises a surveillance over all 
that he is and has. 
On the other hand, our system of Government, based upon 
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the individuality and intelligence of the people, does not 
claim to control the citizen except as to his conduct to others, 
leaving him the sole judge as to all that only affects himself. 


“ As soon as any part of a person’s conduct affects preju- 
dicially the interests of others, society has jurisdiction over 
it, and the question whether the general welfare will or will 
not be promoted by interfering with it, becomes open to dis- 
cussion. But there is no room for entertaining any such 
question when a person’s conduct affects the interests of no 
na besides himself, or needs not affect them unless they 

ike (all the persons concerned being of full age and the 
ordinary amount of understanding). In all such cases there 
should be perfect freedoin, legal and social, to do the action 
and stand the consequences.” 

“ Neither one person nor any number of persons is war- 
ranted in saying to another human creature of ripe years 
that he shall not do with his life, for his own benefit, what 
he chooses to do with it. He is the person most interested 
in his own well being; the interest which any other person, 
except in cases of strong personal attachment, can have in 
it is trifling compared with that which he himself has; the 
interest which society has in him individually (except as 
to his conduct to others) is fractional and altogether indirect, 
while, with respect to his own feelings and circumstances, 
the most ordinary man or woman has means of knowledge 

.immeasurably surpassing those that can be possessed by any 
one else.” 
John Stuart Mill on “ Liberty,” 145-6. 


“The absolute (or natural) rights of individuals may be 
resolved into the right of personal security, the right of per- 
sonal liberty, and the right to acquire and enjoy pruperty.” 


Kent’s Commentaries, Vol. 2, p. 1. 


The right to manufacture for his own use either food or 
drink is certainly an absolute or natural right reserved to 
every citizen. It isa right guaranteed by the Fourteenth 
Amendment, and when the legislature of Kansas punishes 
the plaintiff in error for simply manufacturing beer, it 
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“abridges his privileges as a citizen of the United States,” 
“deprives him of both liberty and property without due 
process of law,” and denies him “ the equal protection of the 
laws.” 


“By the absolute rights of individuals we mean those 
which are so in their primary and strictest sense—such as 
would belong to thier persons merely in a state of nature, 
and which every one is entitled to enjoy, whether owé of so- 
ciety or in rt. 

“ But with regard to absolute duties, which man is bound to 
perform considered as a mere individual, it is not to be ex- 
pected that any human municipal law should at all explain 
or enforce them. For the end and intent of such laws being 
only to regulate the behavior of mankind, as they are mem- 
bers of society, and stand in various relations to each other, 
they have consequently no concern with any other but 
social or relative duties. Let a man be ever so abandoned 
in his principles or vicious in his practice, provided he keeps 
his wickedness to himself, and does not offend against the 
ae of public decency, he is out of the reach of human 
aws.’ 

“ For the principal aim of society is to protect individuals 
in the enjoyment of those absolute rights which were vested 
in them by the immutable Jaws of nature; but which 
could not be preserved in peace without that mutual assist- 
ance and intercourse which is gained by the institution of 
frendly and social communities.” 

Cooley’s Blackstone, vol. 1, pp. 122-8. , 


In Munn vs. People of Illinois, 4 Otto, 88-4, Chief Justice 
Waite says: 


“When one becomes a member of society, he necessarily 
parts with some rights or privileges which, as an individual 
not affected by his relation to others, he might retain.” 
“A body politic,” as aptly defined in the preamble of the 
Constitution of Massachusetts, “is a social compact by 
which the whole people covenants with each citizen, and 
each citizen with the whole people, that all sha!l be governed 
by certain laws for the public good.”: 
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“This does not confer power upon the whole people to con- 
trol rights which are purely and exclusively private.” 
Citing, Thorpe vs. R. R. Co., 27 Vt., p. 143. 


Civil liberty is defined by Blackstone to be “that ofa 
member of society, and is no other than natural liberty so far 
restrained by human laws (and no further) as is necessary 
and expedient for the general advantage of the public.” 

If the Constitution and Prohibitory Statute of Kansas 
leave any residuum of natural liberty remaining anywhere, 
it will require microscopical inquiry to find it. Ifa State 
convention or legislature can punish a citizen for manufac- 
turing beer, or wine, or bread, not to be sold or bartered or 
even given away, but for his own use, then instead of civil 
liberty, we are living under the most unlimited and brutal 
despotism known in history. 

If a convention or legislature can enter into every man’s 
house, and prescribe what he shall or shall not manufacture, 
ignoring entirely the question of whether he proposes to 
dispose of the article manufactured to others, or whether its 
manufacture is dangerous in the process of manufacturing 
to the lives or property of others, then it follows logically 
that the same power can prescribe the tastes, habits, and 
expenditure of every citizen, 


In the Slaughter-House Cases, Justice Miller, in delivering 
the majority opinion, quotes approvingly Chancellor Kent’s 
definition of the police power of the States: 


“Unwholesome trades, slaughter-houses, operations offen- 
sive to the senses, the deposit of powder, the application of 
steam power to propel cars, the building with combustible 
materials, and the burial of the dead, may all,” says Chan- 
cellor Kent, 2 Comm., 340, “be interdicted by law in the 
midst of dense masses of population on the general and 
rational principle that every person ought so to use his 
property as not to injure his neighbors, and that private in- 
terests must be made subservient to the general interests of 
the community.” 


2 
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* This,” said Justice Miller, “is called the police power; and 
it is deelared by Chief Justice Shaw that 2 is much easier 
to perceive and realize the existence and sources of it than 
to mark its boundanies, or preseribe Limits to its exercise” 
See opinions of Justices Bradley and Meld tin Butchers’ 
Union, ete, Ca, vs. Crescent City, ete, Ca, TID US, ass, 

Com, vs. Alger, 7 Cush, $4. 7 


Broad and comprehensive as is this power it certainly 
cannot extend to the individual tastes and habits of the 
citizen, which are confined entirely to himself and have no 
effect upon others. 

License Cases, 5 Howard, OSS, 


Whatever may be the injurious results from the intemper- 
ate use of beer, or whatever the differences of opinion as to 
its sanitary qualities, it will certainly not be contended that 
there is anything in the process of manufacturing it, which 
endangers the lives or property of others. 

Corfield vs. Coryell, 4 Wash., C. C., 371. 


The constitution and statute of Kansas can only be de- 
fended on the ground that the State can take possession of 
the persons and property of its citizens absolutely, and so 
regulate and reform them as to produce the ideal father, 
husband, and tax-payer of the Commune. 


“In former times sumptuary laws were sometimes passed 
and they were even deemed essential in republics to restrain 
the luxury so fatal to that species of government. But the 
ideas which suggested such laws are now exploded utterly, 
and no one would seriously attempt to justify them in the 
present age. 

“The right of every man to do what he will with his own, 
not interfering with the reciprocal rights of others, is ac- 
cepted among the fundamentals of our law.”’ 


Coolev’s Constitutional Limitations, 385. 
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Whatever difference of opinion may exist as te the scape 
and effet of the first clause of the Mth article of the Consti- 
tution, whieh declares that “no State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States,” there can surely be no reason- 
able doubt that both “citizensof the United States,” and “ cit- 
izens of theStates” have the natural right to manufacture beer 
for individual use. 

In the majority opinion delivered in the Slaughter-House 
Cases, Justice Miller, commenting upon this clause of the 
14th article, says: 


“ Having shown that the privileges and immunities re- 
lied on in the argument are these which belong to citizens 
of the States as such, and that they are left to the State gov- 
ernments for security and protection, and not by this article 
placed under the special care of the Federal Government, 
we may hold ourselves excused from defining the privileges 
and immunities of citizens of United States which no 
State can abridge, until some case involving those privi- 
leges may make it necessary to do so. But lest it 
should be said that no such privileges and immunities are 
to be found if those we have been considering are excluded, 
we venture to suggest some which owe their existence to the 
Federal Government, its national character, its Constitution, 
or its laws.” 


The privileges and immunities belonging to citizens of 
the United States as such, are then specifically set forth, the 
enumeration concluding with these words, “To these may 
be added the right secured by the Thirteenth and Fifteenth 
articles of Amendment, and by the other clause of the Four- 
teenth, next to be considered.” 

The clause referred to is as follows: 


“ Nor shall any State deprive any person of life, liberty, or 
property without due process of law.” 


This is one of the privileges or immunities of citizens of 
the United States as such. 
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. Without entering into the questions so fully discussed in 

the Slaugher-House Cases as to the proper construction of the 
first clause of the Fourteenth Article of Amendment, the 
plaintiff in error confidently submits his case upon the con- 
tention that the prohibition statute of Kansas deprives him 
of “ liberty and property without due process of law.” 

If we are right in the assumption that the citizen stands 
before the law ina dual character, both as an individual 
and a member of society; that in the former status he has 
certain natural rights not surrendered to society, but re- 
served to himself and necessary to his pursuit of happiness, 
and which the law cannot take away; that his right to man- 
ufacture any article of food or drink or apparel, provided 
the process of manufacturing does not endanger the lives or 
property of others, is one of these reserved or natural rights, 
then the statute of Kansas now in question is not “due 
process of law.” 


“ Due process of law in each particular case means such 
an exertion of the power of government as the settled maxims : 
of law permit and sanction, and under such safeguards for : 
the protection of individual rights as those maxims pre- 
scribe for the class of cases to which the one in question be- I 
longs.” . ~ 
| Cooley’s Constitutional Limitations, 356. 
| Wynehamer vs. People, 13 New York, 482. 
| State vs. Allen, 2 McCord, 56. 

Sears vs. Cottrell, 5 Mich., 251. 

Taylor vs. Porter, 4 Hill, 140. 

Hoke vs. Henderson, 4 Dev., 15. | 
James vs. Reynolds, 2 Texas, 251. 
Kennard vs. Louisiana, 92 U. S., 478. 


“The Constitution contains no description of those pro- | 
cesses which it was intended to allow or forbid. It does not 
even declare what principles are to be applied to ascertain 
whether it be due process. It is manifest that it was not 
left to the legislative power to enact any process which 
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might be devised. The article is a restraint on the execu- 
tive and judicial powers of the Government and cannot be 
so construed as to leave Congress to make any process, due 
process of law.” 


Murray’s Lessee vs. Hoboken Land and Improvement 
Co., 18 How., 276. 


In the Dartmouth College Case, Mr. Webster defined the 
“law of the land,” or “due process of law,” to mean “the 
general law which hears before it condemns, which proceeds 
upon inquiry, and renders judgment only after trial, The 
meaning is that every citizen shall hold his life, liberty, 
property, and immunities, under the protection of general 
laws which govern society. Everything which may pass 
under the form of an enactment is not the ‘law of the land.’ ” 
See also: 

Brown vs. Hummel, 6 Barr. 
Norman vs. Heist, 5 W. & S., 1985. 


“The general laws governing society” guarantee to the 
citizen his right to manufacture beer, and until he attempts 
to sell or barter he cannot be punished. 

In this case the State of Kansas, by a legislative enact- 
ment, deprives the citizen of a right existing in all free 
governments, and only denied in unlimited despotisms. 
This cannot be “due process of law.” 

If it be said that the citizen is indicted, arrested, and tried 
by jury, before conviction, and that this constitutes “due 
process of law,” our reply is that this is the mere machinery 
to enforce an unconstitutional statute. The mandate of the 
Legislature is imperative, and robs the citizen of a privilege 
which, in a:free government, cannot be denied. No discre- 
tion is given the courts, but the constitution of Kansas, and 
the statute made to furnish the means for enforcing it are 
absolute and mandatory. 

They declare that “the manufacture of intoxicating liquors 
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shall be forever prohibited in the State, except for medical, 
scieutific, and mechanical purposes.” 


Under the humane and just laws which obtain in all free 
governments, every reasonable intendment is made in favor 


of the accused, and the burthen of proving his guilt rests 
upon the State. 


If all that is charged in the indictment be granted, what 


offense has been committed under the laws of any free peo- 
ple? 


For all that appears in the case the plaintiff in error 
manufactured the beer for his own use, or to be exported, or 
for storage. There is no evidence that he intended to sell 
or barter, or give it to any citizen of Kansas. 

What right then or power existed in the authorities of 
that State to inflict punishment ? 


“Under the power to regulate the State cannot deprive 
the citizen of the lawful use of his property if it does not 
injuriously affect or endanger others. We are unwilling to 
concede the existence of an indefinable power, superior to 
the Constitution, that may be invoked whenever the legis- 
lature may deem the public exigency may require it, by 
which a party may be capriciously deprived of his property 
or its use without compensation, whether such property con- 
sists of franchises or tangible forms of property.” 


Lake View vs. Rose Hill Cem. Co., 70 Ills., 191. 


“Tt is not within the power of the General Assembly 
under the pretence of exercising the police power of the 
State, to enact laws not necessary to the preservation of the 
health and safety of the community; that will be oppressive 
and burdensome to the citizen. If it should prohibit that 
which is harmless in itself, or command that to be done 
which does not tend to promote the health, safety, or welfare 
of society, it would be an unauthorized exercise of power, 


and it would be the duty of the courts to declare such legis- 
lation void.” 


T., W. & W. R. W. Co. vs. City of Jacksonville, 67 Ills. 
37-40. 
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In the Intoxicating Liquor Cases, 25 Kansas, 765, Judge 
Brewer said : 

“T do not think the legislature can prohibit the sale or 
use of any article whose sale or use involves no danger to 
the general public. The habits, the occupation, the food, 
the drink, the life of the individual are matters of his own 
choice and determination, and can be abridged or changed 
by the majority speaking through the legislature only when . 
the public safety, the public health, or the public protection 
require it. * * The constitutional guaranty of life, 
liberty, and the pursuit of happiness is not limited by the 
temporary caprice of a present majority, and can be limited 
only by the en necessities of the public.” 


There has never been, and can never be, any question 
more important or more vital to the existence of civil lib- 
erty than that involved in this case. It is the question of 
the Centuries, over and about which men have fought and 
suffered and died, until out of the dark and dreary struggle 
the great truth has been established that “the only freedom 
which deserves the name is that of pursuing our own good 
in our own way, so long as we do not attempt to deprive 
others of theirs or impede their efforts to obtain it. Each is 
the proper guardian of his own health, whether bodily or 
mental and spiritual. Mankind are greater gainers by suf- 
fering each other to live as seems good to themselves than 
by compelling each to live as seems good to the rest.” 

John Stuart Mill “On Liberty,” 28-9. 


In Calder and Wife vs. Bull, 3 Dallas, 386, Judge Chase 


sald: 


“T cannot subscribe to the omnipotence of a State legis- 
lature, or that it is absolute and without control, although 
the authority should not be restrained by the constitution 
or fundamental law of the State. The nature and end of 
legislative power will limit the exercise of it. This funda- 
mental principle flows from the very nature of our free re- 
publican government, that no man should be compelled to 


16 


do what the laws do not require, nor refrain from acts which 
the laws permit. There are acts which the Federal or State 
legislatures cannot do without exceeding their authority. 
“There are certain vital principles in our free republican 

government which will determine and overrule an apparent 
and flagrant abuse of legislative power, as to authorize 
manifest injustice by a positive law, or to take away that 
security for personal liberty or private property for the pro- 
tection whereof government was established.” 

See also Fletcher os. Peck, 6 Cranch, 135. 

Dash vs. Van Kleeck, 7 Johns, 477 

Taylor os. Porter, 4 Hill, 146 (per Bronson, J.) 

Goshen os. Stonington, 4 Conn, 225 (per Hosmer, J.) 


The claim that any legistative body in this countey ean 
absolutely destray private nights and peronal liberty, as ia 
this case, Is a monstrous assumption, ab war with the estab: 
lished and axiomatic principles af fee government 

No protest is made hy the plaindi? in emrer against the 
exereise af tts constitutional diseretion by the legistatara 
The courts are not asked to tavade the legitinate province 
af the legislative department in its exereise af the police 
power No clain of visionary and speculative natural nights 
outside of the written Constadion ts set Up 

Our contention is sitaply that no legislature has, vader 
our for of government, the power to prohibit the citizen 
from raanureturing beer unless that manurcture be for 
sale or barter to others, and when the citizen is deprived of 
such night by a mere legislative enactment it is not S dae 
process of law,” 


Sond, The prohibition statute of Kansas deprives the 
plaintiff in erver, directly and absolutely, of his property, 
without “due process of law.” His brewery was built in 1ST, 
for the purpose of manufacturing beer to be used asa beverage, 
a legitimate Industry, then under the protection oflaw. By 
the statutory enactment of 1881 this property, worth $1¢,000 
for the purpose to which it was adapted, is reduced to $2,500 in 
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value, not indirectly or consequentially, but by direct pro- 
hibition of the real and primary use of the property. 

This question has never been directly adjudicated by this 
Court. 

In Bartemeyer vs. Iowa, 18 Wall., 930, an attempt was 
made to secure a ruling upon a similar case, but the Court 
declined to consider the question. Justice Miller, delivering 
the opinion, said: 

“But if it were true, and it was fairly presented to us, that 
the defendant was the owner of the glass of Intoxicatin 
liquor Which he sold to Hickey at the time that the State of 
Towa first Imposed an absolute prohibition on the sale of 
such LiQuors then We concarde that two Vory VTAVE QHESEORS 
Would adhe namely: 1 Whether this would be a statute 
depriving hin of bis property withowt dae process af law) 
wad seoond hy whether ie Were sa, He world bese Ara voles 
tian af the Pourteonth (aendiment ta that reagan as would 
oath Ray Faciotal action by this Qoare?” 


Le will be seen by reference to the statutes af Nausas that 
prior to the Constitutional amondarent, and to May 2, 18st, 
When the prohibition law took efleey the platauil ta errer 
had the night to manufretare beer without any Posteietion 
ws to Lhe purpose for whieh tt Was to be sold or aed, 

After May UL) USST, the statute prodtiited the manaetare 
exept Ly mredioal, sctentifie and wrechanioal purposes, and 
requried the mameaeturer to obtain a penuaie fay the speek 
Head paxposes, 

iy is acaitied that the plainuit in error had no such per 
matt When he mannetared beer atter May d. ESSt and the 
question now presented ts whether the legislature had the 
Constitutional power to take from ham without compensa- 
tien the use af his property except for certain limited and 
specitied purposes, 

The majority of the supreme court of Kansas seem to have 
been impressed with the idea that so long as the plaintiffin 
error Was permitted to use his brewery for any purpose, no 
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matter how restricted, he was not deprived of his property. 
This is a singular position. 
Every fair and candid mind will admit that the ordinary, 
usual, and principal use of beer is as a beverage, and that 
its use for medical, scientific, or mechanical purposes is ex- 


ceptional and rare. 
In delivering the opinion in Wynhamer vs. The People, 
13 Kern., 387, Comstock, J., said: 


“We must be allowed to know what is known by all per- 
sons of common intelligence, that intoxicating liquors are 
produced for sale and consumption as a beverage; that such 
has been their primary and principal use in all ages and 
countries ; and that it is this use which has imparted to them, 
‘ in this State, more than ninety-nine hundredths of their 
commercial value. It must follow that any scheme of reg- 
ulation which, aiming at the destruction of this use, makes 
the keeping or sale of them as a beverage, in any quantity, 
or by any person, a criminal offense, which declares them a 
public nuisance, which subjects them to seizure and physical P 
destruction, and denies a legal remedy if they are taken by x 
lawless force or robbery, must be deemed, in every beneficial \ 
sense, to deprive the owner of the enjoyment of his property.” | 


Le tN tea 


As well might it be claimed, that a hotel-keeper, who has ms 
constructed a valuable building for the entertainment of the 
public, is not deprived of his property, or its use, when for- 
bidden by the legislature to entertain any guest unless an 
invalid. | 

Such cavils are unworthy the importance of the question. 

Every intelligent observer knows that the statute of Kan- 
sas was enacted simply and solely to destroy the use‘of beer ) 
as a beverage, and for its supporters to take refuge behind ‘ 
the pretext that there was any other dea is an unfair 
and unworthy subterfuge. 

There is no pretense or claim that the legislature has not 
the right to prohibit the sale of beer, or its manufacture for 
sale or barter in the future, but that is very different from 
the question here presented, as to the power of the legislature 


)' 
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to destroy the value of vested rights by legislative enactment 
without compensation, and without “ due process of law.” 
Not satisfied with legislating for the future, the Kansas 
legislature has attempted to destroy property rights already 
vested, and created under laws enacted by the same authority. 


“That government,” says Story, “can scarcely be deemed 
to be free where the rights of property are left wholly de- 
pendant upon the will of a legislative body without any re- 
straint. The fundamental maxims of a free government 
seem to require that the rights of personal liberty and 
private property should be held sacred.” 


Wilkinson vs. Leland, 2 Pet.,657. 


See also opinion of Justice Field in Munn vs. People 
of I}linois, 4 Otto, 113. 


In Bartemeyer vs. Lowa, 13 Wall., 129, Justice Bradley, 
concurring in the judgment, said: : | 


“The law therefore was not an invasion of property ex- 
isting at the time of its passage, and the question of depriv- 
ing a person of property without due process of law does not 
arise. No one has ever doubted that a legislature may pro- 
hibit the vending of articles deemed injurious to the safety 
of society, provided it does not interfere with vested rights of 
property. When such rights stand in the way of the public good 
they can be removed by awarding compensation to the owner.” 


In the same case Justice Field said: 


' “T have no doubt of the power of the State to regulate 
the sale of intoxicating liquors, when such regulation does 
not amount to the destruction of the rights of property in 
them. The right of property in an article involves the 
power to sell and dispose of such article as well as to use 
and enjoy it. Any act which declares that the owner shall 
neither sell it nor dispose of it, nor use and enjoy it, confis- 
cates it, depriving him of his property without due process 
of law. Against such arbitrary legislation by any State 
the Fourteenth Amendment affords protection.” 
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“Tt would be unjust to the memory of the distinguished 
men who framed it to suppose that it was designed to pro- 
tect a mere barren and abstract right, without any practical 
operation upon the business of life. * * * And it would 
ill become this Court, under any circumstances, to depart 
from the plain meaning of the words used and to sanction 
a distinction between the right and the remedy, which 
would render the provision illusive and nugatory—mere 
words of form, affording no protection and pruducing no 
practical result.” 


The question was effectually disposed of by this Court in 
Pumpelly vs. Green Bay Co., 18 Wall. 177. Speaking 
through Justice Miller, the Court said: 


“Tt would be a very curious and unsatisfactory result if 
in construing a provision of constitutional law, always un- 
derstood to have been adopted for protection and security to 
the rights of the individual as against the Government, and 
which has received the commendation of jurists, statesmen, 
and commentators, as placing the just principles of the com- 
mon law on that subject bevond the power of ordinary legis- 
lation to change or control them, it shall be held that, if the 
Government refrains from the absolute conversion of real 
property to the uses of the public, it can destroy its value 
entirely, can inflict irreparable and permanent injury to 
any extent, and can, In effect, subject 1 to total destruction 
Without making any compensation, because, In the narrowest 
sense of the Word, It is not dador for the public ase, 

“Seach a construction would ann the constitutional 
PROVISION Pato a Pestaiction ov the Nghis of the AUFN as 
those Nehis stood at the commen Aw, Matead of the Gow 
STRMWORE AWE MAKE FAV ANaPhower Ke the Mvasen af pee 
Wate NORE Badey Tho protart af he pAdle gaa wh had 
Wd WRPHRAT RR TRO Rw OF PEREMST EF ET AAaaANe ” 
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RRS HO PRO CORAM’ EAT The ARAQVKEs HI PARA RE EKO 
WRT] BH CORBAWQ VBE wad Peano TAT Te Eases Caanage WHER 
the class af cases deserted Ry Jastice Surong te Phe North. 
erm Transportation Oa vs Phe Oty ef Chicaga, IA ELS, Sh. 
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“ But acts done in the proper exercise of governmental 
powers, and not directly encroaching upon private property, 
though their consequences may impair its use, are uni- 
versally held not to be a taking within the meaning of the 
constitutional provision. They do not entitle the owner of 
such property to compensation from the State or its agents, 
or give him any right of action. This is supported by an 
immense weight of authority. Those who are curious to 
see the decisions will find them .collected in Cooley on Con- 
stitutional Limitations, 542, and notes.” 


In the work of Judge Cooley the result of all the author- 
ity, pro and con, is stated by him, as follows: 

“Any proper exercise of the powers of government which 
does not directly encroach upon the property of an individ- 
ual, or disturb him in its possession or enjoyment, will not 
entitle him to compensation.” 

ooley on Constitutional Limitations, 541. 


There is no disposition to controvert this rule, and it is 
evident that it does not affect the case now before the Court. 

The property of plaintiff was neither taken under a proper 
exercise of governmental power, or indirectly. The right of 
plainti® to manufacture beer as a beverage, vested In him 
by existing law, is taken away directly and absolutely by 
legislative enactment Whilst he is left in possession of his 
brewery he is Prdidkden to Uso He foe the principal, and i 
Ret the only, panpose Pr which i was ereeted, Ay a Slaple 
wet of the Rgivaatar, withont Rdiolal proceedings he & 
aPAdoend OF MEM TTA ERO HARVwE af NS pREHENV avd fs WAG 
Dy Rho Mate WAR Aavdted AWA WAR Che Peeters af egaal ard 
Rex Rwy Brat Re Dwaatay BR WRRA Ro Aas tested The 
sAvmmes af a AW & Regal aad Rameral ‘PReve & BW QREeE 
Mom here af comaegren&dual and rearese Garage Nethiag 
tr the shape af Regishatien can be more dikeed EF eTER 
bratal thar the law af Kansas It gives mo time fr prepa: 
ration——no day in court—bat sweeps away his right to man- 
wiacture by ond single enactment. 
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In January, 1886, and since this case was brought here, 
the case of The State of Kansas vs. John Walruff eé als., 
identical as to the facts and legal questions herein, has been 
decided by Judge Brewer, of the Eighth Circuit. The case 
came before Judge Brewer upon a motion to remand to the 
District court of Kansas, where an injunction had been 
prayed by the State to restrain Walruff and others from 
manufacturing beer. . 

After reviewing the decisions of this Court, Judge Brewer 
says: 


“ But Iam not content to leave this case upon these au- 
thoritative suggestions of the Supreme Court. As a new 
matter it is clear to me that there is a Federal question 
giving right of removal; and here I assert these proposi- 
tions: First, debarring a man by express prohibition from 
the use of his property for the sake of the public is a taking 
of private property for public uses. It is the power to use 
and not the mere title which gives value to property. Give 
a man the fee-simple title to a flour mill, coupled with an 
absolute prohibition on its use, and of what value is it to 
him? In the most common and ordinary cases of taking 
private property for public uses, the condemnation of the 
right of way for a railroad, the title is not divested. The 
owner still retains the fee-simple, and he is only debarred 
from the use. When the railroad abandons the use he re- 
takes it.” 


After quoting the opinion of Justice Miller; in Pumpelly 
vs. Green Bay Co., supra, he proceeds: 


“In the case of Munn vs. Illinois, 94 U.S., 141, Justice 
Field uses this language: ‘All that is beneficial in property 
arises from its uses; and whatever deprives a person of them 
deprives him of all that is desirable or valuable in the title 
and possession. If the constitutional guaranty extends no 
further than to prevent a deprivation of title and possession, 
and allows a deprivation of use, and the fruits of that use, it 
does not merit the encomiums it has received.’ 

“T meet here the common argument that when private 
property is taken for public use there is always a transfer of 
the use from one party to another, that here the use is not 
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transferred, but only forbidden, and that this deprivation of 
the use is only one of the consequential injuries resulting 
from a change of policy on the part of the State for which 

no compensation or redress is allowed. It is damnum absque 
injuria. The argument is not sound... Asa matter of fact, 
in condemnation cases, seldom is the particular use to which 
the property has been put transferred. Almost always that 
use is destroyed in order that another may be acquired. 
The farmer surrenders a part of his farm to the railroad 
company, not that the company may continue its use for 
farming purposes, but that the public may acquire the bene- 
fit in another direction; so where land is flowed by a mill- 
dam. And thus itis generally. Here the use is taken away 
solely and directly for the benefit of the public. For no 
other reason and upon no other ground could it be disturbed. 
Of course, in this as in other cases, some use remains to the 
owner, but here, as elsewhere, the use which is of special 
value is taken from him for the benefit of the public. And 
this is not a consequential result. It is not that the profits 
of his manufacture are reduced by reason of a prohibition 
upon sales. The law speaks to him by direct command and 
says—stop your manufacturing. It is idle to talk of conse- 
quential results and injuries when the law in direct language 
forbids the use of the premises for a brewery. 


“T assert secondly that natural equity as well as constitu- 
tional guarantee forbids such a taking of private property 
for the public good without compensation. In the case of 
the State vs. Mugler, 29 Kas., 252, this question was pre- 
sented to the supreme court of Kansas, and as a member of 
that court I then expressed this opinion. I am aware tnat 
my brethren differed with me, and the court held that the 
State constitution carried no such proposition. In view of 
that decision I shall have little to say in respect to the guar- 
antees of the State constitution. I may, however, be per- 
mitted to say, and I do it with the highest respect for the 
members of that court and with the utmost deference to its 
opinion and judgment, that in the light of the frequent dis- 
cussions of the question since that decision, and the more I 
reflected thereon, the more profoundly am I convinced that 
the guarantees of safety and protection to private property 

-contained within our State constitution forbid that any man 
should thus be despoiled of that which gives value to his 
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property for the sake of the public good without first re- 
ceiving compensation for that which is taken from him. 

“Turning to the opinions of other courts I find strong in- 
dorsement of the proposition I have asserted. In case of 
Lake View vs. Rose Hill Cemetery Company, 70 Ills., 191, 
the court says: ‘ We are unwilling to concede the existence 
of an indefinable power, superior to the constitution, that 
may be invoked whenever the legislature may deein the 
public exigency may require it, by which a party may be 
capriciously deprived of his property or its use, whether 
such property consists of franchises or tangible forms of 
property. 

“The constitution of New Jersey contains no such guaran- 
tees as ours, yet the supreme court of that State, in Sinnick- 
son vs. Johnson, 2 Harrison, 129, declares: 

“That this power to take private property reaches back 
of all constitutional provision, and it seems to have been a 
settled principle of universai law that the right to compen- 
sation is an incident to the exercise of that power; that the 
one is inseparably connected with the other; that they may 
be said to exist, not as separate and distinct principles, but 
as parts of one and the same principle. 

“The constitution of New York was similarly deficient, 
and yet in Gardner vs. Newburg, 2 Johns. Ch., 162, Chancel- 
lor Kent granted an injunction to prevent the trustees from 
diverting the water of a certain stream flowing over plain- 
tiff’s land from its usual course, because the act of the 
legislature which authorized it had made no provision for 
compensating the plaintiff for the injury thus done to his 
land. After citing several continental jurists on this right 
of eminent domain he says that, while they admit that pri- 
vate property may be taken for public uses when public 
necessity or utility requires, they all lay it down as a clear 
principle of natural equity that the individual whose prop- 
erty is thus sacrificed must be indemnified; and, he adds, 
that the principles and practices of the English Government 
are equally explicit on this point. 

“Were similar action taken bv the State in respect to 
other industries, I can but think the vigor of constitutional 
guarantees would seem clearer. In my own city is a large 
manufacturing establishment, in which hundreds of thou- 
sands of dollars have been invested for the making of glu- 
cose. This is an inferior kind of sugar, and, in the opinion 
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of some, a deleterious article; but the industry is legal, the 
manufacture not forbidden. Suppose the next legislature 
should believe that glucose was injurious to the public 
health and forbid its manufacture, could the wheels of that 
manufactory be stayed and the value of that investment be 
destroyed without compensation? Take also the illustra- 
tion of playing-cards, which by reason of their use for gam- 
bling purposes are, in the judgment of many good people, a 
bane to society. If a factory for their manufacture was 
established, when, as now, a perfectly legal industry, would 
the owner hold his investment subject to the opinions of 
perhaps a temporary majority ? | 

“Or take a still stronger illustration : This is a corn-grow- 
ing State, yet wheat is-also raised abundantly, and many 
flour-mills exist. Suppose the legislature should determine 
that the best interests of the State would be promoted by 
stopping the growing of wheat and increasing the crop of 
corn, and to that end should prohibit the milling of flour, 
must the owners without compensation abandon their mill- 
ing and sacrifice their investment? Does not natural jus- 
tice, as well as constitutional guarantee, compel compensa- 
tion as acondition to such sacrifice? Yet who can state 
what the law will recognize as a legal distinction between 
those cases and this? Of course, it will be said that no 
legislature would ever think of such extreme and unrea- 
sonable action. But the question for courts to determine is 
not what is likely to be done, but what can be done. 

“Thirdly, I affirm that no matter what legislative enact- 
ments may be had, what forms of procedure, judicial or 
otherwise, may be prescribed, there is not ‘due process of 
law,’ if the plain purpose and inevitable result is the spolia- 
tion of private property for the benefit of the public with- 
out compensation. It is a mistake to say that the forms of 
law alone constitute ‘due process.’ No complete and perfect 
definition of the phrase ‘due process of law” has yet been 
given. The most familiar, and one for ordinary cases suf- 
ficiently accurate, is that given by Daniel Webster in the 
celebrated Dartmouth College Case, the ‘law of the land’ 
being substantially equivalent to ‘due process of law,’ as 
follows: ‘By the law of the land is meant the general law, 
which hears before it condemns, which proceeds upon in- 
quiry, and renders judgment only upon trial.’ 
“ But, as said by Mr. Justice Miller, in Davidson vs. New 
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Orleans, 96 U. S., 104, it is probably better ‘to leave the 
meaning to be evolved by the gradual process of judicial in- 
clusion and exclusion, as the cases presented for decision 
shall require, with the reasoning on which such decisions 
may be founded.’ 

“Tn the same case, Mr. Justice Bradley adds these words : 
‘In judging what is ‘due process of law,’ respect must be 
had to the cause and object of the taking, whether under 
the taxing power, the power of eminent domain or the power 
of assessment for local improvements, or none of these; and, 
if found to be suitable or admissible in the special case, it 
will be adjudged to be ‘due process of law;’ but if found 
to be arbitrary, oppressive, and unjust it may be declared to 
be not ‘ due process of law.’ 

“In Maurray’s Lessee vs. Hoboken L.’& I. Co., 18 How., 
266, the Supreme Court thus limits the meaning of the 

hrase: 

“<The Constitution contains no description of these processes 
which it was intended to allow or forbid. It does not even 
declare what principles are to be applied to ascertain whether 
it be due process. It is manifest that it was not left to the 
legislative power to enact any process which might be de- 
vised. ‘The article is a restraint on the legislative, as well 
as on the executive and judicial powers of the Government, 
and cannot be so construed as to leave Congress free to make 
any process “ due process of law” by its mere will.’ 

“ Now, in the case at bar, while judicial proceedings are 
prescribed, yet the spoliation is the direct command of the 
legislature, and the judicial proceedings are only the ma- 
chinery to execute that command. No discretion is left to 
the courts. The legislature has in terms said to defendants, 
stop your use of your brewery, and has directed the courts 
to enforce that command. There is nothing but mere 
machinery between the legislative edict and an unused 
valueless manufactory. As well might the executive as the 
courts be charged with the enforcement of this command. 
Such a command, no matter how enforced, operates to de- 
prive the citizen of the value of his property without com- 
pensation, is, in the language of Mr. Justice Bradley, supra, 
‘arbitrary, oppressive, and unjust,’ and therefore should be 
‘declared to be not due process of law.’ ” 


State vs. Waldfff et al., 26 Fed. Rep., 178. 
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It is deemed unnecessary to discuss further the meaning - 
of the term “due process of law.” That has been done in 
the first part of this argument, and nothing can be added 
to what is so forcibly expressed by Judge Brewer. 

That the questions presented are of the gravest nature, 
and that great difference of opinion has arisen in regard to 
them admit of no doubt. 

Even so eminent and experienced a jurist as Judge Cooley, 
says: 


“ Perhaps there is no instance in which the power of the 
legislature to make such regulations as may destroy the 
value of property, without compensation to the owner, ap- 
pears in a more striking light than in the case of these 
statutes. The trade in alcoholic drinks being lawful, and 
the capital employed in it being fully protected by law, the 
legislature then steps in and by an enactment based on 
general principles of public utility annihilates the traffic, 
destroys altogether the employment, and reduces to a nomi- 
nal value the property on hand. ‘Even the keeping of that 
. for the purpose of sale becomes a criminal offense, and with- 
out any change whatever in his own conduct or employment 
the merchant of yesterday becomes the criminal of to-day, 
and the very building in which he lives and conducts the 
business, which to that moment was lawful, becomes the 
subject of legal proceedings, if the statute shall so declare, 
and liable to be proceeded against for a forfeiture. A statute 
which can do this must be justified upon the highest reasons 
of public benefit, but whether satisfactory or not they ad- 
dress themselves exclusively to the legislative wisdom.” 

Cooley on Constitutional Limitations, 583. 


The high character of the writer of the above as a jurist 
and commentator forbids the suspicion that he meant to de- 
clare that the legislature could so exercise the police power 
as to destroy vested rights of property without compensation 
and that the citizen is left without redress in the courts. It 
is true that the legislature may, in its discretion, enact such 
laws as it may deem proper, but its power is limited by con- 
stitutional provisions, and there are personal and property 
rights beyond and above its control. 
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No legislature can prevent the citizen from manufactur- 
ing any article, the manufacture of which does not endanger 
or affect the lives or property of others. Nor can any legis- 
lature deprive the citizen of vested rights in property with- 
out compensation. 

It is not claimed that the plaintiff in error, in the language 
of the learned judge who delivered the opinion of the supreme 
court of Kansas, “could go on with or without legislation 
and with or without a license manufacturing beer forever,” 
or that “ he founds his right to continue to manufacture beer 
solely and exclusively upon his supposed vested right to 
operate his brewery in undisturbed tranquility forever.” No 
such claim has ever existed except in the judicial imagina- 
tion. 

But the plaintiff does claim most earnestly and confidently 
that his right to operate his brewery, as vested in him by the 
laws of Kansas, cannot be taken away by the State without 
just compensation. For an exhaustive discussion of the 
question see— 

Wynhamer vs. The People, 15th Ker., 378. 
a Beebe vs. State, 6th Ind., 501. 
| G. G. VEst, 
(cecteebthruae Grav Gace For Plaintiff in Error. 
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CASE STATED. 

Tue defendant, Peter Mugler, was prosecuted criminally 
in two different cases for the violation of the prohibitory 
liquor law of the State of Kansas. In the first case, the in- 
dictment contained one count, charging that the defendant 
“did unlawfully manufacture and did assist and abet in the 
“manufacture of certain intoxicating liquors on, to wit, the 
“1st day of November, A. D. 1881, in violation of the pro- 
“ visions of an act entitled ‘An act to prohibit the manufac- 
“ture and sale of intoxicating liquors, except for medical, 
‘“‘ mechanical and scientific purposes, and to regulate the manu- 
‘facture and sale thereof for such excepted purposes.’” The 
trial was had in this case before the court without a jury, upon 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


PETER MUGLER, Plaintiff in Error, 
vs. 
STATE OF KANSAS, Defendant in Error. 


IN ERROR FROM THE SUPREME COURT OF 
THE STATE OF KANSAS. 


BRIEF AND ARGUMENT FOR DEFENDANT IN ERROR 


CASE STATED. 


THE defendant, Peter Mugler, was prosecuted criminally 
in two different cases for the violation of the prohibitory 
liquor law of the State of Kansas. In the first case, the in- 
dictment contained one count, charging that the defendant 
“did unlawfully manufacture and did assist and abet in the 
“manufacture of certain intoxicating liquors on, to wit, the 
“1st day of November, A. D. 1881, in violation of the pro- 
“ visions of an act entitled ‘An act to prohibit the manufac- 
“ture and sale of intoxicating liquors, except for medical, 
‘‘ mechanical and scientific purposes, and to regulate the manu- 
“‘ facture and sale thereof for such excepted purposes.’” The 
trial was had in this case before the court without a jury, upon 
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an agreed statement of facts, which statement of facts is as 


follows : , 

“Tt is hereby stipulated and agreed that the facts in the 
above-entitled case are and that the evidence would prove 
them to be as foilows: 

“That the defendant, Peter Mugler, has been a resident of 
the State of Kansas continually since the year 1872. That, 
being foreign born, he in that year declared his intention to 
become a citizen of the United States, and always since that 
time, intending to become such citizen, he did, in the month 
of June, 1881, by the judgment of the District Court of 
Wyandotte county, Kansas, become a fall citizen of the 
United States and of the State of Kansas, 

“That in the year 1877, said defendant erected and fie 
nishéd a brewery on lots Nos, 152 and 154, on Third street, 
in the city of Salina, Saline county, Kansas, for use in the 
—— of an intoxicating malt liquor, commonly known 
as beer, 

“That such building was specially constructed and adapted 
for the manufacture of such malt liquor, at an actual cost and 


expense to said defendant of ten thousand dollars, and was 
used by him for the purpose for which it was designed and 
intended, after its completion in 1877 and up to May 1, 1881; 
that said brewery was at all times after its ee and on 


May 1, 1881, worth the sum of ten thousand dollars for use 
in the manufacture of said beer, and is not worth to exceed 
the sum of twenty-five hundred dollars for any other purpose ; 
that said defendant, since October 1, 1881, has used said 
brewery in the manner and for the purpose for which it was 
constructed and adapted, by the manufacture therein of such 
intoxicating malt liquors, and at the time of the manufacture 
of said malt liquor said defendant had no permit to manu- 
facture the same for medical, scientific or mechanical purposes 
as provided by chapter 28 of the laws of 1881. 

“And the foregoing was all the evidence introduced in this 
case, and upon which a finding of guilty was made.” 


The defendant was found guilty and fined $100, and ap- 
pealed to the Supreme Court of the State of Kansas, where 
the court below was affirmed. A writ of error was sued out, 
upon the grounds that the proceedings in said suit involved 
the validity of a constitutional enactment of the State of Kan- 
sas, and of a statute of said State, the defendant claiming that 
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said constitutional enactment and statute are in violation of 
the constitution of the United States, and the judgment of 
said Supreme Court of the State of Kansas being in favor of 
the validity of said enactment and statute. 

Plaintiff in error invoked in the argument before the Su- 
preme Court of the State of Kansas a portion of the first 
section of the fourteenth amendment to the Constitution of 
the United States, which provides: “Nor shall any State de- 
— “prive any person of life, Hiberty or property without due 
process of law.” : 

The amendment to the Constitution of the State of Kansas 
which is complained of is as follows: 


“The manufacture and sale of intoxicating liquors shall be 
forever prohibited in this State, except for medical, scientific 
and mechanical purposes.” (Article 15, sec, 10, Constitution 
of the State of Kansas.) 


This amendment was adopted by the people November 2, 
1880. The statute complained of is chapter 128 of the laws 
of Kansas, passed in 1881. That statute became operative 
May 1,1881. Section eight of that statute is as follows: 


“Any person, without taking out and having a permit to 
manufacture intoxicating liquors as provided in this act, who 
shall manufacture, or aid, assist or abet in the manufacture 
of any of the liquors mentioned in section one of this act, 
shall \ deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall suffer the same punishment as provided in 
the last preceding section of this act for unlawfully selling 
such liquors.” 


Section five of that statute is as follows: 


“No person shall manufacture or assist in the manufac- 
ture of intoxicating liquors in this State, except for medical, 
scientific or mechanical purposes. Any person or persons 
desiring to manufacture any of the liquors mentioned in sec- 
tion one of this act, for — \ — — a 

urposes, shall present to the probate judge of the county 
wherein such iden is Setmieed to be canted on, a petition 
asking a permit for such purpose, setting forth the name of 
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the applicant, the place where it is desired to carry on such 
business, and the kind of liquor to be manufactured. Such 
meron shall have appended thereto a certificate, signed by at 
east twelve citizens of the township or city where such busi- 
ness is sought to be established, certifying that such applicant 
is a person of good moral character, temperate in his habits, 
and a proper person to manufacture and sell ae 
liquors. Such applicant shall file with said petition a bon 
to the State of Kansas, in the sum of ten thousand dollars, 
conditioned that, for any violation of the provisions of this 
act, said bond shall be forfeited. Such bond shall be signed 
by said applicant or applicants as principal or principals, and 
by at least three sureties, who shall justify under oath in the 
sum of seven thousand dollars each, and who shall be of the 
number signing said petition. The probate judge shall con- 
sider such petition and bond, and, if satisfied that such peti- 
tion is true and that the bond is sufficient, may in his 
discretion grant a permit to manufacture intoxicating liquors 
for medical, scientific and mechanical purposes. The said 
permit, the order granting the same, and the bond and justi- 
fication thereon, shall be forthwith recorded by said probate 
judge in the same manner and with like effect as in a case of 
a permit to sell such liquors as provided in section two of 
this act; and the probate judge shall be entitled to the same 
fee for his services, to be paid by the applicant. Such man- 
ufacturer shall keep a book wherein shall be entered a com- 
plete record of the liquors manufactured by him, the sales 
made, with the dates thereof, the name and residence of the 
purchaser, the kind and quantity of liquors sold, and the 
price received or charged therefor. An abstract of such 
record, verified by the affidavit of the manufacturer, shall be 
filed quarterly in said probate court, at the end of each 
quarter during the period covered by such permit. Such 
manufacturer shall sell the liquor so manufactured only for 
medical, mechanical and scientific purposes, and only in orig- 
inal packages. He shall not sell such liquors for medical 

urposes except to druggists who at the time of such sale 
shall be duly authorized to sell intoxicating liquors as pro- 
vided in this act; and he shall sell such liquors to no other 
person or persons, associations or corporations, except for 
scientific or mechanical purposes, and then only in quantities 
not less than five gallons.” 


This statute and this constitutional amendment have received 
a construction at the hands of the Supreme Court of the State 
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of Kansas. In the Prohibitory Amendment Cases, 24 Kas., 
and in the case at bar, 29 Kas, 252, the Supreme Court of 
Kansas has declared the effect and meaning of these enact- 
ments, has defined the rights and liabilities of citizens, and 
has set forth clearly and completely the force and effect of 
prior liquor legislation. 

We suppose that this court will accept the construction put 
upon the various statutes by the Supreme Court of Kansas, 
so far as that construction defines the privileges and liabilities 
of Peter Mugler under the old law and under the new, and 
will merely determine the question whether those new laws, so 
construed, have withdrawn from Peter Mugler any privileges 
or rights guaranteed him by the Constitution of the United 


States. 
The following extract is from the opinion of the Kansas 
Supreme Court, filed in this case: 


“This brings us to a comparison between the former re- 
strictive and prohibitory liquor laws of this State, and the 
present restrictive and prohibitory liquor laws. In 1877, 
when the defendant erected his brewery, he had a right to 
manufacture all the beer or other intoxicating liquors which 
he chose; and he can do so still, provided he first obtains a 
permit therefor from the probate judge, and he can easily ob- 
tain the permit by complying with the terms and conditions 
upon which permits are issued. At that time he could man- 
ufacture intoxicating liquors for any purpose which he chose, 
but since the adoption of the constitutional amendment in 
November, 1880, he can manufacture such liquors only for 
medical, scientific and mechanical purposes. His right to sell 
intoxicating liquors, however, was always restricted. In 1877, 
under the then existing laws, he had no right to sell his beer 
or any other intoxicating liquor in any quantity, or in any 
place in Kansas, or to any person, unless he had first obtained 
a license therefor. (The State v. Volmer, 6 Kas. 371; Dolson 
v. Hope, 7 Kas. 161; Alexander v. O’ Donnell, 12 Kas. 608.) 
And such is still the law. The license is now called a ‘ permit.’ 
But even with a license the defendant had no right under the 
old laws to sell his beer on Sundays, or on election days, or 
on the fourths of July; or to any person who was in the habit 
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of becoming intoxicated against the known wishes of his wife, 
child, parent, brother or sister; or to any minor against the 
consent of his parent or guardian; or at any place except the 

lace designated in his license, which in the present case would 
ape been the city of Salina. Besides, the defendant had no 
assurance under the old laws that he could procure a license. 
Licenses were not granted to anybody and everybody, but 
only to a select few, and then the license would continue 
in force for a period of one year only, and no person 
could have any assurance that his license would be renewed. 
Both the issuing and the renewal of licenses depended 
entirely upon the temper and disposition of the community 
in which the application was made. Under the old laws, 
each community was given the privilege of determining for 
itself whether licenses to sell intoxicating liquors should be 
issued, or not, and if none were issued, then the old law was 
as much a prohibition law as the present liquor law. The 
old law might properly be called not only a license law, but 
also an option a, and a contingent prohibition law—for 
licenses were allowed to be issued at the option of each com- 


munity; and if they were not issued the law would become a 
virtual prohibition law. Under the old law the entire State 
might have become a complete prohibition State, at the — 


of its several communities, or each community might have 
authorized the issue of licenses, as it chose. In this respect 
the old law and the present law differ. The old law left the 
question of prohibition or license with each community, se 

arately and exclusively, while the present law shecvetienlly 
enforces prohibition upon all communities, whether they are 
willing or unwilling. We do not here wish to be understood 
as saying that our present liquor law, or any liquor law which 
we have ever had in Kansas, is or has been an absolute and 
unqualified prohibitory liquor law. None of them have been 
more than limited wn qualified prohibition laws. Under the 
old law, the defendant, with a license, could sell his beer to 
any person and to all persons, with the exceptions heretofore 
mentioned, but under the present law, we suppose he is sub- 
ject to at least one other restriction in his sales as to persons. 
He cannot now sell his beer for medical pur , except to 
druggists. It would seem, however, that with a permit he 
may now sell his beer, for scientific and mechanical purposes, 
to any and every person who might wish to purchase the same. 
And therefore it would seem that in this respect no additional 
restrictions over the old law are imposed. We think it will 
now appear that the old law and the new are not so vastly 
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different as has been by some persons sup . Both restrict 
sales as to times, places and persons, and the present law as 
to purposes ; and yet both laws allow sales to be made. Under 
the old law the defendant never had any authority to sell his 
beer, except with a license. He never had any positive assur- 
ance that a license would be granted to him, or if granted 
that it would be extended or renewed ; and even with a license 
he could not sell his beer at any other place than at the city 
of Salina. And his right to sell beer for any considerable 
length of time was always based upon many uncertainties and 
contingencies. Under the present law, the defendant, with a 
permit, which he can easily obtain, can manufacture all the 
beer for medical, scientific and mechanical purposes which he 
chooses to manufacture, and can sell the same for such pur- 
poses, provided he can find purchasers therefor. The material 
restrictions imposed by the present law, in addition to those 
imposed by the old law, are simply as to the purposes for 
which he may sell, and as to the persons to whom he may 
sell for medical purposes. There are no other material or sub- 


stantial restrictions.”’ 


ARGUMENT. 
The portion of the Constitution upon which plaintiff in 
error relies is as follows: 


“Nor shall any State deprive any person of life, liberty or 
property without due process of law.” 


I 


Meaning of the word “Property” as used in the 
Amendment. 


“The third absolute right, inherent in every Englishman, 
is that of property, which consists in the free use, enjoyment 
and disposal of all his acquisitions, without any control or 
diminution save only by the law of the land.” (Blackstone’s 
Commentaries, 138.) 


We believe that these words reveal the precise force and 
meaning of the word “property” as used in the fourteenth 
amendment. When that amendment was adopted, the Fed- 
eral and State courts had generally and clearly recognized 
the police power of the State. This power was recognized as 
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a part of the law of the land. The idea of liberty carried 
with it and was limited by the idea of the police power of 
the State; and the idea of property consisted of two attri- 
butes, the right of use and the right of disposal, each modi- 
fied by the idea of the police power of the State. The police 
power at the time of the adoption of the amendment was a 
component part of the idea of property. 

The word “property” has two distinct aspects. Consid- 
ered objectively it stands for the tangible, physical thing. 
Considered subjectively it is the right of the person in regard 
to that thing. And the right of the person in regard to that 
thing is a two-fold right: 

1. The right to sell. 
2. The right to use. 


And these rights are understood as limited by whatever 
police power in the State was generally recognized in the 


jurisprudence of America at the time of the passage of the 
amendment. 
That power is discussed at length hereafter. 


II. 


What Property had Plaintiff before ‘the Passage of 
the Law under which He was Convicted? 


It does not appear from the agreed statement of facts that 
Peter Mugler was the owner of the brewery when this amend- 
ment was passed, or when the offense of which he was con- 
victed was committed, unless ownership is to be inferred from 
use and occupation. Can he avail himself of the constitu- 
tional defense, without making it appear affirmatively that he 
owned the brewery at the time of committing the offense? 

The plea alleges that plaintiff in error erected the brewery, 
at an expense of ten thousand dollars, and that he has. been 
since that time and now is the owner of said property. 
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The agreed statement of facts, while in the main admitting 
the allegations of the plea, is silent as to ownership. 

The question was not raised before the Supreme Court of 
the State. Is there not the same ground for concluding that 
this is merely a moot case that there was for concluding the 
case of Bartemeyer v. Iowa to be so? 

But suppose this court concludes that there is sufficient ev- 
idence here to show ownership before the passage of the law, 
and continuous ownership thereafter, down to and including 
the date when the misdemeanor was committed, what were 
plaintiff’s rights with respect to this brewery before the pas- 
sage of the prohibitory law, and at the time when he made 
his investment? Those rights, and the nature of the tenure 
by which he held them, are set forth in the opinion of the 
Supreme Court of Kansas filed herein. 


We hold: First, that he had the right to sell his brewery. 
Second, that he had the right to use it for the purposes for 
which it was erected; but that this right was limited by the 
general police power of the State, as well as the statutes of 
Kansas, and that by reason of that police power, and by rea- 
son of the statute law of the State in force at the time this 
brewery was erected, this right was a defeasible and preca- 


rious right—a mere privilege or license. 

1. We hold, that the common law of England, that the 
courts and legislatures of the States, that this court and the 
Congress of the United States, had by a multitude of deci- 
sions and enactments, branded the right to manufacture and 
sell intoxicating liquors as a peculiarly temporary, defeasible 
and transient right, as particularly subject to the police power 
and the will of the people. 

2. We hold that plaintiff’s right to use his brewery for 
the purposes for which it was erected was, under the statutes 
of Kansas, in fact no right at all, but a mere license. 
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It is said by the Supreme Court of Kansas, in this case, 
that before the present prohibition laws there was no direct 
statutory restriction upon the manufacture of intoxicating 
liquors. But it will also be seen from this opinion that the 
sale was always closely restricted. Sale was a_ privilege; it 
was upon license; it depended upon the arbitrary will of the 
community, (Magler eo State, 29 Kansas, 252.) The privi- 
lege to sell is all: that makes manuftetare possible or desi. 
able “This court said, in Brown a Meandand, 12 Wheat, 
419, that “sale is the abject of all Iportation of goeds, and 
“the power te allow importation must therefire Imply the 
“power to authorize the sale of the thing imported; that 
*oansequently a penalty inflicted far selling an article in the 
“character of an importer is in opposition to the act of Con- 
“gress which authorizes importation.” 

So in this case we think it must be said that sale is the 
object of manufacture, and that if this court has power to 
allow plaintiff to manufacture, it must by implication have 
power to authorize the sale of the thing manufactured. Sale 
of liquors manufactured was the real aim of plaintiff’s invest- 
ment, and the premises were adapted to the manufacture of 
liquors for sale; the privilege to sell what was manufactured 
was what induced this investment and what made valuable 
this brewery. At the time this investment was made the 
privilege to sell. or give away intoxicating liquors was a 
wholly conditional, contingent and defeasible one. The sub- 
stantial value of this investment lay in the privilege to sell; 
and this privilege the statutes of Kansas distinctly pro- 
nounced to be a privilege and in no sense a right, a privilege 
wholly subject to the police power of the State. Sale of in- 
toxicating liquors was tolerated by the law of the State under 
certain conditions. That was all. 


Sale ts the object of manufacture. Without the privilege of 
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sale, the privilege of manufacture is barren. In Brown v., 
Maryland, supra, this court, construing the Censtitution, and, 
in accordance with the established rule, construing it strictly, 
declares a State statute unconstitutional; and that decision is 
based upon the proposition that the saleis the object of importa- 
tion, in spite of the fact that some importations might be for 
the private use of the importer, or for the purpose of sending 
into another State than the one into which the importation 
Was meade, 

Will not this court, then, hold to a similar proposition, in- 
voked in defense of a State statute? No claim is here made 
that plaintitt in errer built his brewery for the purpose of 
manuireturing for his own use; and such a claim, if made, 
would be nothing short of absurd, = W hen some “plaintiff 
comes: here, who has been indicted for brewing beer, which it 
appears was for his own use, then, a at all events, will be time 
enough to to enter into that question. 

“But Judge BREWER, in State v. Walruff, 26 Federal Re- 
porter, page 178, says: “Counsel claimed that the right to 
“manufacture without the right to sell was a barren right. 
“ Whatever limitations may exist in Kansas, the markets of 
“the world are open; and with such markets, the right to 
“ manufacture is far from a barren right.” While the privi- 
lege to manufacture for sale within the State may have been 
a mere license—a privilege which the State might at any time 
withdraw —that plaintiff still has an absolute right to manu- 
facture for sale outside the State. 

To which we reply : 

1. A State in the enactment of law contemplates the exist- 
ence of no other sovereignty than itself. Thus, the Supreme 
Court, in Bartemeyer v. Iowa, 18 Wall. 129, intimates that 
an enactment in that State prohibiting sale takes away all 
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right to sell, notwithstanding there are many other markets 
for liquor: outside that State: See also Wynhamer v. People, 
13 N. Y. 378. - 

2. It does not appear in this case that plaintiff had the 
commercial power to sell outside the state—that he was so 
situated as to be able to do so with profit. The contrary 
would appear to be true from all the facts which appear in 
this case. The brewery cost only ten thousand dollars, and 
was situated in the very center of the State, remote from all 
outside markets. 

At the time the brewery was erected, the right to sell was 
a defeasible right, or rather, defendant had a mere privilege 
to sell. The State had reserved the right to withdraw this 
privilege at any time. (29 Kas. 252.) : 

The privilege to manufacture was not, it is true, in terms 
restricted; but by a clear and indubitable inference it was; 
there was a de facto, a commercial limitation. The case of 
Beer Co. v. Massachusetts holds that the grant of right to 
manufacture carried with it right to sell. We apprehend, 
then, that a restriction on the right to sell is a restriction on 
the manufacture. The law made this limitation by fair infer- 
ence. Sale is the object of manufacture. Without the priv- 
ilege to sell, plaintiff could not, in the very nature of things, 
continue the manufacture. 

The Supreme Court, in Beer Co. v. Massachusetis, 97 U.S. 
32, says: “The right to manufacture includes the incidental 
right to dispose of the liquors manufactured.” To take away 
the right to sell is to take away, de facto, the right to manu- 
facture for sale. 

We conclude, therefore, that the right of defendants to man- 
ufacture for sale was a defeasible, conditional right, as was 
the right to sell, subject at all times to be withdrawn. 
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We conclude further, that before the enactment of the pro- 
hibitory statutes, plaintiff had the privilege to use this 
brewery : 

1. In the manufacture of liquors for sale as a beverage. 

2. In the manufacture of liquors for sale for medical, me- 
chanical and scientific purposes. 

But these privileges were defeasible, impliedly, under the 
general police power of the State, and expressly under the 
statutes of Kansas. Plaintiff made his investment with the 
knowledge and in the face of this state of the law. 


ITI. 


Of what Property was Plaintiff in Error deprived 
by the Prohibitory Law? 


It is not claimed that plaintiff in error is deprived of any 
property objectively considered. He still has possession of 
his brewery. | 

It is not claimed that plaintiff is deprived of his brewery 
subjectively considered, so far as the right to sell it is con- 
cerned. 

It is not claimed that plaintiff is deprived of his property 
by being deprived of its use generally. 

The only claim is that defendant has been deprived of one 
particular use, of one particular privilege. 

That privilege is the privilege to use his brewery for the 
manufacture of liquors for sale as a beverage. 

This is the construction put upon the constitutional amend- 
ment and the prohibitory statute by the Supreme Court of 
Kansas. They say in the opinion filed in this case: 

“Tn 1877, when the defendant erected his brewery, he had 
a right to manufacture all the beer or other intoxicating 


liquor which he chose; and he can do so still, provided he 
first obtains a permit therefor from the probate judge; and 
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he can easily obtain the permit by complying with the terms 
and conditions upon which permits are issued. At that time 
he could manufacture intoxicating liquors for any purpose 
which he chose; but since the adoption of the constitutional 
amendment, in November, 1880, he can manufacture such 
liquors only for medical, scientific and mechanical purposes. 
His right to sell intoxicating liquors, however, has always 
been restricted.” 


The Supreme Court of Kansas says that plaintiff in error 
may still’ manufacture for sale as a medicine. But suppose 
the practical effect of the law is, to deprive plaintiff in error 
of the right to manufacture as a medicine, still we contend 
that he has not been deprived of any “property” within the 
meaning of the constitution. The object of manufacture is 
sale. Manufacture is a commercial term which carries with 
it the idea of sale. Everything in this case indicates that sale 
within the State was the sole and only purpose that plaintiff 
could have had in erecting his brewery, and using it in the 
manufacture of intoxicants. 

This court has decided that the absolute prohibition of the 
sale of intoxicating drinks is not contravened by anything in 
the Constitution of the United States. (Foster v. Kansas, 112 
U. S. 201; Beer Company v. Massachusetts, 97 U. S. 25; 
Bartemeyer v. Iowa, 16 Wall. 129.) 

In Foster v. The State, this court says: 


“‘As the question of the constitutionality of the statute was 
directly raised by the defendant, and decided against him by 
the court, [the Supreme Court of Kansas,] we have jurisdic- 
tion, and the motion to dismiss must be overruled; but as 
every one of the questions which we are asked to consider has 
been already settled in this court, the motion to affirm is 
granted. In Bartemeyer v. Iowa, 18 Wall. 129, it was de- 
cided that a State law prohibiting the manufacture and sale 
of intoxicating liquors was not repugnant to the Constitution 
of the United States. This was reaffirmed in Beer Company 
v. Massachusetts, 97 U. S. 25, and that question is now no 
longer open in this court.” 
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Plaintiff in error has not been deprived of any property, 
but only of a privilege which, both by the statutes of Kansas 
and the common law, was always defeasible. 


IV. 
The Law was within the Police Power of the State. 


We have urged that the word “property,” as used in the 
fourteenth amendment, is, by any proper definition, limited 
by the police power of the State; that the word is used in 
that amendment with reference of a generally conceded power 
in the State to restrict the use of property as it has been re- 
stricted in Kansas. 

It has been said by this court that the fourteenth amend- 
ment was not intended to interfere with the police power of 
the State. 


It may be asserted that the proper exercise of the police 


power is “due process of law.” 

If either of these propositions stands—and it matters not 
which —it becomes necessary to examine the decisions which 
define this police power, unless indeed the court shall have 
determined that the statutes of Kansas were such when Mug- 
ler made his investment that he has no cause of complaint, 


_be the general police power what it may. 


Some Decisions Prior to the 14th Amendment. 


Prior to the adoption of the fourteenth amendment, it was 
fully conceded by the Supreme Court of the United States 
that the regulation of the liquor traffic was purely and 
exclusively a matter of State control. As early as the License 
Cases, 5 How. 504, 631, decided in 1846, Justice GRIER said : 


“Tt has been frequently decided by this court that the pow- 
ers which relate to merely municipal regulations, or what may 
more properly be termed internal police, are not surrendered 
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by the State or restrained by the Constitution of the United 
States, and that consequently, in relation to these, the author- 
ity of a State is complete, unqualified and conclusive. With- 
out attempting to define what are the peculiar subjects or 
limits of this power, it may safely be affirmed that every law 
for restraint and punishment of crime, for the preservation of 
public peace, health, and morals, must come within this cat- 


egory.” 
And in the same cases Mr. Justice MCLEAN said: 


“And if the foreign article be injurious to the health or 
morals of the community, a State may, in the exercise of that 
great and conservative police power which lies at the founda- 
tion of its prosperity, prohibit the sale of it.” 


' Mr. Justice Carron held: 


“T admit as inevitable, that, if the State has the power to 
restrain by licenses, she has the discretionary power to judge 
the limit, and she may go to the length of prohibiting sales 
altogether, if such be her policy; and that, if this court can- 
not interfere in the cases before us, so neither could we inter- 
fere in the extreme case of entire exclusion, except to protect 
imports belonging to foreign commerce, as already defined.” 


Mr. Justice WoopBuRY said: 


“From the first settlement of this country, and in most 
other nations, ancient or modern, civilized or savage, it has 
been found useful to discountenance excess in the use of intox- 
icating liquor. And without entering here into the question 
whether legislation may not, on this as other eauhei, edie 
at times intemperate and react injuriously to the salutary ob- 
jects sought to be promoted, it is enough to say, under the 
genera! aspect of it, that the legislation here is neither novel 
or unextraordinary, nor apparently designed to promote other 
objects than physical, social and moral improvement. On the 
contrary, its tendency clearly is to reduce family expenditures, 
secure health, lessen pauperism and crime, and codperate with 
rather than counteract the apparent policy of the General Gov- 
ernment itself in respect to the disuse of ardent spirits. They 
aim then at a right object. They are calculated to promote 
it. They are adapted to no other. And no other or sinister 
or improper view can, therefore, either with delicacy or truth, 
be imputed to them. But I go further on this point than 
some of the court, and wish to meet the case in front and in. 

ts worst bearings. If, as in the view of some, these license 
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laws were really in the nature of partial or entire prohibi- 
tions to sell certain articles within the limits of the State, as 
being dangerous to public health and morals, or were virtual 
taxes upon them as State property, in a fair ratio with other 
taxation, is does not seem to me that their conflict with the 
constitution would by any means be clear.” _ 


Mr. Justice GRIER used this emphatic language: 


“Tt is not necessary, for the sake of justifying the State 
legislation now in consideration, to array the appalling statis- 
tics of misery, pauperism and crime, which have their origin 
in the use and abuse of ardent spirits. The police power, 
which is exclusively in the State, is alone competent to the 
correction of these great evils, and all measures of restraint 
or prohibition necessary to effect the purpose are within the 
scope of that authority. There is no conflict of power or of 
legislation as between the State and the United States.” 


Judge CooLEy, before the adoption of the fourteenth 


amendment, said : 


“Those statutes which regulate or altogether prohibit the 
sale of intoxicating drinks as a beverage, have also been sup- 
posed to conflict with the Federal Constitution. Such of 
these, however, as assume to regulate only, and to prohibit 
sales by other persons than those who should be licensed by 
the public authorities, have not suggested any serious question 
of constitutional power. They are but the ordinary police 
regulations, such as the State may make in respect to all 
classes of trade or employment. 

“Tt would seem that the State laws known as prohibitory 
liquor laws, the purpose of which is to prevent altogether the 
manufacture and sale of intoxicating drinks as a beverage, so 
far as legislation can accomplish that object, cannot be held 
void as in conflict with the power of Congress to regulate 
commerce and to levy imposts and duties. And it has been 
held that they were not void, because tending to prevent the 
fulfillment of contracts previously made, and thereby violat- 
ing the obligation of contracts. 

‘The same laws have also been sustained when the question 
of conflict with State constitutions or with general funda- 
mental principles has been raised. They are looked upon as 
police regulations established by the legislature for the pre- 
vention of intemperance, pauperism, and crime, and for the 
abatement of nuisances. (Commonwealth v. Kendall, 12 Cush. 
414; Commonwealth v. Clapp, 5 Gray, 97; Commonwealth v. 
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Howe, 13 Gray, 26; Santo v. State, 2 Iowa, 202; Our House 
v. State, 4 Greene [ Iowa], 172; Zuwmhoff v. State, id. 526; 
State v. Donehey, 8 Lowa, 396; State v. Wheeler, 25 Conn. 
290; Reynolds v. Geary, 26 Conn. 179; Oviatt v. Pond, 29 
Conn. 479; People v. Hawley, 3 Mich. 330; People v. Gal- 
lagher, 4 Mich. 244; Jones v. People, 14 Ill. 196; State v. 
Prescott, 27 Vt. 194; Lincoln v. Smith, id. 328; Gill v. Par- 
ker, 31 Vt. 610. But see Beebe v. State, 6 Ind. 501; Mesh- 
meyer v. State, 11 Ind. 484; Wynehamer v. People, 13 N. Y. 
378. 

“Tn Reynolds v. Geary, 26 Conn. 179, it was held that the 
State law forbidding suits for the price of liquors sold was to 
be applied to contracts made out of the State, and lawful 
where made. 

“Tt has also been held competent to declare the liquor kept 
for sale a nuisance, and to provide legal process for its con- 
demnation and destruction, and to seize and condemn the 
building occupied as a dram-shop on the same ground. (Our 
House v. State, 4 Greene [Iowa], 172. See also Lincoln v. 
Smith, 27 Vt. 328; Oviatt v. Pond, 29 Conn. 479; State v. 
Robinson, 33 Maine, 568; License Cases, 5 How. 589. But 
see Wynehamer v. People, 13 N. Y. 378; Welch v. Stowell, 
2 Doug. [ Mich. ] 332.) 

“Perhaps there is no instance in which the power of the 
legislature to make such regulations as may destroy the value 
of property, without compensation to the owner, appears in 
a more striking light than in the case of these statutes. The 
trade in alcoholic drinks being lawful, and the capital em- 
ployed in it being fully protected by law, the legislature then 
steps in, and, by an enactment based on general reasons of 
public utility, annihilates the traffic, destroys altogether the 
employment, and reduces to a nominal value the property on 
hand. Even the keeping of that for the purposes of sale be- 
comes a criminal offense, and, without any change whatever 
in his own conduct or employment, the merchant of yesterday 
becomes the criminal of to-day; and the very building in 
which he lives and conducts his business, which to that mo- 
ment was lawful, becomes, perhaps, a nuisance, if the statute 
shall so declare, and. liable to be proceeded against for a for- 
feiture. A statute which can do this must be justified upon 
the highest reasons of public benefit; but whether satisfactory, 
or not, they rest exclusively in the legislative wisdom.” 
(Cooley on Constitutional Limitations, ed. 1868, pp. 581, 583, 
and 584.) 
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In People v. Hawley, 3 Mich. 330, a case almost identical 
with this case, the court said: 


“It is urged by the counsel for the defendant that, having 
a large investment of money in buildings and fixtures con- 
nected with his business of brewing ale and strong beer, which 
are useless for any other purpose, the legislature cannot de- 
prive him of the use of his said property for the purpose for 
which it was designed, without providing compensation for 
his buildings and fixtures. But we negative this assumption. 
In the exercise of its police power, a State has full power to 
prohibit, under penalties, the exercise of any trade or em- 
ployment which is found to be hazardous or injurious to its 
citizens and destructive of the best interests of society, with- 
out providing compensation to those upon whom the prohibi- 
tion operates.” 


It will thus be seen that a police power in every respect is 
broad as that for which we contend was already established 
long prior to the passage of the fourteenth amendment. 
The courts generally, at the time of the adoption of the 
fourteenth amendment, held the word “property” to imply 
the right to use, and the right to sell, subject to the police 
power of the State. And a number of State courts and the 
Supreme Court of the United States had recognized the par- 
ticular propriety and the clear right of exercising that power 
upon the liquor traffic. The amendment used the word 
“property” in this sense and with this limitation, and this 
was the meaning given the word by Blackstone: “The right 
“of property consists in the free use, enjoyment and disposal 
“of all acquisitions without any control or diminution save 
“only by the law of the land;” the police power being in- 
cluded in the phrase, the law of the land. 


Some Decisions Subsequent to the 14th Amend- 
ment. 


Speaking of the prohibition liquor law of Massachusetts, 
passed in 1869, the Supreme Court of the United States says: 


“Tf the public safety or the public morals require the dis- 
continuance of any manufacture or traffic, the hand of the 
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legislature cannot be stayed from providing for its discontin- 
uance by any incidental inconvenience which individuals or 
corporations may suffer. All rights are held subject to the 
police power of the State. Whatever difference of opinion 
may exist as to the extent and boundaries of the police power, 
and however difficult it may be to render a satisfactory defi- 
nition of it, there seems to be no doubt that it does extend to 
the protection of the lives, health, and property of the citi- 
zens and to the preservation of good order and the public 
morals, The legislature cannot, by any contract, divest itself 
of the power to provide for these objects. They belong em- 
phatically to the class of objects which demand the applica- 
tion of the maxim, ‘Salus populi suprema lex,’ and they are 
to be attained and snnvthel for by such appropriate means as 


the legislative discretion may devise. That discretion can no 
more be bargained away than the power itself.” (Beer Com- © 
pany v. Massachusetts, 97 U.S. 25.) 


In Barbier v. Connelly, 113 U. 8. 27, Mr. Justice FIELD, 
delivering the opinion of the court, says: 


“The fourteenth amendment, in declaring that no State 
shall deprive any person of life, liberty or property without 
due process of law, nor deny to any person within its ju- 
risdiction the equal protection of the laws, undoubtedly in- 
tended that there should be no arbitrary deprivation of life 
or liberty, or arbitrary spoliation of property, but that equal 
protection and security should be given to all under like cir- 
cumstances in the enjoyment of their personal and civil rights ; 
that all persons should be equally entitled to pursue their hap- 

iness, and re ape and enjoy property ; that they should have 
ike access to the courts of the country for the protection of 
their persons and property, the prevention and redress of 
wrongs, and the enforcement of contracts; that no impedi- 
ments should be imposed to the pursuits of anyone except as 
applied to the same pursuits by others under like circum- 
stances; that no greater burdens should be laid upon one than 
are laid upon others in the same calling and condition; and 
that, in the administration of criminal justice, no different or 
higher punishment should be imposed upon one than such 
as is prescribed to all for like offenses. But neither the 
amendment — broad and comprehensive as it is—nor any other 
amendment, was designed to interfere with the power of the State, 
sometimes termed tts police power, to prescribe regulations to 
promote the health, peace, morals, education and good order 
of the people, and to legislate so as to increase the industries 
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of the State, develop its resources, and add to its wealth and 
prosperity.” 
The following was a portion of the statement of facts in 


the case of Schmidt v. Cobb, 119 U.S. 292: 


“2d. That long prior to the 4th day of July, A. D. 1884, 
and ever since that time, they have been engaged in the busi- 
ness of brewing beer and selling the same at both wholesale 
and retail; and they have kept upon the premises mentioned 
in the petition, being the same premises upon which said beer 
is manufactured, which said premises have all said time be- 
longed to and are now owned by defendants, and contain large 
breweries, erected for the purpose of manufacturing beer and 
for no other purpose, and are suited for no other purpose, a 
room where said beer so manufactured is kept for sale at re- 
tail, which is the keeping of a saloon charged in the petition 
herein, and not other or different; and defendants claim that 
such business is legal under the laws of Iowa. 

“3d. That they have invested in said business of brewing 
and selling beer a large sum of money, and there is involved 
in this case, in addition to the personal rights of defendants, 
the sum of ten thousand dollars, exclusive of costs, and more 
than that amount of property belonging to defendants will be 
rendered entirely worthless if plaintiff succeeds against them 
in the present action.” 


And it was further true in that case, that, prior to the 
legislation complained of, the manufacture and sale of intoxi- 
cants, under certain restrictions, was lawful in the State of 
Iowa. It goes without saying, that to cut off defendant’s 
right to sell was to destroy the value of his brewery. Such 
is the allegation of facts in the petition for removal, upon 
which, and the original petition, the case was determined. 
Yet in that case this court held that there was no Federal 
question involved. 

Inferior Federal courts have held the same doctrines. In 
Weil v. Calhoun, 25 Fed. Rep. 872, Judge McCoy says: 


“The great complaint of this bill is that by this law the 
complainants are deprived of their property and injured in 
their business, etc. Nothing is better settled, by a large num- 
ber of decisions of the Supreme Court of the Uni States, 
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than that such losses and such damages are not a good objec- 
tion to the law. The States must have power to legislate for 
purposes of good order, the preservation of the public health, 
and a thousand other objects, and it is an every-day event 
that some man’s property is made less valuable— perhaps 
worthless—by the operation of laws passed by the legisla- 
ture for the public good. Professions in which men make 
money and devote their whole time are declared illegal, and 
are broken up and destroyed, very much to the hurt and pe- 
cuniary loss of the persons concerned, and they have no re- 
dress. I allude now to the profession of the gambler. So, 
too, so vastly profitable a business as a lottery, even though 
protected by a legislative grant, has been broken up by a law 
prohibiting its exercise, and its property and business dissi- 
pated to the winds without any remedy. So of the oleomar- 
garine manufactory, and so of a hundred different investments 
made under laws not prohibiting them, yet rendered valueless 
or far less valuable by means of the operation of laws passed 
by the legislature for the public good, as it supposed. This 
whole subject of the liquor traffic and investments, pre- 
cisely like those of the complainants broken up or largely 
crippled by prohibitory laws, has been a fruitful source of 
discussion before the courts, and they are all now agreed that 
such rights and properties as the complainants assert they are 
about to have injured or destroyed if this law be declared to 
be of force, are not protected by the Constitution of the United 
States. (Passenger Cases, 7 How. 504; Beer Co. v. Massa- 
chusetts, 97 U.S. 25; Slaughter-House Cases, 16 Wall. 129; 
Stone v. Mississippi, 101 U.S. nny This question has been 
before the Supreme Court of the United States —the court 
of the last resort in cases of this kind—and that court uni- 
formly and clearly held that rights of the character here set 
up must yield, however costly and devastating may be the 
evil, to the will of the Legislature in its passage of laws in 
their judgment for the public good. It is one of the risks 
that every man takes in entering a business or making an in- 
vestment, and he cannot complain. 

“That it was competent for the legislature to pass this law, 
and make it operative in any county accordingly as the people 
might vote, is now so well settled as not to admit of serious 
discussion. My own views are stated in the Brunswick City 
Case, 54 Ga. 317.” 


In United States v. Nelson, 29 Federal Reporter, 202, it was 
held that Congress had power to enact that intoxicating liquors 
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shall not be manufactured nor sold as a beverage in Alaska ; 
and in the opinion, the court says: “Such laws are regarded 
“as police regulations, established by the law-making power 
“for the abatement and prevention of intemperance, and the 
“consequent and intolerable train of evils which invariably 
“ follow in its wake.” 

We think this court has held in a long line of decisions 
that the police power of a State is more than ample to em- 
brace the legislation here complained of. The License Cases 
stamped the liquor traffic as the peculiar subject of that power. 
To the same effect are Bartemeyer v. Iowa; Beer Company v. 
Massachusetts; Foster v. Kansas, and the recent case of 
Schmidt v. Cobb, supra. 

And courts have recognized this power, where the propri- 
ety of its exercise was muck less obvious than here. 

The Oleomargarine Cases are recent illustrations. The Su- 
preme Court of Pennsylvania, in the case of Powell v. Com- 
monwealth, 26 Am. L. Reg. 83, and the courts of Missouri, 
in State v. Addington, 12 Mo. App. 214, and 77 id. 115, de- 
clare the constitutionality of statutes which absolutely pro- 
hibited the manufacture and sale of a food product of wide 
use, because of their apparent design to promote the public 
morals by preventing fraud in the sale of one article for an- 
other. 

In the former case, this very question of loss of value of 
machinery used in the manufacture was distinctly raised in the 
case, though not adverted to in the opinion. 


“The mere fact [the court said in the latter case] that ex- 
perts may pronounce a manufactured article, intended for hu- 
man food, to be wholesome or harmless, does not render it 
incompetent for the Legislature to prohibit the manufacture 
and sale of the article. The test of the reasonableness of the 
police regulation prohibiting the making and vending of a 
particular article of food, is not alone whether it is in part 
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unwholesome and injurious. If an article of food is of such 
a character that few persons will eat it knowing its real char- 
acter; if at the same time it is of such a nature that it can be 
imposed upon the public as an article of food which is in com- 
mon use, and against which there is no prejudice; and if, in 
addition to this, there is probable — for believing that 
the only way to prevent the public from being defrauded into 
the purchasing of the counterfeit article for the genuine, is to 
prohibit —— the manufacture and sale of the former, 
then we think such a prohibition may stand as a reasonable 
police regulation, although the article prohibited is in fact in- 
nocuous, and although its production might be found bene- 
ficial to a if in trying it they could distinguish it 
from the product of which it is the imitation.” 

The ground upon which this legislation was held constitu- 
tional was that the manufacture of oleomargarine gave op- 
portunity for and tempted to the perpetration of fraud. 

The manufacture of hquor, it is claimed, gives opportunity 
for and tempts men to the perpetration of crime, and on that 
ground alone may by the police power of the State be pro- — 
hibited, 

Tn State o Stagid, 14 R. 1.100, it was decided that a hw 
establishing an arbitrary standard of purity for milk, below 
which it could not be sold, was constitutional. It was ob- 
jected that if the natural milk of cows happened to be very 
thin and below the standard, the deprivation of the sale of 
such milk was an unjust discrimination against the owner. 
It was answered, however, that the sale of naturally thin 
milk as good commercial milk was as much a fraud as if it 
were actually watered. There was no deprivation of prop- 
perty in taking from the owner of a cow giving very thin 
milk the right of sale of the milk, since, as intimated by the 
court, the cow had still some value as an “irrigator” if not 
as a milk producer. See the following cases, where laws es- 
tablishing an arbitrary standard of purity for milk have been 
declared constitutional: Com. v. Evans, 132 Mass. 11; State 
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v. Newton, 45 N. J. L. 469; People v. Cipperly, 101 N. Y. 
634, reversing the Supreme Court in 44 N. Y. S.C. 319. 

In Ex parte Tung Jon, 28 Federal Reporter, 308, the Cir- 
cuit Court for the District of Oregon held valid a law which 
practically threw the same restrictions about the sale of opium 
which the laws of Kansas throw about the sale of intoxicat- 
ing liquors. And in that case it appears that the opium sold 
was on hand prior to the passage of the law, and had been 
acquired when opium was an ordinary article of merchandise. 


Conclusions to Which These Authorities Lead. 


Regulations, then, to promote the health, peace, morals, 
good order and safety of society, are by a long line of decis- 
ions, pronounced by this court to be embraced in the police 
power of the State. And whether we say, in the words of 


the Beer Company Ouse, that all property rights are held sub- 
ject to this police power, and the exercise of the power has 
taken away nothing which inhered in the true notion of prop- 
erty, or whether we say, in the language of Barbier + Con- 
nelly, that the amendment was not designed to interfere with 
this police power, matters not in this case, The thing to be 
determined is still the same. 

Is it clear to this tribunal that this so-called prohibitory 
liquor law is noé a regulation to promote the health, peace, 
morals, good order and safety of society? 

The people of Kansas have said, after all the deliberation 
incident to the adoption of a constitutional amendment, that 
the manufacture and sale of intoxicating liquors do affect their 
health, peace, morals, and the good order and safety of 
society. 

The traffic in intoxicants has been the subject of police reg- 
ulation among English-speaking people for centuries. 

It is unnecessary to speak of the terrible multitude of social. 
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and political evils which result more or less proximately from 
the use of intoxicating liquors. It is not fanaticism, it is his- 
tory, science and experience which make these evils more and 


more apparent every year. 

This court has already held that laws prohibiting the man- 
ufacture and sale of intoxicating liquors are not repugnant to 
the constitution. (Foster v. Kansas, Bartemeyer v. Iowa, Beer 
Company v. Massachusetts.) 

Laws prohibiting these pursuits must therefore have been 
considered within the police power of the States. 

The liberty to pursue the occupation in which one has be- 
come skilled is certainly a dearer and more sacred right than 
any property right can ever be. Constitutions guard this 
personal liberty as zealously as the property right. Magna 
Charta provides that no free man shall be deprived of his 
life, liberty or property except by the judgment of his peers 
and the law of the land. Yet the idea of personal liberty, 
like the idea of property, is always modified by the idea of 
the police power of the State; and it is undisputed that the 
brewer, the distiller and the barkeeper may by the legislature 
be deprived of their ordinary means of livelihood without 
compensation, no matter how legitimate their callings may 
have been when they entered upon them. 

Are the utensils of a man’s calling more sacred than the 
calling itself? Is the journeyman brewer to be driven from 
the only pursuit in which he is skilled, but the owner of brew- 
ing utensils to be allowed to pursue that same calling merely 
by virtue of such ownership? ‘The sound doctrine seems to 
be that all callings and all property are held subject to that 
power; and accordingly all machinery and property used in 
manufacture must be held to have been acquired and held 
subject te such legislation as that complained of in this case. 

It is a common argument against prohibitory-liquor legis- 
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lation, that injury does not necessarily flow from the manufac- 
ture for sale, or the sale as a beverage, of intoxicating liquors. 

We deny both the asserted fact and the conclusion drawn 
from it. The manufacture and sale of intoxicants as a bever- 
age does inevitable harm to society. It might not if society 
were other than it is; but the fact remains that it does do in- 
jury to society, and that such injury is inevitable— for society 
is as it is. 

Harm was not the necessary result of washing and ironing 
within the times and limits proscribed in Barbier v. Connelly, 
supra. To many of the community no harm could ever 
come from the practice prohibited. Harm is not the neces- 
sary consequence of the erection of wooden buildings, or the 
maintenance of a powder magazine, or the operation of a 
slaughter-house within the limits of a great city. And yet 
harm is so probable in these things that the police power is 
held to extend to their prohibition. Many will certainly es- 
cape injury from them just as many escape injury from the 
liquor traffic. 7 

The difficulty in certain cases is in determining whether 
laws ostensibly designed to advance the public welfare, are not 
wholly in the interest of private parties. In the celebrated 
Slaughter-House Cases, 16 Wall. 36, it was decided by a bare 
majority of the Supreme Court of the United States, that a 
State law which gave a monopoly of the business of keeping 
a slaughter-house in 1,154 square miles of territory, to one 
corporation, was sufficiently public in its nature, as relating to 
public health, to come within the police power. These cases 
will be more fully considered later on. It is only desired 
here to call attention to the fact that. harm to the community 
was much less certain from the continuation of the slaughter- 
ing business in the old modes, than it is from the manufacture 
and sale of intoxicating liquors as a beverage. There was a 
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possibility that a multiplicity of slaughter-houses in different 
portions of the affected territory would injure the health of 
some of the inhabitants. Multitudes were certain to be un- 
harmed. Health was the only interest of the community 
that could be harmed. The liquor traffic is certain not only 
to beget ill-health, but poverty and crime in the community. 

We conclude, then, that the regulation and the prohibition 
of the manufacture and sale of intoxicating liquors as a bev- 
erage, is within the police power of the State; that it was by 
the jurisprudence of this country and of England, recognized 
to be within the police power of the State prior to the pas- 
sage of the fourteenth amendment; and that this power de- 
fined, limited and inhered in the notion of property; that it 
was a part of the definition of property; that the fourteenth 
amendment to the Constitution of the United States used the 
word “property” in full recognition of this police power; 
and that.this police power was not withdrawn from the sev- 
eral States by that amendment. 

We would urge also that from the considerations of public 
policy that power ought to be left with the States, and ought 
not to be limited, and ought not to be withdrawn. 

The prohibition of manufacture goes a step farther, per- 
haps, than the prohibition of sale; but prohibiting the manu- 
facture is adding to the means of enforcement of laws against 
sale, rather than depriving citizens of any valuable right left 
them after the right to sell is withdrawn. Granted the right 
to prohibit sales without compensation to the seller for the 
loss in value of the utensils of his traffic, and the same right 
as to the manufacturer must follow. Many things lawful in 
themselves are properly prohibited because they tend or tempt 
to actions unlawful in themselves; and nothing seems clearer 
than that unrestrained manufacture of intoxicants would con- 
stantly tend and tempt to the unlawful sale of them. 
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No laws rest on a sounder public policy than prohibitory 
liquor laws, where public sentiment is such that they may 
be enforced. Such legislation is not sumptuary legislation ; 


sumptuary laws were wholly political measures whereby the 


hereditary rulers of England sought to compel the poor to 
accumulate money that they might be able to pay heavier 
tribute to the privileged classes. Prohibitory liquor laws 
seek to prevent the poor from becoming burdens upon society 
and enemies to it. 


V. 
Some Cases Particularly Considered. 

In Boston Beer Co. v. The State of Massachusetts, 97 U.S. 
25, it was decided in 1877 that all rights are held subject to 
the police power of a State; that if the public safety or the 
public morals require the discontinuance of any manufacture 
or traffic, the legislature may provide for its discontinuance, 
notwithstanding individuals or corporations may suffer incon- 
venience; that as the police power of a State extends to the 
protection of the lives, health and property of her citizens, 
the maintenance of good order and the preservation of public 
morals, the legislature cannot by any contract divest itself of 
the power to provide for these objects. And the court, reaf- 
firming its decision in the Iowa case, held that as a measure 
of police regulation, a State law prohibiting the manufacture 
and sale of intoxicating liquors is not repugnant to any clause 
of the Constitution of the United States. 

All the Justices concurred in this decision. 

This case was a proceeding for the forfeiture of certain malt 
liquors belonging to the Boston Beer Co., which had been 
seized while being transported to the place of business of the 
company for purposes of sale, in violation of an act of the 
legislature, commonly known as the prohibitory liquor law. 
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This company had been engaged in the manufacture of malt 
liquors for sixty years at the time the prohibitory liquor law 
was passed, and had been specially chartered for that purpose 
by the State. It must be presumed to have made large in- 
vestments in buildings and machinery adapted to the purposes 
for which the company was incorporated, Yet Mr, Justice 
Brapby, in delivering the opinion of the court in that case, 


SAYS 

“The plaintiff in error was incorporated for the purpose of 
manufreturing malt liquor in their varieties, itis true; and 
the right to manufaoture, undoubtedly, as the plaintiff's coun- 
sel contends, ineluded the incidental right to dispose of the 
liquors manufactured, But, although this right or capacity 
was thus granted in the most unqualified form, it cannot be 
construed as conferring any greater or more sacred right than 
any citizen had to manufacture malt liquor, nor as exempting 
the corporation from any control therein to which a citizen 
would be subject, if the interests of the community should re- 
quire it. Jf the public safety or the public morals require the 
discontinuance of any manufacture or traffic, the hand of the 
legislature cannot be stayed from providing for its discontinu- 
ance, by any incidental inconvenience which individuals or cor- 
porations may suffer.” 

It is to be particularly noticed in regard to this case, that 
the Beer Company had acquired not only all rights which the 
citizen ordinarily acquires by investments in a business legiti- 
mate at the time of the investment, but these rights had, ap- 
parently, been added to by express grant. 

The legislative act complained of in the Slaughter-House 
Cases, contained the following provision : “AU other stock-land- 
“ings and slaughter-houses within the parishes of Orleans, Jejffer- 
“son and St. Bernard shall be closed, and tt will no longer be 
“lawful to slaughter cattle, hogs, calves, sheep and goats therein, 


“under a penalty of one hundred dollars for each and every 
«“ offense.” 

In delivering the opinion of the court, Justice MILLER 
said : 


‘ 
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“The plaintiffs in error allege that the statute is a viola- 
“tion of the Constitution of the United States in these sev- 
“eral particulars; that it deprives them of their property 
“ without due process of law.” And further on he says: “ We 
“are not without judicial determination, both state and na- 
“tional, of the meaning of this clause, and it is sufficient to 
“say that under no construction of that provision that we 
“have ever seen, or in any that we deem admissible, can the 
“yestraint imposed by the State of Louisiana upon the exer 
“gise of their trade by the butchers of New Orleans, be held 
“to be a deprivation of property, within the meaning of that 
“ provision.” 

The four dissenting justices placed their dissent upon the 
ground that, although the act was entitled “An act to protect 
“the health of the city of New Orleans, to locate the stock- 
“landings and slaughter-houses, and incorporate the Crescent 
“City Live-Stock Landing and Slaughter-House Company,” 
and thereby purported to be a police regulation, yet that this 
was a mere pretext for the creation and maintenance of a 
gigantic and unconscionable monopoly, and the invasion of 
right of the plaintiffs to pursue their lawful calling. 

We submit that to prohibit a man from using his stock- 
landing and his slaughter-house or packing-house for the pur- 
poses for which they were specially designed, deprives him of 
that property to just as great a degree as to prohibit a man 
from using his brewery for the manufacture of liquors for 
sale. 

In the Slaughter-House cases the record showed that prior 
to the legislative act complained of, a thousand men were en- 
gaged in slaughtering and preparing animals for food, and 
had money invested in buildings and fixtures adapted to those 
purposes, Upon the business in which they were engaged 
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and in which their money was invested, there were no legal 
limitations or restrictions soever, and no intimation of any. 

In this case the plaintiff in error was engaged in a business 
and had his money invested in a business which was at the 
time of his investment barely tolerated by law. He knew at 
the time he made his investment that the laws of this State 
were such that the right to sell might be withdrawn at any 
time, and he be rendered powerless to proceed with the manu- 
facture. 

The butchers certainly had some reason to believe that they 
had an absolute, perpetual and unconditional right to engage 
in and continue in their business, and make use of their prop- 
erty therein. 

‘Mugler had every reason to believe that he had only a con- 
tingent, temporary, defeasible privilege to conduct his business, 
and make use of his property therein. 

In those cases the act of the Legislature took away all right 
to use buildings and fixtures for the purposes for which they 
were intended. 

In this case the act of the Legislature still allowed plaintiff 
in error to use his property for the manufacture of liquors for 
medical, mechanical and scientific purposes, provided he could 
satisfy the probate judge that he was a proper party to receive 
a permit. 

In those cases the privileges taken away were conferred 
upon a monopoly, according to the opinion of a minority of 
the court. 

In this case there is no claim that a monopoly has been 
created. : 

In those cases the legislative enactment provided expressly 
that certain buildings and fixtures should not be longer used 


for the purposes for which they were designed. 
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The enactment in this case falls far short of that. 
Can this law be held to deprive defendant of property with- 
out due process of law, when that did not ? . 


Consequences of Holding the Law Unconstitutional 
in this Case. 

The consequences of holding the statute unconstitutional in 
this case demand grave and careful consideration. We would 
first call your attention briefly to the particular results as 
to restrictive and prohibitory liquor legislation, and afterward 
to the general results which would follow the establishment 
of the principle contended for. 

Wherever the sale of liquors is at present lawful, such sale 
could not be materially restricted —much less prohibited — 
without compensation for the loss in value of utensils used 
in the traffic. } 

To impose a license upon the sale, hitherto unrestricted, - 
will be—and that is the very purpose of such measures—to 
drive some poor dealer out of business, and deprive him of 
the use of his saloon equipments. 

To replace a low license by a high license, or to forbid the 
sale altogether, except for certain purposes, will have the same 
effect. In such case, if compensation be refused, the former 
dealer, by virtue of his property in a few bar-room utensils, 
will be enabled to continue his business. 

If manufacture be prohibited, and no compensation be 
made, the brewer, who had the good fortune to own the fix- 
tures of a brewery prior to the passage of the law, will be 
able to pursue his calling safe from the harassment of new 
competitors. Such of the brewers of Kansas as have retained 
their property will enjoy a monopoly—for how long? As 
long as the walls of their buildings stand? or only as long as 
the peculiar utensils of their craft endure? May they buy 
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new fixtures? When the old machinery wears out, may they 
buy new? When the old building falls down, may they re- 
build? May they enlarge? A new brewery we suppose they 
may not operate: how long may they operate the old one? 
Will it be so long as one of the original vats remains in use, 
or so long as they continue to own so much as one of the 


original vats? 
Will the exemption thus extended to Peter Mugler be per- 


sonal to him, or will it follow the brewery and protect Peter 
Mugler’s heirs or grantees? No man can lawfully erect and 
operate a new brewery. May he buy and operate an old one? 
Consistency would seem to demand that the exemption follow 
the brewery into whosesoever hands it may come; for if Peter 
Mugler’s vendee cannot use the brewery, Peter Mugler will 
be able to find no purchaser of his brewery as a brewery, and 
he will still be deprived of his property, in that he cannot 
sell it. 

But suppose the State consent to compensate Peter Mugler: 
_ how will the compensation be determined? Will it be the 
difference between the value of the property before the pas- 
sage of the law and its value for other than brewing purposes? 
Or will it be the difference between the value of the brewery 
coupled with the privilege to manufacture and sell for med- 
ical and mechanical purposes, and its value without that right; 
or the difference between its value coupled with the privilege 
to manufacture and ship out of the State, and its value with- 
out that privilege? 

We suppose that this principle, if it be established, will 
protect others.than the brewers. The owners of vineyards 
will be protected in the manufacture of wine so long as the 
old vines hold out. Whether they might use the grapes 
taken from the offspring of the old vines, would be another 
question. 
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The owner of land peculiarly adapted to the raising of 
hops, and furnished with hop poles for that purpose, without 
question suffered a loss by the passage of the prohibitory 
liquor law. Is he to be compensated, or if compensation be 
refused, may he use his hops in the manufacture of beer? 

It will be impossible to discuss at length the results which 
would follow the establishment of the principle contended for 
by plaintiff in error, at this time. The difficulties in the way, 
as far as liquor legislation is concerned, have been hastily 
suggested. In other fields of police regulation, still greater 
confusion would follow, and just as serious injury be done to 
society at large. Such a principle would hamper municipal 
government to an inconceivable extent, and would prove 
nothing less than a disaster in every progressive community. 
Experience and the researches of science will constantly re- 
veal new objections to old occupations, and prove this and 
that new occupation to be harmful to the public welfare. 
This principle would be an insuperable barrier in the way of 
all social progress and reform which depended in any respect 
upon the intervention of public authority. If it is so diffi- 
cult to check or remove the many social evils which perplex 
society to-day, how much more difficult would. it be when 
every nuisance and every debasing and debauching pursuit 
had to be bought out, as well as outlawed. 

In the beginning of civilization, the law recognized but one 
or two crimes and but few rudimentary civil rights. But 
with the centuries the calendar of crimes has increased, and 
the scope of the law has widened. Civilization will either 
grow or decay, and if it grow, we must expect the same pro- 
cess to continue until man reaches his ultimate development 
and the law has become as refined, as searching, as subtle and 
unfailing, as kindly and as terrible, as the moral law itself. 
To declare the property right of an individual more sacred 
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than the right of the individual to earn his livelihood in the 
pursuit in which he has become skilled, and more sacred than 
the health, morals, welfare and good order of society, would 
be to fasten upon American jurisprudence a Chinese conser- 


vatism which, though it must soon be thrown off, can be pro- 
ductive of nothing but harm so long as it remain. 


GEO. R. PECK, 
J. B. JOHNSON, 
GEO. J. BARKER, 
GLEED & GLEED, 
S. B. BRADFORD, For Defendant. 
Attorney General. 


ADDENDUM. 


_ 


PRIVILEGES AND IMMUNITIES. 


What privileges and immunities were intended to be pro- 
tected by the second clause of the fourteenth amendment are 
thus defined, and for the purpose of this argument settled, in 
the Slaughter-House cases. 

It is expressly held that ‘“‘The second clause protects, from 
“ the hostile legislation of the States, the privileges and im- 
“ munities of citizens of the United States, as distinguished 
“ from the privileges and immunities of citizens of the States.” 

In Bartemeyer vs. The State of Iowa, 18 Wallace, 129, the 
court say : | 

“The most liberal advocates of the rights conferred by that 
amendment have contended for nothing more than that the 
rights of the citizen previously existing, and dependent wholly 
on State laws for their recognition, are now placed under the 
protection of the Federal Government, and are secured by the 
Federal Constitution. The weight of authority is overwhelm- 
ing, that no such immunity has heretofore existed as would 
prevent State legislatures from regulating and even prohibiting 
the traffic in intoxicating drinks, wth a solitary exception. That 
exception is the case of a law operating so rigidly on property 
in existence at the time of its passage, absolutely prohibiting its 
sale, as to amount to depriving the owner of his property. <A 
single case, that of Wynehamer vs. The People, 3 Kernan, 486, 
has held that as to such property the statute would be void for 
that reason. But no case has held that such a law was void as 
violating the privileges or immunities of citizens of a State, or 
of the United States. If, however, such a proposition is se- 
riously urged, we think that the right to sell intoxicating liquors, 
so far as such right exists, is not one of the rights growing out 
of citizenship of the United States, and in this regard the case 
falls within the principles laid down by this court in the 
Slaughter-House cases.” 


Case No. 211 cannot, we think, be distinguished from the 
Bartemeyer case. 

The prohibitory amendment was adopted and became oper- 
ative Nov. 2, 1880. 

The stipulation as to facts is “ That of the beer so manufac- 
tured and on hand prior to Feb’y 19th, 1881, said defendant 
made one sale,” &c., &e. 

The manufacture and sale became unlawful November 2, 1880. 

The stipulation does not show that the beer sold was manu- 
factured and on hand prior to November 2, 1880, and therefore 
seems to stand on all-fours with the Bartemeyer case. 

GEO. R. PECK, 
J. W. GLEED, 
Jor Defendant. 
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1 UNITED STATES OF AMERICA, 88 : ‘ 


The President of the United States of America to the judges of the 
circuit court of the United States for the Southern district of New 
York, Greeting : 


Because in the record and proceedings, as also in the rendition of 
he judgment of a plea and an order remanding a cause, dated Feb- 
ruary 26, 1886, which is in the said circuit court, before you or some 
of you, between Roger M. Sherman, plaintiff in error, defendant, and 
Irving Grinnell and George S. Bowdoin, as executors, defendants in 
error, plaintiffs, a manifest error hath happened, to the great dam- 
age of the said Roger M. Sherman, as is said and as appears by his 
complaint, we, being willing that such error, ifany hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the justices of the Supreme Court of the United States, at 
the Capitol, in the city of Washington, together with this writ, so that 
you have the same at the said place, before the justices aforesaid, on 
the 22d day of April, 1887, that, the record and proceedings afore- 
said being inspected, the said justices of the Supreme Court may 
cause further to be done therein to correct that error what of right 
ee to the law and customs of the United States ought to 

e done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this eighth day of April, in the 
year of our Lord one thousand eight hundred and eighty-seven, and 
of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U.S. Circuit Court, South. Dist. New York.] 
TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for 
the Southern District of New York, in the Second Circuit. 


Allowed April Sth, 1887. 


SAM’L BLATCHFORD, 4. J. S. C. 


2 Unrrep States OF AMERICA, l on 
Southern District of New York, j ~° 


I, Timothy Griffith, clerk of the circuit court of the United 
States of America for the southern district of New York, in the sec- 
ond circuit, by virtue of the foregoing writ of error and in obe- 
dience thereto, do hereby certify that the following pages, numbered 
from three to thirty-one, inclusive, contain a true and complete 
transcript of the records and proceedings had in said court in the 
case of Roger M. Sherman, plaintiff in error, against Irving Grin- 
nell and George S. Bowdoin, as executors, defemdants in error, as 
the same remain of record and on file in said office. 
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In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this fifteenth day of April, in the 
year of our Lord one thousand eight hundred and eighty-seven, and 
of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U.S. Cireuit Court, South, Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. | 


[Endorsed :] Writ of error. U. S. circuit court. Filed Ap’l St 
1887. Timothy Griffith, clerk. 


City Court of New York. 
IRVING GRINNELL ef al v. RoGeR M. SHERMAN. 


CLERK’s Orrick, Crry Court oF New YORK. 


I, John Reid, clerk of the city court of New York, having com- 
pared the annexed order, petition, and bond in the above-entitled 
action with the original on file in this office, do certify that the same 
are correct transcripts therefrom and of the whole of said originals, 

In witness whereof I have hereunto subscribed my name and 
aftixed the seal of the city court of New York this 26th day of Feb., 


A, D. 1886, 
[t.. SJ JOUN RELD, Clerd, 


At a special term, in chambers, of the city court of New 
York, held in the city hall on the 380th day of October, 1885. 
Present: Hon. Chas. J. Nehobas, nares 


IRVING GRINNELL & Ano. v. RoGeR M. SHERMAN. 


On reading and filing the petition of Roger M. Sherman and the 
bond therewith, and on motion of said Roger M. Sherman— 

Ordered, That said petition and bond be, and they are hereby, 
received and upproved, and that this court proceed no further herein. 


A copy. 
[n.s.] (Signed) JOHN REID, Clerk. 


Endorsed: City court of New York. Irving Grinnell e¢ al. 
vs. Roger M. Sherman. Copy. Order. 


Messrs. Evarts, Choate & Beaman. 
GENTLEMEN: Within is a copy of an order entered in thisyaction 
this 80th day of October, 1885, on file herein, of which please take 


notice. 
Re’p’y, ROGER M. SHERMAN, 


204 Broadway, N. Y. City. 
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City Court of New York. 


IRVING GRINNELL and GEORGES. Bowborn, Executors, &c., Plaintiffs, 


Us, 


Roger M. SHERMAN, Defendant. 


o the city court of New York: 

The petition of Roger M. Sherman, the defendant in the above- 

ntitled action, respectfully shows— 

That a suit or action was commenced by the service of a sum- 
mons and complaint, on the 28th day of October, 1885, in this court 
by Irving Grinnell and George S. Bowdoin, as executors, «c., of 
Moses H. Grinnell, deceased, against your petitioner to recover, as 
appears by the complaint in said suit or action, the sum of $1,778.95, 

alleged to have been awarded them as such executors as a 
6 moiety of certain penalties under the customs revenue laws of 

the United States, including the act of March 2, 1867, and 
alleged to be wrongfully withheld by your petitioner as their attor- 
ney, Ce. 

That vour petitioner desires to remove said suit to the circuit 
court of the United States for this district. 

That the matter in dispute exceeds the sum of five hundred dol- 
lars exclusive of costs, 

That said suit is of a civil nature and is one arising under the 
laws of the United States, namely, the revenue laws aforesaid, and 
the question involved therein is whether the sum alleged to have 
been collected is the property of the United States or the plaintiff, 
and whether the acts aforesaid, which constitute the entire right of 
the plaintiffs thereto, have been repealed by the act of Congress of 
June 22, 1874, and whether said sum has been paid from the Treasury 

of the United States in conformity with the laws of the United 
7 States, and whether the demand of the United States upon 

the defendant for repayment into the Treasury of the United 
States of said sums as having been paid by mistake and without 
authority of law is by the laws of the United States a complete de- 
fence to the claims of the plaintiffs, and other questions are in- 
volved therein depending upon the laws of the United States and 
decisive of said suit. 

And your petitioner intends duly to enter his appearance in such 
suit or action in this court simultaneously with the filing of this 
his petition, and herewith offers and files a bond, with good and suf- 
ficient surety, for his entering in the circuit court of the United 
States for the southern district of New York, on the first day of the 
next session, a copy of the record in such suit and for paying all 
costs that may be awarded by the said circuit court if said court 

shall hold that such suit was wrongfully or improperly re- 
8 moved thereto, and also for there appearing and entering 
) special bail in such suit if special bail was originally requisite 
therein. 
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Wherefore your petitioner prays that the said suit or action may 
be removed for trial into the said circuit court next to be held after 
the filing of his petition, and that this court accept this petition and 
the bond herewith offered and proceed no further in the said suit or 


action. 


Dated October, 1885. | 
ROGER M. SHERMAN. 


County oF New York, 8s: a 


Roger M. Sherman, being duly sworn, deposes and says that he# 


is the defendant in this action; that he has read the foregoing peti- # 


tion and knows the contents thereof, and that the same is true of his ° 
own knowledge, except as to those matters therein stated to be al- 
leged on information and belief, and as to those matters he believes 


it to be true. 
9 ROGER M. SHERMAN, 


Sworn to before me this 30th day of October, 1885. 
JAMES J. McCLOSKEY, 
Notary Public, N. Y. Co. 


10 Know all men by these presents that we, Roger M. Sher- 
man, as principal, and Richard G. Berford, of 311 West 50th 
street, New York, and Benaiah G. Jayne, of 29 West 42d street, New 


York, as sureties, are held and firmly bound unto Irving Grinnell 
and George 8. Bowdoin, as executors of the last will and testament 
of Moses H. Grinnell, deceased, in the sum of two hundred and fifty 
dollars, lawful.money of the United States, to be paid to the said 
Irving Grinnell and George S. Bowdoin as such executors, their ex- 
ecutors, administrators or assigns ; for which payment, well and truly 
to be made, we bind ourselves, our heirs, executors and administra- 
tors, jointly and severally, firmly by these presents. 

Sealed with our seals and dated this 30th day of October, 1885. 

Whereas a suit or action has been commenced in the city court 
of New York by the above-named Irving Grinnell and George S. Bow- 

doin, as executors as aforesaid, against Roger M. Sherman, 
11 and the amount in dispute in said suit or action, exclusive of 
casts, exceeds the sum or value of five hundred dollars; and 

Whereas said suit arises under the laws of the United States; and 

Whereas said Roger M. Sherman is about to file his petition pur- 
suant to the statute in such case provided for the removal of the 
said suit or action for trial into the circuit court of the United States 
for the Southern District of New York next to be held after the fil- 
ing of the said petition: 

Now, therefore, the condition of the above obligation is such that 
if the said Roger M. Sherman shall enter in said circuit court, on 
the first dav of its then next session, a copy of the record in said 
suit or action, and shall pay all costs that may be awarded by the 
said circuit court if said court shall hold that such suit was wrong- 
fully or improperly removed thereto, and shall also there appear, 
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then the above obligation to be void; otherwise to remain in 


full force and virtue. 
ROGER M.SHERMAN. [L.s.| 
R. G. BERFORD. S. 
B. G. JAYNE. S. 


L. 
L. 


2 County oF NEw YORK, 88: 
"4 


tlh On this 30th day of October, 1885, before me personally appeared 
tt:Roger M. Sherman and Richard G. Berford, to me known and known 
c to be the same persons named in and who executed the foregoing 
bk bond, who acknowledged then and there that he executed the 


; same. 
GEO. C. COFFIN, 
Notary Public, N. Y. Co. 


County oF New YORK, ss: 


On this 30th day of October, 1885, before me personally appeared 
Benaiah G. Jayne, to me known and known to be the same person 
named in and who executed the foregoing bond, who sabnasiiael 

then and there that he executed the same. 
13 LEO G. ROSENBLATT, 
Notary Public, N. Y. Co. 


County oF NEw YORK, 88: 


Richard G. Berford, being duly sworn, says that he is a resident 
and householder within the State of New York; that he is worth 
the sum of five hundred dollars over and above all his debts and 
liabilities and property exempt by him from execution. 


R. G. BERFORD. 


Sworn before me this 30th day of October, 1885. 
GEO. C. COFFIN, 
Notary Public, N. Y. Co. 


County oF New YORK, ss: 


Benaiah G. Jayne, being duly sworn, says that he isa resident 
and householder within the State of New York; that he is worth 
the sum of five hundred: dollars over and above all his lia- 


14 bilities and property exempt by him from execution, 
B. G. JAYNE, 


Sworn before me this 30th day of October, 1885, 
[L. s.] DANIEL E, DELAVAN, 
Notary Public (189), N.Y. Co. 


Approved October 30, 1885. | 
CHARLES J. NEHRBAS, Justice. 


(Endorsed :) City court of New York. Irving Grinnell and ano. 
against Roger M. Sherman. Copy record. U. S. circuit court. 
Feb. 26, 1886. Timothy Griffith, clerk. 
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15 United States Circuit Court, Southern District of New York. 


IRVING GRINNELL and GEORGE S. Bowporn, as Executors, «c., 
Plaintiffs, 


ag’st 
RocrerR M. SHERMAN, Defendant. 


Sir: Please take notice that on the affidavit of Treadwell Cleve- G&S 
land, hereto annexed, a copy whereof is herewith served upon you, Mae 
and upon all the papers and proceedings heretofore had herein a Waag. 
motion will be made on behalf of the plaintiffs, by their attorneys, at “~@ 

a stated term of this court, to be held at the rooms of said court, in 
the United States court-house in the city of New York, on the nine- 
teenth day of February, 1886, at the opening of the court on that 
day or as soon thereafter as counsel can be heard, for an order 
directing that said court proceed no further in this suit, but that it 
he remanded to the city court of New York, and for such other and 
further order or relief as the court may deem equitable in the 
premises. 

Yours, &c., EVARTS, CHOATE & BEAMAN. 


Dated New York, Feb’y 15, 1886. 
To Roger M. Sherman, Esq. 


16 SOUTHERN District oF NEW YORK, 88: 
United States Circuit Court, Southern District of New York. 


IRVING GRINNELL and GEORGE S. Bowpol!n, as Executors, c., 
Plaintiffs, 


against 
RoGcer M. SHERMAN, Defendant. 


I, Treadwell Cleveland, being duly sworn, depose and say as fol- 
lows: 


I am one of the counsel for the plaintiffs herein. This suit was 
begun in the city court of New York on the 28th day of October, 
1885, by the service on that day of the summons and complaint 
herein. On or about the 30th day of October, 1885, this suit was, as 
the petition of the defendant and by an order to that effect made by 
one of the justices of said city court, removed to this court. 

This suit is brought to recover the sum. of seventeen hundred and 
seventy-eight dollars and ninety-five cents awarded to the plaintiffs, 
as executors of the last will and testament of Moses H. Grinnell, 
deceased, which sum of money was, on or about the 9th day of May, 
1885, paid to the defendant as the attorney-in-fact of the plaintiffs, 
and the defendant received the said sum of money as the attorney- 
in-fact of the plaintiffs and in no other capacity whatsoever. 
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The defendant, though thereunto duly requested, has re- 

17 fused and still refuses to pay the said sum of money so received 

to the plaintiffs, and has not paid the same nor any part 
thereof to them. 

The defendant, in his petition for the removal of this suit to this 
court, alleges that this suit is one arising under the laws of the United 
States, namely, the revenue laws aforesaid, and that the question in- 
volved therein is whether the sum alleged to have been collected is 
the property of the United States or of the plaintiffs, and whether 
the acts of Congress, including the act of March 2nd, 1867, which 
constitute the entire right of the plaintiffs thereto, have been repealed 
by the act of Congress of June 22nd, 1874, and whether said sum has 
been paid from the Treasury of the United States in conformity with 
tne laws of the United States, and whether the demand of the United 
States upon the defendant for repayment into the Treasury of the 
United States of said sum as having been paid by mistake and with- 
out authority of law is by the laws of the United States a complete 
defence to the claims of the plaintiff, and that other questions are 
involved therein depending upon the laws of the United States and 
decisive of this suit. 

I verily believe that this suit is not one arising under the Consti- 
tution or laws of the United States, and that it does not really or 
substantially involve a dispute or controversy properly within the 
jurisdiction of this court and has been improperly removed thereto. 

| TREADWELL CLEVELAND. 


Sworn to before me this 18th day of January, 1886. 
[u. s.] WM. R. MONTGOMERY, 
Notary Public, New York County. 


(Endorsed:) U. S. circuit court, southern district of New York. 
Irving Grinnell and another against Roger M. Sherman. Affidavit 
and notice of motion. Evarts, Choate & Beaman, plaintiff’s at- 
torneys, 52 Wall street, N. Y. city. Filed in open court Feb’y 26, 
1886. 


18 At a stated term of the circuit court of the United States for 
the southern district of New York, held at the rooms of the 
said court, in the United States court-house, in the city of New York, 
on the 26th day of February, 1886. 
Present: Hon. William J. Wallace, judge. 


IRVING GRINNELL and GeEorGE S. Bowbotn, as Executors of the Last 
Will and Testament of Moses H. Grinnell. Deceased, Plaintiffs, 
against 
-Roaer M. SHERMAN, Defendant. 


A motion having heretofore been made in behalf of the plain- 
tiffs in the above-entitled action for an order remanding said action 
to the court from whence said action was removed, namely, the city 
court of New York, and the said motiqn now coming on to be heard, 


ROGER M. SHERMAN VS. IRVING GRINNELL ET AL., &C. 


after hearing Allen W. Evarts, Esq., of counsel for the plain- 
19 tiffs, in support of said motion, and Roger M. Sherman, Esq., 
the defendant, in person, in opposition thereto— 

Now, upon reading and filing the record herein and the affidavit 
of ‘Treadwell Cleveland, verified herein the eighteenth day of Janu- (4 
ary, 1886, and on motion of Messrs. Evarts, Choate & Beaman, attor- 9 
neys for the plaintiffs herein, it is hereby as 

Ordered that said motion be, and the same hereby is, granted.gey, 


with twenty dollars’ costs to the plaintiffs as against the defendant ; 3% 


and it is further = 
Ordered that this action be, and the same hereby is, remanded to 


the city court of New York. 
(Signed) WM. J. WALLACE. 


Endorsed: United States circuit court, southern district of New 

York. Irving Grinnell, &c., vs. Roger M. Sherman. Order. 

20) Evarts, Choate & Beaman, pl’ffs’ att’vs, 54 Wall St., New York 

city. U.S. circuit court. Filed May 4, 1886. Timothy 
Griffith, clerk. 


21 Supreme Court of the United States, of December Term, 1886. 


oes 


RoGer M. SHERMAN, Plaintiff in Error, 
v8. 
IRVING GRINNELL and GEORGES. Bowporn,as Executors, Defendants 
in Error. 


Afterwards, to wit, on the first Monday in December in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the said Roger M. 
Sherman in propria persona and says that in the records and pro- 
proceedings aforesaid there is manifest error, in this, to wit: 

Whereas it appears from the complaint aforesaid that the plain- 
tiffs sue to recover a share of penalties or moieties alleged to have 
been awarded to a collector of customs by the Secretary of the Treas- 

uary, and that said penalties were incurred for breaches of 
22 the customs revenue laws prior to July 20, 1870, and recov- 

ered by the United States upon a proof of the debt in bank- 
ruptey May 9, 1885; 

And whereas by the act of June 22, 1884, it appears that all laws 
conferring such authority were repealed, and any such award was 
prohibited and the determination of the claim asserted involves the 
question whether such award is contrary to law and confers any 
title upon the plaintiffs,and whether the allegations of the complaint 
do not show that the subject of the action is money of the United 
States improperly paid from the Treasury by mistake and contrary 
to law, in which the plaintiffs have no right, title, or interest ; 

And whereas it appears in like manner that the plaintiffs rely 
upon a legal title to moneys which could be lawfully paid to them 
or their agent only pursuant to a statute of the United States, and 
allege a conversion of the identical money aforesaid, and that said 
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money is alleged to have come into the defendants’ possession by 
force of a power of attorney prohibited and void by section 

23 3477 of the Revised Statutes of the United States, whence no 
right, title, or interest could accrue to the plaintiffs ; 

And whereas it appears from the petition for removal aforesaid 
that said said. suit involves the question whether the sum alleged 
o have been collected is the property of the United States or of the 
plaintiffs, and whether the acts of Congress aforesaid, which consti- 
ute the entire legal right of the plaintiffs to said money, have been 
repealed by the act of June 22, 1874; and whether said sum has been 
paid from the Treasury of the United States in conformity with the 
laws of the United States, and whether the demand of the United 
States upon the defendant for repayment into the Treasury of the 
United States of said sum as having been paid by mistake and with- 
out authority of law is by the laws of the United States a complete 
defence to the claims of the plaintiffs ; 

And whereas for each and all of said reasons the suit is one aris- 
Ing under the laws of the United States and was properly removed 

to the circuit court of the United States for the southern dis- 
24 trict of New York from the city court of New York, said cir- 

cuit court erred in remanding said cause to said city court of 
New York by its said order of February 26, 1886, and in each and 
every part of said order and in its subsequent proceedings there- 
upon. 

And the said Roger M. Sherman prays that the judgment and 
order aforesaid may be reversed, annulled, and altogether held for 
naught, and that he may be restored to all things which he hath 
, lost by occasion of the said judgment and order. | 

ROGER M. SHERMAN, 
| Plaintiff in Error. 
: 25 [ Endorsed :] Supreme Court. Roger M.Sherman, plaintiff 
in error, against Irving Grinnell e¢ al., defendant in error. 
Assignment of errors. Roger M. Sherman, pl’ff in error, 234 Broad- 


y way, New York. To , Esq., attorney for . Due 

service of — is hereby admitted. Dated New York, —— 18—. 
Attorney for —. U.S. circuit court. Filed Ap’l 9, 1887. 
Timothy Griffith, clerk. 

' 26 Supreme Court of the United States. 

: RoGer M. SHERMAN, Plaintiff in Error. 

; v. 

IRVING GRINNELL and GEorGE 8S. Bowpo1n, as Executors, Defend- 


ants in Error. 


And now comes the said plaintiff in error and says that in the 
record and proceedings aforesaid there is further manifest error, in 
this, to wit: 

_ That whereas it appears therein that the record aforesaid, prior to 
removal, contained a summons and complaint, the said circuit court, 
2—Y932 
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without the presentation or filing of a complete copy of the record, 
including said summons and complaint, and without any copy 
thereof or lawful substitute therefor, and before the time when by 

law this plaintiff in error was in anywise bound to present or 
27 file the same, and without requiring the plaintiffs to declare de 

novo, proceeded, against his objection, to adjudge that the said 
suit did not really and substantially involve a dispute or constitute 
a suit arising under the laws of the United States, and that said cir 
cuit court erred in making such decision without the presence of the 
pleading or complaint of the plaintiffs in said suit. 


And the said Roger M. Sherman prays as aforesaid, &c. 
ROGER M. SHERMAN, 
Plaintiff in Error. 

[Endorsed:] Supreme Court of the U. S.. Roger M. Sherman, 
pl’ff in error, v. Irving Grinnell & al., def’ts in error. Copy further 
assignment of error. U.S. circuit co’t. Filed Ap’l 15, 1887. Tim- 
othy Griffith, clerk. Roger M. Sherman, pl’ff in error, 56 Wall St., 
New York. ; 


28 Bond for Costs. 


Circuit Court of the United States of America for the Southern 
District of New York, in the Second Circuit. 


$ 


IRVING GRINNELE and _Grorek 8, Bowpory, as Executors, Plaintiffs, 


Defendants in Error, 
US. 
Roeser M. Suerman, Defendant, Plaintiff in Error. 


Know all men by these presents that we, Richard G, Berford and 
Walter R. Sherman, are held and firmly bound unto the above- 
named Grinnell and Bowdoin, as executors, in the sum of two hun- 
dred and fifty dollars, to be paid to the said Grinnell and Bowdoin, 
as executors; for the payment of which, well and truly to be made, 
we bind ourselves and each of us, our and each of our heirs, execu- 
tors, and administrators, jointly and severally, firmly by these pres- 
ents. 

Sealed with our seals and dated the 31st day of March, in the 
year of our Lord one thousand eight hundred and eighty-seven. 

Whereas the above-named Roger M. Sherman has prosecuted a 
writ of error to the Supreme Court of the United States to reverse 
the order of remand and judgment rendered in the above-entitled 
suit by the judge of the circuit court of the United States for the 
southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Roger M. Sherman shall prosecute his writ of error to 
effect and answer all costs if he shall fail to make his plea good, 
then this obligation shall be void: otherwise the same shall be an 


remain in full force and virtue. 
R. G. BERFORD. L. S. 
W. R. SHERMAN. I[t.s. 
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County oF NEw YORK, ss: 


Sealed and delivered and taken and acknowledged this 31st day 
of March, 1887, before me, as to Richard G. Berford. 
CHAS. C. MARBLE, 
Notary Public, N. Y. Co. 


As to Walter R. Sherman. 
CHAS. C. MARBLE, 
Notary Public, N. Y. Co. 


29 UNITED STaTEs OF AMERICA, \ es 
Southern District of New York, County of New York, 


Richard G. Berford, being duly sworn, deposes and says that he 
is a resident and householder in the city of New York; that he is 
worth the sum of five hundred dollars over and above all his just 


debts and liabilities. 
R. G. BERFORD. 


Sworn to this 3lst day of March, A. D. 1887, before me. 
CHAS, C. MARBLE, 
Notary Public, N.Y. Co. 


County oF New YORK, ss: . 


Walter R. Sherman, being duly sworn, deposes and says that he 
is a resident and householder in the city of New York; that he is 
worth the sum of five hundred dollars over and above all his just 


debts and liabilities. 
W. R. SHERMAN. 


Sworn to this 3lst day of March, 1887, before me. : 
CHAS. C. MARBLE, 
Notary Public, N. Y. Co. 


The within bond is approved. 
April, 8th, 1887. 
SAM’L BLATCHFORD, A. J. S. C. 


“oye gm :] Vol. —, page —. U.S. circuit court. Irving Grin- 
nell & al: vs. Roger M. Sherman. Bond for costs on writ of error. 
Roger M. Sherman, att’y for pl’ff in error, in person, 56 Wall St., 
New York. U. S. circuit court. Filed Apr. 8, 1887. Timothy 
Griffith, clerk. 


30 UNITED StTaTES OF AMERICA, 88: 


To Irving Grinnell and George S. Bowdoin, as executors, &c., Greet- 
ing: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at the city of Wash- 
ington on the 22d day of April, 1887, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 


12 ROGER M. SHERMAN VS. IRVING GRINNELL ET AL., &C. 
the southern district of New York, wherein Roger M. Sherman is 
plaintiff in error and you are defendants in error, to show cause, if 
any there be, why the judgment and order in the said writ of error: 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 


Supreme Court of the United States, April 8th, 1887. 
SAM’L BLATCHFORD, A. J. 8. C. 


31 [Endorsed :] Supreme Court of the United States. Roge 
M. Sherman, pl’ff in error, v. Irving Grinnell e¢ al., def’s in 
error. Citation. Service of a copy of within citation April 9, 1887, 
admitted. A copy of the within paper received this day at this 
office, Apr. 9, 1887. Evarts, Choate & Beaman, att’ys for pl’ff, 52 
Wall St., New York. U.S.Ct.Ct. Fi. Apr. 9,1887. Timothy Grif- 
fith, clerk. 
Endorsed on cover: S. New York C.C. U.S. No. 932. Roger 
M. Sherman, plaintiff in error, vs. Irving Grinnell & George S. Bow- 
doin executor of Moses H. Grinnell, dec’d. Filed April 22, 1887. 


SUPREME COURT OF THE UNITED STATES, 


Roger M. SHERMAN, 
Plaintiff in Error, 


AGAINST \ Oct. Terntf, 1886 4 
» No. sar —)? SD 


IRVING GRINNELL and GEORGE S. 
BowpDoln, 
Defendants in Error. 


Morion BY PLAINTIFF IN ERROR TO ADVANCE UNDER 
RULE 32. 


Statement. 


On February 28, 1886, the U.S. Circuit Court for 
the Southern District of New York made an order re- 
manding the cause below to the State Court, whence it 
had been removed by the defendant, the plaintiff in 
error. The writ of error was sued out under Sec. 5, 
Act March 3, 1875, on April 9, 1887, to review that or- 
der. The record and return were filed April 22, 1887, 
and the cause duly docketed. Both parties have duly 


appeared. 
The plaintiff in error moves, under the 32d rule to 


wlvance, in order that he-may bring on the cause by 
submission the October Term, which 


he prays leave to do. 
cMay46, 1887. 
Bel. Roger M. SHERMAN, 
Plaintiff in Error. 
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Burgoyne Quick Printing Co., cor. Centre and Walker, N. x 


Supreme Court of the United States. 


Rocer M. SHERMAN, 
Plaintiff in Error, 


Oct. Term, 1887. 
AGAINST \ No. 932 


Advanced Oct. 17, 
Invinc GRINNELL and GerorGE §.| U2derd2d Rule. 
Bowpo1n, as Executors, 
Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement. 


This is a writ of error allowed under sec- 
tion 5, Act of March 3, 1875, April 9, 1887, to 
review an order of U. S. Circuit Court, Southern 
District of New York, remanding an action at law, 
removed October 30, 1885, from the City Court of 
New York. The motion to remand was made Febru- 
ary 26, 1886, before the next session of the Circuit 
Court after removal, which was the first Monday in 
April, 1886 (U.S. Rev. St., § 658). The removal was 
made after service of the complaint, but before answer. 
The petition was based expressly upon the complaint, 
asserting that the case arose under the laws of the 
United States. The plaintiffs, contrary to the require- 
ments of the New York Code (§ 824), did not file their 
complaint. Although they moved “ upon all the pa- 
pers and proceedings theretofore had,” the record 
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which they presented to the Circuit Court did 
not contain the complaint, and they presented 
no substitute for it except an affidavit of Mr. Cleve- 
land embodying his belief of its legal effect. The 
sole point raised by the plaintiffs below was that the 
money was received by defendant as their attorney in 
fact, and that he was therefore estopped from going in- 
to the federal questions (Cleveland’s Affidavit, p. 6). 

The Court below held that the complaint did not 
state a cause of action arising under the laws of the 
United States, without having the complaint before it. 

The petition, taken alone, sufficiently shows that the 
suit is brought to recover a sum alleged to have been 
awarded plaintiffs as a moiety of penalties under the 
customs revenue laws of the United States, including 
the Act of March 2, 1867, and held by defendant as 
their attorney, Mr, Cleveland's affidavit alleges that 
the money was paid defendant May 9, 1885, The re- 
moval being before answer, all the facts cannot now be 
laid before this Court, but enough appears to show at 
this stage that a federal question is Involved, by reason, 
among Others, of the act repealing the act of 1867 and 
moieties, passed June 22, 1874. 


Assignments of Error. 


Whereas it appears from the petition for removal 
that the suit involves the question whether the sum al- 
leged to have been collected is the property of the 
United States or of the plaintiffs ; and whether the acts 
of Congress, which constitute the entire legal right of 
the plaintiffs to said money, have been repealed by the 
Act of June 22, 1874, and whether said sum has been 
paid from the Treasury of the United States in con- 
formity with the laws of the United States, and 
whether the demand of the United States upon the de- 
fendant for repayment into the Treasury of the United 
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States of said sum as having been paid by mistake and 
without authority of law is by the laws of the United 
States a complete defense to the claims of the plaintiffs 
(Record, p. 9). 

And whereas, it appears therein that the record prior 
to removal contained a summons and complaint, the 
Circuit Court, without the presentation or filing of a 
complete copy of the record including said summons 
and complaint, and without any copy thereof or lawful 
substitute therefor, and before the time when by law this 
plaintiff in error was in anywise bound to present or 
file the same, and without requiring the plaintiffs to de- 
clare de novo, proceeded against his objection to adjudge 
that the said suit did not really and substantially in- 
volve a dispute or constitute a suit arising under the 
laws of the United States, and that said Cireuit 
Court erred in making such decision without the pres- 
ence of the pleading or complaiut of the plaintiff’ in 
said suit (pp. 9, 10), 

The other assignments are inoperative because of the 
absence of the complaint. 


I. 


It could not judicially appear to the satisfaction of 
the Court upon the record in the absence of the 
complaint before the next term of the Circuit Court 
and before any obligation rested on the defendant to 
present the record, that the suit did not really and 
substantially involve a dispute or controversy properly 
within the jurisdiction of that Court. 


U. S. Rev. St. § 646. 
Act March 3, 1875, Sees. 5, 6, 18 St., 472. 
Bradstreet vs. Thomas, 12 Pet., 177. 
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The complaint was part of the record within the 
meaning of the act; the petition need not present it. 
Gold W. & M. Co. vs. Keyés, 96 U.S., 202. 


The withholding of the complaint cannot inure to 
the advantage of the plaintiffs below. 
Act of 1875, § 7. 
Dennistown vs. Draper, 5 B1., 336. 
Fisk vs. Union P. R., 6 Bl., 381. 
Fisk vs. Union P. R., 8 Bl., 246. 
McBratney vs. Usher, 1 Dill., 367. 


Even if proceedings for remand can be had before the 
next term after removal the defendant comes in envitum 
to oppose. The plaintiffs by the notice of motion, 
assumed the duty of producing “all papers and pro- 
, ceedings theretofore had” (Record, p. 6). The defend- 
ant was therefore not in fault respecting the absence 
of the complaint. The Circuit Court must proceed as 
if the suit had been originally commenced there. 

Act March 3, 1875, See. 6. 


In that view the determination, in the absence of 
the complaint, would have been error for which this 
Court would reverse. 

U. S. vs. Kirkpatrick, 9 Wh., 729. 
Garland vs. Davis, 4 How., 131. 
Mandeville vs. Burt, 8 Pet., 256. 


II. 


An essential ingredient in the cause of action is the 
legal title of the plaintiffs. Public moneys cannot 
come to hand so as to be subject to a mere equitable 


title to the use of the principal. 


2 Story Eq. Jur., §$ 1042, 1045. 
U.S. Rev. St., § 3477. 
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That title depends upon these statutes. 

Under the Act of March 2, 1867, 14 U.S. St., 546, 
Moses H. Grinnell had an inchoate claim to moieties. 
But by the Act of June 22, 1874, 18 U. S. St., 186, the 
Act of 1867 and all acts by which he had any such 
claim were repealed (Secs. 2, 26) ; all the proceeds of 
fines, penalties and forfeitures were required to be paid 
into the treasury (Sec. 2); and existing rights of the 
United States only were saved (Sec. 26). By this act 
(Sec. 23) a collector’s salary was increased to compen- 
sate for his loss of moieties. The United States thus 
exercised the sovereign right to modify or withdraw 
their gift, a right which they had in cases of seizure 
until condemnation (Mr. Justice Story, ‘“‘ The brig Hol- 
Jen,” 1 Mason, 434), and had, in other cases, until the 
money was paid away according to legislative will 
(Mr. Justice JoHnson, U.S. vs. Morris, 10 Wheat., 
304). 

There was but a single exception to this utter repeal 
of moieties. The Secretary of the Treasury had power 
(Sec. 26) to make allowance to Government officers in 
cases commenced before the passage of the act, for 
forfeitures, as provided in the 4th section of the act. 

Thus the act recognized the distinction between seiz- 
ures and proceedings in ve and other fines and penal- 
ties in personam, atirmed by Judge Story (1 Mason, 
434). 

The 4th section denominates as “ compensation” an 
award to Government officers, which the Secretary of 
the Treasury is authorized to make 7n cases of goods 
seized for smuggling. | 

This act (Sec. 3) makes an appropriation to carry out. 
awards made to Government officers for seizures under 
the provisions of the 4th section ‘ and not otherwise.” 
It is the only “appropriation made by law” in the 

_ premises. 

It is presumable that such an award could occur only 
upon some mistake of fact. 

Daniels vs. Tearney, 102 U.S., at p. 421. 


Ries - o> 
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His mistake can confer no title upon plaintiffs, The 
money has been paid from the treasury contrary to law, 
the plaintiffs could have no title to it, and that fact 
appearing upon the face of the complaint it was an 
incurable taint in the cause of action as alleged : 


U.S. Constitution, Sec. 9. 
Reeside vs. Walker, 11 How., 291. 
Whiteside vs. U. S., 93 U. S., 247. 
Knote vs. U. S., 95 U. S., 154. 
Steele vs. U. S., 113 U.S8., 134. 


It could not be waived or contracted away. 


Coppell vs. Hall, 7 Wall, 558. 
U.S. vs. Grossmayer, 9 /6., 75. 


If instead of an innocent mistake, as assumed above, 
it were a fraud which plaintiffs clothed defendant with 
authority to commit, on which the defendant acted, yet 
no estoppel could operate in favor of plaintiffs. 


Holman vs. Johnson, Cowp., 343, 

Nellis vs. Clark, 20 Wend., 24. 

| Armstrong vs. Toler, 11 Wheat., 258. 

i Coppell vs. Hall, supra. 

Colvin vs. Holbrook, 2 N. Y., 129. 

Cox vs. Prentice, 3 Maule & S., 345. 
Buller vs. Harrison, Cowp., 566. 

Smith Merc. Law (8th Eng. Ed.), 162, 163. 


‘lo hold that such cause of action does not involve a 
federal question is to hold with the contention of Mr. 
Cleveland’s affidavit which prevailed below that the 
defendant can be estopped as an agent from setting it up, 
while the law on the contrary is that the assertion of 
the cause of action destroys all obligations of agency, 
that the Court will take notice of the taint, of its own 
motion, that the defendant is a trustee for the United 
States and the suit aimed against their property. 


Coppell v. Hall, supra. 
Smith Merc. Law (8th Eng. Ed.), 162, 163. 
The ‘ Siren,” 7 Wall., 154. 

Carr vs. U. S., 98 U. S., 438. 

U.S. vs. Peters, 5 Cr., 115. 
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It borders on absurdity for a Federal Court to say | 
that a cause of action which involves the sovereignty of 
the Federal Government, the title to public money, the 
immunity of public money from the suit of a citizen, 
does not arise under the laws of the United States, 
that it can prevail by estoppel and thereupon to remand 
such a suit to be enforced by a State Court stripped 
of any federal question. 

No agent can be compelled to render himself an in- 
strument of fraud and when the award became known 
to the defendant by the description stated in the com- 
plaint, his plain and simple duty was to hold it subject 
- to the claim of the United States and to decline to pay 
it to the plaintiffs. 

His course in that respect may not be in accordance 
with the modern notions of some eminent and zealous 
attorneys, who serve their client at the expense of all 
other obligations. 


But he respectfully submits that it should have the 
countenance of this Court. | 


ITI. 
The order of February 26, 1886, should be reversed. 


Roger M. SHERMAN, 
Plaintiff in Error in propria persona. 
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Supreme Court of the Muited States. 


RoGER M. SHERMAN, 
Plaintiff in Error, 


AGAINST 

| October Term, 1887. Ad- 

IRVING GRINNELL AND GEORGE/ — vanced October 17, 
S. Bowporn, as Executors under 32d Rule. 


of Moses H. Grinnell, de- , 
ceased, ; 
Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


Statement of Facts. 


This action was begun in the City Court of New York 
on October 28, 1885, by the service of a summons and 
complaint, to recover the sum of $1,778.95, which the de- 
fendant therein (now the plaintiff in error), collected while 
acting as the attorney in fact for the plaintiffs therein 
(now the defendants in error), executors of the last will 
and testament of Moses H. Grinnell, deceased. On Octo- 
ber 380, 1885, on the petition of Sherman, who is an at- 
torney at law and counsellor of this court, the cause was 
removed to the United States Circuit Court. On February 
26, 1886, an order was made by said Circuit Court, on 
motion, remanding tlie cause to the City Court for trial, 
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This motion was based and this order was made “‘upon 
all the papersand proceedings theretofore had therein,” and 
these embraced the complaint. Sherman, delaying the 
filing in the Circuit Court of a copy of the record from the 
City Court, seeks to have it appear that the Circuit Court 
when it made the order remanding the cause did not have 
the complaint in the action before it. The contrary is, of 
course, the fact, 

We regret that the record made by Sherman in his vain 
defense of this suit, and in his appeals to the higher State 
Courts of the State of New York is not before this Court, 
[t appears, however, that Sherman collected the money in 
question on May 9, 1885, and has since, notwithstand- 
Ing all demands and suits, reftised to pay it over to 
his principals and clients, the executors of Mr. Grinnell, 
alleging that the money is the money of the United States. 
He nowhere pretends that the United States has ever made 
any demand on, or brought any suit against, him for this 
money, or pretends that he has paid it, or any part of it to 
the United States. Nor does he offer to pay the money 
into Court, nor propose to interplead the United States. 
His sole defense is that the money is the money of the 
United States collected by him under a void power of attor- 
ney from the executors, and paid to him by the officers of 
the United States under a mistake of law, 


First Point. 


THIS SUIT IS NOT ONE ARISING UNDER THE LAWS OF 
THE UNrrep STATES, AND THE QUESTIONS INVOLVED 
THEREIN ARE NOT OF FEDERAL JURISDICTION, 


The controversy herein is not between the United States 
and the defendants in error, or between the United States 
and the plaintiff in error. It is wholly a controversy be- 
tween client and attorney. Have these executors the 
right to receive from their attorney in fact and at law what 
he has collected for them, or has such attorney the right 
to retain such money, is the simple question involved. 


' 


; 
j 
} 
' 
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The title to this money is not in issue except as between 
the principal and agent. Were the United States to sue 
for the recovery of the money, they could only sue tbe dis- 
closed principal; they could not sue the agent. The question 
here is not whether the United States paid the money by mis- 
take. That question cannot be settled in this suit. The 
United States is not a party to this suit. Such question 
can only be determined where the claim is asserted by 
some one having the right to make it. The plaintiff here- 
in, is not, happily, an officer of the Government. When 
the money was paid to him, it was paid te him, not in his 
own right and as an attorney, but as the representative of 
his disclosed principals, his former and our present clients. 
When it was paid to him it was paid in law to them. 

This is not the case of a claim by a third party to the 
property; there is in fact no claim made by any one except 
Sherman’s defrauded chents. The United States makes 
no claim or demand. Sherman says the United States 
made a mistake in the law when they complied with his 
demand for this money and paid it to him on behalf of his 
principals, and becau:e of this alleged mistake of law he 
says: ‘* His plain and simple duty is to hold the money 
subject to the claim of the United States, and decline to 
pay it to his chent.” 

The most that can be said in support of the contention 
that a law of the United States is involved in this action 
is that such law might possibly be incidentally involved— 
it certainly is not directly involved. Were the United 
States to sue for the recovery of the money, they could 
not sue Sherman, who was the attorney for the executors, 
but would be obliged to sue the executors. If then there 
has been, as Sherman alleges, a mistake in the law by the 
United States Government, the claim by that Government 
for the recovery of the money would be in the form of a 
suit against the executors of Mr. Grinnell, and not against 
Sherman, and if there has been in fact a mistake in the 
law, the executors find themselves: in this position, 
namely, liable to suit for the return of the money, and yet 
with the money not in their actual possession, by reason 
of the position taken by this attorney. 


Second Point. 


THE EXECUTORS, DEFENDANTS HEREIN, WERE NOT OBLIGED 
TO ALLOW THE MONEY TO REMAIN IN THE HANDS OF THEIR 
ATTORNEY, THE PLAINTIFF HEREIN, AWAITING THE ADJUDICA- 
TION OF A CLAIM THAT HAS NOT YET BEEN MADE. 


The alleged claim in this case of the United States Gov- 

ernment is wholly imaginary, save in the mind of the 
attorney who desires to retain the money he has collected 
for his clients. 
_ Can it be that an attorney may successfully defy all de- 
mands of his principals to regain possession of their prop- 
erty on the assertion by him, as a volunteer, that third 
persons, not parties to che suit, and who cannot be bound 
by the judgment, have a claim thereto? 

If the executors shall fail to recover their money from 
this plaintiff they will be entirely without remedy in the 
premises. They cannot claim the money from the United 
States Government nor test their right in an action against 
that Government to have the money paid to them, for the 
money has already, in the eyes of the law, been paid by 
the Government to them by being paid to their attorney. 

The attorney says that he is a Trustee for the United 
States. Perhaps his sensitive legal conscience can be sat- 
isfied by the payment of the money, not his own, to his 
clients, against whom the claim, if it exists, must be made, 
and who must repay it, should such mistake be estab- 
lished, whether they succeed in collecting it from their 
own attorney or not. 

The lesson should be taught the plaintiff herein by this 
Court, that he cannot violate with impunity his trust to 
defend and save the rights and property of his principal, 
by himself seizing upon and retaining such property for 
his own use. 


Third Point. 


THis ORDER SHOULD BE AFFIRMED. 


EVARTS, CHOATE & BEAMAN, 
Attorneys for the Executors, Defendants. 


TREADWELL CLEVELAND, 
Of Counsel. 
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